Cal Civ Pro – Fischer – Spring 2017
I. Meeting the client

a. Statute of limitations

i. Liability attaches upon meeting with the client. You have to notify them if they are about to run out of time to file a claim. If they are very close to the statute and you don’t want the case, file a check off complaint with the court for them and put in writing that you are not taking the case

ii. Kirsch (attorney made an effort to contact the client so no liability)

iii. SOLs

1. Breach of written contract – 4 years CCP 337
2. Breach of oral contract – 2 years CCP 339
3. Fraud – 3 years (from time of discovery) CCP 338
4. Torts – 2 years CCP 335
5. Defamation – 1 year (both libel and slander) CCP 340
6. Medical Malpractice – 2 years (must notify within 90 days) CCP 364/365
7. Government – must notify within 6 months Govt. Code 911
8. Legal Malpractice – 1 year CCP 340
b. Conflicts of Interest

i. Concurrent clients – must get written permission

ii. Past clients – must not be substantial overlap with prior case

iii. Truck (no hot potato – can’t drop one client to make more with another)

c. Write a memo to file and give client written documentation that you will not be representing them to protect yourself from liability

d. Explain attorney/client privilege so that they tell you the whole story

e. Discuss all fees up front

i. Contingency usually 1/3

f. Don’t over-promise give estimate of success between 30 – 70%

g. Retention Agreement
h. Remember client has authority to make overall decisions which might restrict a fundamental right

i. Blanton v. Womancare Inc. (can’t agree to binding arbitration without consent of client)

i. Motion to Withdraw 
i. Must explain to client it’s better if they fire you because can lead to prejudice with court

ii. Have to protect attorney/client privilege and be vague about reason for withdrawing as counsel

j. Vexatious Litigant
i. Kim v. Walker – if representing yourself pro per and lose 5 cases within 7 years, have to get court approval before filing a new case

1. not an issue when represented by an attorney because they can always get sanctioned/disciplined for bringing frivolous cases
II. Moving Forward with Representation
a. Demand Letter (before the complaint)

i. Litigation Privilege: Anything you say in documents for litigation is protected and can’t be sued for defamation so long as:

1. have standing

2. in furtherance of the litigation

a. Nguyen
3. Can’t threaten criminal/administrative action in civil case

a. Flatley (CRPC 5-100 – can’t blackmail)

ii. Litigation hold: must specifically instruct no spoliation
1. Then they cannot destroy documents pursuant to any document retention program
a. You can be sanctioned with monetary sanctions, issue sanctions, terminating sanctions or evidentiary sanctions for destroying documents when there is a litigation hold
b. Cedars-Sinai
III. Bringing the Claim
a. Must first determine:

i. Venue

1. Nexus to the case (balance equities)

ii. Standing

1. Injured party/minor with guardian ad litem
iii. Exhaustion

1. Go through all administrative remedies (right to sue letter)

iv. Federal v. state court
b. Investigate facts and standing because you can be sanctioned under CCP 128 for filing a frivolous suit in bad faith
IV. Pleadings
a. Complaint must comply with: CCP 422 (general requirements); CCP 446 (verified v. unverified); CCP 474 (naming doe defendants)
i. Complaint cannot state damages if it is for tort

1. Other side will ask for statement of damages after claim is filed CCP 425
b. First file with the court to stop SOL from running

c. Must file Lis Pendens for real property to put the world on notice the property is subject to pending litigation CCP 405
d. If requesting an injunction, must post a bond CCP 525-533
e. Case Management Conference: 
i. The judge will schedule a CMC within 180 days of the complaint

ii. Once the date is set, the Judge notifies P at least 45 days before the CMS
iii. P must notify the D of the date and have a meet and confer at least 30 days before the CMC

iv. Case Management Statement should be filed with the court 15 days before CMC

1. any 2 or more parties can do a joint statement

2. must also serve to the other side

v. At the CMC, the court must decide whether to:

1. Assign case to ADR process

2. Set case for trial

3. Take action regarding any other matters in 3.727 (i.e. discovery issues, jury trial, estimated length of trial, nature of injuries, amount of damages, early settlement conference, date discovery is to be completed, etc.)

vi. Case Management Order
1. Court must enter an order setting a schedule for the proceedings and otherwise providing for the management of the case

V. Service CCP 415
a. Must serve defendant within 60 days of filing with the court and the hearing must be within 5 years of filing

b. Types of Service:
i. Personal Service – hand-delivered to defendant

ii. Substitute Service

1. At home: 

a. 8am-6pm

b. Must be given to resident over 18

c. Must then mail a copy to the residence with the caption page, complaint, summons, and proof of service

d. On the 10th day after the mailing, service is complete

e. Defendant has 30 days to answer

2. At Work:

a. 9am-5pm

b. Must be given to someone over 18 who is apparently in charge

c. Must also mail copy with everything included

d. On the 10th day after mailing, service is complete

e. Defendant has 30 days to respond

i. Must wait 35 days to consider them in default because of extra 5 days for mailing.

iii. Service by mail

1. Statutorily served 5 days after mailed

2. Must attach notice and acknowledgement which the defendant has 20 days to return

a. Then must answer within 30 days

3. If the defendant does not sign the notice and acknowledgment, they must pay for a different form of service

iv. Serving corporations

1. Corporations usually have an agent of record where they are considered to be served

v. Email/Fax CCP 1013
1. Statutorily served 2 days after sent

2. Must have prior written agreement
VI. Motions
a. Motion to Quash CCP 418
i. Improper Service – considered to make special appearance at court because D is not officially a party to the case yet (as if never served even though obviously know about the case)

ii. Must file within 30 days of improper service
iii. Plaintiff has 30 days to re-serve the defendant

iv. Strategy

1. Waste of time and money but might show you are serious about fighting the suit.

v. Must do this before any other motion because filing any other motion is admitting you were served

b. Motion to Transfer CCP 392-403
i. Attempt to move the case to a different county within the state

ii. Must file within 30 days of service

iii. Must first meet and confer with the other side

1. The losing side will incur sanctions unless they can show substantial justification for taking that stance.

iv. Court will consider:

1. Place contract was negotiated, signed, breached, or supposed to be performed

2. Place where P or D lives or is incorporated

3. Place where most of the evidence/witnesses are located

4. If close call, the court will balance the equities

c. Demurrer (file simultaneously with motion to strike) CCP 430
i. unlike a regular motion a demurrer is an objection and therefore is sustained or overruled – technically a pleading
ii. must file within 30 days of service

1. P has 10 days after service of answer to demur 

2. If D wins, P has 10 days to amend the complaint

3. If P wins, D has 10 days to answer

iii. Must first meet and confer with other side

iv. Alleges that the case must be thrown out because it doesn’t matter if everything is true, still not a case:

1. Fails to state a claim

2. Ambiguous

3. No jurisdiction

4. No standing (or minor with no guardian ad litem)
5. Breach of K but didn’t specify oral v. written so can’t determine SOL

6. SOL has run

v. P may also demur based on

1. Incompetence (if answer includes overlapping affirmative defenses 

2. Answer contains affirmative defenses that have no bearing on the complaint

vi. CRC 325 governs formatting of demurrer

vii. Following the ruling:

1. If sustained, the plaintiff has 10 days to amend

d. Motion to Strike (file simultaneously with demurrer) CCP 436
i. Basically, a demurrer for just a part of the claim:

1. Improper

2. Irrelevant

3. False

4. Not in accordance with CA law (e.g. asking for attorney fees)
ii. 30 days to file after service

e. Anti-SLAPP CCP 425
i. Not allowed to file a defamation claim based on something said as part of public participation

ii. Have to first show likelihood of succeeding on the merits of the overall case

iii. P must reimburse costs if loses

iv. 60 days to file post-service
f. Removal (not technically a motion) CCP 430
i. D may remove to federal court if there is federal question or diversity jurisdiction

1. Strategic move because federal juries come from cities and are usually more diverse and smarter

2. Also, federal judges are a lot less lenient than state court judges

ii. Answers in federal court cannot be general denial so better to answer before removing

1. Otherwise have 7 days to answer after removing

iii. File notice with state court and opposing party

iv. Don’t actually file motion to remove, just re-file in federal court (dismissed without prejudice in state court)

v. Plaintiff can move to remand to state court
g. Procedure for all motions
i. Must call judge’s chamber to request a motion hearing

ii. Must file and serve opposing party with motion at least 16 court days before hearing
iii. Opposition must submit opposition at least 9 court days
iv. Moving party must file and serve reply at least 5 court days before hearing
1. 16-9-5 rule (note this is the only timing rule which is court days rather than calendar days)

v. Page limits: 15-15-10 rule
1. Opening brief – 15 pages

2. Opposition brief – 15 pages

3. Reply brief – 10 pages

h. Notice of Motion & Motion
i. Must say who, what, when where

ii. Why (what grounds)

iii. Motion based on ____ (attached memorandum of points and authorities, declaration of X, all other papers on file in this case)

iv. Proposed Order
1. Always attach a proposed order and lodge with judge’s chamber rather than filing with the court
v. Format for all motions
1. Notice paragraph

2. Motion (i.e. demurs on the following grounds . . .)

3. Memo of P&A

a. Points

b. Authority

c. Statement of facts

d. Legal analysis

e. Conclusion

f. Declaration
4. Exhibits (authenticated) – don’t count for page limit

5. If over 10 pages, must have table of contents and table of authorities but good to have one regardless

i. Tentative Rulings
i. Judge will use the briefs to issue a ruling on motions before you get to the courthouse

ii. Check online before going in to court to see if the judge has handed down a tentative and if you need to go

iii. If you lost, you have the right to go to court for oral argument (must let the other side know you’re going so that they can argue to keep the tentative)

VII. Answering the Complaint
a. If complaint is verified (with attached verification page) answer must be paragraph by paragraph
b. If unverified, D may answer with a general denial CCP 422
i. Lists general denial and affirmative defenses
1. SOL has run

2. Assumption of risk (tort)

3. Contributory negligence (tort)

4. Mitigation of damages (contract)

5. Estoppel (contract)

6. Waiver (tort or contract)

7. P is asking for remedy in equity (injunction, TRO) when it should be at law (damages)

VIII. Cross-Complaints/Countersuit: D may bring its own CoAs against P by filing a cross complaint (normally must be filed and served at the same time as the answer

a. Send demand letter and §998 simultaneously (but remember client has ultimate say – Blanton)

b. 998 Offers CCP 998
i. to prevent wasteful litigation, want to encourage the other side to settle

ii. this allows you to offer a settlement to the other side under terms that you don’t have to disclose to the jury or judge

iii. if reject the 998 settlement offer and do worse than the offer, have to pay all of opponent’s costs from the moment they made the settlement offer

1. if P turns down offer, has to pay all costs, costs of any expert witnesses

2. if D turns down offer, just has to pay expert witness costs

iv. must be no less than 10 days before commencement of trial or arbitration

1. must serve offer in writing

v. if offer is not accepted within 30 days, it is considered withdrawn

c. same service rules apply as for initial complaint

IX. Discovery
a. Timing CCP 2017
i. P must wait 10 days after serving the complaint before propounding any written discovery

ii. D may propound written discovery any time after being served

iii. You have 30 days to respond from the time you get discovery demands

1. 30 days from receipt, so 35 days from when put in the mail

2. Can request an unlimited amount of days from the other side without involving the judge (be sure to get extension in writing)
iv. Either side must notice depositions 10 days before the depo is to be taken

1. 20 days’ notice is required with duces tecum where the deponent is required to bring documents. 

a. usually done for non-parties because there is no other way to get documents from them

b. also may need to do this for parties if you don’t have 30 days to wait for a regular document request or if the document isn’t substantive to litigation – but downside is that you have limited time to review the documents at the depo

v. If late in responding, the responding party waives all objections including the three biggies:

1. Attorney-client privilege

2. Attorney work product

3. Proprietary information

b. Interrogatories (Written requests) – CCP 2030 
i. Questions are written in the form of a statement (i.e. identify all foreign material found in your produce)

ii. 2 Types of Rogs

1. Form Rogs - unlimited
a. Prewritten forms by the CA judicial council with check off boxes

b. Use the form rogs for all applicable rogs because there is no limit and you won’t waste your special rogs on something that was already provided.

2. Special Rogs – 35 max
a. Draft and compose your own rog for things that don’t fall under the categories on the form rogs

b. Can technically propound more than 35 if you attach a declaration saying the case’s complexities necessitate propounding more than 35 rogs – usually so long as you stay under 50 it is ok

c. If the other side sends more than 35 with no declaration, you don’t waive y our right to object if you have already responded to 35.

iii. In CA, definitions must go with each rog and there cannot be a definition section at the beginning (doesn’t apply to RFAs or Demand for Inspections)

iv. Use definitions to get the most out of your rogs (but only have to define once and then just use all caps): 

1. Provide all CONTACT DATA for WITNESSES

a. (for the purposes of these rogs, “CONTACT DATA” means: identifying information, including but not limited to, names, mailing addresses, phone numbers, fax numbers, email addresses, and twitter handles)

2. Provide RECORDS of any documented INCIDENTS of FOREIGN MATTER in your PRODUCE in the PERTINENT TIME PERIOD

a. (for the purposes of these rogs “RECORDS” means documents, electronically stored info, reports, excel spreadsheets, invoices, bills of lading, shipping info, telephone logs)

b. (for the purposes of these rogs, “INCIDENTS” means circumstances when people complained about receiving items including but not limited to . . .)

c. (for purposes of these rogs, “FOREIGN MATTER” means any item that is not naturally a part of the food item or that crawl on food items, including but not limited to . . .)

d. (. . . “PRODUCE” means natural grown food items including but not limited to fruits, vegetables, melons, etc.)

v. Responding to Rogs
1. Be as complete and straightforward as possible

2. The other side has 30 days to respond, and if they don’t they are deemed to have waived all objections

3. If you need more time, you have to ask the other side

a. Allowed to give 15 extra days without involving the judge

b. Send a confirmation letter to get the extension in writing
4. Crying Statute – CCP 473
a. If you miss a deadline, you can beg a judge to reinstate your objections but very risky
b. Must plead mistake, inadvertence, surprise, or excusable neglect
5. When responding to a rog, re-print each rog followed by your response

a. Proffer every possible objection that is legitimate otherwise you will waive it

b. Available objections: “D objects to this interrogatory on the grounds that this interrogatory is . . .”
i. Unduly burdensome

ii. Seeks proprietary information

iii. Equally available to the other side

iv. Unintelligible

v. Compound

vi. Asks for info already provided

vii. Vague and ambiguous

viii. Asked and answered

ix. Argumentative

x. Seeks info not reasonably calculated to lead to discovery of admissible evidence

xi. Overbroad

xii. Oppressive

xiii. Irrelevant

xiv. Hearsay

xv. Attorney-client privilege (and other privileges)

c. Respond with “notwithstanding these objections, X responds as follows

i. Unless the objection is privilege in which case you don’t still answer

d. Note that you are permitted to seek info where the question itself might not have been admissible because irrelevant, but can ask if you can make an argument that it is calculated to lead to discovery of admissible info

6. Must give reasonably responsive info

a. Must not stonewall, but can preserve objections

b. If you don’t provide something that is asked for, you cannot bring that in as evidence either

c. Serve two main purposes:

i. Preserve objection for motion in Limine/trial to exclude non-discoverable information 

ii. Because you’re not allowed to introduce new evidence at trial that you did not produce during discovery, you proffer objections that reflect you are responding to the best of your ability but might be leaving out stuff innocently because the requests are vague and ambiguous, compound, overbroad, or oppressive

1. If you object based on privilege, you must keep a privilege log
7. Verification
a. Responses for Rogs and document demands must include a verification page - "I the undersigned verify that every response is true of my own personal knowledge"

b. Should never be signed by attorney unless say “signed as to form only”

c. Always have client sign it

i. If you can’t get them to sign it in time, send the response anyway so you don’t miss your deadline, but tell them you’ll send verification later. 

c. Demands for Inspection (Document Demands): CCP 2031
i. Can make unlimited demands for documents from the other side

ii. Can demand electronic documents or hard drives

iii. Technically, you are allowed to give documents in the way that they are stored, but better to give them the documents individually so they don’t accidentally have access to something else.

iv. Responding to Document Demands
1. State any objections, and then “notwithstanding objection X, we will/won’t produce the documents”

a. If you don’t produce the documents requested, say

i. After diligent search and reasonable inquiry, we will not produce documents in response to request X because . . . 

1. Never existed

2. Has been destroyed

3. Has been lost, misplaced or stolen

4. Has never been/no longer in possession, control, or custody of responding party

2. If you have documents and you didn’t produce them, have to create a privilege log
a. Describe the doc but don’t describe it too much and state the reason you’re not giving the document

3. Same timing requirements as rogs

d. Requests for Admission (RFAs): CCP 2033
i. Limit of 35 (except unlimited for authenticating documents)
1. Can ask for more in the same way as rogs

2. For authenticating document, attach document and say “please admit that exhibit A is a true and correct copy of X)

ii. Proper response: admitted or denied)

iii. 30 days to respond – if you don’t, everything is deemed admitted

iv. If you lie, sanctions will be imposed

e. Depositions CCP 2025
i. Notice:
1. Must send notice to the other side with date, time, and location of deposition

a. Have to notify if it will be videotaped

2. If you want to depose someone but you don’t know their name, can put their position, or PMK (person most knowledgeable) in a certain aspect of the business

a. Can ask for the custodian of records (person in charge of the documents and forms for the business

3. Include subjects that you will discuss at the depo

f. Timing
i. P must wait to send out depo notice until 20 days after sending the complaint

ii. Must give 10 days’ notice to deponent 

iii. Duces tecum – when you ask that they bring documents to the depo

1. Must give 20 days

iv. Subpoena: to depose someone who is not a party, you don’t send a depo notice, you send a subpoena

1. must give a nonparty, reasonable notice
v. opposition may object to the depo no fewer than 3 days before depo

g. Conduct at deposition
i. Starts with administration of oath

ii. Objections:

1. Calls for speculation, or asked and answered, etc.

2. Put your objections on the record – typically client can still respond unless it is an objection as to privilege

iii. Keep asking “anything else”

iv. Save some of your best questions for the end of the day when deponent is tired

v. Allowed to depose each person for one day, up to seven hours (can ask for more if really need it)

X. Discovery Motions (must meet and confer for all discovery motions) 
a. Motion for protective order (defensive measure)
i. you have 30 days from receiving the discovery requests to bring a motion for protective order
ii. you are asking the court to protect information that the opposing party is seeking on one of the following grounds: (AEOU)
1. Annoyance
2. Embarrassment
3. Oppression
4. Undue burden or expense
iii. Can be sanctioned if you lose unless there is substantial justification
iv. Attach a proposed protective order for the judge
b. Motion to Compel (offensive measure)

i. You have 45 days from receipt of responses to bring a motion to compel

ii. Look at the proof of service to determine when responses were received (+5 days for mail)

iii. File this motion when

1. Responses are evasive or unreasonable

2. Objections are without merit

iv. May ask the judge to compel further responses/production/etc. 

v. If response is late or party fails to comply with an order to compel, the requesting party may ask the court to deem all matters admitted

vi. May file a motion to compel deposition answers within 60 days of the completion of the deposition transcript. 

XI. Discovery Sanctions – CCP 2023
a. Judge can issue monetary or issue sanctions for not responding
XII. Expert Witnesses CCP 2034
a. Disclosure: parties must exchange expert witnesses lists which include names, contact info, credentials, and what they will testify to

i. You are only allowed surprise witnesses for purposes of impeachment.

b. Fees: 

i. the person who selects the expert pays room & board, travel, and prep time

ii. the side taking the deposition pays for the deposition (must pay at the beginning of the depo)

iii. if the party taking the depo deems the hourly rate unreasonable they may move for an order setting compensation of that expert

c. Strategy
i. You may want to depose experts to see if you can disqualify/discredit them and find out what they will testify to

1. But the downside is that you have to pay for the deposition

XIII. Ex Parte Applications
a. Typically, you are not allowed to communicate privately with the judge the only exception is ex parte applications in the event of a true litigation emergency
i. 2 common emergencies that require ex parte applications:

1. Party needs an immediate ruling (e.g. concern for destruction of evidence)

2. Discovery cut-off date is coming up and the party learned some new information that requires additional depositions or the person to be deposed is leaving the country and opposing party would not agree to short notice

a. Judge may issue an order shortening notice
ii. Must have good cause
b. Process 
i. Call the court clerk and find out about ex parte hearing days or courtrooms

ii. Notify opposing counsel by 10am the day before
iii. Write a small motion (no more than 5 pages)

1. Must have sentence saying “good cause exists for ____”

2. Must put in the application that you gave notice to the other side by 10am and what they said

iv. Send copy of application to the other side as soon as possible

v. When you show up to the court house, bring the motion, statement of good cause, statement of notice, and a check

1. The court clerk will give you the case file to bring to the judge

XIV. Summary Adjudication/Summary Judgment: CCP 437
a. Motion for Summary Judgment
i. Post-discovery motion to request the judge rule on the case without a trial based on the evidence collected during discovery on the grounds that there are no disputed material facts remaining (Judge has no choice but to grant summary judgment if this standard is met)

ii. 60 day hold at the beginning of the case before P can bring MSJ

iii. Hearing on MSJ must be scheduled no later than 30 days before trail
iv. Timing Rule: 75-14-5
1. Opening brief due no later than 75 days before MSJ hearing 
2. Opposition brief due no later than 14 days before MSJ hearing
3. Reply Brief due no later than 5 days before MSJ hearing
v. Page Limits: 20-20-10
1. Opening brief no more than 20 pages

2. Opposition brief no more than 20 pages

3. Reply brief no more than 10 pages
4. Therefore, must have TOC, TOA, and summary of argument (because 15+ pages)

vi. Format of SMJ
1. Summary of argument

2. 1 paragraph intro

3. Fact pattern (instead of citing to declaration of x, cite as UF (undisputed fact 1)
4. Argument

vii. Process
1. File motion with

a. Separate statement of undisputed facts
i. 2 columns – put facts side by side with corresponding evidence

ii. Copy and paste the facts in your SOF in motion numbered accordingly

b. Binder of evidence – tabs for exhibits

c. Special declaration for the MSJ by the attorney, under penalty of perjury to authenticate the documents
i. “attached as exhibit 4 is a true and correct copy of ___”

d. Proposed order granting summary judgment

viii. Opposing MSJ
1. Just have to dispute one fact and convince the judge there is a valid dispute for there to be no summary judgment

a. Can say that there is a fact in dispute, there are remaining material facts not mentioned, or there is something wrong with the evidence for a material fact.

2. What to submit:

a. Opposition brief

b. May file their own MSJ

c. Change title to Separate Statement of Undisputed and Disputed Material Facts
d. Binder of evidence with tabs

e. Attorney declaration

f. Proposed order

3. Must explain costs to the client that even if you win the MSJ and don’t have to go to trial, you will still have been preparing as if you were going to trial, and that you will have to bill for the hours to prepare just in case

b. Motion for Summary Adjudication: same as MSJ but asking for a ruling on one or more particular issues rather than the entire case

XV. Motion in Limine: if after discovery, you realize you have an evidentiary objection, bring a motion in limine to ask the judge for a pre-trial ruling to keep that evidence out so the jury never hears it.

a. Discovery objections have preserved this for you now

XVI. Jury Instructions: Each party selects the instructions they wish to include out of the California Jury Instructions.

a. If the parties can’t agree, they must submit a brief on why they object

b. A party may also write their own instructions, but these are more likely to be objected to

c. If you disagree, make an evidentiary exception

i. The judge will note your exception and it can be grounds for an appeal
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