CRIMINAL LAW - LEVENSON									FALL 2011
PURPOSES OF PUNISHMENT

MALUM IN SE – BAD IN ITSELF  - inherently immoral or dangerous

MALUM PROHIBITUM – Regulatory violations, like speeding.

FELONY – Punishable by over a year in jail

MISDEMEANOR – Punishable by less than a year in jail.

VIOLATION – Punishable by fine or less than six months in jail.

THEORIES
· RETRIBUTIVE – Backward-looking.  Punishment has no effect on future.
· UTILITARIAN -  Forward-looking.  If costs > benefits of crime, will deter crime.

A.  PURPOSES – APPLY ON EVERY ESSAY.  NOT ALL APPLY IN EVERY CASE.

· RETRIBUTION – D must pay debt to society for crime.  D deserves punishment.
-  Presupposes that D had a free choice and chose wrongly  
· ex. jobless man held up bank to avoid homelessness as a “financial plan”
-  May not impact future crime

· DETERRENCE – Utilitarian.  Disincentive for D or others to commit future crimes
· if pain of punishment > pleasure of crime, then less crime
· but our recidivism rate is close to 70%, so deterrence is not working
· not all criminals are rational actors re: costs & benefits -White Collar probably
· most people’s own morality keeps them from committing crimes

· GENERAL – deters other people by example
+  Example to the rest of society
-  unethical to make example out of 1 person by severe punishment (Kant)

· SPECIFIC – deters specific D from doing it again

· INCAPACITATION – to keep D from committing future harm
· State can’t build enough prisons
· Criminals can commit more crimes in prison
· We don’t know if D would have committed more crimes on the outside.
· More jails don’t produce less crime

· REHABILITATION – Punishment to correct criminal behavior
· Presupposes Ds can and want to get better
· Expensive

Regina v Dudley & Stephens 73 – RETRIBUTION & INCAPACITATION were N/A bc circumstances so rare that Ds posed no danger of eating anyone else.  DETERRENCE not an important goal in punishment here bc Ds would still risk possible future conviction if they were facing certain death.  Court convicted under RETRIBUTION bc still wrong.

B.  	SENTENCING – Punishment for crimes happens at sentencing.  Punishment must be proportional to the crime

C.  	LEGALITY - D may not be punished unless D’s conduct was defined as criminal before D acted.  Bans RETROACTIVITY & VAGUENESS.  RATIONALE:
· To provide notice as to what’s unlawful  McBoyle - airplane
· To confine discretion of police in enforcement of laws
· To prevent judges from arbitrarily creating new crime, unlike Mochan
· To ensure that criminal law only operates prospectively

RULE OF LENITY – if a statute isn’t clear, a tie goes to the D.


LAWS ARE BASED ON OUR OWN MORALITY, BUT WE GET FROM:

	1.	COMMON LAW – but traditions change

	2.	JUDEO CHRISTIAN MORALITY – but we’re a mixed society

	3.	OTHER STATES / COUNTRIES


DOWNSIDES OF OVERCRIMINALIZATION

1.	DISCRIMINATORY ENFORCEMENT –arbitrary enforcement  blackmail.
· Lawrence v Tx 121 - common law sodomy only enforced interracial couple
· ex. choosing to prosecute a black mother for crimes of child

2.	INVASION OF PRIVACY – criminalizing pvt consensual sex btw adults
· Bowers v Hardwick overruled by Lawrence v Tx 121

3.	POLICE STATE 

4.	ENGENDERS DISRESPECT FOR THE LAW
· ex.	Charity keeps feeding homeless so no deterrence if law is immoral
· ex.  	Criminalizing sex acts that many people engage in

5.	MISUSE OF RESOURCES – police/DA kept from catching real criminals



ELEMENTS OF A CRIME

ACTUS REUS + MENS REA  [+ CIRCUMSTANCE + RESULT] 	= CRIME

ACTUS REUS – PHYSICAL ACT

	POSITIVE ACT –allows freedom of thought, hard to prove thought, change mind

· Must be VOLUNTARY (everything that’s NOT INVOLUNTARY per MPC) bc crime was voluntary is what makes purposes of punishment valid

· HABITS are VOLUNTARY because brain is engaged

· INVOLUNTARY (“automatism” = brain not engaged)  	
· Reflex or convulsion

· Unconscious or asleep –
·  People v Newton 184 “unconsciously” 
shot police officer in struggle after being shot himself
· Ms. Cogdon didn’t mean to ax daughter in her sleep.

· Hypnotism (some jx)

· Bodily determination not product of D’s effort
· Prof. pushes Dan, who pushes AJ into Grand Canyon 
· Martin v State 183 – Drunk D brought from home to hwy by police 

MPC 2.01 (1) “A person is not guilty of an offense unless his liability is based on conduct which INCLUDES A VOLUNTARY act.”

STRETCHING THE ACTUS REUS TO INCLUDE VOLUNTARY ACT:
People v Decina 189 – scope AR included getting behind wheel w/ epilepsy.

How you define the scope of the ACT makes a difference:
1.	AR = when D got into the driver’s seat (voluntary)
2.	AR = when D had a seizure (involuntary)
		Argue acceptable risks w/epilepsy & either driving v staying home

OMISSIONS – FAILURE TO ACT WHEN THERE’S A DUTY TO ACT 

General rule = NO DUTY TO ACT   RATIONALE:
· American tradition – Kitty Genovese murder
· Impracticality of requirement
· Deflect responsibility from real perpetrator -The Accused gang rape
· Dangers in helping – 

LEGAL DUTY TO ACT (as long as D could do so with safety)
· Statute
· Status relationship – bc party has given up freedom 193 fn 9
· parent / child (even for abused mom to protect abused child)
· spouse
· master to apprentice
· ship’s master to crew and passengers
· innkeeper to inebriated customers
· Contract – (ex. lifeguard, babysitter, security guard)
· Voluntarily assume care and put victim at disadvantage
· Put in peril – argue both an omission AND as a POSITIVE ACT

Jones v U.S. 192 – No legal duty of D to take care of baby in house
			Pope v State 194 – no misprision for Good Samaritan re: baby. 
Barber v Superior Ct 208 –taking patient off life support was not 
				positive act but failure to act w/no duty
People v Beardsley 202 – D no duty to mistress in home – unmarried

MENS REA –CULPABLE MENTAL STATES (SCIENTER) make D deserve punishment.

If Prof. Levenson is doing karate and there’s no reason to believe there’s someone behind her, there’s no criminal act if she hits someone.

Regina v Faulkner 216 – Must have mens rea for every crime charged.  Can’t be xferred from another crime.  Mens rea for stealing rum, not for arson unless D was aware of risk.

Look at facts to show mens rea intent:  1) Statements, 2) Actions, 3) Motive.

MENS REA is and ELEMENT.  MOTIVE (jealousy, greed, revenge) is NOT, but helps prove intent.
D may be guilty of a crime even with a good motive.

If no MENS REA written in statute, the default mens rea is RECKLESS.

COMMON LAW TERM					=	MPC TERM
SPECIFIC INTENT (intent to cause the result)		= 	Purposely / Knowingly
GENERAL INTENT (intent to commit the act)		=	Recklessly

MPC LEVELS OF CULPABILITY – meaning what D thinks is what’s blameworthy
	
	PURPOSELY – goal or aim (ex. treason, murder 1) deserves most punishment (CL:  intentionally)

	KNOWINGLY – virtually certain (usually makes no diff btw purposely / knowingly)

JEWELL DOCTRINE – “OSTRICH DEFENSE”  - U.S. v Jewell 229 – 
Conscious avoidance of the truth is sufficient for KNOWING mens rea.
ELEMENTS:  1) STRONG SUSPICION + 2) CONSCIOUS AVOIDANCE
NO mens rea if D ACTUALLY BELIEVED there was no pot.  Drug cases.

	RECKLESSLY – consciously disregards substantial and unjustifiable risk.  (CL:  maliciously)
		Ex.  Surgeon taking a big risk to save a life is justified risk.  SUBJECTIVE

Regina v Cunningham 214 – If D foresaw that tearing off the gas meter might cause harm but did it anyway, then recklessness poisoning of MIL.  

usual threshold for criminal punishment because D is thinking about the act, so purposes of punishment work (but  gross negligence = involuntary manslaughter when harm is really bad)
	
	NEGLIGENTLY – should’ve been aware of risk bc reasonable person would’ve.  OBJECTIVE

State v Hazelwood 221 Exxon Valdez capt. convicted using ordinary negligence standard.  Dissent: ordinary negligence is insufficient to justify punitive damages in civil cases, so why sufficient to justify imprisonment?

Santillanes v New Mexico 222 – agreed w/ Hazelwood dissent requiring criminal negligence, not ordinary negligence, standard.  Cut nephew’s neck

STRICT LIABILITY – NO MENS REA REQUIRED – ACTUS REUS enough to be guilty.

STRICT LIABILITY crime if WHAT MAKES YOUR CONDUCT WRONG is something you DON’T NEED TO KNOW.  Speeding - Nothing inherently wrong w/driving, so what makes conduct wrong is going over limit.

Rationales: 
· Industrial revolution
· Concerns regarding public safety.  Easy way to stop public danger.
· Increased regulation
· Burden on system of proving mens rea (e.g. for every traffic violation)
· Not same stigma as other crimes.

Criticism:  BC no mens rea, purposes of punishment aren’t applicable.

Feola, court looked at the following to determine if statute meant strict liability:

· LANGUAGE OF STATUTE – 
· but if MENS REA LANGUAGE IN STATUTE, then NOT STRICT LIABILITY
· if NO MENS REA LANGUAGE, NOT NECESSARILY STRICT LIABILITY
· Legislature must EXPRESSLY ELIMINATE MENS REA REQ. FOR CRIME

· LEGISLATIVE INTENT – Strict liability crimes are disfavored.  Presumption is against SL.

· POLICY & COMMON SENSE – It’s wrong to assault anyone, and we want to provide maximum protection for federal officers.

· INDICIA OF STRICT LIABILITY CRIMES  - ARGUE WHETHER LAW SHOULD BE SL OR NOT
· Public welfare offenses – food manufacturers,  U.S. v Dotterweich 249 pharmaceutical
· Regulated, high-risk industry  U.S. v Balint 248 – selling narcotics S.L.
· Small penalty (bc maybe not a “wrong” choice) – probation, suspension, fine, few wks jail
· High number of cases (traffic violations)
· No mens rea language in statute 

Morissette v U.S. 250 – Although no mens rea language in statute about knowing conversion of spent bomb casings, it doesn’t mean it’s a strict liability offense. Presumption against interpreting laws SL. 

Staples v U.S. 254 – 10 yrs in prison too harsh a penalty not to require a mens rea, so Nat’l Firearms Act shouldn’t be read as Strict Liability even though none stated.  D must know what it is about his gun that made it need to be regulated to be guilty.

VICARIOUS LIABILITY – Strict liability for another person’s crime.

State v Guminga  257 –Public welfare offense of serving alcohol to minors, but ct said no SL bc imprisonment too severe for D who didn’t commit crime.  Most cts would hold boss guilty.

	Since STRICT LIABILITY crimes have NO MENS REA to negate, MISTAKE IS NOT A DEFENSE.
	Therefore, D must attack the ACTUS REUS as a defense.  

DEFENSES TO STRICT LIABILITY
	1)	CHALLENGE ACTUS REUS - Baker voluntarily used cruise control, even if malfunctioned
	2)	CONSTITUTIONAL CHALLENGES / GOOD FAITH DEFENSES
		
U.S. v U.S. District Ct.  [Kantor] H62 – Strict liability crime due to language of statute, legislative history, and policy.  Burden NOT on prosecution to prove mens rea.  In this case, ct allowed MISTAKE defense putting burden on D to prove good faith mistake (middle ground) due to 1st Amendment interests (chilling effect).  Exception to rule of no mistake defense on an SL crime.

MPC REJECTS STRICT LIABILITY (bc req MR for each element) EXCEPT FOR VIOLATIONS FOR FINES.

CIRCUMSTANCES

MATERIAL ELEMENTS –Elements of a crime for which D must have mens rea.
If the D makes a mistake or is ignorant of that fact, then D is NOT GUILTY of that crime.
Staples – Gun owner needed to know it could fire automatically to be guilty of not registering firearm.

		HOW TO TELL MATERIAL ELEMENTS:
		1)	LANGUAGE OF STATUTE (mens rea language)
2)	LEGISLATIVE HISTORY
3)	POLICY ARGUMENTS / COMMON SENSE – What makes conduct wrong?

		U.S. v Feola H50 – Knowing victim is federal agent was immaterial ∆ no defense.
		ACTUS REUS = Assaulting
		MENS REA	 = Knowing
		CIRCUMSTANCE = 1)  Person    2)  Federal Agent – did not need to know this

IMMATERIAL ELEMENT called “JURISDICTIONAL ELEMENT” bc in statute just to bring cases into federal jurisdiction, not bc need to know. Ex.  statue of limitations, jurisdiction, venue, etc.

U.S. v Falu H55 – knowingly distr. controlled substance near school
“near school” jurisdictional element.  D need not be aware near school.

ARGUE BOTH:  “If MATERIAL, it’s a DEFENSE.”  “If IMMATERIAL, it’s not.”

MISTAKE OF FACT – Only a defense if D doesn’t know a MATERIAL FACT & therefore had no MR. If D 
doesn’t need to know fact to be guilty (immaterial), then mistake of fact NOT A DEFENSE.  D must know the aspect of her conduct that makes the conduct wrong.  Mistake of fact negates mens rea.

*Regina v Prince 234 – Crime= Taking Without Dad’s consent an Underage girl
Taking = material	Without Dad’s consent = material,    Underage = IMMATERIAL
Since her age was not material, mistake about her age was NOT a defense.  

D KNOWINGLY TOOK her, so his conduct was already wrong by social standards.  Majority said what made the conduct wrong was she was her dad’s property.
DISSENT said what made conduct wrong was  HER AGE, so it was MATERIAL.

		ACTUS REUS = TAKE   MENS REA = RECKLESS (by default) bc not in statute 
CIRCUMSTANCES =  1) Unmarried,  2) Without Permission,   3) Underaged
	
MISTAKE OF LAW

GENERAL RULE – MISTAKE OF LAW IS NO DEFENSE
Rationale:
· Everyone would argue mistake (“floodgate argument”)
· People know laws from living in society
· Don’t’ want to penalize those who know laws.

Criticisms:
· We live in a diverse society now.
· Doesn’t fit purposes of punishment.

IGNORANCE of the law is NOT A DEFENSE (Schwarzenegger’s motorcycle license)

MISREADING the law is NOT A DEFENSE

People v Marrero 267 – “unlicensed possession of a gun by a peace officer” D’s misreading of statute is NO MOL DEFENSE. Only if D relied on law later found to be wrong.


EXCEPTIONS (MISTAKE OF LAW IS A DEFENSE WHEN)

· NEGATES ELEMENT OF OFFENSE – negates necessary MR ∆ full defense like Mistake of Fact

Liparota v U.S. 278 – “Knowingly use food stamps in a manner UNAUTHORIZED BY LAW”  Material element = “UNAUTHORIZED” so like MISTAKE OF FACT: the fact that D needs to know = what’s authorized.

People v Weiss 268 fnA – Ds lacked “intent to confine without authority of the law” the person whom they thought was the Lindbergh baby kidnapper.

Regina v Smith (David) 273 – D thought the wall he destroyed was his own property.  Not enough for D to know he’s destroying property.  For D to be wrong, he NEEDS TO KNOW property “belongs to another.”  MATERIAL.

Cheek v U.S. 275 – Here “Willfully” = intentionally violating known legal duty.  SCOTUS allowed a mistake of law defense that D believed tax code didn’t apply to him.  Mistake just has to be honest, not honest AND reasonable.  Even w/defense, jury convicted bc didn’t believe it was an honest mistake.  Disagreement w/ law is not sufficient.

H75 “Whoever willfully… makes an impression of any tool used to print US currency without authority from the US”  WITHOUT AUTHORITY = material element to know the law, so NEGATES ELEMENT OF OFFENSE and works like MISTAKE OF FACT: what D needs to know is what’s authorized.

· ESTOPPEL SITUATIONS – D follows law that exists at time, but has officially been misled by the law

· MISSTATEMENT OF LAW – Law written wrong but relied upon by D

· JUDICIAL DECISION – HIGHEST COURT IN JX (at least an appellate ct)

· ADMINISTRATIVE ORDER – an order of a controlling administrative agency

· OFFICIAL INTERPRETATION – HIGHEST AUTHORITY (ATTY GEN = CA)

If lawyer’s advice negates a material element of a crime, such as D’s mens rea or how food stamps work, maybe mistake of law defense, but not usually sufficient.


· NO NOTICE because REGULATORY OFFENSE with AFFIRMATIVE DUTY LAMBERT DEFENSE - Lambert v CA 282 – used very rarely bc notice now given to all convicted

· NO NOTICE when ACTUAL KNOWLEDGE is required 

· REGULATORY OFFENSE like felons having to register

· OMISSION - D’s crime is passive when an AFFIRMATIVE DUTY’s required

Dissent – Frankfurter said this case is an exception.  Didn’t need a new rule.


MPC §2.04(1) (a) MISTAKE OF LAW OR FACT IS A DEFENSE IF ignorance or mistake NEGATIVES THE MENS REA required to establish a MATERIAL ELEMENT of the offense.


HOMICIDE

KILLING of another HUMAN BEING by a HUMAN BEING

ACTUS REUS = KILLING (ON EXAM, put “shooting,” “stabbing,” etc.)

CIRCUMSTANCE = ANOTHER HUMAN BEING as defined by each state.  
CA recognizes embryo 7-8 wks, but MPC does not.

MENS REA = Different levels w/ increasing penalties 

MURDER – unlawful, unjustified killing of another human being w/ malice.  All killings w/ malice are murder.

COMMON LAW & MPC make NO DISTINCTIONS between levels of murder.  ALL INTENTIONAL KILLINGS ARE “MURDER” UNDER COMMON LAW.

MURDER ONE = MALICE + PREMEDITATION (25 to life, death) (PREMEDITATION = malice) 
	
CARROLL APPROACH:  PREMEDITATION= PURPOSE to kill.  NO TIME IS TOO SHORT.  Easier for prosecution to prove: D acts deliberately (purpose to kill).

FACTORS must add up to PURPOSE TO KILL:  ALWAYS ARGUE THESE 
1.	Planning – any “cool, deliberate thought,” even seconds, is enough
			2.	Motive –Not necessary, but if D has motive can help show premeditation.
			3.	Manner – Ex. shot to vital organ, or using deadly weapon (RM106)

Commonwealth v Carroll 381 - D pointed gun @ wife, thought for 5 min., motive = she’d hurt kids, no plan to hide body but shot twice (so 2nd shot premed.)

GUTHRIE / ANDERSON APPROACH:  (CA)

PREMEDITATION = PURPOSE + PRECONCEIVED DESIGN	

FACTORS must add up to PRECONCEIVED DESIGN 
(a lot of planning or a mixture of all)
1.	Planning 
			2.	Motive
			3.	Manner 

State v Guthrie 386– D dishwasher had no planning, little motive (teasing), and panicked when teased, which did not add up to a cold-blooded killing to the jury.

People v Anderson 9/12– not enough evidence to prove D planned attack on 10-year-old girl or any motive.  Ct said manner out-of-control ≠ preconceived design.
Counterargument:  after the 1st stab, intent / purpose to kill was clear, drew the shades and physical evidence showed motive, manner is worse than 1 wound
		
FORMS OF MALICE:
	1.	INTENT TO KILL – Dangerous Instrumentality = presumed intent (jx)
				ex.	Shooting directly at someone or stabbing vital organ
		2.	INTENT TO CAUSE GREAT BODILY HARM 
ex.	Fullerton cops beat homeless man to death
ex.	Intent to shoot in shoulder but misses and hits heart.
		3.	GROSS RECKLESSNESS = IMPLIED MALICE
				ex. 	D shoots into a crowded room
		4.	DURING THE COMMISSION OF A FELONY  (FELONY MURDER) 


MURDER ONE:		PREMEDITATION, BARKRM FELONY MURDERS
MURDER TWO:	MALICE, REMAINING TYPES OF FELONY MURDER

MURDER TWO = MALICE (15 to life)	NO PREMEDITATION or PROVOCATION.  

		STEPS TO SHOW GROSS RECKLESSNESS:

1)	IS IT RECKLESS? – If yes, go to step 2.  If no, go to Involuntary Manslaughter.

· DID D REALIZE THE RISK?  
· Were the facts such that D MUST HAVE REALIZED THE RISK?

· MPC RECKLESSNESS = CONSCIOUS DISREGARD of a SUBSTANTIAL and UNJUSTIFIABLE risk 

· Clearest distinction btw M2 and IM is whether D realized the risk.
· Voluntary intoxication NO basis for lack of awareness of risk. 

U.S. v Fleming 431 – D drove on wrong side of fwy 6 min. + prior convictions = MUST’VE REALIZED RISK, swerved = DID REALIZE 

Mannes H105 – Drunk driver must know the risk at time of crash. For M2 : 1) prior warnings or 2) DUIs, 3) driving so wildly D must’ve known 

VEHICULAR MANSLAUGHTER - Max. 10 yrs. CA  Laws created to make penalties more serious w/o proving gross recklessness.  
OTHER JX - Drunk driving can be IM or M2 if D was on notice of risk

		2)	IS IT GROSS (EXTREME)? – Use HAND FORMULA.  If yes, charge M2.  If no,IM.

			MAGNITUDE OF RISK		v		SOCIAL UTILITY
			LIKELIHOOD of risk					BENEFIT
			SEVERITY of harm					ALTERNATIVES

Commonwealth v Malone 426 – D realized the risk bc it’s the point of game.  Little benefit to playing Russian Poker, severity of harm is death, alternatives forms of fun, and likelihood was great.  Gross R.

MPC GROSS RECKLESSNESS (Implied Malice)= manifests EXTREME INDIFFERENCE TO the value of HUMAN LIFE.  Realizes risk but taking it anyway.
ex.	shooting indiscriminately after looking into crowded rm
ex.	shaking baby after being warned, “kid’s had enough!”
ex.	using non-MDs for anesthesia, knowing why MDs are needed
ex.	driving drunk despite warnings, prior DUIs, attending lectures
ex. 	not recalling faulty tires despite previous probs but saving $
ex.	raising pit bull as a fighter, rewarding for viciousness

People v Hall 415 – Ski crash.  If consciously disregarded substantial & unjustifiable risk, gross recklessness = M2.  If D should have known = Involuntary Manslaughter. Lack of control increased LIKELIHOOD and SEVERITY of harm.  Excessive speed only his benefit. NO CONTRIBUTORY NEGLIGENCE DEFENSE
(Counterargument – expert skier who always skis that fast & has never crashed)

In Carroll JX, only need MR OF PURPOSE bc Premeditation is a purpose for M1 OR M2

In Anderson JX, premeditation is PURPOSE PLUS PRECONCEIVED DESIGN, so if you have INTENT TO KILL but NO PRECONCEIVED DESIGN, you get M2.

MANSLAUGHTER:  

VOLUNTARY MANSLAUGHTER HOP Intentional killing w/o malice committed with PROVOCATION or EED.  Rationales: Frailty of human nature, act of passion NOT reason.  Criticisms:  Reasonable people don’t kill, condones masculine violence, if people knew there were no HOP, people may control their anger. 

	ELEMENTS UNDER COMMON LAW:
	1.	ACTUAL HEAT OF PASSION –(SUBJECTIVE) D must be enraged @ time.

	2.	LEGALLY ADEQUATE PROVOCATION – (OBJECTIVE)

		A.	CATEGORICAL – OBJECTIVE, Traditional Common Law
· 1.  EXTREME ASSAULT 
· ex. 	stuffing $ down D’s throat

· 2.  WITNESS ADULTERY – Words are not enough
Girouard v State 390 Wife’s taunts were not sufficient for provocation.  Must witness the adultery.  Murder 2.

B.	REASONABLE PERSON would’ve been provoked to kill.  Modern Common Law 
	OBJECTIVE  - CAMPLIN - RP w/D’s OBJECTIVE Characteristics - 
· Gender, Age, Height, Weight	**MAJORITY**
· ex.	Race maybe (KKK hypo)
· Easier to prove & for jurors to assess (& harder for D to fake)
· ex. 	7’2” stuffing $ down little guy’s throat
	
D.P.P. v Camplin 408- reasonable 15-year-old reacts to abuse

Maher v People 392 – D didn’t actually witness wife schtoop in 
the woods, but jury accepted provocation defense ∆ VM.

	SUBJECTIVE - REASONABLE PERSON w/some of D’S SUBJECTIVE CHARACTERISTICS (emotional, personality, culture)
ex.  emotionally distraught wronged wife runs over husband

		C.	MODEL PENAL CODE §210.3(1)(b) RP w/ D’s emotional characteristics

				ELEMENTS:  Homicide which would otherwise be murder

1)	EXTREME EMOTIONAL DISTURBANCE (looks like HOP)
· EED negates MALICE
2)	REASONABLE EXPLANATION (not just bad personality)
· Casassa 401 – personality disorder insufficient.
· ex.  Albanian killing Serbian in U.S. - no rational basis

				DIFFERENCES W/ COMMON LAW
· NO PROVOCATION State v Elliot 405 – D killed bro no provoc
· NO COOLING TIME (bc no provocation)
· WORDS MAY BE ENOUGH IN CERTAIN CIRCUMSTANCES
· ex.	D whose mom died of lung cancer 



SUBJECTIVE		  		  REASONABLE PERSON		  	   CATEGORICAL 
(exactly like D)										   (objective)
		    	Casassa				      Camplin
		(MPC:  EED + reason)				  (RP w/physical)
	3.	INADEQUATE COOLING TIME – Arbitrary time limits
If D takes too much time to respond to provocation, P may argue that passions cooled & D’s reaction was premeditated = first-degree murder.

U.S. v Bordeaux 399 – D killed mom’s rapist hrs later= cooling time
State v Gounagias 399 – two wks of taunts re: sodomy = cooling time

		LENGTH OF TIME btw provocation & act EXPANDED in some jxs BY:

LONG-SMOLDERING REACTION – HOP building up since provocation  People v Berry 400 time passing aggravates rather than cools D passion.
McInerney H9/21 - adolescent homophobe hit on by gay crossdresser

REKINDLING DOCTRINE – Reminder of provocation 
Wronged wife sees husband exiting hotel w/mistress (jury: still no HOP) H87

INVOLUNTARY MANSLAUGHTER - Unintentional homicide w/gross negligence

	MENS REA = GROSS NEGLIGENCE / MERE RECKLESSNESS where

			NEGLIGENCE = D SHOULD HAVE BEEN AWARE of risk
			GROSS = EXTREME

Drops below minimum Mens Rea of Recklessness bc HARM is SO BAD.  But because Gross Negligence has criminal penalties, we want to make sure the magnitude of risk substantially outweighs any social utility of the act. 

DIFFERENCE BTW MURDER AND MANSLAUGHTER IS MALICE.  
RECKLESS conduct can be MURDER or MANSLAUGHTER depending on how EXTREME.  

GROSS RECKLESSNESS = MALICE ∆ MURDER 2

MERE RECKLESSNESS (GOOD REASON WHY D RISKED DANGER TO OTHERS) or GROSS NEGLIGENCE = INVOLUNTARY MANSLAUGHTER

CLEAREST DISTINCTION BTW MURDER 2 (Depraved Indifference) and 
INVOLUNTARY MANSLAUGHTER (Clueless D) is 
WHETHER D REALIZED the risk.  Argue BOTH SIDES.
	
STEP 1:	Was it NEGLIGENCE? 
		SHOULD D HAVE REALIZED the risk?  
ex.  Stepdad should’ve realized risk of keeping python near toddler
ex.  Dr. Conrad Murray should have known risk of giving Propofol.

STEP 2:	Was it GROSS NEGLIGENCE?  (EXTREME consequences)
		
MAGNITUDE OF HARM		v		SOCIAL UTILITY OF CONDUCT
LIKELIHOOD of harm					SOCIAL BENEFIT 
SEVERITY of harm					ALTERNATIVES

	Always a LIKELIHOOD of risk w/anesthesia. (He’s used it – lower dose- no prob.)
	SEVERITY of harm giving Propofol is great.  
	BENEFIT only to Dr. Murray’s bank account.  (MJ’s concert next day= great utility)
	Could have used ALTERNATIVE less-risky meds.  (Alternatives inadequate)

If it turns out to be GROSS NEGLIGENCE, then it’s HOMICIDE (IM).  
But if it’s only ORDINARY negligence, THERE’S NO CRIME.  Maybe just a tort.

Commonwealth v Welansky 411 – Owner of club SHOULD’VE KNOWN locking exit doors could result in death.  D had duty of care to patrons.  Gross negligence.

Likelihood of harm great in a firetrap.		Benefit to owner’s receipts only.
Severity of harm great in a fire.			Alternative – safety precautions.


DANGEROUS INSTRUMENTALITY DOCTRINE – ONLY IN INVOLUNTARY MANSLAUGHTER.  If you use a dangerous instrument (gun, car, knife), you load the MAGNITUDE OF RISK so high there’s never enough social utility to outweigh it.  Automatically GROSS NEGLIGENCE and INVOLUNTARY MANSLAUGHTER.

MODEL PENAL CODE – NO VOLUNTARY or INVOLUNTARY MANSLAUGHTER

MANSLAUGHTER = RECKLESS Consciously aware of risk of death  

NEGLIGENT HOMICIDE = should have been aware of risk of death

OBJECTIVE STANDARD – AT COMMON LAW, D NEED NOT BE AWARE OF THE RISK OF DEATH TO BE GUIILTY OF IM.  HAND FORMULA ASSESSED IN THE MIND OF A REASONABLE PERSON.  If an ordinary person in same situation would have realized the substantial and unjustifiable risk of death.  Rationale: Safer for the community.  
Criticisms: Punishing ignorance. Doesn’t deter

State v Williams 418 – Breached duty of care to child.  Uneducated Ds never got to show social utility of not bringing child to Dr (keeping family together) because ct used ordinary negligence standard: what a REASONABLE PERSON SHOULD’VE KNOWN. SHOWS PROBLEM W/ PUNISHING UNDER OBJECTIVE STANDARD

Walker v Superior Court 425 – Not daughter’s choice to be Christian Scientist. Ordinary person would have taken her to Dr for meningitis. Gross negligence = IM.

Prof. Pillsbury – D’s awareness of risk not reliable indicator of culpability anyway.   Should depend on D’s reasons for acting - what D chose to care about. 
ex. running red light to get to movie on time v getting sick child to doctor, 
ex. mom not paying attention to child bc another child crying v playing poker


FELONY MURDER / UNLAWFUL ACT DOCTRINES

BASIC FELONY MURDER DOCTRINE – If a D causes a death during the commission of a felony, the prosecution need not prove that D acted with intent to kill.  D is guilty of murder because the intent to commit a felony substitutes for the intent to kill or malice.

	RATIONALE for FMD:  D’s already up to no good, so he has it coming.

	CRITICISMS of FMD
LACKS INTENT.  We usually punish per mens rea. 	
		Mens rea for M1 = preditation, min. mens rea M2 = gross recklessness
		but FMD allows Ds with lesser mens rea to be punished more severely.

Ex:	Bank robber doesn’t bring a gun, makes sure no one gets hurt but co-felon drives away & hits a kid.  Robber wouldn’t even have realized risk of hitting kid, so would’ve been IM, but now M1.

Unlike Faulkner, where sailor needed mens rea for every crime committed (stealing rum & arson), here no mens rea for murder.

	FELONIES AREN’T ALL PUNISHABLE BY DEATH ANYMORE, so original rationalization no longer relevant.

	NOT APPLICABLE AS A DETERRENT since death is usually accidental.  You’d have to punish all felonies w/death for deterrence to work.

	NO STATISTICAL BASIS to show that more deaths occur during felonies.

	ELEMENTS:	Prosecution must prove
	1)	D committed a FELONY
		BARKRM FELONIES = MURDER ONE (All others Murder Two)
		Burglary
		Arson
		Robbery
		Kidnapping
		Rape
		Mayhem

	2)	DURING commission of FELONY, D or ACCOMPLICE caused a DEATH

LIMITATIONS on FELONY MURDER – bc we don’t like punishment unhinged from mens rea.  Excludes the least dangerous and the most dangerous felonies from FMD.

LEAST DANGEROUS						MOST DANGEROUS
since must be inherently dangerous, 			Merger doctrine requires P to
least dangerous are excluded from FMD			malice anyway for worst felonies

	1)	INHERENTLY DANGEROUS FELONY –bc these are the ones you’d be 
able to prove malice for anyway.  The narrower you interpret the crime makes a difference (“making meth” vs “making narcotics”)  

OBJ. STD. – D doesn’t have to know that felony’s inherently dangerous.

		A)	ABSTRACT (CA APPROACH) – MAJORITY
Of all the ways you can commit this crime, it is inherently dangerous to human life.  All BARKRM felonies are inherently dangerous even in abstract.  Fraud isn’t.  DEFENSE likes this.

People v Phillips – “Grand theft” in the abstract not inherently dangerous though it killed an 8-year-old girl w/ cancer. 447

Ex: no safe way to MAKE METH, so inherently dangerous
counterargument:  people make meth and don’t’ die

		B)	AS COMMITTED 
Was crime dangerous as committed?  Someone died, so always going to be inherently dangerous.  PROSECUTION likes this.

People v Stewart – Crack mom starving her infant was inherently dangerous to human life  448

		C)	AS COMMITTED + DEATH WAS FORESEEABLE 

				Hines v State – as committed, felon in possession of gun
was inherently dangerous.  Drinking & hunting @ dusk = death was foreseeable. 450

2)	INDEPENDENT FELONY - MERGER DOCTRINE – If there’s no independent felonious purpose, it can’t be used for FMD.  

Ironically, if child abuse includes intent to kill or to cause great bodily injury, it won’t qualify for independent felony, but a non-life-threatening abuse will.

		A)	WHAT’S THE PURPOSE OF THE FELONY?
(WAS IT JUST A STEP TOWARD KILLING?)

People v Burton – Committing armed robbery is not just a step toward killing, so merger doctrine N/A, so FMD ok.  452

People v Ireland – husband’s assault w/ deadly weapon just a step toward killing wife, so merger applied, and no FMD

		B)	WILL YOU HAVE TO PROVE MALICE ANYWAY?	

i)	bc if you have to prove malice anyway for underlying felony (e.g. assault w/intent to kill), MAKES NO SENSE using FMD 

ii)	bc it would make ALL MANSLAUGHTERS into MURDERS
	
	People v Stamp – Robber left.  Shop owner died of heart attack. w/o FMD = Involuntary manslaughter.  w/FMD = M1

	ex:  Bank robber w/o gun would normally be INVOLUNTARY MANSLAUGHTER, but with FMD would get MURDER ONE


3)	DURING THE COURSE AND FURTHERANCE OF THE FELONY 
			
A)	“DURING THE COURSE”
BEGINS when Ds starts with ATTEMPT and ENDS when all Ds are apprehended or have reached position of safety.  If cofelons are still in the felony, so is D, even if D had reached a place of safety.

B)	“AND FURTHERANCE OF THE FELONY” – if co-felon acts not within common purpose of the felony, may not be charged w/FMD

i)	WHO DID THE KILLING?

	a)	CO-FELON DOES KILLING –Cofelons responsible

	b)	NONFELON DOES KILLING

i)	AGENCY THEORY (CA / MAJORITY) – anyone who dies by co-felon can be prosecuted under FMD.  State v Canola  Co-felon shot by victim so D not guilty.  Then legis. redrafted law to look more like prox. cause

ii)	PROVOCATIVE ACT DOCTRINE – (not FMD theory but works like FMD Proximate cause jx. IMPLIED MALICE bc acts show CONSCIOUS DISREGARD for LIFE.  Once D creates an atmosphere of danger, all felons are responsible for deaths.  *ONLY USED IN AGENCY JX w/ 3rd PARTY SHOOTER*

Ex:– Police returning gunfire shoot bystander.  D initiated gunfire, so charged w/ murder.

iii)	PROXIMATE CAUSE THEORY – felons responsible for any death proximately resulting from the unlawful activity, even if by 3rd party.  Is death closely related enough to the felony?  Expands scope of culpability.
	Shield cases Taylor & Keaton 460 

	U.S. v Heinlein – 459 – Rapist stabbed victim after being slapped.  AGENCY– Co-rapists would’ve been responsible, but used PROX CAUSE:  stabbing wasn’t closely related enough to rape so not in furtherance of felony ∆ Co felons not responsible for murder.

			ii)	WHO GETS KILLED?

a)	IF COFELON KILLED BY 3RD PARTY– jx are split:
i) 	 it’s JUSTIFIABLE (some jx) -no need for FMD 
bc no one will be charged for his death.  Co-felons NOT responsible. State v Canola 

ii)	PROXIMATE CAUSE JX –Co-felons NOT responsible 

iii)	PROVOCATIVE ACT DOCTRINE – 

	GANG ROBS STORE. OWNER KILLS ONE
	Agency theory – Cofelons NO FMD
	Provocative act – Cofelons FMD
	Proximate cause – Cofelons FMD
				b)	THIRD PARTY GETS KILLED
i)	AGENCY THEORY -  Co-felons FMD

ii)	PROVOCATIVE ACT – DOCTRINE –bc Ds md atmosphere of danger ∆ IMPLIED MALICE.  

iii)	PROXIMATE CAUSE JX - 
	Ex:  HUMAN SHIELDS:
	Agency theory – Cofelons NO FMD
	Provocative act & – Cofelons FMD
	Proximate cause – Cofelons FMD

MODEL PENAL CODE REJECTS FELONY MURDER DOCTRINE


UNLAWFUL ACT DOCTRINE / MISDEMEANOR MANSLAUGHTER RULE

If DEATH occurs during a NON-FELONY = INVOLUNTARY MANSLAUGHTER.

Ex:	D speeds down the road and hits kid = IM
	But if D carries a fake ID and hits kid ≠ IM

BC LIMITATIONS ON UNLAWFUL ACT DOCTRINE (pretty much all the same)
1.	Proximate Cause – Carrying a fake ID isn’t prox cause, but speeding is.
2.	Malum in se – Fake ID = malum prohibitum. 
3.	Dangerous – Speeding is dangerous, but carrying a fake ID isn’t.

	Ex:	Liquor sold on Sunday in violation of blue law causes death of victim.
	1.	Proximate cause – yes
	2.	Malum in se – No.  
	3.	Dangerous - Regulated not bc dangerous but for moral reasons.

Ex:	Paparazzi driving dangerously, illegally photographing Princess Diana & forcing her driver to speed.  Accident.  She dies. UAD against paparazzi?
1.	Proximate Cause – yes
2.	Malum in se – No
3.	Dangerous – Driving dangerously, but photographing not dangerous.

IF YOU CAN’T USE UAD, ANALYZE USING REGULAR METHODS
IF YOU CAN USE UAD, THEN D AUTOMATICALLY GUILTY OF IM.

CAUSATION – OBJECTIVE STD

Causation issues arise only in crimes that require a specific result like homicide.  P must prove D’s acts led to harmful result.  Don’t forget in felony murder cases.  Analyze after AR, MR. Doesn’t affect level of crime.

ACTUAL CAUSE - ANY LINK in the chain.  BUT-FOR D’s conduct, would result have occurred? § 2.03(1)(a)

ACCELERATING THE RESULT – D who accelerates result is an actual cause.  D1 stabs A, who will bleed out in a few hours, but D2 shoots A.  Both but-for causes.  See below for complementary actors

D’s ACT NEED NOT BE SOLE FACTOR leading to result.  Arzon – though fireman died of another fire, but for D setting the first fire, the victim would not have been on the scene.  Harm foreseeable.

PROXIMATE CAUSE / LEGAL CAUSE MPC §2.03(1)(b)– SUFFICIENTLY DIRECT cause of result.  More than required for torts so can’t use res ipsa loquitor.
	
FORESEEABILITY OF HARM (OBJECTIVE) – Acosta – though car chase D was AC and PC of helicopter crash, murder conviction reversed bc he lacked mens rea of malice (min. gross recklessness – conscious disregard).  IM mens rea would be “should’ve been aware.”

		HARM MUST BE FORESEEABLE, BUT NOT THE MANNER OF HARM 
		Kibbe victim killed by truck after D robbed and left him half-clothed on a wintry dark road.
 
EXCEPT	When Ds engaged in socially useful conduct that leads to harm, ct may require actual manner of harm be foreseeable. Warner-Lambert was AC by omission.  Harm was foreseeable and sufficiently direct, but made pharmaceuticals. Ct said intervening cause of explosion, so no PC.

VULNERABILITY OF THE VICTIM – D takes his victim as he find him.  D 
need not foresee the victim’s particular frailties that may aggravate the harm.
People v Stamp – robbery victim dies of heart attack.  Eggshell victim.  
Policies – not to blame the victim and to protect the weakest among us.

TRANSFERRED INTENT – If D means to harm A but instead harms B.  As 
long as D intended to injure, D need not foresee who the actual victim will be.

ADDITIONAL HARM – If D intends to harm A but also harms B more seriously by accident, D 
responsible for more serious harm, too.  D punched pregnant wife, injured fetus.  §2.03(2)(b)

	INTERVENING ACTS –

SUPERCEDING INTERVENING ACT- breaks chain of causation, not guilty

DEPENDENT / CONCURRING ACT – doesn’t break chain. D guilty.

Full analysis on EACH D starting w/ MOST CULPABLE Ds.  Argue Control & Policy:

CONTROL – HOW MUCH CONTROL DID VICTIM HAVE?
Kibbe’s victim had no control over being killed by a truck on a cold, dark road.

POLICY – WHO DO WE WANT TO PUNISH?
Don’t want to punish the truck driver, even if he killed the victim.  Want to punish robbers.
The more the robbers could foresee the intervening act, the more plausible PROX. CAUSE.

Each D’s culpability rests on their individual MENS REA, so truck driver could be charged 
INVOLUNTARY MANSLAUGHTER while the robbers could get FELONY MURDER.	

DIFFERENT TYPES OF INTERVENING ACTS:

ACTS OF NATURE

ROUTINE – Kibbe leaving victim out in the freezing cold with little clothing.  Prox Cause.

EXTRAORDINARY – Earthquake swallows victim.  Breaks chain.  No prox. cause.

VICTIM

CONDITIONS -  Eggshell victim Jehovah’s Witness refuses transfusion.  Doesn’t break chain

ACTS 
INVOLUNTARY – victim acting in response to D’s crimes = no break in chain 

Stephenson– Grand Dragon was prox cause of victim’s suicide bc  foreseeable that she’d kill herself to escape.  He had control of her whole time. We want to punish him

			Kern – Whites prox cause of blacks running onto hwy bc they had no choice.

		VOLUNTARY – only truly voluntary acts by victim can break chain.  

Kervokian – D not PC for murder bc victim’s control of last act = freely chosen suicide

			Campbell – D AC (gave gun & encouraged), but no PC bc victim freely chose suicide.
			Though sufficiently direct and foreseeable from D’s acts, D didn’t have control of gun.

MEDICAL CARE

	NEGLECT – “ordinary” medical malpractice doesn’t break chain.

INTERVENING DISEASE – contracted during medical treatment don’t break chain unless rare disease caught straight from doctor, which might break chain

	INTENTIONAL MALTREATMENT – Dr. intentionally refusing treatment breaks chain


ADDITIONAL PERPETRATOR – accomplish same goal.  D1 shoots Annie.  D2 stabs her. 
		SOME JX – would hold both Ds equally responsible
		OTHER JX – would hold D1 attempted murder and D2 completed murder

RELATED / UNRELATED

Atencio – Russian Roulette players had culpable mens rea.  Playing game is but-for cause.  Clearly foreseeable harm.  Victim shot himself wasn’t intervening cause bc mutual encouragement in jt criminal enterprise.  Ct said they all had control.  Policy.  More people involved, more D can say he had less control, harder to blame 1 person.

OMISSION - failure to act even if there’s a duty to act usually doesn’t break chain of causation.
		

COMPLEMENTARY HUMAN ACTORS	- Multiple people up to no good
Ex.  DRAG RACERS – Who had control?  Whom should we hold responsible?
	Some JX – Only D who most directly caused the result is responsible.
				Root – Drag racer had control.  Victim actually blamed for own death.
			Other JX – All Ds who jointly participated in the enterprise are responsible
				McFadden – Same facts/analysis but D prox cause bc child killed.  Policy.
				Joint criminal enterprise.
ATTEMPT

Attempt is SEPARATE crime punishing D for conduct BEFORE completed crime. (INCHOATE) Bc substantive crime not completed, P need not prove a result or causation.  Only MR & AR.

MAJORITY & CA PUNISHES AT HALF COMPLETED CRIME bc 
· Incentive not to complete crime 
· Don’t know if D would’ve completed crime
· Retribution should be based on harm, not intent

SUBSTANTIAL MINORITY – FED LAW (& MPC) PUNISHES SAME AS COMPLETED CRIME:
· Retribution still valid purpose - Punishing based on MR, so deserves punishment for completed crime.
· Deterrence still valid purpose – we don’t want D to try again
· Aren’t many D who are inspired to stop due to a lesser punishment.
· Can use sentencing to differentiate if we want to mitigate punishment for not completing.

MENS REA – 

MAJORITY – COMMON LAW - PURPOSEFUL  highest mens rea
D must act w/ purpose to cause harmful result.  Knowledge of likely result insufficient.
If bank robber just wanted to get arrested for jail’s food & shelter, no purpose to rob, so no attempt.

Kraft – D shooting at police to get them to shoot back and kill him.  Since no purpose to kill them, no attempted murder even though he knew he would likely kill an officer, or even if D knew it was virtually certain (acted w/gross recklessness) he’d kill one.

D would argue crime wasn’t real purpose.  Just “doing undercover work” or “joking.”

Argue facts that it must’ve been D’s purpose if D knew for certain result would happen.

If Smallwood was sure he’d infect w/HIV, then it had to be his purpose to kill, so attempt.  Policy to req. higher mens rea for attempted murder (purpose) than murder (malice – min. gross recklessness) bc harm hasn’t happened yet – victim still alive.

If something’s an element of complete crime, then it’s element for attempted crime.
If not material element of completed crime, then D doesn’t need to know it for attempt.
	Dunne – D didn’t need to know girl underage to be guilty of statutory rape, so attempt.

	3 TOOLS TO SHOW INTENT:
· Statements
· Acts
· Motive

ALMOST ALL states REJECT “attempted felony murder.”  Since no Mens Rea required for Felony Murder (bc death usually an accident), then attempt would end up equalling murder.  

MINORITY MPC § 5.01(1)(b)– NY only – PURPOSEFULLY or KNOWINGLY – more flexible than CL

MATERIAL ELEMENTS – MAJORITY and MPC §5.01   If mens rea is required for an element of the completed crime, then it is required for that element of attempt as well.  Feola.

Dunne, Miller cases– D didn’t need to know she was underage bc statutory rape is strict liability crime.

ACTUS REUS – taking substantial step toward completion of the crime.  Req bc don’t punish for thoughts alone.  MAJORITY: “DANGEROUS PROXIMITY TEST” or MPC TEST.

APPROACHES:

· FIRST STEP – don’t use bc constitutes preparation, not attempt.  Ex:  calling bank for hrs.

· Criticisms – 
· Not sure if D really meant to do it

· Inefficient use of law enforcement

· EXCEPT:  1st dose of poison enough for attempted murder if D’s purpose to kill.


· LAST STEP – (Eagleton) – Early Common Law – D not guilty of attempt unless he’d done everything he could do to commit the crime but external forces kept result from happening

· Ex:  gun jams or bullet misses.  Pickpocket picks one that turns out to be empty.

· Criticisms – 
· Delays law enforcement involvement long after intent to harm established

· Puts victims at undue risk

· Need to deter & punish often apparent before last act.

· DANGEROUS PROXIMITY TEST - D must go beyond first step but not as far as the last step.   P argues how much D has done.  D argues how much left to do.

Rizzo – MR – purpose to commit robbery. D armed to commit robbery but couldn’t find victim, so no dangerous proximity to success (no AR).  Mere preparation.

Duke – D solicited sex over internet w/underaged girl and flashed lights but “didn’t go far enough for attempted sexual battery.”  (Could’ve said came to warn her.) 

· UNEQUIVOCALITY TEST – RES IPSA LOQUITOR – D’s acts speak for themselves.

(McQuirter) – “There could be no other reason for a black man to follow a white woman down the street in AL in the 50’s except to rape her.”

· SUBSTANTIAL STEP STRONGLY CORROBORATIVE OF INTENT MPC §5.01 (2) – MAJORITY 
P argues how much D has done (even if legal), not what remains to be done.

SUBSTANTIAL STEP -= Dangerous Proximity Test
STRONGLY CORROBORATIVE OF INTENT = Unequivocality test

Jackson – P argues robbers had already cased the bank, tried before, brought tools, weapons, fake license plate (dangerous proximity / substantial step).  Acts can only mean they’re robbing bank (unequivocal / strongly corroborative of intent).  D argues had bailed before, so maybe not strongly corroborative.  Not in front of bank, not out of car, so not substantial step.  Ct used MPC and testimony from co-conspirator.

		PER SE acts fulfill AR w/ MPC:  lying in wait, having special materials to commit crime


DEFENSES TO ATTEMPT:

ABANDONMENT – First analyze if there was attempt.  Then analyze abandonment.

COMMON LAW HAD NO ABANDONMENT DEFENSE since attempt at common law required D to do the last step, which is too late to abandon.
Now bc MPC pushes AR earlier in the process, there’s abandonment defense.

MPC §5.01(4) – RENUNCIATION

1.	D must ABANDON

2.	Fully COMPLETE and VOLUNTARY
	NOT voluntary if:
· Fear of getting caught
· Waiting for better opportunity
	
3.	COMPLETE RENUNCIATION – D’s a “new person.”

Would-be rapists sometimes get abandonment defense (Ross) or not (McNeal).  

IMPOSSIBILITY – Prove attempt first, then argue impossibility.  Analyze starting w/ common law.  D had MR and LAST ACT AR but only reason not completed crime is:

	COMMON LAW:

		LEGAL IMPOSSIBILITY – Defense against attempt

		FACTUAL IMPOSSIBILITY – NO defense against attempt

		Jaffe – 1.	MR - Purpose to receive stolen property
2.	AR – D’s done everything he could to commit the crime ∆ last act of receiving property so ATTEMPT 
	
LEGAL– “NOTHING ILLEGAL re: buying nonstolen goods.” (D argues)

FACTUAL –  “THE ONLY REASON THE CRIME WASN’T COMPLETED 
		WAS FACT THAT the goods weren’t stolen.” (P argues)

	MPC § 5.01(1) - NO IMPOSSIBILITY DEFENSE
	If circumstances were s D believed them to be, then 
		EXCEPT:  MPC § 5.05 (2) – SAVINGS CLAUSE 
		If D’s act wasn’t too dangerous (per jury), we can dismiss or mitigate

If D wants to fish in an illegal pond, but it was LEGALLY IMPOSSIBLE because it’s not illegal to fish there.  If circumstances were as D believed them to be, D’d be guilty, but it’s not too dangerous (bc it’s not been made illegal), so probably dismiss or mitigate.

		Ex.  D puts pins in voodoo doll
		MR – Purpose to commit murder, AR – LAST ACT of stabbing doll.

		FACT IS THAT SHE’S not really going to hurt anyone by stabbing doll.

		IT’S NOT ILLEGAL to put pins in a doll.

If circumstances were as D believed them to be, D’s guilty, but it’s so far from harming anyone that D could get mitigation under MPC §5.05 (2).
ACCOMPLICE LIABILITY

ACCOMPLICE LIABILITY is NOT A SEPARATE CRIME but a theory by which D’s guilty.  We use sentencing to punish Ds at different levels for different culpabilities of same crime.

COMMON LAW DISTINCTIONS – “AIDING AND ABETTING”

1.	PRINCIPAL – 1ST DEGREE – NOW:  PERPETRATOR

2.	PRINCIPAL 2ND DEGREE – NOW: ACCOMPLICE, driver of getaway car or lookout

3.	ACCESSORY BEFORE THE FACT – NOW: ACCOMPLICE, mastermind @ home

4.	ACCESSORY AFTER THE FACT –NOW: SAME, person who provides a hideout 

D CAN be guilty of accomplice liability without Principal being found guilty.

D CAN be an accomplice to attempt.

D CAN be an accomplice to a crime that D couldn’t have committed firsthand.

RATIONALES FOR ACCOMPLICE LIABILITY:
1.	Crime’s more likely to succeed with more participants.
2.	It’s not fair to hold only the last people responsible and not the masterminds.
3.	Everyone helped the crime occur.
4.	We can deal with marginal differences at sentencing.

ANALYZE MENS REA FIRST BC THAT’S WHAT WE’RE PUNISHING.  D may not have pulled the trigger, but punishing his intent to help. Analyze each D’s culpability separately.

MR = 	1.	KNOWINGLY HELP – D has to know he’s helping further the crime.

Luparello (CA) – extended to all reasonably foreseeable crimes, like friends killing interrogee.  Problematic bc act of negligence now punished for murder.  Logically inconsistent. D couldn’t have purpose to further a risk that’s negligent bc definition of negligent is D should’ve realized the risk but didn’t.

If cofelon bookstore robber starts robbing patrons, too – expand liability.
If starts sexually assaulting a customer instead – not foreseeable, so no.
		
2.	PURPOSE FOR THE CRIME TO SUCCEED - Knowledge isn’t enough.

Gladstone – D must not only know his acts may assist but must also have specific purpose to further the crime.  L. Hand.  Pot dealer rec. not enough

GENERALLY, PURPOSE for MPC and COMMON LAW.

MERCHANTS USUALLY NOT RESPONSIBLE for buyers who commit crimes w/ purchases.  They might KNOW what’s going to happen, but not PURPOSE of sale.

	Ex.  Mattress salesman who sells to Heidi Fleiss isn’t guilty of prostituion.
	
EXCEPT:  for MAJOR CRIMES, PURPOSE may be INFERRED.
If buyer tells gun salesmen he wants to shoot people at school, then Prosecutor might drop MR down to KNOWING since if D knew that, it must have been his purpose to further the crime by selling the gun.
If D gave knife to leader of Aryan brotherhood in prison, it can be inferred D’s purpose was to aid stabbing.  Fountain

The greater D’s stake in the venture, the more likely D’s purpose may be inferred.

FOR NEGLIGENT CRIMES, D needs SAME MENS REA as the PRINCIPAL.
		Drag racers – if D had same MR as other driver, then accomplice liability.

CAN D BE AN ACCOMPLICE TO A STRICT LIABILITY CRIME w/o KNOWING WHAT PRINCIPAL NEEDED TO KNOW.  Law isn’t settled, so argue both ways.

AR = HELP – Need very little for AR.  Encouragement is enough.  Hicks 

PRESENCE ISN’T ENOUGH for accomplice liability unless by prior arrangement 

	WORDS ARE ENOUGH.  Ex.  If Hicks had said, “Atta boy.”

HELP NEED NOT CONTRIBUTE TO THE RESULT bc not an issue of causation. 

Coleman Hawkins would still have performed if D hadn’t attended, applauded, published.  If D booed, wouldn’t’ve had MR for performance to succeed.

Talley – Even if victim would’ve been killed anyway judge interfered ∆ aided.

PRINCIPAL NEED NOT BE AWARE OF ACCOMPLICE’S ACTS –  D cutting phone line to help a robbery he’s not a party to, and even if victim doesn’t try to call police.

OMMISSION – Failure to protect a victim when a duty is owed to intervene to let principal inflict harm.  Ex.  Sheriff letting assault happen without helping victim.

DEFENSES TO ACCOMPLICE LIABILITY

	ABANDONMENT 

COMMON LAW – NO ABANDONMENT DEFENSE

MODEL PENAL CODE  - ABANDONMENT DEFENSE IF:
D ends complicity before crime committed either:
	1.	depriving plan of its effectiveness OR
	2.	giving sufficient warning to police to prevent crime’s success
CONSPIRACY

Conspiracy is an AGREEMENT between 2 or more people to commit a crime. INCHOATE bc punishes behavior before its harmful results occur.  FEDERAL CRIME.

UNLIKE ATTEMPT: 
· Does not require substantial step toward completing crime.  Just agreement.
· Occurs much earlier in the planning stage than attempt (@ agreement) 
· Doesn’t merge with the substantive crime even if it’s completed.

UNIKE ACCOMPLICE LIABILITY, CONSPIRACY IS A SEPARATE CRIME.  D can be guilty of both conspiracy and the substantive crime that was the object of conspiracy.  Co-Conspirator can be guilty of co-conspirator liability even if D doesn’t know of crime, whereas accomplice liability requires D help

RATIONALE FOR CONSPIRACY:
· The more people helping, the more likely a crime will succeed.
· Once groups get started committing crimes, it’s hard to stop them.
· We’re more afraid of criminal organizations.  Today, it’s gangs.
· Can’t just round them up bc 1st Amendment right to free association.

WHY PROSECUTORS LOVE IT
· Easy to prove bc starts at moment of agreement
· D doesn’t need to complete the crime at all
· Statute of limitations starts from last act of last conspirator, so almost forever
· Whatever conspirators do, co-conspirators are guilty, too
· Doesn’t merge, stands alone as a crime
· Hearsay exception
· Squeeze the little guy to get the big guy
· There’s a venue wherever any conspirator committed a crime, so can forum-shop

ELEMENTS:

ACTUS REUS – AGREEMENT to commit a crime

AGREEMENT can be EXPRESSED OR IMPLIED.  Alvarez – even a nod and a smile can indicate agreement.  Can be proven by CONCERTED ACTION.

Conspirators NEED NOT KNOW ALL MEMBERS of conspiracy.  Don’t need to join at same time.

WHO CAN AGREE?  APPLY ON EXAM
	1.	GEBARDI RULE – Protected party can’t be co-conspirator.  child labor, statutory rape
	2.	WHARTON RULE – If crime requires 2 people, not a conspiracy (dueling, gambling)
	3.	GARCIA RULE -
BILATERAL – no conspiracy if 1 is an agent (req. at least 2 guilty minds)
		      	      v  MPC § 5.04(1)(b)
			UNILATERAL – conspiracy even if 1 is undercover agent (1 guilty mind ok)

OVERT ACT – ANY ACT  (legal or illegal) BY ANY CONSPIRATOR (doesn’t have to be the one on trial) 
to set the conspiracy in motion.  Looking up bank to rob in phone book.  Not required under common law bc even a conversation about committing a crime was enough for conspiracy under CL.

MENS REA – 	1.	KNOWINGLY AGREE 
		2.	PURPOSE FOR THE CRIME TO SUCCEED

	Knowledge alone is insufficient.  D must have w/purpose of crime to succeed.  MPC reqs PURPOSE.

How to show PURPOSE:

	1.	DIRECT EVIDENCE – Roy – Pimp = direct evidence of purpose to succeed bc pimping girls

	2.	CIRCUMSTANTIAL EVIDENCE.  Purpose inferred when D has a STAKE in the venture. 
· Grossly inflated prices. 
· Lauria didn’t charge hookers inflated prices so no purpose shown.
· D’s goods or services serve no legitimate use.  
· Directory of prostitutes.
· Volume of illegitimate business is grossly disproportionate to legitimate business. 
· 300 times legitimate quantity of narcotics 
		
If crime is SERIOUS, and D’s MR is KNOWING, can still INFER PURPOSE bc if D knows a serious crime’s being committed and is involved, it must have been D’s purpose to further that crime.  

Ex.  Ted Kaczinsky’s mom sends him a check every week.  If she finds his manifesto and still sends him a check, then she’s a co-conspirator bc it must’ve been her purpose to fund his criminal activity.  Her mens rea increases from KNOWING to PURPOSE.

JEWELL DOCTRINE – If D has HIGH SUSPICION and DELIBERATE, then D’s mens rea goes up from RECKLESS (conscious disregard) up to KNOWING.

MENS REA FOR ATTENDANT CIRCUMSTANCES – If knowledge of an attendant circumstance is not required for substantive crime, then it’s not required for conspiracy to commit that crime.  Feola.

CONSPIRACY AS A FORM OF ACCOMPLICE LIABILITY

PINKERTON (CO-CONSPIRATOR LIABILITY) – OBJECTIVE STD - Once D joins a conspiracy, D’s responsible for co-conspirator’s substantive crimes in furtherance of conspiracy.

1.	Proof of accomplice liability not required – D’s automatically responsible regardless if D knew or participated in those crimes.

2.	Co-conspirator liability not retroactive – D isn’t responsible for the substantive crimes that occurred before D joined conspiracy, but can be used against D as evidence of conspiracy.

3.	Rationale – Encourages plea bargaining.  Gets at the big guys.

MPC & NY REJECT PINKERTON LIABILITY
· Would rather PUNISH MENS REA FOR EACH ACT
· Use ACCOMPLICE LIABILITY for co-conspirator liability

DON’T FORGET TO USE ALTERNATIVE THEORIES OF LIABILITY LIKE FELONY MURDER AND ACCOMPLICE LIABILITY AND MAKE ARGUMENTS FOR THEM AS WELL.  EVEN IF YOU CAN’T PROVE ONE, YOU MIGHT PROVE ANOTHER.

CONSPIRACY BEGINS AT AGREEMENT, even if it’s nonverbal.  
CONSPIRACY ENDS when EVERYBODY’S ARRESTED.  D can be sitting in jail, but if co-conspirators are still committing crimes in furtherance of conspiracy, D’s responsible under Pinkerton.

DEFENSES TO CONSPIRACY

	UNDER COMMON LAW, there’s NO WITHDRAWAL FROM CONSPIRACY. 

MODERN LAW – Once withdrawn, it stops your Pinkerton liability, but D’s still responsible for the conspiracy itself and for the acts committed by conspiracy until D’s withdrawal.  

TO ABANDON, D must make AFFIRMATIVE DECLARATION to CO-CONSPIRATORS.

MPC § 5.03(7)(c) – WITHDRAWAL – D’s Pinkerton liability stops when a conspirator either:
1)	tells her co-conspirators she’s withdrawing or
2)	notifies police she’s ending her association w/conspiracy, 

MPC § 5.03(6) RENUNCIATION – to be cleared of CONSPIRACY, too, D MUST THWART THE CRIME from happening completely.  If crime happens anyway, D still guilty of conspiracy but not crime


First, IS THERE A CONSPIRACY?
Next, WAS THERE A CRIME IN FURTHERANCE OF CONSPIRACY?  Pinkerton
Then, WHAT CRIMES WERE WITHIN THE SCOPE OF THAT CONSPIRACY?
Is there a WHEEL or a CHAIN that can be proven?
	Do Ds have a COMMON INTEREST?
	Do Ds have a STAKE IN EACH OTHERS’ VENTURES?


WHEEL CONSPIRACY – Each D on the rim must know that operation only works w/ other Ds via COMMON INTEREST and via D in the middle.

KOTTEAKOS  Ds all had fake loans from one fraudulent loan broker, but each D was involved only in the smaller conspiracy w/broker, not large conspiracy.  Spokes but no RIM, no COMMON INTEREST.

Anderson – similar facts, but state knew now it had to argue a COMMON INTEREST, which was that each D had an interest in keeping abortion doctor in business.  

Ex. fraudulent loan conspiracy prosecuted by Prof. Levenson - each D used proceeds to fund others’ loans.  Financial link = COMMON INTEREST so Prof. L could prosecute as one big wheel conspiracy.  








CHAIN CONSPIRACY – Bruno – Each D is a necessary link in the conspiracy.  Street drug dealer knows he wouldn’t have anything to sell without manufacturer, smugglers, and distributors.  Manufacturers know they wouldn’t have a market without someone to sell it.

	Borelli – Mfr wouldn’t have market without a lot of distributors. All need each other to stay in business

Morris – Even competitors can have a common interest.








COMBINATION CONSPIRACY – has elements of wheel and chain conspiracies.  Even if Ds are competitors, they’re dependent on each other to keep everyone in business.


	

DEFENSES
AFFIRMATIVE DEFENSES MUST BE PROVEN BY D

JUSTIFICATION D made the RIGHT DECISION, so we don’t want to punish as a crime.
RATIONALE:
· In a choice btw life of aggressor and non-aggressor, value the latter more.
· Some situations in which the law can’t protect you, like the Night Stalker standing over your bed.  No jury would blame you if you shot him.

	A)	SELF-DEFENSE (SUBSET OF NECESSITY, SO DON’T ANALYZE TWICE)
	B)	DEFENSE OF OTHERS
	C)	NECESSITY (CHOICE OF EVILS)
	D)	DEFENSE OF PROPERTY 
	E)	LAW ENFORCEMENT



EXCUSES – the act was WRONG, but BC NO FREE WILL, LESS CULPABILITY is assigned
	RATIONALE:
· D has no real choice if under duress, so some purposes of punishment wouldn’t make sense.
· But defense must have limits to avoid opening the floodgates.

	A)	DURESS
B)	INSANITY
	C)	INTOXICATION
	D)	DIMINISHED CAPACITY

JUSTIFICATION

SELF-DEFENSE – COMMON LAW ELEMENTS
1.	THREAT OF DEATH OR SEVERE BODILY HARM Goetz      MPC:  “or threat of serious felonies, like
		A)	HONEST FEAR 				      kidnapping, rape, & murder.”
		B)	REASONABLE FEAR
			i)  	Reasonable person in the D’s situation (semi-objective)
					a)	Physical attributes of D and attacker (SIZE, RACE?)
					b)	D’s prior experiences
					c)	Physical movements and comments of attacker
ii)  	Battered spouse syndrome – MAJORITY? Kelly – Cts admit evidence to help jury decide whether a REASONABLE PERSON in BATTERED SPOUSE’S situation would’ve thought D was in imminent danger of death or serious injury.  Expert witness may not draw conclusion of reasonableness.
	Caplan’s counterarg – no defense but leniency at sentencing

MPC (SUBJECTIVE)___________SEMI-OBJECTIVE_________________OBJECTIVE
Reasonable to D  (D BELIEVED) 	RP in D’s SITUATION		       D must be right 

No jx uses MPC exactly.  Even NY inserts “reasonable” into its self-defense statute.
There’s a difference btw reasonable fear and a reasonable reaction.  If D had honest fear but it turns out to be wrong, D might get a partial defense (ex. mitigation to VM).

2.	IMMINENT – bc if not imminent, D should find another way out of situation v “Inevitable”
(A)	OBJECTIVE STD (COMMON LAW) – HERE AND NOW (PROSECUTOR)
		(B)	MAJORITY – Modern CL - Reasonable person in D’s situation
		(C)	SUBJECTIVE STD (MPC) – IMMINENT from what “actor believes  (Defense)
		Would reasonable person in battered wife’s position believe that threat was imminent?
Norman – D had honest & reasonable fear, but not imminent so partial def
Jahnke – 16-year old battered son preemptively shot father.  Partial:  VM.
Shroeder – D stabbed cellmate who threatened rape.  No defense.

Majority doesn’t allow preemptive attack.  Argue how threat’s imminent, D had no choice.  D doesn’t have to be right.  Just honest  & reasonable.
		
3.	PROPORTIONAL FORCE  - ARGUE BOTH WAYS:  WAS KARATE CHOP LETHAL?
		(A)	D can use lethal force only if faced with lethal force / severe bodily harm
	(B)	Some jx allow lethal force against threats of serious felonies like 
		kidnapping, rape, robbery
(C)	Force can only be used against attacker.  If D acts negligently or recklessly and injures third parties, no defense as to those parties.

4.	DUTY TO RETREAT – bc can save a life by retreating
		(A)	COMMON LAW – No duty to retreat before using deadly force
(B)	Many jx - before using deadly force, D has duty to retreat ONLY IF 
i)  D knows he CAN REACH COMPLETE SAFETY and
ii)  D planning to use DEADLY FORCE.  If D’s using non-deadly 
	force, NO DUTY TO RETREAT.  Can stand ground.  Abbott
iv) Duty arises only at moment force is used, even if warned.

(C)	EXCEPTIONS –
i)	CASTLE RULE- No duty to retreat in D’s home
				ii)	When attacker is another lawful occupant of home
iii)	TRUE MAN “MAKE MY DAY” jx – no duty to retreat
		
5.	CAN’T BE THE INITIAL AGGRESSOR – Whoever escalates to violence is aggressor.

Peterson – D provoked deadly force by threatening to shoot as victim retreated.  

Instigator v aggressor- Crip walking into Blood territory may be 
instigator, but party threatening deadly force w/o facing fear is aggressor.


SELF –DEFENSE IS NOT AVAILABLE FOR NEGLIGENT OR RECKLESS CRIMES.

IF FEAR WAS HONEST BUT UNREASONABLE, CAN BE GIVEN PARTIAL DEFENSE “IMPERFECT SD.”

DEFENSE OF OTHERS

REASONABLE PERSON –  MPC - D MUST REASONABLY BELIEVE 3rd person would’ve had self-defense.  Doesn’t have to be right.  Encourages Good Samaritans.

STAND IN SHOES – D MUST BE RIGHT.  D stands in the shoes of the 3rd party.  If 3rd party would’ve had self-defense, then D gets defense.

ANALYZE FIRST WHETHER THE PERSON BEING PROTECTED WOULD’VE HAD SELF –DEFENSE, THEN SAY WHETHER D WOULD HAVE DEFENSE OF OTHERS DEFENSE IN EACH JX.

DEFENSE OF PROPERTY

D NOT ALLOWED TO USE LETHAL FORCE TO PROTECT PROPERTY bc even a felon’s life is more important than property.  

Ceballos – D can’t use spring gun to protect property when he wasn’t home.  Even killer dog needs to be tied up when D isn’t home bc like spring gun – has no discretion to control.
LAW ENFORCEMENT

Law enforcement & pvt citizens justified to use non-deadly force to apprehend criminal suspects.  Tennessee v Garner – TN statute deemed unconstitutional for authorizing deadly force w/o threat of harm by fleeing suspect even w/ probable cause to arrest.


NECESSITY = CHOICE OF LESSER EVIL - D must choose between committing a crime and something worse.  If numnuts were there, they’d say D made right choice.  ECONOMIC NECESSITY INSUFFICIENT.

UNLIKE SELF- DEFENSE – Necessity doesn’t require a culpable attacker.  It could be just circumstances that made a choice necessary.

ELEMENTS:
1.	CHOICE OF EVILS – D must break law or something worse will happen	
		Unger – D had to choose btw rape or escape.
			Capt of ship docks illegal in storm that would otherwise kill passengers.
		
Dudley / Holmes – COMMON LAW NO defense for intentional homicide. Sacrificing some to save more.  You can’t choose whose life is more important, so no necessity defense under COMMON LAW.  It’s not 3 lives v 1 life but 1 v 1, 1 v 1, and 1 v 1.

BUT MPC §3.02 (1)(a) DEFENSE FOR HOMICIDE OK - Choosing to sacrifice fewer lives to save more lives IS OK.  Dike break – D can save 100 lives by killing 5. 

2.	NO APPARENT LEGAL ALTERNATIVE – Schoon activists could just change the law 
		In prison escape cases, requirement to surrender once reaching safety
		
3.	CHOOSE THE LESSER HARM – OBJECTIVE STD Jury decides if D chose lesser harm.  D runs red light to drive someone to hospital.  NOT breaking and entering to save jacket 
· LIVES > PROPERTY
· CL: NOT HOMICIDES
· MPC:  MORE LIVES > FEWER LIVES

		BUT MPC §3.02 - SUBJECTIVE STD – Did D believe it was right choice?

4.	IMMINENT THREAT – ARGUE BOTH CL AND RELAXED STDS
		COMMON LAW – Here and Now
		
BUT MPC §3.02– not a requirement but goes toward proving real necessity

5.	NOT SELF-CREATED NECESSITY

BUT MPC §3.02 – D may still get necessity defense even if still responsible for reckless or negligent crimes  
	
6.	NO CONTRARY LEGISLATION – If society’s already made the decision which is the right choice, then D doesn’t get to decide otherwise. Ex: Fed law against pot even if D has a necessity for it due to painful medical condition.  Needle exchange program.


	PRISON ESCAPE– Added element of SURRENDER UPON REACHING PLACE OF SAFETY. Bailey
		

	TORTURE – no free pass to torture in advance Israeli Supreme Court.  Bush, however, had Bybee.


EXCUSE DEFENSES
WE DON’T KNOW IF D MADE THE RIGHT CHOICE, BUT WE MIGHT NOT HOLD D CULPABLE ANYWAY.
UNLIKE JUSTIFICATION, we don’t know what the lesser evil is, but we might not want to punish D bc purposes of punishment don’t fit.
· RETRIBUTION doesn’t work if D isn’t the blameworthy one.
· DETERRENCE doesn’t work bc most of us aren’t like a person who’s insane or under duress
· REHABILITATION & INCAPACITATION don’t work bc D needs protection, not punishment.

DURESS  - D is compelled by another person’s threat of force to commit a crime.

COMMON LAW:	V	 MPC §2.09
1.	THREAT OF IMMINENT HARM (HERE AND NOW) 
	Toscano – threat of harm not imminent but adopted new CL rule in response

MPC NO IMMINENT REQ. but imminence goes to prove whether a reasonable person would yield

2.	TO THE DEFENDANT 	
Toscano – threat of harm to wife not admissible but adopted new CL rule in response

MPC – TO D OR CLOSE FRIEND OR RELATIVE
	
3.	OF DEATH OR SERIOUS BODILY HARM (NOT EMBARRASSMENT OR LOSS OF JOB)

		MPC – “UNLAWFUL FORCE” - SLIDING SCALE
		The more serious the crime by D, the bigger threat D must have faced for defense.
		In Toscano, D would say he didn’t use a lot of force bc wasn’t faced with great harm.

	4.	SUCH A FEAR THAT A REASONABLE PERSON WOULD YIELD (OBJECTIVE)

			MPC – PERSON OF REASONABLE FIRMNESS IN D’S SITUATION  (OBJ/SUBJ)
			(including D’s size, strength, age, health)
			Usually works in D’s favor except in Fleming, when other POWs didn’t yield to enemy
		
	5.	DIDN’T BRING UPON HIMSELF

			MPC SAME AS COMMON LAW

	6.	NO DEFENSE TO MURDER

MPC ALLOWS DEFENSE IN MURDER CASES.  MAY GIVE IMPERFECT DEFENSE (BUT NOT IN CA)  EX.  Parul must shoot Mike or Prof. will shoot her baby.

INSANITY –	 A FULL DEFENSE, but if it succeeds, D gets committed.
Excuse bc insane person didn’t make right choice but we won’t hold them culpable bc:
		1.	PURPOSES OF PUNISHMENT are based on D having freely made the choice
			RETRIBUTION – If no free will, then retribution doesn’t work.
			DETERRENCE – No specific deterrence bc D’s insane.  
No general deterrence bc we’re not like D
			REHABILITATION – D doesn’t get off, he gets committed.  Prison is for punishing.
			INCAPACITATION – D can be committed to a mental hospital instead of prison.

Insanity = Legal term.  D’s mental state at the time of the crime.  
		Competency = Legal term.  D’s mental state at the time of trial.  
		Mentally Ill = medical (not legal) term.  Doctors determine illness.  Doesn’t mean a defense.
		
TIME OF CRIME									TIME OF TRIAL	
INSANITY										COMPETENCY


STANDARD FOR COMPETENCY TO STAND TRIAL – DUSKY STANDARD  - D must be able to:
1.	Consult with her atty
2.	Understand the proceeding


M’NAUGHTEN CASE – House of Lords’s response to Queen Victoria’s order to revamp the insanity defense.  

COMMON LAW							MPC

1.	D IS PRESUMED SANE			1.	D IS PRESUMED SANE

2.	AT TIME OF OFFENSE D HAD MENTAL	2.	AT TIME OF OFFENSE D HAD MENTAL
	DISEASE OR DEFECT					DISEASE OR DEFECT

3.	D DID NOT KNOW (M’NAUGHTEN):		3.	D DIDN’T HAVE SUBSTANTIAL CAPACITY
		(COGNITIVE TEST)				      (just a matter of degree of “know”)

	A)  NATURE AND QUALITY OF ACT, OR		A)  APPRECIATE CRIMINALITY OF ACT
	     (think splitting lemon but it’s a head)				(Common law A&B = MPC (A))
	
	B)  HIS ACTS WERE WRONG	
    Andrea Yates called police & said sorry				OR
		
	COMMON LAW ADDITIONS
4.	DEIFIC DECREE RULE	 - not Satan or aliens		(Subsumed by (A) above bc D won’t 
	Even if D knows it’s wrong, God wins.  Cameron		appreciate criminality of act if God said
	But different from religious beliefs.  Crenshaw		the act is ok.)

5.	 IRRESISTIBLE IMPULSE TEST			B)  CONTROL HIS BEHAVIOR 
		(VOLITIONAL TEST)				     


Blake – D was insane at times and not at others.  Ct said M’Naughten test too narrow for this D.  Adopted MPC since more was known about mental illness than when M’Naughten was devised.  

Lyons – removed volitional prong (irresistible impulse test) bc too easy for D to say he couldn’t stop himself

Crenshaw – no matter if instruction = “legal wrong” instead of moral wrong bc laws based on society’s morals.  

Joy Baker would lose under M’Naughten standard but would win under MPC standard.  
She knew nature & quality of act )(She said she shot her aunt)
She knew it was wrong (She cried)
She had no deific decree (She heard no voices)
She had no irresistible impulse (She could control herself w/ her kids)

FEDERAL LAW AND CA WENT BACK TO M’NAUGHTEN STANDARD.

Guido – It’s not the doctors who get to decide what qualifies as a disease or defect.

PSYCHOSIS					MENTAL DEFECT		MPC §4.01(2) SOCIOPATH
COMPLETE DEPARTURE FROM REALITY	SOMEWHERE HERE			ANTI-SOCIAL
FACTORS IN DECIDING WHETHER A SYNDROME’S A DISEASE OR DEFECT (A LEGAL CONCEPT)

1.	MEDICAL EVIDENCE HISTORY – PTSD has ample medical proof
2.	CLEAR SYMPTOMS SO D CAN’T FAKE IT – Compulsive gambling
3.	VOLUME OF DS CLAIMING DISEASE OR DEFECT - PMS
4.	BROUGHT UPON SELF  - Drug addiction
5.	STIGMATIZING 
6.	DIAGNOSIS
7.	SINCERITY

DIMINISHED CAPACITY – A PARTIAL DEFENSE.

INSANE PEOPLE FORM A MENS REA, BUT IT COMES FROM A DISEASED PLACE.  FOR DIMINISHED CAPACITY, BECAUSE OF THE MENTAL DEFECT, D CAN’T FORM THE MENS REA REQUIRED.

CONCERN IS THAT IT ALLOWS DIMINISHED RESPONSIBILITY.  

HARVEY MILK AND GEORGE MOSCONI GUNNED DOWN, BUT D USED THE TWINKIE DEFENSE.  MURDER ONE DROPPED TO MANSLAUGHTER BECAUSE D COULDN’T PREMEDITATE FOR MURDER ONE.  LED TO ABOLISHMENT OF DIMINISHED CAPACITY AS A DEFENSE IN CA.

ONLY AVAILABLE IN CERTAIN SITUATIONS:

1.	MURDER ONE

BC IF YOU CAN’T FORM THE INTENT FOR MURDER ONE (PREMEDITATION), THEN CHARGE MUST DROP FROM SPECIFIC INTENT CRIME TO GENERAL INTENT CRIME.  D’S STILL GUILTY BUT FOR A LESSER CHARGE.
	
2.	INTOXICATION

D WANTS TO BRING IN AN EXPERT TO PRESENT THE EVIDENCE, BUT IF HE DOESN’T EVEN GET TO CLAIM THE DEFENSE, HE DOESN’T GET TO SO THAT.

THREE APPROACHES:  KNOW THESE

1.  BRAWNER (MAJORITY)
SPECIFIC INTENT CRIME (PURPOSEFULLY OR KNOWINGLY MENS REA)
REDUCED TO
GENERAL INTENT CRIME (RECKLESSLY)
	ONLY IF THERE’S A LESSER-INTENT CRIME AVAILABLE
If there’s a lesser included crime and the one charged requires purpose of a specific intent, then diminished capacity is available if proven.

CLARK 
2.  DIMINISHED CAPACITY IS NO DEFENSE

3.  MPC § 4.02 (1)
CAN BE USED AS A DEFENSE FOR ANY CRIME TO NEGATE MENS REA, EVEN IF THERE’S NO LESSER-INTENT CRIME AVAILABLE.  GENERAL INTENT CRIME KNOCKED DOWN TO NO CRIME.


INTOXICATION

	INVOLUNTARY INTOXICATION
	1.	SOMEONE SPIKES DRINK
	2.	FORCED TO TAKE IT
	3.	PATHOLOGICAL EFFECT § 2.08(4)(c) – take an aspirin but it has a weird effect on you
		can’t argue for the defense if you didn’t know what it was to being with and took it anyway.


	VOLUNTARY INTOXICATION
	1.	NO DEFENSE TO GENERAL INTENT CRIMES – no sophisticated level of intent required

	2.	PARTIAL DEFENSE TO SPECIFIC INTENT CRIMES – requiring cool, calculated planning

	MPC 
FOR POLICY REASONS, MPC WORKS EXACTLY LIKE THE COMMON LAW.  AT MOST, DROPS SPECIFIC INTENT TO GENERAL INTENT CRIME.  THE ONLY TIME WHEN THE MPC SAYS FUCK MENS REA.  DOES NOT ALLOW DROP FROM GENERAL INTENT CRIME TO NO CRIME.


IF A CRIME REQUIRES THAT A D HAVE THE “INTENT TO” CAUSE A RESULT OR CAUSE A FURTHER CRIME, THE DEFENSE OF VOLUNTARY INTOXICATION IS AVAILABLE.  EX.  D CHARGED WITH BURGLARY WITH INTENT TO STEAL, VOLUNTARY INTOXICATION MAY NEGATE THE MENS REA FOR THE INTENT TO STEAL, BUT D MIGHT STILL BE GUILTY OF BREAKING AND ENTERING, A GENERAL INTENT CRIME.


MENTAL DEFENSES

	COMPETENCY (ABILITY TO STAND TRIAL) – DUSKY STANDARD
	UNDERSTAND PROCEEDINGS
	ABLE TO PARTICIPATE

INSANITY
	FULL DEFENSE

DIMINISHED CAPACITY
	PARTIAL DEFENSE IN JX WHERE ALLOWED 
		

If analyzing for mental defenses, analyze both insanity and diminished capacity.  If no mental disease or defect or if D knew acts were wrong, go to diminished capacity.  



RAPE IS: sexual intercourse without consent (still requires:) by force, intimidation, fear (not deceit)

DEATH PENALTY

FOR								AGAINST
1.	RETRIBUTION					1.	LIFE WO PAROLE IS WORSE
2.	INCAPACITATED				2.	CLOSURE FOR VICTIMS’ FAMILIES
3.	DETERRENCE	(ARGUABLE)			3.	COST
4.	REDUCE NEED FOR VIGILANTEISM		4.	ERRORS
							5.	WRONG TO KILL
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