Restatement or Article 2 of the UCC
Restatement  
Apply in non sale of goods cases; e.g. employment cases & land cases
Article 2 of the UCC 
 	Apply in sale of goods cases, and by analogy in non sale of goods cases
Sale (UCC §§2-106 & 2-401)
· Passing of title of identified goods from the seller to the buyer
Goods (UCC §2-105)
· All things, specifically manufactured goods, which are moveable at the time of identification 
· NOT money, securities, things in action
· MAY INCLUDE unborn young animals, growing crops, identified things attached to reality
· MUST BE both existing AND identified before any interest in them can pass
Merchant (UCC §2-104)
· A person who deals in goods of the kind involved in the transaction 
· OR otherwise by his occupation holds himself out as having knowledge or skill peculiar to the practices of the goods involved in the transaction
· OR to whom such knowledge or skill may be attributed by his employment of an agent, broker, or other intermediary who by his occupation holds himself out as having such knowledge or skill
· There is some authority for the proposition that farmers are not merchants
Supplementary General Principles of Law Applicable (UCC rev. §1-103)
a) [The Uniform Commercial Code] must be liberally construed and applied to promote its underlying purposes and policies, which are:
1. to simplify, clarify, and modernize the law governing commercial transactions;
2. to permit the continued expansion of commercial practices through custom, usage, and agreement of the parties; and
3. to make uniform the law among the various jurisdictions.
b) Unless displaced by the particular provisions of [the Uniform Commercial Code], the principles of law and equity, including the law merchant and the law relative to capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy, and other validating or invalidating cause supplement its provisions.
The Second Restatement of Contracts (R.2d) governs non sale of goods cases, and Article 2 of the Uniform Commercial Code (UCC) governs sale of goods cases and may be applied by analogy in non sale of goods cases.  Under the UCC, a sale consists in passing title of identified goods from the seller to the buyer; a good is a defined as all things, specifically manufactured goods, which are moveable at the time of identification.  From a policy perspective, the UCC is designed to simplify, clarify, and modernize the law governing commercial transactions; to permit continued expansion of commercial practices and to make uniform the law among the various jurisdictions. The UCC holds merchants to a different standard under the code; merchants are defined as persons that deal in the kinds of goods involved in the transaction, or who by their profession have knowledge or skill peculiar to the practices of the goods involved in the transaction, or to whom such knowledge may be attributed by their employment of an agent or other similar person.  Additionally, the UCC may be supplemented by common law principles of law and equity unless those are specifically displaced by the code.
Contract Formation
Formation in General
Formation in General. (UCC §2-204)
1. A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties which recognizes the existence of such a contract.
2. An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined. (See Rolling Contracts)
3. Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. (See Inchoate Agreements & Terms)
Under the UCC, a contract may be formed in any manner that is sufficient to show agreement; this includes conduct by the parties which indicates the existence of a contract.  If the moment of contract formation is indeterminate, a contract may exist as long as there is sufficient agreement.  In fact, a contract may exist even if some of the terms are left open as long as the parties intend to form a contract and there is a reasonably certain basis for giving an appropriate remedy.
Offer & Acceptance in Formation of Contract. (UCC §2-206)
1. Unless otherwise unambiguously indicated by the language or circumstances
a) An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances;
b) An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.
2. Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance.
· Acceptance and breach, or notify that it is an accommodation
Under the UCC, unless the terms of the offer explicitly state otherwise, an offer is seen as inviting acceptance in any manner and by any reasonable medium under the circumstances, and an offer for prompt delivery is construed as inviting a return promise or performance by delivering conforming or non-conforming goods; however, if the seller sends non-conforming goods and notifies the buyer that they are sent only as an accommodation, this does not constitute acceptance.  Additionally, if the offer may reasonably be accepted by performance, and the offeror is not notified of acceptance within a reasonable amount of time, the offeror may treat the offer as having lapsed before acceptance.
Bilateral and Unilateral Contracts
Bilateral Contracts
· The offeror makes a promise contained in the offer, and the offeree makes a promise in return as acceptance
· Once performance begins, the  offeree is bound to complete the performance
Unilateral Contracts
· Only one party makes a promise: the offeror makes the promise contained in the offer, and the offeree renders some performance as acceptance.
· The beginning of the performance makes the offer irrevocable (See Option Contract)
· Preparations are not performance
· Offeree is not obligated to complete performance, but the offeree cannot enforce the contract until performance is complete (See Mutuality)
Generally
· The offeror invites acceptance in any reasonable manner: a promise or performance will suffice
· This distinction has its shortcomings and is not critical to an analysis of a contract.
A distinction can be made between a bilateral and a unilateral contract; this division arises because an offer generally invites acceptance in any reasonable manner, which may be by performance or by a promise.  A bilateral contract is one in which the offeror makes a promise that is contained in the offer and the offeree makes a return promise in accepting the offer.  Once the offeree begins to perform, he is bound to complete that performance because of the duty imposed by his return promise; otherwise, there is a breach of contract.  Alternatively, a unilateral contract contains only one promise: the offeror makes a promise in the form of an offer, and the offeree renders some performance as an acceptance.  In this case, the offeree has no duty to complete the performance, but the offeree cannot enforce the contract until performance is complete.  Additionally, the offeror may not revoke the offer once performance has begun, but preparations do not constitute performance.
Offer
“The offeror is the master of the offer.”
Offer Defined (R.2d §24)
· An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
Negotiations
“An invitation to bargain”
Preliminary Negotiations (R.2d §26)
· A manifestation of willingness to enter into a bargain is not an offer if the person to whom it is addresses knows or has reason to know that the person making it does not intend to conclude a bargain until he has made a further manifestation of assent.
· Advertising:
· Advertisements are not ordinarily intended or understood as offers to sell
· Price Quotes:
· Price quotes are commonly understood as inviting an offer rather than making one
· Determination:
· In determining if an advertisement should be considered an offer the relevant factors include how definite it is with respect to price, quantity offered, other terms, how many people may accept, time for acceptance, and seriousness.
· Rewards:
· May be enforceable offers because the behavior is sought (See Consideration)
· Involve public declarations of efficacy or trustworthiness
· “prove me wrong” cases
An offer is a manifestation of willingness to enter into a bargain made in such a manner that the offeree reasonably understands that acceptance is invited and will create a contract.  This situation does create some degree of uncertainty because it depends upon whether or not the offeree knows or reasonably should know that he is empowered to accept.  Thus, communications like advertisements and price quotes, which are not ordinarily offers, may be construed as offers if they are sufficiently definite with respect to price, quantity, the number of people who are empowered to accept, and other terms.  Conversely, rewards are usually considered to be offers because the offeree’s behavior is sought, and acceptance occurs by performance.
Revocation of the Offer
“An offer can be revoked at any time before acceptance.”
Lapse of Time (R.2d §41)
· An offeree’s power of acceptance is terminated at the time specified in the offer, or, if no time is specified, at the end of a reasonable time.
Revocation of the Offer (R.2d §42)
· An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract.
Indirect Communication of Revocation (R.2d §43)
· An offeree’s power of acceptance is terminated when the offeror takes definite action inconsistent with an intention to enter into the proposed contract and the offeree acquires reliable information to that effect.
Revocation is effective upon receipt (See Mailbox Rule)
An offer can be revoked at any time before acceptance; this revocation, even if it is communicated indirectly, becomes effective once it is received by the offeree; moreover, at the end of a reasonable amount of time the offeree’s power of acceptance is terminated.
Option Contracts & Firm Offers
Generally
These are Irrevocable Offers (See Mutuality)
· Policy Con – a concern that the offeror is bound and the offeree is not; speculation
· Policy Pro – offeror is able to induce reliance on the part of the offeree; allows the offeree time to consider the offer; protect the offeree against revocation
Option Contract
Option Contract (R.2d §87)
1. An offer is binding as an option contract if it
a. Is in a signed writing by the offeror, recites a purported consideration for the making of the offer, and proposes an exchange on fair terms within a reasonable time; or
b. Is made irrevocable by statute. (See Firm Offers / UCC)
2. An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. (See Promissory Estoppel)
· See Mailbox Rule
Firm Offers
Firm Offers (UCC §2-205)
· An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.
· Promissory Estoppel:
· See Supplementary General Principles of Law Applicable. (UCC §1-103) 
· Application may or may not be appropriate
· Offeror has to be a merchant, offeree does not
An option is an irrevocable offer.  Under the restatement, an option contract must be in a signed writing, recite a purported consideration, and propose an exchange on fair terms in a reasonable amount of time; additionally, an offer may be made irrevocable by statue, or in cases of promissory estoppel.  Similarly, the UCC allows merchants to make firm offers; these must be contained in a signed writing which gives assurance that it will not be revoked, these need no consideration and will be held open during the time stated or if no time is stated for a reasonable time not to exceed three months; additionally, if the offeree supplies this form it must be separately signed by the offeror.
Acceptance
Generally
Acceptance (R.2d §50)
1. Acceptance of an offer is a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.
2. Acceptance by performance requires that at least part of what the offer requests be performed or tendered and include acceptance by a performance which operates as a return promise.
3. Acceptance by a promise requires that the offeree complete every act essential to the making of the promise.
· Comment:
· By accepting, the offeree can bind the offeror to the contract
· “Meeting of the minds” is not necessary
· Acceptance can be by promise or performance, unless unambiguously specified by the offeror
· Acceptance by performance – the beginning of performance may furnish consideration for an option contract; the beginning of performance operates as a promise to render complete performance. (See Unilateral Contracts)
An offeree can accept an offer by making a manifestation of assent to the offer in a manner invited or required by the offer; acceptance by performance is effective when performance begins; acceptance by a return promise creates a duty on the part of the offeree to complete the performance.
Mailbox Rule
Mailbox rule (R.2d §63)
· Unless the offer provides otherwise,
a) An acceptance made in a manner and by a medium invited by an offer is operative and completes the manifestation of mutual assent as soon as put out of the offeree’s possession, without regard to whether it ever reaches the offeror; but
b) An acceptance under an option contract is not operative until received by the offeror.
· Comment:
· The offer must expressly or impliedly allow for acceptance by mail
· On the contrary, a rejection or a revocation are effective upon receipt
· Option contracts – acceptance must be received
According to the mailbox rule, acceptance is effective as soon as it is dispatched in a manner and medium invited by the offer, unless the offer provides otherwise.  However, in the case of an option contract, the acceptance is effective upon receipt.
Acceptance by Telephone or Teletype (R.2d §64)
· Acceptance given by the telephone or other medium of substantially instantaneous two-way communication is governed by the principles applicable to acceptances where the parties are in the presence of each other.
· Comment:
· A “meeting of the minds” or understanding is expected to be reached in a substantially instantaneous two-way communication
In the case of substantially instantaneous two-way communication, acceptance must touch the mind so to speak because parties have the ability to make themselves understood.
Silence
Acceptance by Silence (R.2d §69)
· Generally, silence is not acceptance with the following exceptions:
· Where the offeree takes the benefit with reasonable opportunity to reject and reason to know that compensation is expected (Performance)
· Where the offeror has given the offeree reason to know that silence equals acceptance, and the offeree intends to accept
· Because of prior dealings
Acceptance by Silence (UCC §2-207)
· Generally, silence is not acceptance except, among merchants, different or additional terms may be accepted by silence unless:
· The offer is expressly limited to its terms
· The terms materially alter the contract (surprise/hardship)
· Objection has already been made or is made in a reasonable time
· Comment:
· See UCC 2-207
Generally, silence is not acceptance unless there is performance; the offeror has made it clear that acceptance can be by silence and the offeree intends to accept; or due to prior dealings.  Under the UCC, silence can constitute acceptance of additional or different terms among merchants with certain exceptions (see UCC 2-207).
Acceptance with Additional or Different Terms
Restatement Approach:
Mirror Image Rule (R.2d §39)
1. A counter-offer is an offer made by an offeree to his offeror relating to the same matter as the original offer and proposing a substituted bargain differing from that proposed by the original offer.
2. An offeree’s power of acceptance is terminated by his making of a counter-offer, unless, the offeror has manifested a contrary intention or unless the counter-offer manifests a contrary intention of the offeree. 
· Comment:
· Acceptance must be the mirror image of the offer
· Otherwise it is a rejection and a counter-offer, which terminates the offeree’s power of acceptance of the original offer
Acceptance Which Requests Change of Terms (R.2d §61)
· An acceptance which requests a change or addition to the terms of the offer is not thereby invalidated unless the acceptance is made to depend on an assent to the changed or added terms. 
· Comment: 
· Acceptance must be unequivocal
· The modifications must be a proposal
· The modifications do not become part of the contract unless the offeror assents
Last Shot Doctrine 
· In the case of a rejection and a counter-offer, if the offeror performs then the offeror is deemed to have accepted the counter-offer
Under the restatement, acceptance must be the mirror image of the offer; otherwise it is a rejection and a counter offer, which terminates the offeree’s power of acceptance of the original offer.  However, an acceptance may request a change in terms as long as acceptance is not conditional on assent to those terms.  In the case of a rejection and a counter-offer, if the offeror performs then the offeror is deemed to have accepted the counter-offer, and those terms will govern the contract; this is referred to as the last shot doctrine.

UCC Approach:
Additional Terms in Acceptance or Confirmation – “Battle of the Forms” (UCC §2-207)
1. A definite and seasonable expression of acceptance or a written confirmation which is sent within a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.
2. The additional terms are to be construed as proposals for addition to the contract. Between merchants such terms become part of the contract unless:
a. the offer expressly limits acceptance to the terms of the offer;
b. they materially alter it; or
c. notification of objection to them has already been given or is given within a reasonable time after notice of them is received.
3. Conduct by both parties which recognizes the existence of a contract is sufficient to establish a contract for sale although the writings of the parties do not otherwise establish a contract. In such case the terms of the particular contract consist of those terms on which the writings of the parties agree, together with any supplementary terms incorporated under any other provisions of this Act.

UCC §2-207 primarily applies to three situations: 1) where the parties form a contract by offer and acceptance, but the acceptance contains different or additional terms from those in the offer; 2) where the parties informally contract, perhaps by an oral conversation, and then one or both of the parties sends a confirmation that contains terms in addition to those on which they have already agreed; and 3) where the parties exchange forms that do not create a contract, but the parties performance indicates the existence of a contract.

Subsection 1 provides that a definite or seasonable expression of acceptance or confirmation which is sent within a reasonable time is operative as an acceptance even if it contains different or additional terms from those offered or agreed upon as long as it is not expressly conditional on assent to the additional or different terms.

According to subsection 2, additional terms in the acceptance are to be considered as proposals for addition to the contract.  If the two parties are merchants, the terms automatically become part of the contract unless 1) the offer is expressly limited to its terms; 2) the terms materially alter the contract; or 3) the offeror has objected to the terms or objects within a reasonable time after notice of the terms is received.

Official Comment 4 indicates that the test of what “materially alters” a contract is one of “surprise or hardship” to the offeror.

Subsection 2 says that additional terms are to be considered, but it does not say anything about different terms.  Some courts follow official comment 3 to section 2-207, which suggests that additional terms or different terms should both be considered under subsection 2.
Another approach is to say that a term in the acceptance that contradicts a term in the offer is not included in the contract unless the offeror assents: the argument is that if the term contradicts the offer, the offeror has tacitly rejected it.
A third approach, which is proposed by official comment 6 to section 2-207, is to say that the conflicting terms cancel each other out; this approach is referred to as the “knock out doctrine.”  Under this approach, the terms of the contract will be those upon which the forms agree, the parties otherwise agree, and gap filler terms provided by the UCC.

Subsection 3 to 2-207 provides that where a contract is formed by performance, the terms of the contract are those on which the forms of the parties agree together with the supplementary provisions of the UCC, including those determined under subsection 2.
Rolling Contracts Approach:
Rolling Contracts theory or “Money now, Terms later”
· Arguably contrary to UCC §2-207; however, consistent with UCC §2-204
· The contract is not fully formed until the buyer has an opportunity to view the terms of sale that are disclosed after the goods are paid for.
· Process
· There is an agreement in terms of price, type of goods, and quantity
· The goods are paid for
· The additional terms are disclosed when the goods arrive; e.g. via a shrink-wrap license or a click thru license
· The contract is formed after the buyer has an opportunity to inspect the goods; the buyer accepts the terms by retaining the goods; the additional terms become part of the contract; the buyer should be notified that there are additional terms
Consideration and its Substitutes
Consideration
A Bargained for Exchange
Requirement of Exchange (R.2d §71)
1. To constitute consideration, a performance or a return promise must be bargained for.
2. A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and given by the promisee in exchange for that promise.
3. The performance may consist of
a. An act other than a promise, or 
b. A forbearance, or
c. The creation, modification, or destruction of a legal relation.
4. The performance or return promise may be given to the promisor or to some other person.  It may be given by the promisee or by some other person.
Mutuality
Adequacy of Consideration; Mutuality of Obligation (R.2d §79)
· If the requirement of consideration is met, there is no additional requirement of
a) A gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or
b) Equivalence in the values exchanged; or
c) “Mutuality of obligation.”
· Comment
a) Benefit/Detriment 
· Benefit means that the promisor got what he bargained for
· Detriment refers to a forbearance of a legal right not a harm
b) Equivalence
· Courts generally do not inquire into the adequacy of consideration
· Peppercorn / 1 dollar – is referred to as purported or nominal consideration because it is not really sought by the promisor
c) Mutuality – Questions 
· Equivalence?
· Are both parties bound? 
· (probably the most accurate) A contract lacking “mutuality” in this sense binds only one party and is like an Option Contract.
· Consideration?
Preexisting Duty
Performance of Legal Duty (R.2d §73)
· Performance of a legal duty owed to a promisor which is neither doubtful nor the subject of honest dispute is not consideration; but a similar performance is consideration if it differs from what is required by the duty in a way which reflects more than a pretense of bargain.
· See Modification
Illusory Promises
Illusory and Alternative Promises (R.2d §77)
· A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless
· Each of the alternative performances would have been consideration if it alone had been bargained for; or
· One of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration.
· Illustrations:
· A offers to sell B as many of product X as B may choose to buy, B accepts agreeing to buy as much as he wants of product X (illusory – B’s acceptance has not bound him to buy anything:
· A offers a service to B, B agrees but reserves the right to terminate the agreement at any time (illusory – B’s promise is not consideration)
· Same as example a but A requires B to buy at least 100 of product X and B agrees (not illusory – B has agreed to pay something)
· Comment:
· Reserves a choice of alternative performances
· See Output & Requirement Contracts for the UCC Approach

Moral Obligation
Promise for Benefit Received (R.2d §86)
1. A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
2. A promise is not binding under subsection (1)
a. If the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or
b. To the extent that its value is disproportionate to the benefit.
· Elements
· Promise
· In recognition of a benefit previously received by the promisor from the promisee
· Enforced to the extent necessary to prevent injustice
· Not a gift (promisor has been unjustly enriched)
· Enforced only to the extent proportionate to benefit
Promissory Estoppel
Promise reasonably Inducing Action or Forbearance (R.2d §90)
1. A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires.
2. (omitted)
· Comment:
· Does justice require enforcement?
· Definite & substantial character of the reliance
· Reasonableness of the reliance
· Formality of the promise
· Elements
· Promise
· Promisor should reasonably expect action or forbearance on the part of the promisee
· Induces such action or forbearance
· Injustice can be avoided only by enforcement
· Limited as justice requires
· There is a spectrum between an action that is sought in exchange for a promise and an action that the offeror should reasonably expect to follow from a promise; thus, try to argue consideration first and then estoppel because recovery under estoppel is limited
Quasi Contract
An Obligation Implied by Law
· Not based on an explicit promise but on equity
· There must be a reasonable expectation of compensation
· One party is unjustly enriched (a benefit is received including a forbearance)
· Restitution is based on restoring the party who has provided goods or services to his previous position
· Cannot be a volunteer or officious intermeddler or a gift (Family situations present a gray area)
· May be a basis for recovery in Inchoate Agreements; when parties negotiate and confer benefits but fail to reach an agreement; when a contract is not evidenced by a writing (See Statute of Frauds); and etc.
Output & Requirements Contracts
Requirements Contract
· Seller agrees to sell and buyer agrees to buy all of the particular type of goods that the buyer may require in its business.  (See Illusory Promises & Mutuality)
Output Contract
· Seller agrees to sell and buyer agrees to buy all of the goods of a particular kind that the seller may produce in its business. (See Illusory Promises & Mutuality)
Output, Requirements and Exclusive Dealings. (UCC §2-306)
1. A term which measures the quantity by the output of the seller or the requirements of the buyer means such output as may occur in good faith, except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or requirements may be tendered or demanded.
2. A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.
· Comment:
· Does not lack mutuality because buyer and seller are required to operate in good faith
· Best Efforts means reasonable diligence (Compare Good Faith)
· Output / Requirements may go to 0 if there is good faith; however, a stated estimate or previous output / requirements may allow for argument
Policing the Agreement
Modification Generally
Common Law Approach:
· Modification requires consideration – “horse, hawk, or robe”
· Preexisting duty is not consideration
· Restatement moves away from consideration slightly; UCC abandons consideration in favor of good faith
· One party cannot unilaterally modify a contract
Restatement Approach:
Modification of Executory Contract (R.2d §89)
· A promise modifying a duty under a contract not fully performed on either side is binding
a) If the modification is fair and equitable in view of circumstances not anticipated by the parties when the contract was made; or
b) To the extent provided by statute; or (See UCC §2-209)
c) To the extent that justice requires enforcement in view of material change of position in reliance on the promise.
UCC Approach:
Modification, Rescission and Waiver. (UCC §2-209)
1. An agreement modifying a contract within this article needs no consideration to be binding.
2. A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.
3. The requirements of the statute of frauds section of this Article (Section 2-201) must be satisfied if the contract as modified is within its provisions.
4. Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.
5. A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.
· Comment:
· A modification must meet the test of good faith (See Good Faith)
· Extortion of a “modification” without legitimate business reasons is ineffective
Settlement
Accord and Satisfaction (UCC):
Accord & Satisfaction by Use of Instrument. (UCC §3-311)
a) If a person against whom a claim is asserted proves that (i) that person in good faith tendered an instrument to the claimant as full satisfaction of the claim, (ii) the amount of the claim was unliquidated or subject to bona fide dispute, and (iii) the claimant obtained payment of the instrument, the following subsections apply.
b) Unless subsection (c) applies, the claim is discharged if the person against whom the claim is asserted proves that the instrument or an accompanying written communication contained a conspicuous statement to the effect that the instrument was tendered as full satisfaction of the claim.
c) Subject to subsection (d), a claim is not discharged under subsection (b) if either of the following applies:
1. The claimant, if an organization, proves that (i) within a reasonable time before tender, the claimant sent a conspicuous statement to the person against whom the claim is asserted that communications concerning disputed debts, including an instrument tendered as full satisfaction of a debt, are to be sent to a designated person, office or place, and (ii) the instrument accompanying communication was not received by that designated person, office or place.
2. The claimant, whether or not an organization, proves that within 90 days after payment of the instrument, the claimant tendered repayment of the amount of the instrument to the person against whom the claim is asserted.  This paragraph does not apply if the claimant is an organization that sent a statement complying with paragraph (1)(i).
d) A claim is discharged if the person against whom the claim is asserted proves that within a reasonable time before collection of the instrument was initiated, the claimant, or an agent of the claimant, having direct responsibility with respect to the disputed obligation, knew that the instrument was tendered in full satisfaction of the claim.
Performance or Acceptance Under Reservation of Rights. (UCC §1-207)
1. A party who with explicit reservation of rights performs or promises performance or assents to performance in a manner demanded or offered by the other party does not thereby prejudice the rights reserved.  Such words as “without protest”, “under protest” or the like are sufficient.
2. Subsection (1) does not apply to accord and satisfaction. (See Acceptance)
Duress
Restatement & UCC §1-103
When Duress by Threat Makes a Contract Voidable (R.2d §175)
1. If a party's manifestation of assent is induced by an improper threat by the other party that leaves the victim no reasonable alternative, the contract is voidable by the victim.
2. [bookmark: SDU_2]If a party's manifestation of assent is induced by one who is not a party to the transaction, the contract is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the duress either gives value or relies materially on the transaction.
When a Threat Is Improper (R.2d §176)
1. A threat is improper if
a) What is threatened is a crime or a tort, or the threat itself would be a crime or a tort if it resulted in obtaining property,
b) What is threatened is a criminal prosecution,
c) What is threatened is the use of civil process and the threat is made in bad faith, or
d) The threat is a breach of the duty of good faith and fair dealing under a contract with the recipient.
2. A threat is improper if the resulting exchange is not on fair terms, and
a) The threatened act would harm the recipient and would not significantly benefit the party making the threat,
b) The effectiveness of the threat in inducing the manifestation of assent is significantly increased by prior unfair dealing by the party making the threat, or
c) What is threatened is otherwise a use of power for illegitimate ends.
Terms 
Express Warranties
Certainty (R.2d §33)
1. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.
2. The terms of a contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.
3. The fact that one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance.
Express Terms (UCC §2-313)
1. Express warranties by the seller are created as follows:
a. Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the affirmation or promise
b. Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the description
c. Any sample or model which is made part of the basis of the bargain creates an express warranty that the whole of the goods shall conform to the sample or model 
2. It is not necessary to the creation of an express warranty that the seller use formal words such as “warrant” or “guarantee” or that he have specific intention to make a warranty, but an affirmation merely of the value of the goods or a statement purporting to be merely the seller’s opinion or commendation of the goods does not create a warranty.
· Things to Consider
· Status of the parties (merchant, experience)
· Definiteness of statement 
· Nature of the goods (car – complicated product and safety issues, buyer not mechanic)
· Nature of defect 
· Harm done (more quantifiable)
· In writing? (would be more likely to be warranty)
· “mere opinion” or value is not warranty
· Buyer beware – specifically with respect to price
· Relationship to tort (comment 8)
Hierarchy of Terms (UCC rev. §1-303 (e))
1. Express terms
2. Course of performance – relevant to show waiver or modification of express terms; conduct between the parties to a particular transaction.
3. Course of dealing – performance under prior contracts
4. Trade usage – industry practice
5. Other implied terms
Implied Terms
Good Faith:
General Definitions (UCC rev. §1-201 (b)(20))
· “Good faith” … means honesty in fact and the observance of reasonable commercial standards of fair dealing
· Comment:
· Honesty in fact – subjective test of the parties intent
· Observance of reasonable commercial standards – objective test compared to the conduct of similar parties 
· May be used to fill in a gap or override an express term, particularly where there is unequal bargaining power (partnership / insurance / franchise / employment)
· Look for a “legitimate business decision” and consider the “spirit of the contract”
· Compare/Contrast with “Best Efforts” (UCC §2-306)
Option to Accelerate at Will (UCC §1-208)
· A term providing that one party or his successor in interest may accelerate payment or performance or require collateral or additional collateral "at will" or "when he deems himself insecure" or in words of similar import shall be construed to mean that he shall have power to do so only if he in good faith believes that the prospect of payment or performance is impaired. The burden of establishing lack of good faith is on the party against whom the power has been exercised.
Other Implied Terms:
Implied Warranty: Merchantability; Usage of Trade. (UCC §2-314)
1. Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or drink to be consumed either on the premises or elsewhere is a sale
2. Goods to be merchantable must be at least such as
a. Pass without objection in the trade under the contract description; and
b. in the case of fungible goods, are of fair average quality within the description; and
c. are fit for the ordinary purposes for which such goods are used; and
d. run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved; and
e. are adequately contained, packaged, and labeled as the agreement may require; and
f. Conform to the promises or affirmations of fact made on the container or label if any.
3. Unless excluded or modified (Section 2-316) other implied warranties may arise from course of dealing or usage of trade.
Implied Warranty: Fitness for Particular Purpose. (UCC §2-315)
· Where the seller at the time of contracting has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select or furnish suitable goods, there is unless excluded or modified under the next section an implied warranty that the goods shall be fit for such purpose.
Inchoate Agreements and Gap Filler Terms
Inchoate Agreements
Questions to ask:
· Which Terms are left open?
· How easy or appropriate is it for the court to fill the gap?
· Are the parties acting in good faith?
Existence of Contract Where Written Memorial Is Contemplated (R.2d §27)
· Manifestations of assent that are in themselves sufficient to conclude a contract will not be prevented from so operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.
· Comments:
a) … It is possible … to make a contract the terms of which include an obligation to execute subsequently a final writing which shall contain certain provisions. If parties have definitely agreed that they will do so, and that the final writing shall contain these provisions and no others, they have then concluded the contract.
b) On the other hand, if either party knows or has reason to know that the other party regards the agreement as incomplete and intends that no obligation shall exist until other terms are assented to or until the whole has been reduced to another written form, the preliminary negotiations and agreements do not constitute a contract.
c) [bookmark: SDU_3]Among the circumstances which may be helpful in determining whether a contract has been concluded are the following: the extent to which express agreement has been reached on all the terms to be included, whether the contract is of a type usually put in writing, whether it needs a formal writing for its full expression, whether it has few or many details, whether the amount involved is large or small, whether it is a common or unusual contract, whether a standard form of contract is widely used in similar transactions, and whether either party takes any action in preparation for performance during the negotiations. Such circumstances may be shown by oral testimony or by correspondence or other preliminary or partially complete writings.

Also See Certainty (R.2d §33)
Gap Filler Terms
Open Price Term (UCC §2-305)
1. The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at the time for delivery if
a. nothing is said as to price; or
b. the price is left to be agreed by the parties and they fail to agree; or
c. the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.
2. A price to be fixed by the seller or by the buyer means a price for him to fix in good faith.
3. When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price.
4. Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract. In such a case the buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery and the seller must return any portion of the price paid on account.
[bookmark: SP;f1c50000821b0][bookmark: IN;1][bookmark: IN;2]Absence of Specific Time Provisions; Notice of Termination (UCC §2-309)
1. The time for shipment or delivery or any other action under a contract if not provided in this Article or agreed upon shall be a reasonable time.
2. Where the contract provides for successive performances but is indefinite in duration it is valid for a reasonable time but unless otherwise agreed may be terminated at any time by either party.
3. Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable.

The Statute of Frauds
Background
Purposes:
· Evidentiary – evidence of a contract
· Cautionary – circumspection about entering into a contract
· Channeling – formalizing and spelling out a contract (intent)
Criticism –it may invalidate real contracts on the basis of a technicality
Fact Pattern to look for – parties contract orally and there is no written evidence or skeletal written evidence; also, where one party signs and the other does not
Types of Contracts Requiring a Writing
Contracts for less than one year
Contract Not to Be Performed Within a Year (R.2d §130)
1. Where any promise in a contract cannot be fully performed within a year from the time the contract is made, all promises in the contract are within the Statute of Frauds until one party to the contract completes his performance
2. When one party to a contract has completed his performance, the one-year provision of the Statute does not prevent enforcement of the promises of other parties
· Comment:
· Performance v. excuse for non-performance (also consider a termination provision which may constitute non-performance or an alternate performance)
· Consider: Death; right to terminate the agreement; breach; bankruptcy
· Ultimately, consider the terms of the contract
· Time is measured from the making of the contract to completion of performance
Contracts for the Sale of Land
Contract to Transfer, Buy or Pay for an Interest in Land (R.2d §125)
1. A promise to transfer to any person any interest in land is within the Statute of Frauds
2. A promise to buy any interest in land is within the Statute of Frauds, irrespective of the person to whom the transfer is to be made
3. When a transfer of an interest in land has been made, a promise to pay the price, if originally within the Statute of Frauds, ceases to be within it unless the promised price is itself in whole or in part an interest in land
4. Statutes in most states except from the land contract and one-year provisions of the Statute of Frauds short-term leases and contracts to lease, usually for a term not longer than one year
· Comment:
a) Notice the overlap between the one-year provision and subsection 4
b) Also, consider options, licenses, mortgages, timber/water/mineral rights, or K to refrain from selling (gray areas)
Contracts for the Sale of Goods for $500 or More (UCC)
Formal Requirements; Statute of Frauds. (UCC §2-201)
1. Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing
2. Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless written notice of objection to its contents is given within 10 days after it is received
3. A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable
a. if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or
b. if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or
c. [bookmark: SP;b84a0000fd100]with respect to goods for which payment has been made and accepted or which have been received and accepted (Sec. 2-206)
Subsection 1 requires a sufficient writing that is signed by the party against whom enforcement is sought; the writing may omit or incorrectly state the terms, but the quantity of goods mentioned in the writing is the maximum enforceable amount; thus, quantity must be specified.
Subsection 2 allows enforcement against a party who has not signed if both parties are merchants, the writing is sent and received within a reasonable amount of time, the writing is sufficient to be enforceable against the sender, the party receiving it  has reason to know its contents, and a written objection is not made within 10 days.
Exceptions: Admissions, Partial Performance, Reliance, Fraud
Sufficiency of the Writing
General Requisites of a Memorandum (R.2d §131)
· Unless additional requirements are prescribed by the particular statute, a contract within the Statute of Frauds is enforceable if it is evidenced by any writing, signed by or on behalf of the party to be charged, which
a) reasonably identifies the subject matter of the contract,
b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and
c) states with reasonable certainty the essential terms of the unperformed promises in the contract.
Several Writings (R.2d §132)
· The memorandum may consist of several writings if one of the writings is signed and the writings in the circumstances clearly indicate that they relate to the same transaction.
· Comment
· Incorporation by reference doctrine 
Signed (UCC rev. §1-201 (37))
· "Signed" includes using any symbol executed or adopted with present intention to adopt or accept a writing. 
Memorandum Not Made as Such (R.2d §133)
· Except in the case of a writing evidencing a contract upon consideration of marriage, the Statute may be satisfied by a signed writing not made as a memorandum of a contract.
· Comment c. Repudiating memorandum. A signed writing which is otherwise a sufficient memorandum of a contract is not rendered insufficient by the fact that it also repudiates or cancels the contract, or asserts that it is not binding because not in writing. But a writing denying the making of the contract is not a memorandum of it.
· Illustration 4. A and B enter into an oral contract by which A promises to sell and B promises to buy Blackacre for $5,000. A writes and signs a letter to B in which he states accurately the terms of the bargain, but adds "our agreement was oral. It, therefore, is not binding upon me, and I shall not carry it out." The letter is a sufficient memorandum to charge A.
Who Must Sign (R.2d §135)
· Where a memorandum of a contract within the Statute is signed by fewer than all parties to the contract and the Statute is not otherwise satisfied, the contract is enforceable against the signers but not against the others.
· Comment:
· Minority rule – must be signed by both parties
Loss or Destruction of a Memorandum (R.2d §137)
· The loss or destruction of a memorandum does not deprive it of effect under the Statute.
· Comment:
· P still has a high burden of proof
Exceptions
Generally
· Admissions (UCC 2-201 3b) (by analogy to land / 1 year)
· Satisfies the evidentiary function
· Partial Performance (UCC 2-201 3a & 3c) (by analogy to land / 1 year)
· Generally, this will allow recovery of reliance damages
· Also, consider if the goods are apportionable or not, which may cause the entire K to be enforceable or unenforceable
· Reliance (supplementary principles of law applicable)
· Distinguished from partial performance in the sense that preparations and other expenses may not constitute performance
· Fraud 
Enforcement By Virtue Of Action In Reliance (R.2d § 139)
(1) [bookmark: sp_999_1][bookmark: SDU_1]A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce the action or forbearance is enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise. The remedy granted for breach is to be limited as justice requires.
(2) In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant:
(a) the availability and adequacy of other remedies, particularly cancellation and restitution;
(b) the definite and substantial character of the action or forbearance in relation to the remedy sought;
(c) the extent to which the action or forbearance corroborates evidence of the making and terms of the promise, or the making and terms are otherwise established by clear and convincing evidence;
(d) the reasonableness of the action or forbearance;
(e) the extent to which the action or forbearance was foreseeable by the promisor.
Formal Requirements; Statute of Frauds. (UCC §2-201)
1. …
2. …
3. A contract which does not satisfy the requirements of subsection (1) but which is valid in other respects is enforceable
a. if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or
b. if the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or
c. with respect to goods for which payment has been made and accepted or which have been received and accepted (Sec. 2-206)
Modifications
Oral modifications
Modification, Rescission and Waiver. (UCC §2-209)
1. An agreement modifying a contract within this article needs no consideration to be binding.
2. A signed agreement which excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except as between merchants such a requirement on a form supplied by the merchant must be separately signed by the other party.
3. The requirements of the statute of frauds section of this Article (Section 2-201) must be satisfied if the contract as modified is within its provisions.
4. Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) or (3) it can operate as a waiver.
5. A party who has made a waiver affecting an executory portion of the contract may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived, unless the retraction would be unjust in view of a material change of position in reliance on the waiver.
§ 148. Rescission By Oral Agreement
· Notwithstanding the Statute of Frauds, all unperformed duties under an enforceable contract may be discharged by an oral agreement of rescission. The Statute may, however, apply to a contract to rescind a transfer of property.

§ 149. Oral Modification

1) For the purpose of determining whether the Statute of Frauds applies to a contract modifying but not rescinding a prior contract, the second contract is treated as containing the originally agreed terms as modified. The Statute may, however, apply independently of the original terms to a contract to modify a transfer of property.
2) Where the second contract is unenforceable by virtue of the Statute of Frauds and there has been no material change of position in reliance on it, the prior contract is not modified.

§ 150. Reliance On Oral Modification
· Where the parties to an enforceable contract subsequently agree that all or part of a duty need not be performed or of a condition need not occur, the Statute of Frauds does not prevent enforcement of the subsequent agreement if reinstatement of the original terms would be unjust in view of a material change of position in reliance on the subsequent agreement.

· need a writing if:
·  contract as modified is w/in the statute of frauds, OR
· If quantity is increased in a sale of goods case, OR
· Reliance exception if no writing (there may be a waiver)
·  “no oral modification” clause 
· Common law – not enforceable
· UCC – enforceable unless there is reliance on the modification
· Remember
· Modification – change in the terms of the K on an ongoing basis
· Waiver – a onetime intentional relinquishment of rights

Parol Evidence Rule
Generally
UCC § 2-202. Final Written Expression: Parol or Extrinsic Evidence.
· Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented
a) [bookmark: SP;8b3b0000958a4]by course of dealing or usage of trade (Section 1-205) or by course of performance (Section 2-208); and
b) [bookmark: SP;a83b000018c76][bookmark: IN;3]by evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.
R.2d 209-216 are applicable
Analysis
1. Do we have a written K?
2. Evidence of a prior agreement or contemporaneous oral agreement?
· Does not apply to modifications
· May exclude written or oral agreements
3. Did parties intend writing to be the final expression of terms in the written agreement?
· Partial integration
· If so, evidence of prior agreement / contemporaneous oral agreement contradicting integrated writing will be barred unless there is an exception.
Integrated writing (final expression of the terms contained in the writing)
· Detail of K
· Sophistication of the parties
· Merger clause
· Do parties in these circumstances frequently leave things out of the K
· Form K
· (partial integration) – complete w/ respect to terms in the writing; there may be consistent side agreements
· (complete integration) – writing expresses all terms; no side agreements
When will evidence of prior agreements / contemporaneous oral agreements be admitted?
· Contract is not even partially integrated
· Condition precedent
· To show that the contract is to have effect only when a condition is met
· Consistent additional term (not completely integrated)
· R.2d s216 – evidence is allowed if term might “naturally have been omitted”
· UCC comment 3 – evidence is allowed unless the term “certainly” would have been included
· Ambiguity
· Course of performance, course of dealing, usage of trade
· Mistake or misunderstanding
· § 20. Effect Of Misunderstanding
1)  There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and 
a) neither party knows or has reason to know the meaning attached by the other; or
b) each party knows or each party has reason to know the meaning attached by the other.
2) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if 
a) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or
b) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.
· Parties are generally deemed to know trade usages; however, there is a newcomers exception, where it must be proved that the usage was so generally known that knowledge can be inferred or that the newcomer had actual knowledge of the usage. (Frigaliment p.240)
· Additionally, see analysis of mistake below
· Misrepresentation or “scrivener’s error”
· Fraud in the factum (execution) v. fraud in the inducement
· Factum – void; inducement - voidable
· Most courts allow the evidence in intentional misrepresentation (r.2d s.195 & 196)
· Split in the courts with respect to negligent misrepresentation
· Scriveners error is a variation of misrepresentation where the writing does not embody the understanding of the parties
Reformation
· Oklahoma rule (a common approach) (Thompson p.226)
· Instrument of an antecedent agreement
· Mutual mistake or Unilateral mistake & inequitable conduct
· Clear & convincing evidence
Mistake & Misunderstanding
Mistake
This is often viewed as a gap-filler to supply missing terms where parties have not addressed what will happen in case of mistake.  The usual remedy is avoidance of the contract, and the parties are given restitution.
Mutual mistake R.2d 152
1. Mutual mistake regarding a basic assumption
· Not just a bad decision, but an erroneous perception of facts
· Additionally, the basic assumption is erroneous at the time of contracting as opposed to a prediction which turns out to be false (the later would not be a mistake because the parties are aware or should be aware of the uncertainty)
2. Materiality
· Must be severe, a bad deal will not suffice, this borders on unjust enrichment / unjust detriment
3. Assumption of the risk (R.2d 154)
· Party claiming mistake must not have assumed the risk
· See below
Assumption of the risk R.2d 154
1. Allocated in the K
2. Aware of his limited knowledge but treats limited knowledge as sufficient
3. Court decides to allocate risk to him
· For example, landowners are often thought to have assumed the risk that their property is more valuable than the sale price
Unilateral mistake R.2d 153
1) Unilateral mistake regarding a basic assumption
2) Material
3) Non-mistaken party had reason to know of mistake, OR enforcement of K would lead to an unconscionable result
· For the second option, see below
4) No assumption of the risk (R.2d 154)
Misunderstanding
· § 20. Effect Of Misunderstanding
1)  There is no manifestation of mutual assent to an exchange if the parties attach materially different meanings to their manifestations and 
a) neither party knows or has reason to know the meaning attached by the other; or
b) each party knows or each party has reason to know the meaning attached by the other.
3) The manifestations of the parties are operative in accordance with the meaning attached to them by one of the parties if 
c) that party does not know of any different meaning attached by the other, and the other knows the meaning attached by the first party; or
d) that party has no reason to know of any different meaning attached by the other, and the other has reason to know the meaning attached by the first party.
Impracticability 
Elements (UCC 2-615 & R.2d 261)
· Impracticable performance (nearly impossible / derived from the doctrine of impossibility)
· Focus on the increased burden / difficulty rather than expense, but expense may be a factor
· Caused by an event the non-occurrence of which was a basic assumption upon which the K was made
· Consider: government action, death, building burns down, etc.
· Event not caused by fault of the party seeking excuse
· Party seeking excuse did not assume the risk
· Foreseeability is an important factor in a/r

Hell or high-water clause / force majeure clause
· Are used to define what may or may not constitute impracticable circumstances, or used to require performance in spite of extrinsic circumstances

Notes:
· Supervening or existing impracticability should factor into a/r (see R.2d 266)
· The elements of impracticability are similar to mistake, but this doctrine would be more compelling to a court because the performance has become much more burdensome
Frustration of purpose
The buyer’s excuse (flip side of impracticability)
Elements (R.2d 265)
1. Substantial frustration of principal purpose of contract caused by event
· Courts may construe the principal purpose of a contract broadly because they are wary of granting excuse where the buyer’s burden is only to pay money
2. The non-occurrence of which was a basic assumption upon which the K was formed
3. No fault of the party seeking excuse
4. No a/r by the party seeking excuse
Unconscionability
Adhesion Contract
· A “take it or leave it,” standard K
· Often a form K, usually no bargaining
· K is unenforceable if:
· the term was not w/in reasonable expectations of the weaker party, OR
· Unduly oppressive or unconscionable
· Usually an adhesion K is enforceable
Unconscionability UCC 2-302, R.2d 208
· Definition - Lack of meaningful choice and contract terms which are unreasonably favorable to the other party
· Procedural element (bargaining process)
· Problems in the bargaining process
· Lack of meaningful choice
· Need of person bargaining
· How vital is the service
· Are there alternatives
· Lack of education
· Sophistication
· Legalese
· Fine print
· Deceptive sales practices
· Substantive element (the term itself)
· Terms unreasonably favorable to one party
· Judge may partially enforce term or not at all
· Purpose – to prevent oppression and unfair surprise
· Determination – at the time of contracting
Dragnet / Cross-collateral agreement
· Recoupment is secured by all of the collateralized property
Price unconscionability
· Rule of thumb is 2.5 × retail = unconscionable
Has the Contract been performed
Options upon breach of contract or the failure of a condition
· Terminate
· Affirms the existence of the contract; discharges duties on the part of the injured party who can sue for expectancy damages
· Terminate & sue for damages
· Rescind
· When the injured party has made a bad deal he will seek rescission
· Disaffirms the existence of a contract, discharges duties on the part of the injured party but also seeks to undo the contract and restore the injured party to his previous positions by returning all of the benefits that the injured party has bestowed on the breaching party
· Restitution damages
· Setoff
· The injured party may set off a portion of his performance to account for the breach of the other party
· Can parties limit setoff contractually, which basically limits the non-breaching party to perform and sue (maybe)
· Perform & sue
· Demand adequate assurances
· Reasonable insecurity that other party may breach, demand adequate assurance in writing, and failure to provide adequate assurances – may amount to a repudiation
Dependent promises
· Treat the promises in a contract as separate from one another or dependent on one another (see setoff)
Material Breach
· Factors
· Extent to which the injured party will be deprived of the benefit he reasonably expected
· Can the injured party be adequately compensated for the benefit that will be deprived
· Forfeiture by the party failing to perform
· Likelihood that party failing to perform will cure (considering all circumstances)
· Party failing to perform acting in good faith
· Generally if there is a material breach the injured party is may rescind or terminate the K
· Do we have a material breach?
· Anticipatory repudiation?
· If the breach is material what options are available?
· Divisible contract?
· Can we fairly apportion the promises
· What was the intent of the parties
· Limits on rescission
· Adequate legal remedy
· Need to restore the status quo
· delay
Forfeiture
· The defaulting party may forfeit expenditures that he has made in part performance; OR he may forfeit his expectancy value of the other parties promise
· An extreme forfeiture is disfavored 
Condition v. promise
· Determination (condition, promise, or both)
· What does the contract say?
· Which interpretation avoids forfeiture?
· Is it within the power of the parties to perform?
· Consequences of saying that language is a promise (not a condition) – the breaching party is liable for damages, but the non-breaching party may still have to perform and sue or setoff, unless the breach is material, non-breaching party may also be able to suspend performance and demand adequate assurance.  Since the non-breaching party may still have to perform, saying that language is a promise generally is less likely to result in forfeiture (and is favored)
· Express conditions
· Definition – event not certain to occur which must occur or be excused before performance becomes due (even if a condition is clearly stated the law may treat it as a promise)
· Condition?
· Satisfied?
· If not satisfied, excused?
· Waiver – consider exceptions made in the past (additionally, the waiver of one right is not a waiver of other rights – majority approach)
· Forfeiture – the law dislikes forfeiture
· Consequences of an unexcused failure of condition – party whose performance was conditional may refuse to perform until the condition is satisfied or excused and may terminate or possibly rescind if the condition is not satisfied or excused within the time indicated by contract.
· Implied condition to performance - the other side must not be in material breach 
· Is the breach material? (see factors above)
· If the breach is material, can the injured party rescind?
· Legal remedy is inadequate
· Ability of the court to restore the status quo
· Doctrine of substantial completion
· Even if there is a breach of an express condition it may not be a material breach if the condition is unusual and the breaching party did not willfully/intentionally breach the condition
· “no harm no foul”
· Available actions
· Promise – action for breach, possible termination and rescission if there is a material breach
· Condition – termination or possibly rescission
· Both promise & condition – termination and possibly rescission, cause of action for breach
· A condition of satisfaction
· A common type of condition where the contract is complete when one of the parties is “satisfied” with the performance
· May be treated objectively or subjectively subject to good faith
· In a business context the objective test of satisfaction is usually employed unless the contract specifies otherwise
· Anticipatory repudiation
· Words – unequivocal statements repudiating a material duty
· Conduct – act renders the party apparently unable to perform a material duty
· Can the repudiation be retracted?
· Divisible contracts
· Basically, can we split this up into several contracts or is this really one big deal?
· Thus, if we treat a contract as indivisible a material breach of one performance may allow the injured party to repudiate or terminate the entire K (the opposite result if these are separate agreements)
· Delay
· By the injured party, generally, will prevent him from rescinding the K, he can terminate and sue for damages
Restitution for Breaching Party
· When the benefits conferred exceed the loss resulting from the breach
· Priority
· First, give the injured party the benefit of his bargain
· Second, give the breaching party the reasonable value of any benefits conferred in excess of damages (if any)
Restitution for Injured Party
· If the performance by the injured party has not been completed he will receive restitution for all benefits conferred
· If the performance by the injured party has been completed he will receive restitution for all benefits conferred (not to exceed the contract price)
Election of remedies
· Historically - electing one remedy eliminated others
· Modern trend – electing one remedy does not eliminate the other remedies unless the other party relies on that election of remedies

Remedies
Specific Performance
When is it available?
· The legal remedy (damages) are inadequate
· Unique property (land is presumed to be unique) (damages are difficult to measure) (available to the seller of real estate as well as the buyer)
· Inability to pay damages
· Damages are uncertain
· Administratively feasible
· Certain terms
Problems with specific performance
· Judicial burden
· Deters efficient breach
· The injured party is compensated in damages, and the breaching party is able to make a better deal (does not work in real estate equation)
· Distaste for compulsion
· 
Personal service contracts (negative injunctions)
· Specific performance is not available
· An injunction may be available, unless it would force employee to go back to work for the employer or will be left w/o a reasonable way to make a living
· Negative injunctions are usually only available when the employee has “exceptional talent” because ordinary employees can be replaced and the legal remedy (damages) would be adequate if they can be proven at all.
Covenant not to compete (negative injunctions)
· Is unreasonable if
· Restraint is greater than needed to protect promisee’s interest, OR
· Promisee’s need is outweighed by hardship to promisor and injury to the public
· Usually in the context of:
· Seller of a business & buyer of that business
· Employee / employer
· Partner / partnership
· Blue pencil provision
· Allows the court to modify covenant if it is deemed to be too restrictive
Defenses
· Balance of hardships – unreasonable, unnecessary hardships would result
· Unfair price – courts in equity will look at price and consideration as a factor in granting specific performance
· “unclean hands” – party seeking equity must be acting equitably
· Laches – 1) unreasonable delay in asserting rights 2) with prejudice to the other party
Damages
The measure of damages
· Expectancy – place injured party in the position he would have been in had the contract been performed (give injured party the value of his expectation)
· Reliance – out of pocket expenses (restore injured party to pre-contract position)
· Restitution – make the breaching party disgorge any benefits conferred by the injured party (prevent unjust enrichment)
Time to measure damages
· The general rule is that we measure damages at the time of performance
Performance not yet due when D repudiates
· Duties remaining on both sides
· Duties of the injured party are discharged and injured party may bring an immediate action for present and future damages
· The only duty remaining is on the part of the repudiating party to pay money
· Injured party must wait until the money becomes due in order to sue
Limitations on damages
· Generally, no emotional distress damages (r.2d 353)
· However, pain & suffering – may be available when it is foreseeable; e.g. nose job case (but generally it is not available)
· No punitive damages (need a tort) (r.2d 3550
· Certainty (r.2d 352)
· P must prove damages with a reasonable degree of certainty
· D is allowed to prove that P would have suffered a loss but must prove this with a reasonable degree of certainty
· Also willfulness of the breaching party may factor into a court allowing a lower degree of certainty - justice
· Foreseeability (r.2d 351)
· Foreseeable by both parties at the time of contracting as damages that are foreseeable as a probable result of breach
· Ordinary / natural events
· Special circumstances if the breaching party had reason to know
· Additionally willfulness may mitigate in favor of allowing a lower degree of foreseeability – justice
· Tacit agreement test – limits liability to the extent that the breaching party can be seen as fairly assuming at the time of contracting (tacit a/r at the time of contracting) (a minority / old approach) (a subjective test, most courts use the objective - reasonable test)
· Disproportionate compensation (r.2d 351)
· Assumption of the risk relative to consideration (e.g. if a party is paid a small amount of money and the damages would be high they may not have assumed the risk – justice)
· Mitigation (r.2d 350)
· Injured party is required to take reasonable steps to mitigate damages without undue risk, burden, or humiliation even if those steps are unsuccessful
· Additionally, lost volume (i.e. if the injured party could do several jobs at the same time, and continues to take other work that would not interfere with the contract in question – the one in breach) might not be viewed as a mitigation that would reduce damages
· “economic waste” (r.2d 348)
· Value as promised to P – Value as performed to P
· Cost of repair to make as promised
· If not clearly disproportionate to the loss in value to P
· Cost of repair to make of same value as promised
· If not clearly disproportionate to the loss in value to P
· Diminution in market value caused by breach
· Prejudgment interest (generally limited to liquidated sums) (r.2d 354)
· If there is a definite sum, then you may be able to get interest (generally limited to liquidated sums)
· Policy - the court does not want to increase the uncertainty by trying to figure out the expectation damages at the time of breach and then adding interest to that
· Lawyer’s fees (see Cal. Civ. 1717)
· Generally, each party bears his own expenses
· Exception – a contractual provision allowing the prevailing party to get attorney’s fees is enforceable (a one sided damage provision is against public policy)
Liquidated Damages
· Reasonable alternative performance
· These are valid but are distinguishable from liquidated damages – basically you can pay one amount for one performance, and a different amount for a different performance (of course, this can be a way to disguise a penalty)
· If liquidated damages, is the amount reasonable?
· A liquidated damage provision says that in the event of breach the damages will be a specified amount
· This amount must be reasonable in light of anticipated or actual loss caused by the breach and the difficulty of proof
· Thus, public policy prevents enforcement of a penalty
· What point do we examine reasonableness 
· Time of contract
· After the breach (court may reexamine the liquidated damage amount to see if it was unreasonable in hindsight)
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