BUSINESS ASSOCIATIONS OUTLINE
I. Practice of Corporate Law
a. What is a corporate lawyer?

i. Four roles: 

1. counselor – advise clients

2. conciliator – resolve conflicts b/w client and another

3. facilitator – negotiate; draft docs; statutory compliance

4. guardian – ensure corp behaves ethically; confidentiality

b. What is a corporation?

i. Definition – an entity that engages in profit seeking behavior

ii. History of corp development

1. Types of capitalism
a. family – family owns and manages the business

b. financial – the financiers sit on the BOD

c. managerial – middle managers make day to day decisions

2. integration – as businesses expanded, there was issue of whether to vertically/horizontally integrate

a. vertically – one business did more functions (sales, production, distribution, etc.) – sometimes expensive to do
b. horizontally – one business would expand nationally over the country

iii. Risk and Return from risk

1. risk – the quality of uncertainty; many different types:

a. inflation – value of money goes up/down

b. default – other side may not perform

c. regulatory – govnt imposes unanticipated regulation

d. foreign investment – country change terms under which money can be withdrawn from the country

e. currency – currency value may change

2. Value v. Price

a. Value is different than price

i. Value is economic worth of an investment to an owner

ii. Price is the consideration for an investment

iv. Making Economic decisions

1. 2 main assumptions: 1) ppl are rational; 2) act self-interestedly
a. Rationality – 3 types

i. Economic rationality – unlimited time to gather info and make a decision

ii. Bounded rationality – bounded by human mind and structure and environment

iii. Satisficing – setting pre-defined level of success and stopping work when that level is reached

b. Self interest– 3 types of altruism

i. Reciprocal – doing something hoping it will be reciprocated

ii. Pure – doing things for others’ happiness

iii. Impure – following your own conscience

II. Agency Law

a. R3d Agency – agency is a fiduciary relationship where one person (principal) manifest assent to another person (agent) that the agent will act on the principal’s behalf and subject to his control, and the agent manifests assent to do so

i. IMPORTANT: this is a consensual relationship; both must assent

ii. Fiduciary relationship is the CONSEQUENCE of the agency relationship

iii. Fiduciary duty = duty of care and duty of loyalty

b. Formation of agency relationship
i. Express authority – P gives express authority to A to do something

1. based on A’s rznbl interpretation of what P said under the circumstances

ii. Apparent authority – 3rd party believed that A had authority to act for P

1. McDuffie case – bank sent their agent to an auction to bid for a house and initially authorized a bid for $43K, but later reduced it to $1 via a note to the agent.  The agent never rec’d the note and bid $43K and the bank won the house.  The bank was bound to the bid b/c the agent had apparent authority to make that bid – the ppl at the auction believed the agent had the authority to bid for the house

iii. Estoppel – 

1. A is not authorized to act

2. 3rd party detrimentally relies on the belief that A is authorized

3. P caused this belief, or knew about it and did nothing to change it

iv. Ratification - 

1. X acted on behalf of Y, regardless of whether there is agency

2. Y consented to the act

v. Restitution
1. A acts on behalf of P

2. P is unjustly enriched by the act

c. Vicarious liability

i. Principal is vicariously liable for agent’s torts if the agent committed the tort while acting in the scope of employment
ii. Fisher v. Townsend – Reid was driver for Townsend and hit Fisher with a car while doing a delivery.  Although contract said Reid was IC, Townsend exerted control: owned the equipment; decided which chickens to remove, who worked the shifts, which cages to use.  Thus, it’s possible that Reid was an agent.

d. Different situations:

i. Disclosed principal – agent is not liable on contracts where principal was disclosed

ii. Unidentified principal – agent liable on contracts where principal is unidentified

1. unidentified = 3rd party knows principal exists, but does not know his identity

2. Barnes – Benjamin did plumbing work for RHN, Whitcomb signed K for RHN; payments defaulted, and Benjamin sued Whitcomb and RHN; court held Whitcomb personally liable b/c there was insufficient disclosure of corp status of principal.  Following facts disclosed:

a. Letterhead had different name

b. No use of “Inc.”

iii. Undisclosed principal – only agent is liable on contracts where principal is not disclosed

III. PARTNERSHIP
a. Formation
 – RUPA 202a
i. Elements

1. At least 2 people
2. Engaged in business for profit

3. No intent requirement

ii. RUPA 201 – partnership is separate entity

1. COMPARE UPA 6 – partnership is an association of 2+ people – not a separate entity

iii. No written agreement required (Tondu)
iv. If only 1 lawyer used, all parties must sign conflict agreement

v. Language of partnership agreement is important
1. MLR v. UAB – geriatric facility building project and partnership was conceived in feasibility project; language of agreement was specific for feasibility; partnership for feasibility was formed, but not partnership for development.

vi. What does NOT form a partnership

1. RUPA 202c

a. JT, TIC, TIE, joint property ownership

b. Sharing of gross returns

c. Person who receives share of profits for:

i. Debt, payment for services, rent, interest payment, sale of goodwill
b. Financing the Partnership/Ownership of Assets
i. RUPA 203 – property acquired by partnership is partnership property – owned by partnership entity
1. COMPARE UPA 25 – partners are co-owners in partnership property for partnership purposes

ii. RUPA 204 – when is property partnership property?
1. property acquired directly:

a. in name of partnership

b. in name of partner if xfer instrument indicates capacity of partner; OR

c. xfer instrument indicates existence of ptnship w/o indication of name of partnership

2. property acquired via transfer to:

a. partnership in name

b. partner in capacity as a partner if partnership name is indicated on xfer instrument

3. presumption of partnership property

a. property acquired using partnership assets

i. doesn’t need to be acquired in partnership name

ii. doesn’t need to be acquired in partner’s name while in capacity and ptnship name is known

4. what is not partnership property

a. property acquired by partner and 

b. instrument doesn’t indicate partner capacity; or

c. instrument doesn’t indicate existence of partnership

d. no use of partnership assets

iii. examples

1. if partner owns property while forming partnership, property is not automatically part of partnership, but can be transferred to partnership

c. Distributions to Partners – 
i. Default rule splits partnership profits equally – RUPA 401b – partner entitled to equal share of partnership profits and liable for share of ptnship losses in proportion to share of profits

ii. Ok to amend default rule of equal profits with partnership agreement

iii. Fiduciary duty exists in making distributions – Starr v. Fordham – law partner joined law firm and then left and other partners determined his payout by not including billable hours knowing he did not have many billable hours; court held this was breach of fiduciary duty b/c it was unfair to P

iv. Partners are NOT entitled to salaries, but they can receive it – RUPA 401h
d. Management of Partnership – RUPA 401f and 401j
i. Default rule: 

1. RUPA 401f – all partners equally manage the partnership 

2. RUPA 401j - Decision in ordinary course of business – need majority vote

a. Decision not in ordinary course/amend ptnship agreement – need unanimous vote

3. RUPA 403b – partner entitled to receive access to books/records

4. RUPA 401i – add a partner through unanimous consent

ii. Partner authority to bind the partnership

1. Default rule:

a. each partner is an agent of the partnership (RUPA 301(1))

b. partner acting in ordinary course of business binds the partnership UNLESS acting w/o authority and other party knows of lack of authority (RUPA 301)

c. partner not acting in ordinary course can bind partnership if he has actual authority (unanimous consent per 401j) (RUPA 301)

2. Kansallis – partner signed an opinion agreement with misrepresentation and partnership was sued; court held that partner did not act to benefit the partnership, thus other partners not liable.

a. partner could bind the partnership if acting with intent to serve the partnership
3. can’t deprive right of 3rd party to recover from partnership by amending partnership agreement to require express authority to bind partnership (RUPA 103b10)

e. Personal Liability of Partners

i. Default: partnership is liable for tortious conduct of partner acting within ordinary scope of business or with authority (RUPA 305) 

1. if collecting from tortious partner, no exhaustion needed (problem set)
2. if collecting from non-tortious partner, must exhaust first (RUPA 307d)
ii. Default: all partners are jointly and severally liable for partnership debts but not liable for debts incurred before joining partnership (RUPA 306)

1. COMPARE UPA 17 – partner is liable for debts incurred before joining partnership – but satisfied out of partnership property

2. UPA 15 – partners are liable for all partnership debt; no mention of exhaustion requirement
iii. Default: creditor must have separate judgment against a partner before executing (RUPA 307c)

iv. Default: creditor must exhaust partnership assets before executing partners’ assets (RUPA 307d)

f. Fiduciary Duties of partners – owed to other partners and partnership
i. Default: RUPA 404 – fiduciary duty is (1)duty of care, (2)duty of loyalty and (3)duty of good faith and fair dealing
ii. BIG CASE – Meinhard v. Salmon – Cardozo - M and S were involved in deal to lease land for 20 years; before 20 years, S made new deal with new lessor but S did not tell M about the new lease; M sues to get a piece of the action 

1. court held S breached his fiduciary duty b/c M had no opportunity to compete for the lease

2. S had more control over the deal as manager – had duty to disclose to equalize opportunities

iii. Duty of loyalty – limited to:

1. account to partnership and hold as trustee any benefits derived through partner conduct

2. don’t deal with partnership on behalf of party with adverse interest

3. refrain from competing with partnership before winding up
a. Baltrusch – O & W had a large partnership; O did the farming part of it; later O transferred his land to his sons G&G as well as a tractor for which he received compensation; W sued for breach of loyalty; court held no breach of loyalty b/c O received compensation and he gave accounting of receipts

iv. Duty of care – refraining from grossly negligent, reckless, intentional misconduct, or knowing violation of law

v. RUPA 404e – not a breach of fiduciary duty simply to further one’s interest

vi. operative phrase is “full and adequate disclosure of material facts”

vii. Modification of fiduciary duty
1. RUPA 103 – cannot waive the duty, but can carve out certain things that do not breach the duty (RUPA 103b3, 4, 5)

2. these carve outs must be reasonable

g. Transferring partnership interest (RUPA Article 5)

i. Partner can only transfer financial interest (right to profit/losses, right to distribution), not a management interest (RUPA 502)

ii. Rights of transferee (the guy who was transferred the interest) (RUPA 503b):

1. no right to: management, inspect records, require access to info

2. no fiduciary duty owed to partnership and other partners
3. right to distributions

4. right to receive payout at winding up

5. right to seek judicial determination that it’s equitable to wind up the partnership
iii. Rights of transferor (the guy who transferred the interest) (RUPA 503d):

1. rights and duties of a partner

a. fiduciary duties

b. duty of loyalty

h. Dissociation and Dissolution of partnership

i. How does partner disassociate? (NOTE: NO DISASSOCIATION IN UPA)
1. unilaterally at any time (RUPA 602) ( may be rightful or wrongful ( affects buyout price and time of payment

a. cannot contract this right away - RUPA 103b6 

2. RUPA 601 events:

a. Happening of agreed upon event

b. Partner is debtor in bankruptcy

c. Expulsion – by partners or by court

d. Death

e. Express will at any time( may be rightful or wrongful ( affects buyout price and time of payment

i. cannot contract this right away - RUPA 103b6
3. Wrongful v. Rightful disassociation

a. Wrongful – RUPA 602

i. If disassociation is breach of ptship agreement

ii. In term ptnship, if disassociate prior to expiration of term or completion of purpose
b. Effects of wrongful disassociation

i. Partner is liable to ptnship for damages of disassociation

4. Effect of disassociation

a. Partner’s duty of loyalty terminates (RUPA 603)

b. Partner’s right to participate in management terminates (RUPA 603) ( terminates duty of care
c. If partnership continues ( RUPA 701
d. If partnership wound up ( RUPA 801
e. Partnership continues ( RUPA 701
i. Partner’s interest is bought out

1. buyout price = liquidation value – damages from wrongful disassociation

ii. if wrongful and term ptnship, no payment until end of term (RUPA 701h)
iii. liability of partner

1. RUPA 701a – partner liable for events before disassociation

2. liable for xactions entered into within 2 years after disassociation if other party:

a. rznbly believed he was an active partner

b. had no notice of disassociation  (statement of disassociation will provide notice RUPA 704)

3. can’t amend ptnship agreement to eliminate liability at time of disassociation b/c RUPA 103b10
4. only limit liability via statement of disassociation RUPA 704
f. Partnership dissolves ( RUPA 801
i. RUPA Triggers for dissolution (McCormick – if it falls under RUPA 801 then partnership MUST dissolve; this was court ordered dissolution under 801(5))
1. express will by a partner not covered by 601(2)-(10) – this can be contracted away – no limit in RUPA 103
2. agreed upon event

3. unlawful to continue business

4. unanimous consent

5. if partner disassociates before term expires, half of others partner can elect dissolution

6. court order

ii. UPA Triggers for dissolution:

1. term/undertaking ends

2. express will of any partner

3. express will of all partners

4. expulsion of partner by other partners

5. partnership becomes unlawful to carry on

6. death/bankruptcy of any partner

7. court’s decree

iii. Effect of Dissolution (UPA)

1. authority of partner terminates (UPA 33)

2. partnership continues until termination after being wound up (UPA 30; RUPA 802)
IV. CORPORATIONS
a. Promoter Liability – promoters prepare a corporation, before formation, for commencing business
i.  Contracts entered into on behalf of corp

1. liability of promoter – 

a. to avoid liability, promoters should expressly disclaim personal liability (Moneywatchers – promoter signed lease agreement for the comp before incorporation with LL, then the comp incorporated and promoter changed the name on the lease to the corp’s name; corp defaulted and LL sued promoter personally

i. no novation b/c no intent to create new K and no intent to release promoter from personal liability; novation needs separate consideration
ii. promoter personally signed the lease

iii. no indication that corp assumed the lease agreement upon incorporation)
b. if no express disclaimer, and other party knew there was no corp, the other party prob intended for promoter to be liable

c. promoter enforcing K – promoter has no right to enforce once corp ratifies; if no ratification, promoter allowed to enforce the K

d. MBCA 2.04 holds persons acting on behalf of a corp prior to incorp personally liable for debts. What does acting on behalf of corp mean?

i. Harris v. Looney – Harris sold business to JR, formed by Alexander1, Looney and Alexander2.  court held Alex1 liable b/c he was present at the K signing and signed the deal, but since Alex2 and Looney were not present, they did not act on behalf of the corp at the deal before incorp.

2. liability of corp – 

a. no liability for K unless corp expressly or impliedly ratifies the K

i. expressly – ratified via BOD vote
ii. impliedly – ratified by accepting benefits of the K

3. corp enforcing K – upon ratification, the corp can enforce the K

b. Which law to apply – DOCTRINE OF INTERNAL AFFAIRS

i. The law of the state of incorporation will govern the internal affairs of the corporation

c. FORMATION PROCESS – if corp is validly formed, then promoter will be off the hook from liability assuming de jure corp ratifies the K
i. Corporate name
1. Reserve the corporate name for exclusive use by the owner for 120 days (MBCA 4.02).  Do this before printing letterhead, etc.

2. corporate name must include (MBCA 4.01):

a. “Inc.” or “corporation” or “limited” etc.

b. CAN’T INCLUDE language suggesting different purpose

ii. Filing documents

1. Articles of Incorp must be filed ( creates de jure corp

a. Must include MBCA 2.02:
i. Corporate name

ii. Max # of shares authorized

iii. Address of corp and agent’s name
iv. Name/address of incorporator(s)

b. May include provisions for:

i. Name/address of directors

ii. Purpose clause

iii. Managing the business

iv. Regulating powers of BOD

v. Par value for shares

c. Must include Del §102a

i. Corporate name
ii. Nature of business purpose – can state “any lawful business purpose”
iii. Stock authorization (max authorized, classes, rights, privileges, preferences, par value)

iv. Name and mailing addy of incorporators
2. incorporator must deliver Articles to Secretary of state with other fees and taxes; de jure corp is in existence on close of day on which Articles are filed

iii. Organization of Corp

1. if directors named, the BOD must hold a meeting to appoint officers and adopt bylaws, etc. MBCA 2.05
2. if directors not named, then incorporators hold meeting to elect directors or BOD

iv. Other required documents

1. bylaws must be created by BOD or incorporators (MBCA 2.06)

a. specifies directors, locations of meetings, how to elect directors

2. incorporation process does not require filing them

v. Corporation by Estoppel – equitable doctrine that prevents 3rd party from denying existence of corp – creates liability shield for promoter b/c it “creates” corp status

1. Requires: 

a. both parties rznbly believe they are dealing with a corp

b. neither party knows the corp does not exist

2. creditor can’t deny existence of corp and sue shareholders when creditor dealt with the corp as a corp
3. also, corp can’t deny its own existence to avoid liability to 3rd party when it transacted business as a corp (American Vending v. Morse – M sold carwash to AV before it was de jure and AV defaulted; M sued agents/officers of AV who signed the deal; AV argued corp by estoppel, but court held that since AV knew that corp did not exist, they could not use corp by estoppel to protect themselves from liability)
4. Kunkel – Kunkel started a filling station with help of Beach and Fairfield’s money and bought petroleum from Frontier but didn’t pay; Frontier sues Beach and Fairfield under partnership law; court holds Beach and Fairfield not liable – B&F are creditors, not partners; they did not hold themselves out as acting on behalf of the corp
a.  consider that Beach and Fairfield did nothing to try to incorporate, but they still got away, but in Hill, Ds tried to incorporate and still lacked good faith
d. de facto v. de jure corps

i. De jure corps are formed when articles are FILED, and the liability shield is now working

ii. De facto corps are argued by promoter to get corp protection against liability even when corp was not validly formed

1. requires:

a. law authorizing corp formation

b. good faith effort to incorp

c. use or exercise of corp powers
2. good faith requirement is important (Hill v. County Concrete – building comp tried to incorporate and printed supplies before finishing incorporation process at CM concrete; they finished incorporating as HN concrete b/c CM was taken, but continued business as CM; they defaulted on payments to concrete comp; incorporators argue no personal liability b/c of de facto corp; court found no de facto b/c of lack of good faith b/c even after discovering that CM was taken, they still did business as CM)
iii. if can’t find a de facto corp either, then the whole entity may fall under partnership law – promoter will be a partner and personally liable for the entity’s debts
e. Ultra Vires – coa against corp for acting in manner outside of scope of articles
i. Modern day: virtually eliminated b/c the purpose clause (MBCA 3.01) a corp can engage in any lawful business
f. Financing the Corporation
i. Valuing a business
1. usually look at discounted cash flow
2. business is valued higher than on the books – include good will, external factors, etc.
3. ON PAPER ( book value of business = owner’s equity = assets – liability
ii. Taxation
1. for partnership
a. file partnership tax form; whatever profit the partnership makes is flowed to the partners who claim it as income on their person returns, but the money itself stays in the partnership until a distribution is made
2. for corporation:
a. revenues – expenses = pre-tax profit – tax liability = shareholder equity/common stock – stock dividend distribution = retained earnings
b. double taxation ( corp is taxed on its profit, and the shareholder is taxed on the dividend distribution
iii. Capital Formation
1. 2 ways to finance a corp – debt and equity
a. Debt – get a loan from someone
i. Benefit – interest payments are deductible
ii. Rights – lender has right to interest payment and payment of principal
b. Equity – issue stock for the market to purchase
i. Rights – stockholder “controls” the comp
2. Equity financing – common and preferred stock
a. Terms
i. Shares authorized - # of shares authorized by BOD to be on market (stated in articles MBCA 2.02; MBCA 6.01)
ii. Shares issued - # of shares released on the market (issued <= authorized)
iii. Shares outstanding – shares released that have been purchased (MBCA 6.03)
iv. Common stock – this grants control over corp through voting power
1. 1 share = 1 vote
2. not entitled to dividend – only at discretion of BOD
v. preferred stock – security that generally has preferential rights to common stock
b. Must look at the face of the stock certificate in determining the shareholder’s rights (Kaiser Aluminum – do not consider extrinsic evidence of intent when interpreting stock xactions – just look at the stock certificate)
c. Default – no preferences unless specified in the Articles
d. Preferred stock preferences
i. Preferred dividend – when paying dividend to shareholders, preferred stock is paid first, then the remainder is divided equally amongst common stock
ii. Cumulative – if dividend declared, but not paid, the dividend will be cumulative with the following year; this cumulative amount will have to be paid first
1. dividend overhang = unpaid cumulative dividend
e. Liquidation preferences
i. Participating – on liquidation, preferred stock gets paid twice – first pay creditors, second pay preferred stock the amount on the certificate, third pay common stock and preferred stock equally – the preferred stock participate in the common stock dividend
f. BOD will use “blank check preferred” stock – if unclear which preferences are strategically best, this allows BOD to issue stock and fill in preferences later
i. This is response to huge burden of amending the articles to change preferences or authorize more stock
g. Redeemable stock – corp buys back their stock (called Treasury stock) (MBCA 6.31); 2 reasons for it:
i. Investor wants his money back so he compels the corp to buy back the shares
ii. Corp voluntarily does it to eliminate dividend overhang but corp may have to pay more if there is overhang
iii. Effects - MBCA 6.31:
1. shares become authorized but not issued
2. if articles prohibit reissue; authorized shares is reduced
iv. requires a legally available source of funds
v. constitutes a dividend – subject to balance sheet and equity tests
h. redemption and callability are essentially the same thing, but from opposite perspectives.  Redemption is more of a privilege for the shareholder, where callability is the corp’s right.  
i. Consideration for stock
i. MBCA 6.21 – anything can be consideration for stock paid

ii. CA 409 – future services are NOT consideration; promissory notes are not consideration unless secured by other collateral; “sweat equity” or past services can be used as consideration
j. Convertible stock – allows a security to be converted into a another security (i.e. pref into common; debt into preferred or common)
k. Issuing
 stock (MBCA 6.21) and paying dividends
i. par value – arbitrary value for stock set by BOD – no relation to purchase price of stock
1. does impact dividends
a. capital surplus = purchase price – par value
b. dividends can be paid from retained earnings + capital surplus
2. impacts franchise tax – this is why it’s kept really really low
3. stated capital = par value * issued shares
ii. shareholder has no right to a dividend until the BOD declares it - only issue dividend if passes insolvency tests (MBCA 6.40)
1. balance sheet test: post distribution, assets > liabilities
2. equity test: corp should be able to pay debts as they become due
3. if pass either test, dividends are ok to pay
iii. mechanics of paying dividends MBCA 6.40 
1. corp declares dividend – this must occur before dividend can be paid
a. default: shareholders on declaration date are paid
2. corp sets record date – this is allowed, but not required; then shareholders on record date are paid
a. McIlvain – if you are shareholder on record date but die before close of business, you are considered shareholder on record date
iv. Stock is considered personal property – stock splits are not new property (Lynam – wife not entitled to half of shares obtained through stock splits even though splits occurred during marriage)
3. Debt financing – lender entitled to interest payment and principal payment
a. Effects:
i. Corp gets interest payment deduction
ii. Lender has priority in liquidation
b. Divided into two classes
i. Short term – helps with immediate cash flow problem – uses commercial paper market
ii. long term – finance purchase of capital asset
1. bonds – secured debt
2. debentures – unsecured debt
c. options give someone the right to buy something (MBCA 6.24)
i. right – short-term; provided to existing shareholders to recoup their investment
ii. warrant – long-term; provided to general public; they can buy other securities in future
iii. option – stock options for employees provide stock in exchange for employment
d. leveraging is using debt to purchase items; it has risks:
i. equitable subordination
ii. govnt will determine the debt is equity and the corp loses interest deductions
iii. court will PCV
g. Remedies against corporations

i. PIERCING CORPORATE VEIL – MAIN IDEA: is the corporation acting to promote fraud or injustice?
1. 3 prong test courts use:
a. No separate corporate identity

b. Fraud or inequitable consequences

c. Court deems PCV appropriate

d. No separate corporate identity – PCV when there is no separate corp identity; consider factors:

i. Degree to which corp legal formalities have been maintained?

ii. Degree to which individual and corp assets and affairs are commingled

1. undercapitalization

2. failure to observe corp formalities

3. absence of corp records

4. corp paid for individual obligations
iii. Baatz – bar served alcohol to drunk customer who then drove off and killed someone on the road; victim sued bar who had no dramshop insurance; court did not PCV b/c funds not commingled and undercapitalization was unclear
1. no statute requires min $$$ in bank
2. being undercapitalized places burden on victim b/c no way to recover ( more reason to PCV and allow victim to recover from shareholders
e. fraud or inequitable consequences – consider factors:

i. fraudulent misrepresentation by corp directors

ii. use of corp to promote fraud, injustice
iii. Goldberg cab case – taxicab hit pedestrian plaintiff who sues cab corp and owner of cab corp; court PCV on equitable grounds….also found factors:
1. Commingled
2. Centrally purchased supplies
3. Cabs are centrally garaged
f. court deems it appropriate to PCV

2. court will only PCV when factors are satisfied (Brevet – GP got consulting services from Brevet, but never paid for it; court did not PCV b/c factors were not satisfied – no analysis provided)
ii. ENTERPRISE LIABILITY – allows P to recover from an enterprise, rather than from just one corp (hold parent liable for subsidiary corp)
1. Easier to satisfy than PCV b/c the directors still retain liability shield
2. Must look at similarities between the businesses (Smith Carpet case – Smith set up Colonial Mat, Colonial Carpet, and Colonial Industrial and xacted with McLeod, after xacting with MacLeod under C. Mat, Smith switched to C. Carpet, then defaulted; court held that Smith could sue the enterprise (or just C. Mat) b/c the entities were similar:
a. same line of business
b. Smith was president of both
c. same directors of both 
d. same address and phone number
e. co-mingled assets and settled others’ debt
3. compare U-Haul – plaintiffs needed documents produced that were actually held by Republic Insurance, not U-Haul, but P claims that they are similar entities and U-Haul should be forced to produce docs; court held that although Amerco owned U-Haul and Republic, U-Haul and Republic are not sufficiently similar entities to invoke enterprise liability; only similarities are some directors and common parent
iii. EQUITABLE SUBORDINATION – equitable doctrine that subordinates a claim to other claims if fairness requires
1. Pepper – Pepper sued Dixie for accounting, meanwhile Litton was sole shareholder of Dixie and forced Dixie to confess judgment in his favor in claim for back salary, then executed on judgment and then Dixie filed for bankruptcy – this was to the detriment of all creditors; court subordinated Litton’s claim b/c:
a. he sat on his rights and enforced at his leisure
b. he used fiduciary power for his own advantage
h. DIRECTORS AND OFFICERS
i. MBCA 8.01 – requires every corp to have a BOD, except where shareholder agreement eliminates BOD (MBCA 7.32)
ii. Powers of BOD
1. BOD is never allowed to abdicate its authority (Grimes – plaintiff claims that exec severance package abdicated BOD authority; court held that it did not because the severance package of $1.6M was only a fraction of the corp’s wealth)
a. Abdicating may be breach of duty of good faith

2. however BOD can form committees per MBCA 8.25 – creation requires majority BOD vote - committees can do everything BOD can do except:
a. authorize dividends, unless by formula approved by BOD
b. approve actions that require shareholder approval
c. fill vacancies on BOD
d. adopt, amend bylaws (this requires either BOD or shareholder approval)
3. see MBCA 8.01c – powers of BOD
iii. Selection of Initial Directors
1. which directors qualify?  MBCA 8.02 – director need not be resident of state or shareholder; articles/bylaws can overrule this
2. Default: must have atleast 1 director; all must be human (MBCA 8.03) – specify number or method of determination in articles or bylaws
3. if not specified in articles or bylaws, name first directors during organizational meeting (MBCA 2.05)
4. annual meetings are always required (Hoschett – corp never had annual meeting to elect directors but got written consent from maj of shareholders electing some directors, plaintiff wants to compel meeting; court held that annual meeting is required b/c it serves other purposes than electing directors)
iv. Length of Terms
1. default: initial director’s terms expire at first shareholder meeting electing directors (MBCA 8.05)
a. i.e. if articles specify initial directors, their terms will expire at the first shareholder meeting (so this could be a 2 month term??
)
2. default: term of director filling vacancy expires at next shareholder meeting
v. Election of directors MBCA 8.03
1. directors are elected at the first shareholder meeting
2. top highest vote getters are elected – applies to straight and cumulative voting
vi. Removal of Directors
1. director can resign (MBCA 8.07)
a. need WRITTEN resignation delivered to BOD – effective upon delivery unless otherwise specified
2. default: shareholders can remove with or without cause (MBCA 8.08a) – articles can change this to require cause
a. only removed at shareholder meeting whose purpose is to remove director – purpose must be stated in notice (MBCA 8.08d)
b. default: if director elected by class of shareholders, only that class can remove him (MBCA 8.08b)
3. court can remove director for fraudulent conduct and where removal is in best interest of corp (MBCA 8.09)
4. CA §303(a)(1) – can’t remove director if “no” votes would have been sufficient to elect director via cumulative voting 
vii. How BOD makes decisions – 2 ways 
1. unanimous written consent to take certain action – no meeting required (MBCA 8.21)
2. need BOD meeting; valid meeting requires
a. call – see notice
b. notice
c. quorum
d. adequate vote
e. Notice 

i. Default: MBCA 8.22a – no notice requirement for BOD meetings – schedule of meetings is sufficient

ii. Court can require notice on fairness grounds (Adlerstein – A was majority shareholder of 3 directors; directors had meeting and told A it was for unpaid fees but it was really about removing A, and they voted to remove A; court held the meeting was invalid b/c A deserved notice since he could have removed the other directors)
iii. Special meetings - Default requires 2 days notice of date, time, place; but purpose not req’d
iv. Waiver of notice MBCA 8.23:
1. express - written waiver 
2. implied - attending the meeting and not objecting or attending and voting
f. Quorum (MBCA 8.24) – minimum voting power required for valid BOD action; always atleast 1/3 of directors
i. Default: majority of fixed # of directors
ii. Default: ARTICLES/BYLAWS CANNOT LOWER QUORUM BELOW 1/3 OF AUTHORIZED # DIRECTORS (CA 307; DEL 141; MBCA 8.24)
g. Voting (MBCA 8.24)
i. Default – majority of quorum at the director meeting votes affirmatively 
ii. Articles can increase necessary votes above majority; articles cannot lower necessary votes below a majority of quorum (CA 307; Del 141; MBCA 8.24)
viii. Directors and Agents
1. MBCA 8.31 – directors have fiduciary duty to the corp to act with good faith, in best interest of corp
a. Presumption of innocence - plaintiff has burden of proof
ix. Officers and Agents
1. offices and officers are described in the bylaws or by the BOD
2. officers have: (1) title and (2) policy-making function
3. appointing officers
a. MBCA 8.40 – appointed by the BOD, or another officer if BOD/bylaws allows
4. officers are agents of the corp
a. officers acting in ordinary course of duty bind the corp as an agent via apparent authority (HD Irrigating – Kimble was president of Properties Inc. and Cattle Co. and sold irrigation equip from Properties Inc. and made misrepresentation about the equip.  Buyers sued Kimble, Properties Inc., and Cattle Co.  court held that Kimble and Properties Inc. were liable b/c Kimble was agent and acted in course of business, but Cattle Co. not liable b/c the equip was not related to them – agents must act in ordinary course of business for the corp in order to bind the corp.  Kimble liable in equity b/c he lied.)
b. officers have fiduciary duty to corp to act in good faith, in best interest of corp and with due care (MBCA 8.42) – if acting in such a way, no personal liability for officers
c. 1 officer can act as multiple roles (MBCA 8.40d) – risk to corp of getting bound in decisions 
(Snukal – Lyle appointed as president and CFO had authority to bind the corp with 1 signature b/c statute required signature of 2 officers, not 2 individuals)
5. removal of officers (MBCA 8.43)

a. removable WITH OR WITHOUT CAUSE by BOD or other officers (if bylaws/BOD allows) (Andrews – fiduciary duty of officer does not give officer the right not to be fired)
V. SHAREHOLDER VOTING IN PUBLICLY TRADED CORPS
a. Main Idea: shareholders not involved in management of corp – they vote on electing/removing directors, hiring external auditor, amending articles
b. Mechanics of Shareholder Voting
i. Must vote at shareholder meeting
1. MBCA 7.01 – corp MUST have annual shareholder meeting, if there is no unanimous written consent to elect directors
2. What creates a valid meeting?
a. Notice – MBCA 7.05 – notice of date, time, place between 10-60 days before meeting – only to shareholder entitled to vote (default); no description of purpose (McKesson – court invalidated decisions made at SH meeting b/c notice sent out 61 days prior to meeting)
i. Notice waived: MBCA 7.06 – writing, signed, and delivered to corp; or
1. conduct: attendance to meeting unless:
a. objects at beginning of meeting
b. Quorum – MBCA 7.25 – majority of outstanding shares – shareholders cannot break a quorum
c. Voting – different jdx have diff requirements
i. Del §216 – yes must be majority of shares present; abstention = no
ii. MBCA 7.25 – yes votes must be majority of shares voting; abstention = abstentions
iii. CA §602 – two part:
1. yes must be majority of shares voting
2. yes must be majority of req’d quorum
iv. this voting does not apply to electing directors; directors are elected via straight or cumulative voting and the highest vote getters are elected
d. example: 1000 shares outstanding; 600 present at meeting
i. Y = 280
ii. N = 225
iii. Abs = 95
iv. Del – No Pass; Y = 280, N = 320 (225+95); need 301 (majority of 600 present)
v. MBCA – Pass; Y = 280, N=225
vi. CA – Pass; 
1. majority of voting; 280>225
2. req’d quorum = 501, majority of this is 251; and Y=280 > 251
e. example: 1000 shares outstanding; 600 present at meeting
i. Y = 200
ii. N = 180
iii. Abs = 220
iv. Del – No pass; Y = 200, N = 420; need 301
v. MBCA – Pass; Y=200, N=180

vi. CA – no pass

1. majority of voting; 200>180

2. req’d quorum=501, majority of this is 251, and Y=200<251
ii. Methods of voting
1. quorum required – this is majority of outstanding shares
a. who owns the share?
i. On record date established by BOD, the record owner of the share can vote
ii. Shareholder is beneficial owner, but xxx is the actual owner.  – broker submits stocks sold for corp to DTC….[fill in the blank]
2. shareholder can vote in person – show up at the meeting
3. Shareholder can vote through proxy
a. Publicly held corp must send out a proxy stmt subject to federal proxy regulations
i. SEC Act 1934 - Reg 14a – corp must provide shareholders w/annual report, proxy stmt, ballot
ii. Reg 14a9 – need full and adequate disclosure of all material facts
iii. Reg 14a8 – shareholders can propose resolutions that must be sent out in the proxy stmt
b. Proxy defined – written agreement that creates fiduciary relationship (MBCA 7.22)
c. Proxy allows shareholders to appoint a representative to cast their vote at a meeting
d. Principal is the shareholder; Agent is the proxy holder
i. in writing: include name of proxy, and valid for 11 months, unless expressly stated otherwise
e. default: proxy is revocable; but proxy can be irrevocable (MBCA 7.22d)
i. requirements:

1. states it is irrevocable
2. appointment is coupled with interest
ii. CA requirements 7.25
1. states that it is irrevocable
iii. terminate irrevocability
1. shareholder death and notice to corp of death prior to proxy vote
2. termination of interest
3. principal didn’t know of pre-existing irrevocable appointment at time of purchasing shares
iii. Shareholders elect directors
1. straight voting – MBCA default – each SH votes his number of shares per director – MAJORITY SHAREHOLDER ALWAYS WINS
2. cumulative voting – allows each SH to vote all of his votes on 1 director – allows minority director elected
a. determine if a shareholder can elect 1 director
i. # of shares needed = # shares voting      + 1
                               # directors +1
ii. To be eligible, must have requisite # of shares ( minority votes all votes on 1 director
iii. #Votes = #shares * #directors
iv. NO COMPETITION FOR DIRECTORS – highest affirmative vote getters elected
b. Each SH with requisite shares will probably elect at least 1 director
c. Diff jdx requirements
i. Del – straight voting only
ii. CA – unanimous written consent to elect directors; cumulative available
iii. MBCA 7.28 – default is straight; cumulative allowed via articles (“opt-in
”), meeting notice, proxy
d. Cumulative voting provisions does not guarantee right to minority representation on the BOD (Humphreys v. Winous)
e. CA §303(a)(1) – can’t remove director if “no” votes would have been sufficient to elect director via cumulative voting
c. Shareholder Rights
i. Generally limited – but inspection rights exist

ii. Shareholders can inspect corporate documents if they have a “proper purpose” – right to inspect so long as request relates to a proper purpose or one’s interest in the corp (Compaq – shareholder demanded to see stock ledger to locate other shareholders and ask if they were interested in shareholder lawsuit v. corp for fraud; court held this was a proper purpose and Compaq has burden of showing improper purpose)
1. CL doctrine balances shareholder interests v. corp interests
a. shareholder interest – personal right not to be misled
b. corp interest – efficient continuity of business
2. proper purpose - shareholder requests less sensitive docs (i.e. articles, board minutes, bylaws)
a. BOD has burden of showing improper purpose
3. if shareholder requests financial docs, this is improper purpose b/c not related to shareholder’s interest in the corp
iii. if demand for inspection with proper purpose is refused, shareholder has two options:
1. file suit against corp
2. dump stock
VI. FIDUCIARY DUTIES AND BUSINESS JUDGMENT

a. Fiduciary duty is composed of: duty of care, duty of loyalty, and duty of good faith (but is this a separate duty?)
b. DUTY OF CARE – this is negligence 
i. Breaching duty of care: 2 ways – misfeasance and non-feasance
1. misfeasance – failure to exercise informed decision making (Van Gorkum)
a. if BOD is on notice of problem and fails to act, this is misfeasance b/c it’s failure to exercise rznble judgment
2. non-feasance – failure to act that resulted in harm (Caremark – shareholders sued corp for breaching duty of care for being fined $250M; court held that directors did not breach their duty of care b/c they rznbly relied on reports and info systems; court recognized duty to attempt in good faith to assure corp reporting system is functioning properly)
ii. Judicial standard of review

1. MBCA 8.30 – discharge duties in manner a reasonable person would discharge duties ( ordinary negligence
2. Business judgment rule gives deference to BOD and finds no breach of duty of care (Wrigley – P allegedly breached duty of care when corp did not raise lights for Wrigley field to allow night games and make more money; court used business judgment rule to hold that other considerations in the business judgment of the BOD justified not raising lights)
a. BJR: courts will presume in the absence of factual allegations suggesting fraud, illegality, or self-dealing, that the BOD acted in good faith to make a decision in the corp’s best interest

3. Some courts apply the gross negligence standard in discharging duties – grossly negligent action will curb use of BJR (Van Gorkum – VG, CEO of Trans Union, negotiated sale of his corp to Pritzker, but did not use the help of any other BOD members; court determined that duty was breached b/c uninformed decision was made to sell the corp, no other directors were used, only relied on buyer’s proposal)
a. emphasizes procedure as crucial component to business judgment
iii. Director liability for breach
1. limit director liability with raincoat provision (Del §102b7; CA 204a2 – limit/eliminate director personal liability to corp/shareholders only for breaching duty of care)
2. must opt-in to get this provision – include in articles
3. lose the raincoat if directors act in bad faith
c. DUTY OF LOYALTY – duty to act in best interest of corp and not against corp interest
i. Usurpring corporate opportunity is breach of duty of loyalty
1. what is corporate opportunity?

a. An opportunity presented to an officer/director that is so closely tied to the corp’s business that the officer/director can’t accept it for himself

b. Northeast Harbor gives 4 tests to evaluate whether opp is corp opp:

i. Interest expectancy – corp opp is one where the corp expects to have a future interest in the opportunity

1. was it feasible opp for corp?

ii. Line of business – opportunity is reasonably related to the corp’s current line of business

1. Northeast – no corp opp under line of business unless assume golf course would eventually go into real estate dev.; or assume they had interest in isolating the land and keeping it free of development

iii. Fairness – equitableness of opportunity to corp – very unpredictable

iv. ALI – to get opp free and clear, must:

1. give full and adequate disclosure of all material facts to the BOD

2. give BOD chance to reject the opp. – only rznble time should be req’d but this is interpretation

2. loyalty does not require that you risk yourself for benefit of corp

ii. conflict of interest makes xaction voidable
1. conflict of interest must be material financial interest
2. self-dealing != conflict of interest automatically

3. self-dealing rests hugely on inadequate disclosure

a. Concord Oil – Tomaino
 is majority shareholder in Concord Newport, and buys equip and land from Newport Oil for $1, and sells it to Concord Newport for $5K; court held no breach of loyalty b/c the $5K sale price was below FMV.
b. Dunkin Donuts – Geller rec’d a finder’s fee to set up Allied to purchase Dunkin, Geller mentioned his interest to CEO and Legal but was never paid finder’s fee; court held disclosure was insufficient b/c he should have made more effort to more adequately inform them.  
i. Irrelevant that corp was not financially harmed – self-dealing still exists

ii. Even though finder’s fee could never be used by corp, focus is on director incentives prioritized over corp’s interests
iii. even if xaction is voidable, CA §310
 – safe harbor - provision can validate xaction

1. 2 different questions:

a. does the measure pass?

i. This uses basic voting rules (yes>no)

b. is the measure cleansed?

i. This uses CA §310

ii. If not cleansed, then interested director has burden of proving entire fairness to validate transaction
iii. If cleansed, then transaction is valid

2. §310a1 – shareholder approval

a. requires:

i. full and adequate disclosure of all material facts to shareholders

ii. good faith approval by shareholders

iii. no interested shareholders can vote

b. court will not interfere with this b/c if shareholders have already voted, they should know what’s best for themselves ( if satisfied, very hard for P to set aside xaction
i. P can’t prove unfairness b/c courts don’t care – only challenge on inadequate disclosure
3. §310a2 - Board approval

a. requires:

i. full and adequate disclosure of all material facts to BOD
ii. good faith approval by disinterested directors

iii. enough disinterested directors must vote yes to approve w/o interested director

iv. transaction is fair to corp

b. if satisfied xaction is cleansed, standard switches to BJR; burden switches to P to prove unfairness or fraud, illegality, self-dealing
c. if P does not satisfy burden, then transaction is validated
4. §310a3 – court approval
a. person asserting validity (interested director) must prove it was fair and reasonable to the corp
iv. if one of CA§310 provisions is satisfied, then xaction is cleansed and standard switches to BJR – is there still room for party seeking invalidation to sue? YES

1. If 310a1 is used, only challenge on inadequate disclosure; courts will not invalidate based on fairness b/c shareholder owners of the corp decided transaction was fair 

2. If 310a2 is used, can challenge based on fairness b/c directors may not have been independent; also challenge on inadequate disclosure

v. if none of CA§310 provisions is satisfied, then xaction is not cleansed – interested director must prove entire fairness

1. entire fairness – (1)fair price and (2)fair dealing

a. HMG – seller’s agent has buy-side interest in real-estate xaction but failed to disclose it, one other director also had a disclosed conflict of interest; court held that “entire fairness” was not satisfied b/c failure to disclose is not fair dealing and it is unclear that a fairer price could not have been obtained with disclosure

VII. SHAREHOLDER DERIVATIVE LITIGATION
a. On behalf of corp, shareholders are suing the BOD to redress harm done to the corp by the BOD…the cycle:
i. 2 ways to go about this

1. Shareholder demands that BOD cause the corp to sue BOD

a. If BOD agrees, the derivative suit will proceed

b. If BOD refuses using sound business judgment, shareholder can only challenge BOD’s refusal

-OR-

2. SH proves demand is futile, so shareholder files suit against BOD directly
b. Derivative v. direct:

i. Derivative actions: are based on duties owed to the corporation; the relief must go straight to the corporation
1. examples: Director duty of loyalty, duty of care, duty of good faith(Disney – suggests this is a separate duty)

ii. Direct actions: based on shareholders’ rights; relief must go straight to the shareholder

1. examples: Right of inspection

c. When is demand required?

i. GR: demand is always required unless shareholder can prove demand is futile

ii. Demand is futile when majority of BOD is interested or disindependent (Martha Stewart – court decided that majority of the BOD was trustworthy and demand was not futile)

1. interested = having conflict of interest

2. disindependent = director is not trustworthy due to undue influence

d. corporations can also form committees to investigate probability of a derivative action and file a mo2dismiss (PSE&G)
i. committee will determine that pursuing litigation is not in best interest of the corp – court will analyze this decision under different standards:
1. NY approach – BJR – considers independence and disinterestedness of committee – if both are ok, then mo2dismiss granted

2. Del approach – 

a. Corp has first burden to show committee was disinterested and independent

b. Then court will apply its own discretion in determining if dismissal is in corp’s best interest

3. Mass approach - **court used this*** - modified BJR – 

a. Corp must first assert that the decision to refuse demand was reasonable and based on good faith

b. Then shareholder is allowed discovery only as to the refusal of demand and only on actions post-demand (nothing pre-demand)

VIII. CLOSELY HELD CORPORATIONS – NON-PUBLIC CORPS
a. Formation of closely held corp

i. Must elect to be closely held corp in the articles 

ii. California - §158

1. 35 shareholders or less

2. elect in articles: “This corporation is a close corporation”

iii. Delaware - §342

1. 30 shareholders or less

2. 1 or more restrictions on share transfers

3. not registered with SEC

4. elected to be governed by Delaware’s close corp statute

b. Mechanics of shareholder voting
i. Shareholders enter into agreements to facilitate voting

1. voting trusts (MBCA 7.30) – separates economic rights and voting rights in stock – allows smoother transition of wealth b/w generations (Lehrman – AC and AL created AD stock that they argued created a voting trust b/c AD would break the deadlock; court held not a voting trust b/c AC and AL could still freely vote their stock, even though their voting power was diluted – voting trust must divorce voting right from beneficial right)
a. a proxy is like a voting trust – but their validity is judged differently

2. pooling agreements (MBCA 7.31) - agreement b/w 2 or more shareholders stating how they will individually vote their shares
a. pooling agreements will only get a seat on the BOD, but will not help control the BOD

b. important to include enforcement provision for the pooling agreement w/i the pooling agreement (Ringling Bros. – director violated pooling agreement which resulted in a different director being elected, the agreement had no method of enforcement other than the parties seeking to enforce it; court held that agreement was valid but simply invalidated the votes of the breaching party)

c. violation of pooling agreement is a breach of K action (Ringling Bros.)

d. MBCA 7.31b – pooling agreements can be judicially enforced

3. shareholder agreements (MBCA 7.32; CA 300) – agreements made b/w shareholders that determines how the corp is run in some way 
a. Requires: 
i. conspicuous notice on stock certificate; 
ii. included in articles/bylaws or make it known to the corp
b. GR: SH agreements cannot limit BOD discretion (McQuade – majority and minority shareholder entered agreement to use best efforts to keep each other on the BOD, which limits BOD discretion; court struck down the agreement under public policy b/c it restricted the BOD’s discretion to manage the corp in the best interest of the shareholders)

c. Exception: when all shareholders are part of the agreement, it is ok to limit BOD discretion (Clark – both directors were the sole shareholders and entered into shareholder agreement that limited BOD discretion; court upheld agreement b/c in this case the BOD is looking out for all shareholders); also, even if corp fails to elect as closely held, court can still validate SH agreement under public policy (Zion – corp failed to elect as closely held; court still upheld SH agreement that gave one shareholder veto power under public policy; the only two shareholders were parties to the action; must show the agreement is fair with only slight impingement)
d. requiring dividends will violate McQuade b/c dividends are BOD discretionary, but Galler upheld dividend requirement provision b/c the K did not harm anyone
4. super-majority provisions – requires more than absolute majority to take action; creates a veto power for minority shareholders; MBCA – supermajority for BOD can be in articles or bylaws; supermajority for shareholders must be in articles.
a. This is basically adding a provision that in order to take action, need a supermajority vote that requires the vote of the minority director ( this gives minority director veto power

b. Apply supermajority provision to amending articles to protect minority shareholder (Whetstone – court held that minority shareholder could recoup investment if supermajority provision was eliminated by amending articles/bylaws)
c. Supermajority implicitly creates deadlock problem in the future

c. Stock Transfer Restrictions (STR)
i. MBCA 6.27 – restriction must be noted conspicuously on the certificate, and transferee must have knowledge of the restriction, and must be reasonable
ii. Restrictions cannot require forfeiture of value earned in stocks

1. Harrison – STR limited number of shares that were free of corp’s opportunity to buyback, when plaintiff was fired only 45% were free and corp wanted to buyback 55% but plaintiff refused claiming they represented earned income; court held that the 55% had not yet been earned b/c it was contingent on his future employment, court upheld the STR

2. BUT Sizzler case – John purchased 25% of stock subject to 5-year employment, and if terminated before, corp could buyback at the purchase price; John fired in year 3 and corp wanted to buyback all stock at purchase price; court struck down the restriction b/c it forced John to forfeit earned appreciation in his shares

3. BIG DIFFERENCE: Harrison did not own the 55% b/c they had not vested, but John owned the 25% and was free to sell them.  
iii. Responsibility of the corp to ensure the STR is conspicuously noted (Ling – court struck down STR b/c it was not conspicuously noted on the stock certificate – it was in fine print)

iv. Types of restrictions

1. buy-sell agreement – obligates the corp to purchase shares; if refused, then other shareholder must purchase the shares

a. this helps keep closely held corps owned by the same people

2. right of first refusal – option of corp or shareholder to first refuse purchasing shares; if refused, then a market buyer can be found

v. restrictions must be reasonable and the buyer must have notice of the STR (FBI Farms – B bought the shares subject to the restriction at a sheriff’s sale subsequent to his divorce; court upheld the STRs b/c B knew about the STRs and they were reasonable)

d. Dissention and Deadlock

i. This is unique problem to closely-held corps – fewer shareholders with larger percentage interests can’t come to an agreement

ii. Analysis:

1. is there a deadlock problem?

2. can the corporation still operate as a going concern?

3. if yes ( no problem
4. if no ( remedies

iii. Remedies

1. voluntary dissolution

2. court ordered dissolution only if business can’t operate – no right to dissolution (In re Radom - sister inherits share and refuses to pay Radom paychecks; court did not dissolve the corp despite the deadlock b/c court finds other options for Radom)

3. court may validate the transaction under public policy (Gearing – Meacham didn’t show at BOD meeting so quorum could not be formed, but BOD voted anyway and passed the resolution and Meacham sued to invalidate the transaction; court validated the transaction on public policy grounds finding that Meacham waived her right to object to the BOD action b/c she failed to show up)

e. Fiduciary duties amongst shareholders – majority shareholders owe a fiduciary duty to minority shareholders

i. Delaware – less strict view of the duty majority shareholders owe (Sinclair – no breach of duty when excessive dividends were paid b/c minority shareholders also received their share)

ii. Other jdx (Miss.) – stricter view (Fought – breach of duty when SH breached shareholder agreement of how shares would be redistributed)                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       
iii. 2 standards that can be applied: (1) intrinsic fairness; (2) business judgment

1. Majority owes duty of “intrinsic fairness” derived from partnership law when there is self-dealing (Fought – shareholder agreement provided that stock should be sold to other shareholders equally before being sold on market; Morris bought all of Peyton’s shares without offering it to Fought in violation of the agreement; court held this was breach of fiduciary duty owed to minority shareholders)
2. use business judgment rule when there is no self-dealing (Sinclair – Sinclair forced its subsidiary to pay excessive dividends; court analyzed under BJR b/c the dividends were not self-dealing since the minority shareholders received their own share of the dividends)

iv. Oppression - MBCA 14.30 - majority cannot freeze-out minority by acting oppressively towards minority SH – consider majority’s conduct in deciding oppression, not minority expectations:
1. firing minority SH

2. excluding from mgmt

3. refusing to pay dividends

4. high income to majority SH

case: Kiriakides – Alex deprived John and Louise of stock and financial benefit from stock, corp refused to declare dividends despite large cash reserves, gave low buyout offers to J and L; court held this was textbook oppression; remedy is either dissolution or buyout scheme

IX. Securities Regulations
i. Rule 10b5 – prevents fraud and misrepresentation in connection with purchase/sale of securities; always include fraud claim in addition to 10b5 b/c can’t get punitive damages for 10b5, but can get punitive for fraud

1. only have implied cause of action

2. no affirmative duty to speak; but if you speak, you better be truthful

ii. situations with potential 10b5 liability –                                                 (1) fraud/misrepresentation; (2) insider trading; (3) tipper/tippee 

iii. fraud/misrepresentation

1. Elements of 10b5:

a. used facilities of interstate commerce

b. SH has standing

c. misrepresentation or omission

d. occurred in connection with purchase or sale of stock
i. excludes potential purchasers who did not buy

ii. excludes SH who refrained from selling
e. scienter – intent

f. material

g. reliance

h. economic loss

i. loss causation

2. used interstate commerce – very broad definition – as long as any part of the xaction used I/C then this is satisfied (Dupuy – I/C was used when telephone lines were used to do the xaction)

3. standing – SH has standing if he owned shares at time of misrep; and owns shares at time of trial

4. scienter – intent to deceive, defraud, or manipulate; reckless is also ok

5. material – standard is whether a reasonable investor would consider the information important to making a decision whether to trade the stock (Basic – merger discussions were found to be material)
a. weigh factors: magnitude of event v. probability of occurrence

6. reliance – fraud on the market theory – court created presumption of reliance where SH relies on market price of stock b/c misleading info leaked into the market will affect stock price; SH should be able to rely on the market for accurate prices (Basic)
7. economic loss – monetary loss

8. loss causation – loss was proximately caused by the misrepresentation (Dura – following misrepresentation, stock price fell and then rebounded 1 week later and plaintiff’s sold during that week; court held no loss causation b/c the SH may have sold for any number of reasons other than the dropping price)
iv. insider trading – non-disclosure results in 10b5 liability

1. Analysis:

a. Determine if info is material (Basic)

b. Determine if info is non-public

c. Determine if there is duty to disclose (Chiarella, O’Hagan)

d. If he trades, then must first disclose per the duty
2. GR: disclose or abstain (Texas Gulf Sulphur) 

a. disclose = disclose the info and allow dissemination into the market

b. what kind of duty?

i. need an independent affirmative duty to disclose in order to be liable for 10b5 (Chiarella – the printer that figured out the tender offer had no duty to disclose b/c he had no dealings with the corp with which he was trading)
ii. misappropriation theory will expand this liability (O’Hagan – attorney traded stock in target corp on info he received through his law firm from bidding corp; court held there was duty even though he was trading in stock for corp with which he had no relationship)

1. basically, if you trade on material non-public info for your own benefit, regardless of how you get the benefit, then you have 10b5 liability

v. tipper/tippee – 
1. Analysis:

a. Has tipper violated his fiduciary duty by passing on info for his personal gain?
b. Does tippee know or should know of breach
c. If so, then tippee has derivative duty not to disclose info 
d. If tippee trades on stock, then tippee is 10b5 liable
2. tipper = corp insider; the guy who passes the info

3. tippee = the guy who receives the info

4. tippee is 10b5 liable only where the tipper violated his fiduciary duty in passing the info to tippee and tippee has knowledge or should know about breach (Dirks – Secrist tipped Dirks onto accounting fraud; SEC sued Dirks for involvement in disclosure of fraud)

a. tipper breaches his fiduciary duty when he passes the info along for his own personal benefit (any benefit will suffice) (Dirks – since Secrist had no personal gain from passing on info of the fraud, he did not breach his fiduciary duty to the corp)
vi. 16b – short swing trading

1. Elements:

a. P corporation is a reporting corporation

i. NYSE listed

ii. NASDAQ listed (>500 shares; >$10M assets)

b. D must be statutory insider

i. Director – must be director at either purchase or sale

ii. Officer – must be officer at either purchase or sale

iii. Shareholder – must own >10% of stock at BOTH purchase and sale

c. D must buy and sell, or sell and buy equity only within 6 months 

d. Must satisfy matching principal

i. If buy > sale (officer/director)

1. only 16b liability for shares sold

ii. if sale > buy (officer/director)

1. only 16b liable for # shares sold equal to # shares bought

iii. for shareholders; 16b liability exists and matching principal applies to buys and sales after >10% ownership is achieved

1. first purchase getting 10% ownership doesn’t count for 10b5 liability

2. after >10% ownership obtained, 16b liability applies to shares sold with corresponding purchases 

X. UNINCORPORATED ENTITIES

a. Limited Partnerships

i. created as a way to aggregate large sums of money into a venture while allowing investors to obtain limited liability as well as the ability to pass losses thru to offset income taxes (tax shelter basically)

ii. requirements (ULPA):

1. must have at least one general partner and one limited partner

a. general partner has unlimited liability and full control of the business

b. limited partner has limited liability and no control of the business

2. must file with the state (no way to be inadvertently created)

iii. should also have a partnership agreement with profit sharing, and other details of the business

iv. limited partner can lose limited nature of status if (ULPA §303a)

1. limited ptnr is not liable as a general partner unless participates in the control of the business

a. the scope of this duty

i. limited partner is only liable to creditors of the lmt pnshp if the creditor reasonably believed that this limited ptnr is a general partner

ii. so—for all purposes, as long as the ltd prtn discloses that he is ltd, then can control the business as much as he likes…

v. Delany—promoters want to open a restaurant but they need some $$$ so they go get some investors who promise cash in exchange for passing the losses thru to offset income tax liabilities.  These parties become the ltd ptnrs.  The promoters decided that they too wanted limited liability so they formed a corp to be the general partner of the ptnshp.  (they fill all positions of the corp and draw a salary)  The ptnshp leases prop to put the rest on and then decides not to go that direction and defaults on the lease and the landlord sues everyone (the corp was liable but was only marginally capitalized).  The investors got off b/c they were truly passive.   The promoters got off b/c a corp can be a general partner and the landlord was aware that he was dealing with a corp.  

1. If the landlord had been able to recover from the promoters, there would have been a windfall component since he negotiated with a corp//if he had not wanted the risk, he shld have bargained for a personal guarantee

2. Marginally capitalized co can serve a valid economic purpose of allocating risk on a bargained for basis

a. The dissent noted here that there is a problem with conflict of interest—as directors of corp they have fid duty to act in best interest of the corp, but as general prtn have fid duty to act in best interest of the ptnshp.  Sometimes the best decision of the one will not be in the best interest of the other…

b. Limited Liability Companies – LLC’s

i. basically, this is the newest version of the LP

ii. combines corp attributes of limited liability and partnership attributes of pass thru taxation. 

1. BROAD freedom to K in this type of organization 

iii. MUST file with the state—no way to create this organization inadvertently

iv. two ways to organize

1. member managed—this is when the organizers manage the co and the agreement will look like a pnshp agreement

2. manager managed—this is when ownership is separated from management and this organizing agreement will look like articles (corp agreement)

v. no real law here as such a new organization—no real way to know how the cts are gonna interpret these provisions…

�Is this consistent?


RUPA 202(3) says person who receives a share of profits is presumed to be a partner.





However, RUPA 401(j) says need unanimous consent to be a partner; and RUPA 503 says person who is transferred financial interest (only transferrable interest) is not a partner








ANSWER: first analyze partnership formation under 202(3).  Once a partnership is formed, then the other rules of assignment kick in.  formation is a separate issue.  


�What is benefit of this b/c under UPA all partners are co-owners of partnership property (UPA 25).  So satisfying out of partnership property is like satisfying out of personal property right?


�If you fail to authorize stock in the articles, then no stock can be issued.  Then who owns the corp????  see notes 10.3.07





IF YOU FAIL TO AUTHORIZE STOCK, THEN YOUR ARTICLES ARE DEFECTIVE AND THE INCORPORATION PROCESS WILL NOT BE COMPLETED


�Is this true?


�Ask Maynard this.


�If something is opt-in, is it accurate to say default is no right





	i.e. preemptive rights


i.e. cumulative voting


�y didn’t tomaino just give the corp the opp to buy the equip?


�it seems like a lot of cases are skipping over the safe-harbor provision.  Pg 621 of book says if self-dealing xaction is entered into, interested director must show entire fairness.  





But doesn’t entire fairness come after showing that under 310, the xaction was not cleansed?  Is it in the book this way b/c those states do not have comparable CA 310 provisions?





