Business Associations – Lazaroff – Spring 2008 – Adam Feit


Characteristics of the Corp

Corporation: Gen Characteristics?

1. Legal entity distinct from owners

2. LL (D/O/SHs no per L 4 corp’s debts)

3. Centralized management (BD, not SHs) 

4. Free transferability of ownership

5. Exists in perpetuity

Taxation of Corp

1. C Corp → taxed on profits

a. Double tax’n

2. S Corp → P/L flow 2 SHs

a. No double tax’n

S Corp: Reqs

3. Limit 100 SHs

4. SHs must B individs

5. Only 1 class of stock

Where’s Corp Auth Derived From?

1. Mandatory ST law 

2. Supp by C/L + Fed

Hierarchy of Corp Law

1. ST const

2. ST stats + C.L.

3. Case law

The Classic “Tension” of Corp Law

1. Btwn SHs and managers

2. B/c SHs have low auth but voting rights


Corp: “Separate Legal Entity” Concept

1. Can sue + B sued in own name

2. Exists in perpetuity

3. “Non-natural person”

Can ST modify Corp Law w/out violating K Clause of Fed Con?

1. STs can modify corp charter at any time

2. Con argument always fails

Organizing a Corp

1. Where R Corps Incorporated?

2. Large pub → Del = fav

3. Smaller corps → ST of biz

Corps: Why Incorp in Del?

4. Del law favors management

5. Experienced body of case law

Corp: When’s it “Born”?

1. Upon exec’n + filing of docs

Preincorporation Transactions by Promoters

Preincorporation Transactions: Gen Rule

2. Unformed corp can’t B part 2 K

3. So promoter per L

4. But depends on parties intent

5. If Fs suggest current K prior 2 formation → promoter liable (since K w/ him)

6. If Fs suggest future K w/ corp→ corp liable

7. B/c construed as offer that corp accepts once formed


Nature of Corp Law

Internal Affairs Doctrine: What is it?

1. Legal Qs involving IA determined by law of ST of incorp

2. Protected by con principles

3. Policy → so corps aren’t subject 2 inconsistent standards

4. Create stability, uniformity, certainty

Internal Affairs Doctrine: What does it Govern?

1. Things dealing w/ inner workings of corp

2. SH voting rights

3. BD standard of care

4. Comp issues

IA doctrine: What’s Beyond the Scope?

1. Insider trading

2. CA law giving remedy 4 IT regs Del corp

3. OK b/c IT touches outside interests

Objective of Corps
Objectives of Corp

1. Primary Goal = $

2. Corp law reflects other considerations

a. Non-econ goals

b. Charity

c. Pub welfare

d. Social responsibility

Should Corps have non-economic goals?

1. Yes b/c large corps can do great good/harm

2. Concentrations of wealth can quickly make pos changes

What’s an “Other Constituency” Statute?

1. Bd of Ds may/shall consider other welfare interests

2. Law doesn’t tell corps only think of $

3. Legis endorse ideal of social responsibility

Can Corp Make Charitable Contribs?

1. Used 2 B outside scope of biz

2. Now law favors it

3. OK 2 give reas amounts

Why Would Corp Make Charitable Contributions?

1. Indirect advertising

2. Goodwill

3. Maybe part of profit motive

4. Non-natural cits should B good cits

Who Are The Other “Stakeholders” of Corps?

1. People affected by corp’s decisions

2. Employees

3. Others in community

Corp Duty 2 Act Lawfully

1. If Q of law involved

2. Wrong 4 Corp 2 use cost/bnt analysis

3. Illegal conduct = BF

4. De minimus exception

5. Desuetude (disuse) exception

Shareholdership in Publicly Held Corporations

What’s the Role of SHs in Public Corp

1. Owners 

2. But limited role, based on statute

3. Bd is not their employees

4. SHs can’t micromanage

Where does Auth of BD Come From?

1. ST stat → “BD shall manage”

2. Doesn’t come from owners (SHs)

SHs: What R Their Rights + Powers?

3. Elect Ds

4. Vote on major changes

5. Amend bylaws

6. Info rights

7. Inherent right 2 remove directors 4 cause (fraud, gross mismanagement)

8. Some STs → can remove Bd w/out cause

SHs: What R the Limits on Their Powers?

1. Bd is not their agents/employees

2. Can’t (micro)manage corp




BD Action Impinging SH Rights

BD Action Impinging SH Rights: Approach 2 Probs

1. If unilateral BD action primary purpose impinge SH rights

1. Then → BD must show CJ (Blasius)

2. BJR doesn’t apply (Schnell)

1. Then apply Unocal
1. Reas basis 4 danger?

2. Proportionality of steps taken?

2. Cases

1. Mercier: temporary postponement? 

2. Schnell: advance date?

BD Action Infring SH Rights: The Blasius Standard? 

1. If unilateral BD action w/ primary purpose 2  impinge SH’s rights

2. BD must show Compelling justification

3. Not per se illegal but not BJR

4. Good reason + good means

5. Extraordinarily non-deferential

Unocal Test: BD Defensive Action

6. Was reas basis 4 danger?

7. AND were steps taken must B proportional?

8. Determines whether BD’s defensive action 2 takeovers was OK


Mercier: BD Action Impinging SH Rights

1. BD postpones SH meeting

2. Held → BD has CJ b/c

a. SHs lacked info re upcoming merger

b. Fear SHs would reject

c. Merger n best interest of corp

d. Meeting only postponed, not cancelled

3. Key = vote only temp postponed

Schnell: BD Action Infringing SH Rights

1. BD advances date of SH meeting

2. Stat allows, but CT voids

3. Held → exception 2 BJR b/c

a. primary purpose = infringe SHs right 2 vote

b. + allow BD 2 perpetuate in office

4. Just b/c legally OK, don’t make it right

SH Rights Plans: What R They?

1. aka Poison Pills

2. Plans triggered by events

3. Make takeover more expensive

4. 2 edge sword – inhibits good takeovers

SH Right 2 Amend Bylaws

1. SHs have inherent right 2 amend bylaws

2. BD not only 1 who can amend them

3. Fleming

Exceptions 2 BJR?

3. Actions w/ primary purpose infringe SH voting rights

4. Advancing SH meeting date

BD Advances Date of SH Meeting: Is that OK?

1. No if primary purpose infringe SH V rights

2. Even if stat allows

3. = exception 2 BJR

Legal Structure of Management

Who Manages Corp?

1. Officers

2. After SHs elects BD, day 2 day management carried out by Os

3. Subject 2 oversight by BD

Corp Os: Where Does Their Auth Come From?

1. By-laws

2. BD resolutions

3. Agency principles

4. Note: auth of Ds comes from stats

BD of Ds: Where Does Their Auth Come From?

5. ST stats

BD of Ds: What’s Their Function?

1. Monitor + Oversight

BD of Ds: Can They Function by Committee?

2. Yes

3. BD can delegate most things

4. But not everything

Sarbannes Oxley: Key Points?

1. Fed law suppl ST law

2. Reqs officers 2 certify fin stmnts

3. Reqs Independent Audit Committee

a. People w/out sig fin entanglement w/ corp (2 avoid COIs)

4. Strengthens SH power

5. Echoes ALI suggestions

BD of Ds: Modern Trends in Management?

1. Op by committee

2. Act by unanimous written consent

3. Lower req’d quorum #s

4. Waiver of notice

5. Teleconference meetings

Agency Law

When is Agency Law Used?

1. When O acts and there is no specific auth 4 their actions

2. B/c of shift from BD shall manage 2 Os running corp 

3. Issue = Can O Bind Corp?

Does Corp Officer Have Auth 2 Act/Bind Corp: Approach 2 Probs

1. Determined by agency law

2. AE Auth? (by-law/BD resolution)

3. AI Auth ?  (reas thought he could)

4. Apparent Auth? (reas 2 3rd party)

5. Is there pattern of conduct w/in scope

Agency Law: 2 Kinds of Authority?

1. Actual (express/implied)

2. Apparent

Agency: “Actual Express” Auth?

4. = express auth 2 act

5. Derived from by-law/ BD resolution

Agency: “Actual Implied” Auth?

6. = implied auth 2 act

7. Reas standard, i.e. reas agent thought he could

8. Maybe b/c past auth?

Agency: “Apparent” Auth?

1. When reas 3rd party would think agent has auth

2. Absence of info 2 contrary


SH Voting
What’s the Modern Trend in SH Voting?

1. Quorum can B less than majority

2. Proxy voting OK

How do SHs Vote 4 Directors?

1. D’s elected by plurality

2. Straight or cumulative voting

What’s “Straight Voting”?

1. 1 vote per share

2. Provides stability/entrenches majority

3. Maj SH gets whoever they want on BD

What’s “Cumulative Voting”?

1. # of shares x candidates = total votes 

2. Gives min SHs chance 2 get one on BD

3. Diversity of opinion

4. Can’t B used 2 remove directors w/out cause


Piercing the Corporate Veil

PTCV: Gen Rule of LL

1. Gen rule = Corp responsible 4 own debts

2. If corp breaches K/commits tort

3. Corp entity liable, not SHs

4. Why? → 2 encourage biz invest/develop

How Does PTCV Vary from ST 2 ST?

1. Del → difficult

2. Cal → easier, undercap’d maybe dispositive

3. More often in K cases than tort

PTCV: Typical Cases?

1. Parent w/ wholly owned subsidiary

2. Closely held mom n pop corp

3. Never pub corp

PTCV: Approach 2 Probs

1. Gen rule = Corp responsible 4 own debts

2. PTCV = exception remedy 2 prevent fraud/achieve equity

3. Must B injustice/gen unfairness

4. Apply Factors

5. ATEX/Walkovsky/Minton/Pepper Source

PTCV: Factors

1. Fraud

2. Failure 2 follow corp formalities

3. Insufficient separateness btwn corp + SHs

4. Commingling/siphoning of funds

5. Undercap’d

PTCV: “Failure 2 Follow Corp Formalities”?

1. Reg BD meetings?

2. Minutes kept?

3. Separate accounting system

PTCV: Important Limit!

1. If harmed party = sophis

2. Req of due diligence

3. i.e. they should have known b4 K’ing


PTCV: Req of Gen Unfairness

1. Must B some aspect of gen unfairness

2. Not merely getting stiffed

3. Siphoning funds so undercap’d

4. Getting BNT of corp w/out cost/risk

5. Operating corp so 2 not make profit

ATEX: PTCV

6. Parent w/ wholly owned subsidiary

7. Held → no piercing b/c

a. Followed corp formalities

b. Filed own taxes

c. Maintained sep files

d. Sep employees

e. Funds siphoned but accts credited

Walkovszky: PTCV

1. String of taxicab corps

2. Sympathetic P (auto accident)

3. Held → no piercing b/c

a. Stat allows

Minton: PTCV

1. Girl drowns in corp pool

2. Held → piercing OK b/c

a. undercap’d

b. Commingling of funds

Pepper Source: Perfect PTCV Case

1. Importer stiffs shipper

2. Held → piercing OK b/c 

a. Undercap’d

b. Failed 2 follow corp formalities

c. No meetings/by-laws

d. All corps run from same office

e. No sep’ness – same bank accts

3. Unfairness = unjust enrichment

4. Got BNT of corp w/out cost of doing biz


PTCV: Factors 4 Parent/Subsidiary Context

5. Control/domination of policies/biz pracs

6. Sub used 2 commit fraud

7. Parent owns all stock

8. Sub considered division of parent

9. And element of injustice

SH Informational Rights
SH Info Rights: ST Law Reqs?

1. Access 2 books/records 

2. SH Lists

3. Subsidiary records

4. Records that Predate SH’s Ownership

5. Fed Info Rights Supplement

SH Info Rights: Why a Contested Issue?

1. Need balance btwn 

a. SH legit interest in informed voting

b. Corp interest in not being harassed

2. Sharing Info is disruptive, costly

3. Corps need 2 protect trade secrets/confidential info

4. SHs may have harass motive

SH Info Rights: Why the Need 4 Fed Info Rights 2 Supplement ST Law?

1. Perceived inadequacy of St

1. Lack of uniformity of ST law

2. Expense info gathering poses 2 SHs

SH Info Rights: 2 Inspect Corp Docs SH Must Show:

1. Proper purpose

2. “Credible E” of wrongdoing

3. High hurdle 2 meet


SH Info Rights: What’s a “Proper Purpose”? 

1. 2 determine corp wrongdoing

1. 2 determine econ performance

2. BDN of proof varies w/ STs

Saito: Limits on SH Inspection Rights

1. Investigate corp wrongdoing = PP

2. But still need “credible E”

3. Mere suspicion not enough

Seinfeld: Limits on SH Inspection Rights

2. SH challenges compensation plans

3. PP but no “credible E” of wrongdoing

Federal Info Rights: Bottom Line?

1. Allows SHs, if they wish, 2 get informed

2. Applies 2 → §12 Corps (500+ SHs + $10M assets)

3. B/c creates expense + bdn

Fed Info Rights: What’s SEC §14?

1. Authorizes SEC 2 pass rules 2 protect pub interest/pvt investors

2. Illegal 2 solicit proxies that violate SEC rules



Proxy Rules: Private Actions under the Proxy Rules

Proxy Stmnts: Gen Rule?

1. Prox mats can’t have materially false/misleading stmnts

2. SEC 14(a)(9) = implied pvt right of action 2 enforce

3. Gov or pvt party can sue

4. Scienter req → not clear but auth 4 neg

False/Misleading Proxy Stmnt: Approach 2 Probs

1. Gen Rule

2. Prove falsity was “material” (= reas SH would think important)

3. No need 2 show individ SH reliance

4. Essential link doc

False/Misleading Proxy Stmnt : Difference btwn Pvt/Gov Action?

1. Gov only has 2 prove violation

2. Pvt party has 2 prove causation, i.e. connection btwn violation + injury

3. (essential link doc)

False/Misleading Proxy Stmnt: 2 Kinds of Causation

1. Transaction causation = trans approved b/c of false/misleading proxy stmnt

2. Loss  causation → econ loss caused by false/misleading proxy stmnt


False/Misleading Proxy Stmnt: “Essential Link Doctrine”

1. Even if falsity was material

2. Pvt COA must prove proxy solicitation (vote) was “essential link” 2 consummating the transaction

3. I.e. mislead votes mattered

4. Proves trans causation

False/Misleading Proxy Stmnt: What’s “Materiality”?

1. Something reas SH would consider important

2. Objective test

False/Misleading Proxy Stmnt: What if Votes weren’t need and it would have passed anyways?

1. Gov can sue

2. But pvt party can’t 

3. Unless their votes were needed

4. ( would have made a difference)

5. B/c can’t show trans causation

False/Misleading Proxy Stmnt:  What if “Directors Opinion” Contains False/Misleading Fact?

1. Actionable b/c = materiality

2. D’s opinion = something important 2 reas SH

False/Misleading Proxy Stmnt: Standard of Culpability 4 Directors?
1. Prob neg

2. But SC hasn’t definitively said so

What is SEC 14(a)(9)?

1. The enforcement mechanism of proxy rules




Proxy Rules: Shareholder Proposals

SH Proposals: What R They

1. Stat mech 2 get ideas out there
2. Allows SHs w/ small amount of stock (1% of corp 4 1 yr) 
3. 2 submit proxy proposal at corp expense
SH Proposals: Why Allow Them?

4. 2 raise issues w/ management

5. Ideal of corp demo

6. Improve management accountability

7. Embarrass BD 2 take action

8. Inform mrkt/pub of important issues

SH Proposals: Why Bad? 

1. Rules = vague and inconsistently applied

1. Raise costs/corp expenses

2. Freeriding → maj subsidizing proposals of min

3. if 2 much proxy material → people ignore

4. Inconsistent w/ ST law “BD shall manage” ideal

SH Proposals: Grounds 4 Exclusion

1. Improper under ST law (impinge BD right 2 manage)

2. Violates Law (reqs illegal activity)

3. Contains False/Misleading stmnts

4. Relevance

5. Ord Biz Exception

6. Related 2 Elections 

SH Proposals: What’s the Proper Tone?

7.  “Recommendations” or “requests”

8. 2 not impinge BD’s right 2 manage


SH Proposals: Relevance Exception

9. OK 2 exclude if relates 2

10. Less than 5% of Biz or not sig related

11. Unless raises sig policy concerns

12. Human rights in Mexico

13. Stop making napalm

SH Proposals: Ord Biz Exception

1. OK 2 exclude if relates 2 

2. Ord biz matters

3. Unless raises sig policy concerns

SH Proposals: Ex of Sig Policy Concerns

4. √ Animal Cruelty/pate foie gras (less than 1% of biz)

5. √ Executive compensation 

6. AA/Discrim → maybe

7. Gen empl’e compensation → no

SH Proposals: “Stop Making Napalm”

1. CT allows b/c

2. SH have say in important decisions

3. Ds can’t run corp as personal vehicle

SH Proposals: Phase-Out CFCs

1. CT excludes b/c

2. Ord Biz exception

3. Something best left 2 management

SH Proposal: No Fur in Clothing Line?

8. Unclear result b/c 

9. Ord Biz exception (relates 2 product line)

10. But sig policy issues (animal cruelty)

11. Foie grae case (less than 1% of biz)

SH Proposals: Election Exception

12. OK 2 exclude if relates 2

13. Contested/immed election 

14. Or election procedures

15. OR nomination rules


SH Proposals: AFSME Case

1. Proposal relates 2 procedures 2 future election

2. Held → must include

3. But SEC amends rules → must exclude

Proxy Contest Expenses

Can Costs of Proxy Contests B Reimbursed from Corp $?

1. If Ds or winning insurgents act in good faith → reas expenses OK

2. Contest over Policy → OK

3. Personal power contest → no

4. Gratuitous expenses (entertainment, limo) → w/in limits

Why R Proxy Contest Expenses Reimbursed from Corp $?

1. Maybe in best interest of corp

Duty of Care of Directors + Officers

Director’s Duty of Care: Why an Issue?

2. Ds n position of great responsibility

3. Decisions impact SHs/creditors/other bizs

4. EZ 2 find decisions unreas in hindsight

5. Q = whether proper foundation 4 decision

Duty of Care of Directors: The General Duty of Care?

1. D/officer owes duty 2 corp 2 

2. Act in GF

3. Manner that reas believes best interests of corp

4. W/ care of OPP in similar circumstances 

5. Some CTs this = gross negligence

6. If reas inquiry/info gathering → BJR

7. Eisenberg → bifurcate process/substance

Duty of Care of Directors: Decision-Making (BJR)

1. D fulfills duty of care if:

a. Decision made in GF

b. Not self-interested in trans

c. Reas informed

d. Rationally believes best interest of corp

Directors’s Duty of Care: Monitoring Emple’s Wrongdoing (Caremark)

1. Emple’s engage in illegal activities, corp fined

2. Held → BD fails obligation 2 act in GF b/c 

a. No information/reporting controls

b. Or if had, conscious disregard

3. But monitoring not req’d

Director’s Actions: Standard of Review

1. Impinging SH rights → rigorous scrutiny

2. Decisions w/ reas informed process → BJ (was it rational?) 

3. Decisions w/out reas informed process → neg (was it reas?)

Director’s Duty of Care: Why Deferential SOR?

1. Ds expected 2 maximize value/ take risks

2. Making $ takes risks

3. cf: Car driver not expected 2 take risks

Examples that Fulfill D’s Duty of Care:

1. Learn fundamentals of biz

2. Monitoring function

3. Attend meetings

4. Familiarity w/ fin stmnts of biz

5. Known prob → inquire, seek legal advice, threaten/bring lawsuit

Francis: Director’s Duty of Care

1. D (mom) drunk + ill

2. Sons take “loans” w/ no intent 2 repay

3. Standard of Review = reasonableness

4. Held → Mom D violates b/c

a. Malfeasance

b. Failed 2 monitor biz

c. Attend meetings

d. Check books

e. Learn fundamentals of biz

f. = “Dummy director”

Am Express: Director’s Duty of Care

1. BD makes bad investment

2. Buys 30m stock, value falls 2 4m 

3. BD no sell, lost opportunity 4 tax bnt

4. Standard = BJ Rule

5. Held → BD fulfills duty of care b/c

a. Informed decision

b. Most BD disinterested

c. Tried 2 protect mrkt value of stock

d. Foundation laid 4 decision

Van Gorkom: Director’s Duty of Care

1. Merger w/ premium unreas above mrkt
2. Standard of care = gross negligence
3. Held → violates duty of care b/c
a. Not suff informed
b. No effort 2 learn details of tran 
c. No effort 2 learn if price fair
d. No valuation/ mrkt study
4. Point → BD neg not b/c bad decision
5. But b/c no foundation 4 decision
Duty of Care: Exculpatory Clause

1. Optional, cert of incorp may i

2. Immunizes D from $ damages 4

3. Acts in GF, gross negligence

4. Doesn’t shield int’l wrongs, bad faith, breach of duty of loyalty

Malpiede: Duty of Care

1. BD does not maximize price at auction

2. SOC = gross negligence

3. Held → dismissed b/c 

4. Exculpatory clause shields gross neg

Disney: Duty of Care

1. BD hires D, then soon approves non-fault severance 

2. SHs claim hiring, severance = BF

3. Held → BD did not act in BF

a. BF= intent 2 do harm, consc disregard of responsibilities

4. Obligation 2 act n GF is subset of loyalty

The Obligation 2 Act in GF: How Does it Fit into the Duty of Care?

5. Subset of duty of loyalty

6. Not indie duty

The Triad of Fiduciary Duties

1. Duty of Care

2. Duty of Loyolaty

a. Obligation 2 act in GF

3. Note: GF subset of loyalty

Miller: Director’s Duty of Care

1. ATT violates Fed Election law by forgiving debt owed by DNC

2. Held → breach of FD b/c

a. Failure 2 act lawfully

b. Illegal conduct

c. Though econ rational

d. Though advances corp interest

e. Though well-informed BD

3. Unlawful BD decision ≠ BJR

Closely Held Corporations

CL-Corps: Characteristics

1. # of SHs = small

2. Shares aren’t freely transferable

3. Managed by → Maj SH

CL-Corp: Why Do We Have Them?

1. Judicial response 2 

2. SHs wanting  LL of Corp 

3. but manage like p’ship

4. Pub corps law doesn’t fit

CL-Corps: 4 Planning Devices

1. Agreements controlling how SHs vote as SHs

2. Agreements that impinge matters in BD’s discretion

3. Supermajority voting, quorum agreements at BD + SH level

4. TRs 

Why Use Planning Devices?

5. So biz can B legal corp

6. But run like PART
7. Not required, optional

8. CTs give wide deference 2 use


SH Voting Agreements 

SH Voting Agreements: What is it?

1. K btwn 2 or more SHs 

2. Setting forth how 2 jointly vote shares

3. Control voting on SH level 

Voting Trust (“VT”): What is it?

1. Seps voting rights from econ rights

2. Filing reqs + time limits

3. Regulated so voting power not hidden

4. Can B used 2 protect creditors or pro manage vote

Weighted Voting: What is it?

1. Diff classes of stock w/ diff V rights

2. Used 2 give min SH more/less/equal voice

3. Makes V rights proportionate 2 investment


Agreements That Impinge Matters in BD’s Discretion

SH Agreements that Impinge Matter’s in BD’s Discretion: What R They?
1. SH Ks that impinge BD’s management

2. 2 approve need → unanimity of SHs

3. Endorsed though inconsistent w/ “BD shall manage”

4. Model Act: OK 2 eliminate BD

SH Agreements that Impinge Matter’s in BD’s Discretion: Examples

1. SHs having say in 

2. Election of officers

3. Compensation

4. Econ matters

5. Vesting Management in 1 SH

6. Veto power

7. So long as all SHs agree

SH Agreements that Impinge Matter’s in BD’s Discretion: Limits

1. Pub Corps can’t use

2. Transferring duties from BD 2 SH ≠ PTCV factor


Supermajority Voting + Quorum Agreements at BD and SH Level

Supermaj V or Quorum Agreements: What R They?

1. Agreements in cert of incorp 

2. Specifying 

3. Higher # 4 quorum

4. Higher % of votes

5. At SH or BD level

Supermaj V or Quorum Agreements: Why use Them? 

1. 2 avoid maj ganging up on min

What’s a “Quorum”?

1. # of SHs needed 4 action on ord biz matters

2. Default = maj of SHs

3. Ex: 2/3; 3/5; 4/7

What’ a “Supermajority”?

1. High # of SHs needed 4 quorum or action on ord biz matters


Fiduciary Duty in CL-Corps

CL- Corps: FD Rule

1. SHs in CL-Corp Owe each other FD

2. If SH alleges breach of FD

3. Other SHs must show 

a. legit purpose

b. + tight fit  (less harmful alts considered)

CL-Corps: Better 2 Use FD or Planning Devices?

1. Better 2 use planning devices

2. Don’t rely on CTs 2 bail out

Wilkes: FD in CL-Corp

4. SHs had understanding re rights + responsibilities

5. But no corp doc

6. SH expected job/salary but kicked out

7. Held → Breach of FD b/c

a. No legit purpose

Dr. Wolfson: FD in CL-Corp

1. SH agreement reqs unanimity 2 pass anything + 

2. Also gives SH veto power (2 protect investment)

3. Maj wants dividends but SH unreas vetos b/c wants 2 reinvest in corp

4. Tax penalty assessed 4 unreasonable accumulation of wealth

5. Held→ Breach of FD b/c

a. incurring tax penalty violates duty 2 act lawfully

6. Potential compromise → some $ 4 dividends, some $ 4 reinvestments


Morola: FD in CL-Corp

1. Worker encouraged 2 leave job + work 4 CL-Corp

2. Buys stock + becomes SH

3. Then is terminated w/out cause

4. Held → no breach of FD b/c

a. Got fair value 4 his shares

b. Wasn’t frozen out

c. Wasn’t there from ground floor

d. At-will empl’e who happens 2 B SH

5. No expectations or planning

Donohue: FD in CL-Corp

1. CL-Corp buys back stock from Maj SH for high price (sneaky wealth transfer)

2. Min SH wants same price, corp refuses

3. Held → violates FD b/c

a. Must apply “Equal Opportunity Doctrine”

CL-Corp: Equal Opportunity Doctrine

1. If CL-Corp repurchases shares of maj SH, must offer same price 2 min SH

2. 2 avoid unfair preferential distrib of assets

CL-Corp: What’s “Freeze-Out”?

1. When maj SHs try 2 repurchase min stock at less than fair value

2. = B of FD


Restrictions on the Transferability of Shares

Transfer Restrictions: Why an issue?

1. Valuation probs re buyback price

2. If predetermined price → maybe unfair, artificially low

3. If no predetermined price → uncertainty

4. Maybe better fix price though result unfair

TRs: 3 Types?

1. 1st Refusal

2. 1st Option

3. Consent Restraint

“1st Refusal” Transfer Restriction

1. SH can’t sell unless:

2. Finds out mrkt value from interested 3rd party

3. Then offers 2 corp at that price

4. If corp refuses, SH can sell 2 3rd party

5. = Least restrictive TR

“1st Option” Transfer Restriction

1. SH must first offer shares 2 corp at fixed price

Transfer Restrictions: Consent Restraints

1. Prevents SH from selling shares w/out BD’s permission

2. Must B reas

3. Conspicuously noted 

4. In cert of incorp

5. Not all STs allow b/c too restrictive


Evangelista: Transfer Restrictions

1. Big disparity btwn fixed buyback price and mrkt value

2. Held → OK b/c

a. Valuation difficult

3. Even though unfair

Gallagher: Transfer Restrictions

1. TR says if leave B4 date X→ buyback at book value ($)

2. If leave after X → buyback based on earnings ($$$$)

3. G = emp’e at will; 

4. Fired B4 date X w/out cause

5. Held → OK b/c

a. Planning device used

b. OK 2 fire 2 avoid higher value buyback

6. Dissent→ unfair, no bona-fide biz reason 2 fire

Jordan: Transfer Restrictions 

1. SH quits + Corp doesn’t disclose impending merger

2. After merger shares worth much more

3. Issue: Did Corp violate FD by not disclosing merger?

4. Held → breach of FD b/c

a. Should have disclosed merger



Dispute Resolution in CL-Corp

Dissolutions: Why an Issue?

1. Can B used wrongly 2 hurt SHs, empl’es

2. If biz profitable → less drastic act preferable 

3. Discretionary – CT doesn’t have 2 grant

Dissolution: The Grounds?

1. Deadlock

2. Specified occurrence called 4 n cert of incorp

3. Oppression (aka persistent unfairness)

Dissolution: What’s Deadlock?

1. BD so divided they can’t act; or

2. SHs so divided they can’t elect BD

Dissolution: What’s Oppression?

1. Persistent unfairness/illegal/fraud conduct by BD

2. Action that subst defeat reas expectations of SH when joining corp

3. Ex: change of longstanding policy

4. CTs define liberally, but remedy NT (usually buyout)

Dissolution: Alternatives 2 Dissolution

1. Buyout/repurchase shares(most common)

2. Appoint receiver (Provisional D or Custodian)

3. Cancel acts of BD

4. Reinstatement

5. Equitable relief

6. Arbitration


Wollman: Dissolution

1. BD divided into 2 factions

2. 1 Faction seeks dissolution

3. Held → CT denies b/c

a. Taking advantage of other faction

4. Point = Dissol is discretionary

5. CT don’t have 2 grant

Kemp + Beatley: Dissolution 4 Oppression 

1. Dividends paid based on share ownership

2. Empl’es leave but remain SHs

3. Change of policy → dividends paid 4 services rendered

4. Empl’es left w/ worthless shares 

5. Held → oppression b/c

a. subst defeats reas expectations of SHs when joining corp

b. Change of longstanding policy

McCallum: Dissolution 

1. CEO lured 2 join corp w/ stock

2. Fired + low buyback offer

3. Held → oppression b/c

a. Subst defeats reas expectations of SHs when joing corp


CL-Corp Valuation Issue

1. When valuing min SH

2. May make downward adjustments

a. “Min Discount”

b. Lack of Mrkt’y” discount

3. B/c min SH lacks control in management

CL-Corp: Arbitration?

1. SH agreement can send disputes 2 arbit

2. Even though conflicts w/ “bd shall manage”

3. OK if ST stat allows SH agreements that impinge matters in BD’s discretion

Duty of Loyalty (“DOL”)

Duty of Loyalty: Key Topics

1. Self-interested Transactions

2. Compensation

3. Corp opportunity doc

4. Use of corp assets + info

5. Competition w/ corp

Self-Interested Transactions

Self-Interested Trans: When an Issue?

1. When D/O transacts w/ own corp

2. Ex: D owns land, sells it 2 corp he is D of

3. Diff 2 B on both sides of trans + fulfill FD

4. Person can’t serve 2 masters

Self Interested Trans: Approach 2 Probs

1. D owes FD 2 Corp

2. Self-int’d trans raise issues re DOL

3. DOL fulfilled if: 

4. Disclose mat Fs AND

a. K = fair; or

b. App’d/rat’d by disint’d Ds; or

5. App’d/rat’d by disint’d SHs

6. If cleansing → BDN on challenger

7. If no cleansing → BDN on D

8. Standard = compromise test (ALI); or Fairness (CA); or waste 

9. Point = encourages cleansing

Self-Int’d Trans: ALI “Compromise Test”

1. Whether disint’d Ds would reasonably find trans fair 2 corp

2. More than BJR but less than Fairness

Self-Interested Trans: How 2 Prove Trans = Fair?

1. Consider FMV

Lewis: Self-Interested Transactions

1. Corp1 + Corp2 share mostly same BD
2. Corp1 leases land 2 Corp2 at purposely low price
3. SH of Corp1 sues b/c it lowers value of his stock
4. Held → breaches DOL
a. No BJR if Ds self-int’d
b. BDN on BD b/c no cleansing
Talbot: Self-Interested Transactions

2. Prez gets 50% equity in corp in exchange his services AND comp 4 his services
3. Prez enters Corp in K w/ own construct co
4. Held → breach of DOL b/c
1. double dipping (paid twice) 
2. Fail 2 disclose Mat Fs
5. Dissent → OK b/c 
1. performed services far above agreement
2. K fair

3. Corp knew, no disclosure needed

Cookies: Self-Interested Trans

1. Min SH becomes Maj SH

2. Gives self bigger royalties, more comp

3. Claim = grossly excessive royalties/comp

4. Held → K fair b/c corp very profitable

5. Dissent → maj confuses profitability w/ FMV

Self-Interested Trans: Remedies

1. Reimbursement (but if value drops D worse off)
2. Constructive trust
3. Punitive damages
4. Attn fees

Self-Interested Trans: Old Rule of Voidability

1. Old Rule = if D + corp enter K → SHs can void, even if fair

2. 2 avoid bad price, trading favors

3. Rule dead b/c K w/ D could B good 4 corp

Self-Interested Trans: Cleansing Techniques/Curative Steps

2. App’d/rat’d by disint’d Ds; or

3. App’d/rat’d by disint’d SHs

Self-Interested Trans: What if SHs Approve/Ratify?

1. Standard = waste

2. b/c only SH unanimity can approve waste

3. Risk that SHs will approve unfair trans b/c inadequate info/interest

Self-Interested Trans: 3 Approaches

1. D must prove fairness, regardless curative steps

2. If curative steps → SHs must prove unfairness

3. If curative steps → BDN shifts but higher standard than fairness

What’s “Waste”?

1. = exchange for value so inadeq no person of ord biz judgment would approve

Compensation
Compensation: Gen Rule

1. D owes FD 2 Corp

2. Excessive comp raise issues re DOL

3. Stats give BD broad auth 2 set comp + SOs (Del)

4. D fulfils DOL if

5. Comp = fair; or

6. Disint’d BD approve/ratify

7. Disint’d SHs approve/ratify

Grounds 4 Challenging Excessive Comp?

1. Violates recipient’s DOL

2. Violates Comp BD’s DOC or GF

3. Violates plan approved by SHs

Compensation: Standard 4 Proving Excessive?

1. If disint’d BD approves → BJR

2. If SHs approve → waste

3. If no cleansing → BDN on Recipient 2 prove fair

Limits on Compensation

4. Irrationality?

5. $ far in excess of “comparable corps”

Compensation: Stock Options

1. Right 2 buy shares at strike price w/in specific time

2. Absent fraud, BD can set

3. Incentive 2 raise stock price

Tyson: Compensation

1. Spring-loaded options (given just B4 release of good news 2 mrkt)

2. No BJR b/c deception

3. Held → violated DOL b/c

a. Circumvented incentive plan approved by SHs

4. Though Spring-loaded options legal


Gifford: Compensation

5. Backdated options

6. No BJR b/c deception

7. Held → violates DOL b/c

a. Circumvented incentive plan approved by SHs

8. Though backdated options legal

Misuse of Corp Assets or Position

Misuse of Corp Assets/Position: Gen Rule

1. D owes FD 2 Corp

2. Violates DOL if misuses assets/position 2 get pecuniary gain

3. Can’t use corp prop/position 2 get BNT unless

a. Value given

b. Compensation

c. Auth/rat’d by BD/SHs

Pablo: Misuse of Corp Position

1. Corp buys lands

2. Prez doesn’t disclose secret commissions

3. If Corp knew, would have lowered price

4. Held → breach FD b/c

a. Though no harm 2 corp

b. Prez can’t make secret profit

Misuse of Corp Position: Examples

5. Using position 2 get 

6. Secret profit

7. Tax or pecuniary BNT



Corp Opportunity Doctrine
Corp Opp Doc: When Does it Arise?

1. If D diverts biz opp 4 own personal BNT

2. Issue = What opps have 2 B offered?

3. All opps?

4. Prob = req’d disclose or all opps has “chilling effect”

Corp Opp Doc: Key Issues?

1. D approached n official/individ capacity?

2. Corp fin ability → Determined by BD or D?

3. Can’t serve 2 masters

4. Must all opps B presented 2 Corp?

5. Chilling effect if all opps

Corp Opp Doc: Different Approaches/Tests

1. “Line of biz”

2. “Fairness” test

3. 2 Step test

4. “Interest + Expectancy”

5. ALI approach

Corp Opp Doc: “Line of Biz” Test

1. D can’t take offer if:

2. Corp fin ability

3. Line of biz

4. Corp has I + E

5. Creates COI w/ Corp

6. Prob = highly factual test

Corp Opp Doc: “Fairness” Test

1. Considers all Fs + circumstances

2. Kitchen sink approach

3. Prob = unclear how 2 apply

Corp Opp Doc: “2 Step” Test

1. Is opp w/in line of biz?

2. Equitable considerations


Corp Opp Doc: Interest + Expectancy Test

1. = Corp Opp if

2. D buys prop corp has I + E growing out of existing right

3. AND D interferes w/ corp purpose

4. Prob = unclear how 2 apply

Corp Opp Doc: ALI Approach

1. D violates DOL unless

a. 1st offers 2 corp AND

b. Disclose COI

2. AND Corp rejects AND

a. Rejection = fair or 

b. Cleansing (BD→ BJR; SHs → W)

3. Next → define “corp opp”

Corp Opp Doc: ALI Definition of Corp Opp?

1. Biz opp that 

2. Presented 2 D in official capacity; or

3. Circumstances reas suggest offeror expects D 2 turn over 2 corp

4. Closely related 2 corp’s line of biz

Golf-Course Case: Corp Opp Doc

1. GC prez gets offer in official capacity

2. Buys adjacent land 2 develop

3. Discloses 2 BD after sale

4. Issue = what’s GC line of biz? GC or owning land?

5. Held → violates DOL b/c

a. GC would have bought 2 impede development

Corp Opp Doc: Prob w/ “Fin Ability” Element?

6. Creates disincentive 4 D 2 find financing

7. Make corp profitable


Competition w/ Corp

Competition w/ Corp: Rule

1. ≠ per se violation of DOL

2. Violates DOL if creates econ competition

3. Rule = D can’t comete unless:

4. RF harm 2 corp outweighed by BNT; or

5. Cleansing (BD→ BJR; SHs → W)

Competition w/ Corp: Examples

1. √ BNT in retaining talented D

2. √ D fulfilling unsatisfied mrkt demand (maybe)

3. √ D competing in another ST (maybe)


Duties of Controlling SHs

Controlling SH Means:

1. Entity/person w/ 50+% voting shares

2. OR controlling influence on management

3. 25+% → controlling interest presumed

What Duty Does Controlling SH Have?

1. Duty of Fair Dealing towards min SHs

2. Test = Intrinsic Fairness (fair process + price)

Intrinsic Fairness Test: What is it?

1. Controlling SH must prove

2. Fair process + price

3. BDN on challenger if

a. OCB trans; or

b. Approved by truly indie committee

c. Cleansing techniques

Intrinsic Fairness Test: When Applied?

1. If controlling SH:

2. Gets BNT 2 detriment of min SH

3. Enters into K w/ the controlled corp (self-dealing)

4. Has corp buyback own stock but not those of min SHs

5. Usurps corp opp 4 self

6. Cash-out merger w/ self dealing

Controlling SH Context: “Self-Dealing” Means?

1. Party on both sides of transaction; or

2. Parent gets BNT 2 the detriment of SUB

Zahn: Intrinsic Fairness Test

Controlling SH calls shares other SHs

Redeems (at price set in arts of incorp) + liquidates corp

Other SHs screwed out of higher payout

Held → violates duty of Fair Dealing b/c

No fair reason 2 call stock B4 the liquidation

Got BNT 2 detriment of min SH


Sinclair Oil: Intrinsic Fairness Test

1. Parent owns 90% of sub

2. Declares dividend → OK b/c all got it

3. Fails 2 enforce K btwn sub + 3rd party, sub loses late fees

4. Held → violates duty of FD b/c

Parent got BNT of K 2 detriment of sub

Jones: Intrinsic Fairness Test

1. Controlling SH creates mrkt 4 own shares, but not 4 min SHs

2. Dicta suggests → rule of eq opp


Sale of Control

Sale of Control: Gen Rule

1. Controlling SH can sell control block at any premium price

2. B/c control = premium value

3. Need not share price/profit w/ min SHs

4. Exceptions: Fraud/Foreseeable Looting/Lost Corp Opp

Sale of Control: Foreseeable Looting

1. Seller put on notice if:

2. Highly liquid assets susceptible 2 conversion

3. Grossly excessive price

4. Not paid in full

5. B wants immed control/resignation of Ds

Sale of Control: Lost Corp Opp (Perlman)

1. War, high demand 4 steel

2. Controlling SH sells of steel co sells interest at high premium 2 steel producer

3. Vertical transaction

4. Held → violates duty of FD b/c

a. Lost opp 2 sell n time of shortage

b. Maj got BNT 2 detriment of min

c. Vertical transaction 

Switching Merger 4 Sale of Control 

5. If controlling SH diverts willing merger

6. 2 only sell control block

7.  = breach of duty

8. B/c screws min SHs

Sale of Office

2 accelerate removal of BD

Must B bona fide transfer of control 

Based on % of shares

Else = illegal sale of office


Securities Fraud

Securities: Common Law

Fed law supple’s 

b/c perceived inadequacy of ST law

But ST FD/Misuse of Corp Assets could handle

Compare: 10(b) and Proxy Rules?

10b → language re fraud

Neg = proxy violation, not 10b

10(b)

Anti-fraud statute

Unlawful 2 use manipulative  or deceptive device or contrivance

In connection w/ sale of security

Auth SEC 2 pass rules (if U violate rule U violate stat)

10b-5: Initial Source of Confusion?

1. Is it Antifraud stat or go further?

2. Touches conduct short of fraud?

Supreme Court’s View of 10b-5

1. Narrow → anti-fraud statute

2. Scienter req’d 

3. Broad → in connection w/

10b-5: Cady Roberts

1. Broker tips investors of dividends cut

2. Held → disclosure abstain rule

3. Suggests anyone trading on pvt info = liable

Disclosure or Abstain Rule

1. If duty bound not 2 disclose

2. Can’t exploit info 4 pers BNT


10b-5: Gen Rule

1. Unlawful 2 defraud

2. Make misstatements or ½ truths

3. Engage in act that operates as fraud/deceit

4. In connection w/ sale of security

10b-5: Elements

1. Material misrep (omission)

2. Scienter

3. Connection w/ sale of security

4. Reliance on the misrep (omission)

5. Economic Loss

6. Loss Causation

10b-5: Reqs 4 Pvt COA?

1. P must B B/S

2. Must Show Loss Causation – link btwn wrongdoing and econ loss

3. Heightened pleading req

4. Gov or D need not B B/S

10b-5: Materiality

1. = info reas person would think important

2. Date of mat important

3. If F not yet mat ≠ violation

4. If not 100% certain→balance prob w/ mag

5. Determined on case by case basis

10b-5: Scienter

Req of all 10b-5 violations

= wrongful ST of mind

Intent 2 deceive, manipulate, defraud

Mere neg not enough

Auth 4 recklessness, but standard unclear

10b-5: Connection w/ Sale of Security

1. Broadly defined = any fraud coinciding w/ trade

2. Misstatement of value or anything else 

3. Sale of option w/ no intent to allow

4. ≠ potential purchaser who did not buy or SH who did not sell b/c of fraud


10b-5: Reliance on the Misrep

1. Non disclosure case→ reliance presumed if duty 2 disclose

2. Pub Misrep → fraud on mrt presumption

3. Face-face misrep→ P must prove reliance

10b-5: Fraud on the Mrkt Presumption

1. Investors rely on integrity of mrkt, which relies on pub info

2. Rebuttable presump of reliance 4 pub mistmnt 

3. If well defined mrkt (national stock exchange) 

10b-5: Trans Causation

1. P would not have b/s but 4 the wrongdoing

10b-5: Loss Causation

Link btwn wrongdoing and econ loss

Not enough 2 show trade at inflated/deflated price

Maybe immed price drop after truth hits mrkt

10b-5: Rebuttal of Presumption of Reliance

1. May B rebutted by showing

2. P would acted same w/ full disclosure

3. Price not affected by misrep

4. P did not trade in reliance on integrity of mrkt

10b-5: Heightened Pleading Req

1. Particular Fs giving rise 2 strong inference of scienter

2. Inference must B as cogent + compelling as opposing inference

3. Shows Cong intent 2 restrict pvt COA

10b-5: Who Can B Liable?

1. Insiders→ anyone who breaches duty not 2 use pvt info 4 pers BNT

10b-5: Aiding & Abetting Liability

1. No A/A liability in pvt action (gov OK)

2. But secondary actors could also be primary violators

3. Banks, law firms, etc.

4. IF intent misrep

10b-5: Stoneridge

1. D-Corp enters bogus trans w/ customer corps 2 “improve” earnings + fool auditors

2. Held → no scheme liability 4 secondary actors b/c

a. SHs did not rely on fraud of secondary actors

b. Secondary actors made no pub stmtnts

c. Secondary actors had no duty 2 disclose

3. Dissent → secondary actors entangled in fraud

Wharf: Insider Trading

1. D grants oral option 2 buy 10% of biz

2. But no intent 2 allow exercise

3. Held → = “in connection w/” satisfied b/c

ICW defined broadly

Need not B written

Zanford: Insider Trading

1. Broker steals client funds

2. Held  = “in connection w/” satisfied b/c

a. Fraud coinciding w/ security trade

Blue Chip: Insider Trading

1. Too negative prospectus in pvt sale

2. P argues but 4 misrepresentation, would have bought

3. Held → no standing b/c

b. Not buyer/seller

10b-5: Chiarella

1. Printer trades on secret info

2. Held → no 10b-5 violation b/c

a. In non disclosure case there must B a duty 2 disclose

b. Duty only if relation of trust/confidence 

c. Mere possession ≠ duty 2 disclose

3. CT narrows 10b-5 b/c “anti-fraud” stat

10b-5: Non-Disclosure Case

1. No violation unless affirm duty 2 disclose

2. Duty comes from relation of trust/confidence

3. ≠ mere possession

10b-5: Inside Trading

1. 10b-5 is violated when a person breaches duty of T/C owed 2:

2. Issuer

3. SHs of the issuer

4. The source of the info (misappropriation)

Insider Trading: “Insiders”

1. Using inside info 4 pers gain = breach of duty of T/C

2. Also covers “temporary insiders” (accts/bankers/attorneys)

Insider Trading: Tipper Liability

1. Tip 4 improper pers gain = breach of FD

Insider Trading: Tippee Liability (Dirks Test)
1. Know/should know tipper breached FD

2. AND tipper gets pers bnt/improper motive

Dirks Footnote 14: Constructive Insiders

1. Outsiders who legitimately receive confid info

2. Inherit FD of principal

3. Bankers/attorneys/accoutants

10b-5: Dirks

1. Insider discloses accounting fraud

2. Tippee tells clients 2 dump stock

3. Held → no 10b-5 violation b/c tip not 4 improper pers gain

4. So no breach of duty of T/C

5. Neither had scienter

10b-5: Special Motivational Req

1. Unless tipper discloses 4 pers gain

2. No liability 4 tippee

3. B/c doesn’t inherit duty of T/C unless improper tip

10b-5: O’Hagan
1. Big law partner misappropriates confidential info, trades stock of target comp

2. Argues no duty 2 issuer (target comp)

3. Held → violates 10b-5 b/c his deception breaches duty of T/C owed 2 firm

4. Even though no duty owed 2 issuer

5. Dicta suggests pre-trade disclosure would avoid deception

Insider Trading Bad B/c:

1. Disparity of info chills investing

2. Information as property (embezzlement)

10b-5: Misappropriation Theory

1. = Trading on pvt info in breach of duty of T/C owed 2 source of info

2. B/c considered fraud/deception on the source

3. Duty of T/C exists if: (1) agreement 2 maintain confidence; (2) pattern/history or sharing confidences such that recipient reas knows expectation of confidentiality; and (3) source = spouse, child, parent, sibling

4. Non-exhaustive list

Pre-Trade/Tip Disclosure + Misappropriation

1. Issue whether pre-disclosure of intent 2 trade/tip cures deception/breach

2. O’Hagan dicta suggests OK

3. Rockledge says still deception
4. Unclear result (SCOTUS needs 2 clarify)

10b-5: Rockledge

1. Wife of CEO misappropriates insider info from husband, tips bro 2 dump stock

2. Issue = does her pre-disclosure 2 husband cure deception?

3. Held → No, still states complaint 4 10b-5 violation

4. B/c defrauds exclusive use of info

5. But only circuit CT review of M2D, ultimate result unclear


10b-5: Santa Fe

1. Parent engages in statutory merger w/ sub

2. Lowball value 4 min SHs

3. Argument → lowball value is deception in connection w/ trade (10b-5)

4. Held → no 10b-5 violation b/c

5. No affirm mistmnt/non-disclosure/fraud

6. All valuation info made available 2 min SHs

7. Unfair price, but not fraud

10b-5: Stressed insider goes 2 doc, discloses upcoming pos news as source of stress, doc trades: What Result?

1. Misappropriation (not classical theory or tippee)

2. B/c violates duty of T/C owed 2 patient

16b-Short Swing Trading

1. D/O/10% SH can’t trade w/in 6 mthns in own corp

2. SL + overly inclusive 2 prevent possibility of abuse

3. Profits returned 2 corp

4. No scienter, deception insider info req’d

5. Calculation = Highest Sale Price – Lowest Purchase Price

Last Day Stuff

Distinctions between 10b, 16b, 14a?

1. Who it applies 2

a. 10b → all corps, pub or closed

b. 16b/14a → §12 corps

2. Standard Culpability

a. 16b → SL

b. 10b → reck

c. 14a → neg

3. Lang re fraud → 10b

Short Swing Trading: Unorthodox Transactions

1. Exception 2 SS rules

2. If sale involuntary

16b: Occidental
Corp becomes 10% SH and then is forced 2 exchange shares

Held → ≠ short swing trade b/c

No abuse

No inside info

Sale involuntary

A so called “Unorthodox transactions”

Insider Trading: Common Law

1. CTs recognize ST FD claims

2. When insiders wrongly profit trading own stock or breach duty 2 disclose

16b: Basic v. Levinson
1. Corp publicly denies merger activity

2. But Ds secretly meet 2 negotiate merger

3. SHs sold after public denial but B4 merger announcement

4. Held → violates 10b-5 b/c

a. Merger talks = material

b. FOTM presumption applies


16b: Hockfelder

1. Firm engages in fraudulent scheme

2. Auditors fail 2 notice

3. SHs sues auditors 4 violating 10b-5

4. Held → no 10b-5 violation b/c

a. No finding of scienter

b. Words like manipulative, deception, contrivance show intent 2 proscribe fraud, not mere neg




Limit Partnership (“LP’Ship”)

LP: Gen Characteristics

1. P’ship w/ LL 4 some investors (LPs)

2. Statutory filing reqs

3. Must B 1 GP w/ per L 4 p’ship debts

4. Centralized management → GP manages

5. Flow through tax’n like S corp

6. Investment vehicle 4 LPs

Difference btwn GP and LP?

1. GP personally liable

2. LP only liable 4 investment in biz

When is Limited Partner Liable?

1. Gen rule → no liability unless

a. “Subst same” as GP; or

b. Participates + controls biz (direct contact test) 

2. ULP Act → blanket shield from liability

LP: Direct Contact Test

1. If LP participates in biz

2. Liable only if “direct contact” w/ 3rd party

3. I.e. actual knowledge of control

LP: Duty of Care

1. DOL

2. GF + Fair Dealing

3. Can’t eliminate, but OK 2  restrict, if reas

4. ID conduct that doesn’t violate

5. Set standards 4 permissible conduct

LP: Can Corp B an LP?

1. Yes, need not B natural person

2. BD of Corp owe FD 2 LP


Limited Liability Company (“LLC”)

LLC: Gen Characteristics

1. LL of corp but flow through tax’n of p’ship

2. Stat filing reqs

3. Sep entity from members/managers

4. M/M no per L (but PTCV analog)

5. Flexible form

LLC: Flexible Form

1. Owners o managers may manage

2. Ownership maybe freely transferred or restricted

3. Voting = per capita or pro rata

4. Default R = members will manage

LLC: Duty of Care

1. GF + Fair Dealing

2. Can’t eliminate, but OK 2  restrict, if reas

3. ID conduct that doesn’t violate

4. Set standards 4 permissible conduct

LLC: Liability

1. Members liable 4 own torts/fraud

2. No pers L 4 LLC debts

3. Acts short of fraud → analog 2 PTV

LLC: PTV Factors

1. Fail 2 maintain sep ID

2. Commingling funds

3. Issue - Fail 2 follow Corp formalities? LLC more flexible than Corp


LLC: Distinct from Corp?

1. LLC more flexible

2. Can B run by members/managers/combo

3. Less formalities

Solar Cell: LLC Standard of Care

1. Manager fails 2 disclose upcoming merger

2. Operating Agreement waives liability + COI

3. Held → violated b/c

a. Manager must disclose mat Fs

b. Can’t waive GF + FD

Partnerships

P’ship: Gen Characteristics

1. = assoc of 2 or co-owners of biz

2. K’l nature 

3. Managed by Ps

4. Ps per L 4 p’ship debts

5. Ps can bind p’ship

6. P’s interest is not freely transferable

P’Ship: Is a Writing Req’d 2 Form?

7. No

8. Can form as MOL regardless of intent

P’Ship: Differences btwn Ps + SHs

1. Pers L 4 debts

2. Transferability of interest

3. Abilities 2 manage/bind

P’Ship: Differences btwn UPA + RUPA?

1. UPA → aggregate theory

2. RUPA → entity theory

a. P can bind PART if apparent auth

b. Encourages Filing of Stmnt of PART

P’ship: Aggregate v. Entity Theory?

1. Aggregate → p’ship ≠ distinct legal entity (UPA)

2. Entity → p’ship = distinct entity from its Ps (RUPA)

P’ship: Legal Status

1. May sue/ B sued in name of PART

2. Judgment against PART is not against individ Ps


Partnership Formation 

P’ship: How Formed?

1. Written agreement; or

2. If no intent → factors

a. Mutual right of control

b. Profit/Loss Sharing

c. Community of interest in venture

3. Peyton or Lupien
P’Ship: Peyton
1. D makes loan 2 biz w/ special terms

a. Gets % of biz until loan repaid

b. Veto power

c. Right of Inspection

d. Option 2 Enter Firm

2. Held → no p’ship b/c

a. Can’t initiate trans

b. Can’t bind firm

3. Relationship = Lender/Borrower

P’Ship: Lupien
1. Custom car biz

2. D lends money 2 mechanic

3. Held → p’ship formed b/c

a. Lender controls biz

4. Point = Determinative factor = control

P’ship: The Law

1. K’l in Nature

2. Stats provide default rules

3. Which apply if no agreement 2 the contrary

P’ships: Can Rights B Transferred?

1. OK 2 transfer econ rights
2. But not voting rights

Default Rules

P’ships: The Default Rules

1. All Ps have eq rights 2 info/vote/control biz

2. Individ % of cap contrib don’t impact voting, distribution of Gs/Ls 

3. Any P can bind PART in OCB
 

4. Unless 3rd P knows P lacks Actual Auth

P’Ships: Decisions needing Unanimity

5. Creating new Ps

6. Act in contravention of Agreement

7. Extraordinary matter decision

8. Note dispute in ord biz matter → only maj needed

P’Ship: Example of Unanimity Rule

1. Rule = need unanimity 2 make decisions

2. If P1 hires new employee + wants 2 pay from p’ship funds

3. AND P2 objects → P1 must pay from own pocket

P’Ship: Example of Contribution Rule

1. Rule = individ % of cap contrib does not impact voting, distribution of Gs/Ls

2. If A invests 90%; B  5%; C  5%

3. B + C can outvote A*

4. 15K profit→ each gets 5k*

5. *Absent agreement 2 contrary


Limits on Partner’s Authority 2 Bind Corp

Can Ps Bind P’ship?

1. All GPs have apparent auth 2 bind p’ship

2. Even if P’ship K limits actual auth

3. Unless 3rd knows of limits

4. Absent actual knowledge → no duty 2 of inquiry

What’s a Stmnt of P’ship?

1. Doc showing limits of P’s auth 2 transfer prop

2. Filed w/ County Recorder 

3. Gives constructive notice 2 3rd parties

4. Encouraged by RUPA

Stmnt of P’ship: Foreclosure Example

5. P’ship K caps Ps’ ability 2 incur debts

6. P buys prop beyond cap, fails 2 pay, Bank wants 2 foreclose

7. Held → Apparent auth 2 bind p’ship b/c

a. Bank had no actual notice of cap

b. No Stmnt of p’ship filed w/ county

P’ship: Liability Rules 
1. All Ps J/S liable 4 all claims against PART
2. UPA → have 2 join all Ps
3. RUPA → no need 2 join, but subject 2 exhaustion rule
P’ship: Exhaustion Rule

4. B4 going after P’s individ assets

5. Must exhaust p’ship funds

P’Ship: P’ship Property Rules

1. UPA → Ps co-owners; tenancy in PART

2. RUPA → P’ship true owner 


Fiduciary Duty

A Fiduciary Means a?

1. Relationship of trust
2. Confidence
3. Utmost loyalty
4. Almost 2 level of trustee
P’ship: Meinhard
1. Ps lease building
2. Opp comes 2 managing P but doesn’t tell other P
3. Held → Breach of FD b/c
1. Management includes duty of disclosure
P’Ship: FD of Ps

1. DOL (no self-dealing)

2. DOC (no gross neg/reck/int misconduct/violate law)

3. GF + Fair Dealing

4. Disclosure of opps (Meinhard)

5. Owed 2 p’ship + other Ps

P’ship: Ability 2 Modify FD of Partners

1. Can’t eliminate FD/DOL/DOC/GF + FD

2. OK 2 set reas standards 2 measure GF + FD; and 

3. ID conduct that don’t violate duty of loyalty (if reas)

� Proper purpose


� Ordinary Course of Biz
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