



BUSINESS ASSOCIATIONS OUTLINE





“THE LOVE OF MONEY IS THE ROOT OF ALL EVIL”

I. CORPORATE FORM

a. CHARACTERISTICS OF CORP

i. Incorporating as a corporation is relatively simple:

1. File articles of corporation/corporate charter/certificate of incorporation—this triggers corp’s birth

a. DL § 102, few requirements

i. Kind of stock authorized

ii. Number of classes of stock

iii. Names

2. Adopt bylaws (internal working rules)

3. Delaware is the preferred state for big corps; management-friendly jdx and huge body of caselaw.
ii. Classic corporate model is highly regulatory 

1. Shareholders elect directors

2. Directors appoint managers by resolution/bylaw

3. Thus this class is primarily a course in state statutory law

iii. Liability

1. One of most important characteristics of becoming corp is idea of separating biz assets from those of managers/directors as individuals—incorporate so as to avoid personal liability

iv. 2 kinds of corps

1. Publicly issued

a. Thousands of SH who are generally passive investors

2. Closely held

a. Few SH who have a central role in running corp

3. Traditional statutes made no distinction b/w the 2 

a. Problematic b/c in classic corp, SH have fairly limited role & board shall manage (in closely held, want SH to have active role)

4. De jure (by law)—majority of our focus here

5. De facto (by fact)

v. Broad powers

1. Historical concern w/aggregation of wealth in corporate hands meant traditionally corps had statutorily imposed limits on purpose, what they could do, how much capital

2. Over time this has been eroded by modern statutes that let corps incorporate for any lawful purpose (DL § 122); rarely will a corp fail to comply w/regs

a. Means ultra vires (beyond legal authority to act) doctrine is rare & limited by statute b/c it is hard for corp to act beyond its express/implied powers

vi. Note on language

1. Shareholders, stockholders used synonymously

2. Board, directors, management used synonymously

b. PREINCORPORATION TRANSACTIONS BY PROMOTERS

i. Occurs (frequently) when someone is thinking of incorporating & enters into agreements that precede corp formation

1. Promoter=someone who makes business arrangements and performs other services for a YET-TO-BE formed ENTITY. 
ii. Liability (cases are in conflict)
1. Eisenberg says, the general rule is that when the promoter makes a contract for the benefit of a yet to be formed corp, the promoter is personally liable on the K…and remains liable even if the corp is formed and makes the K its own.

2. 4 legal options according to Restatement 2nd of Agency

a. THIRD PARTY makes revocable offer that will become K when corp forms and adopts K (corporation must be formed and adopt K to form a K, promoter is never liable)
b. THIRD PARTY makes irrevocable offer to corp; offer is open for a limited time; promoter promises (as consideration for keeping offer open) to form corp and cause it to accept K (corporation is liable when formed, promoter is never liable)
i. Third party agrees to look only at yet-to-be-formed entity for $.  Promoter not liable (Pottery warehouse).

c. The promoter is liable for now, but the parties agree that the corp will be substituted in AS SOLE OBLIGOR, when it’s formed. (corporation is liable when formed, promoter is liable at first)

d. Promoter is immediately liable, now & later (later as a surety) (Goodman)

3. Lazaroff’s resolution

a. Draft K so that promoter initially liable, but substitute parties upon corp formation

II. Internal affairs doctrine

A. Vantage Point Venture Partners v. Examine

1. CA statute that purports to apply CA law to corps incorp’d in other states (foreign corporations).

2. Based on factors like income from CA, shareholders from CA…the CA statute wanted to affect the voting rights of shareholders in a Del. corp and give them rights they WOULD NOT HAVE under Del. law.  

3. Under CA law, one of the parties in the case would have been able to vote their class of stock separately from other classes of stock, giving them enough votes to block a certain action

4. If we apply CA law, shareholders woulda had right to vote separately, block…but

5. Del. Sup. Ct said, you cannot apply CA law to this Del. corp…you cannot because of this “internal affairs” doctrine..
6. The internal affairs doctrine says “as a general matter, the internal affairs of a corp. must be determined by the law of the state of incorporation.”
a. What are “internal affairs”?
i. Things that involve the “relationship between the officers of the corp and the shareholders”, things that deal with the ‘inner workings’ of the corporation. the allocation of power and rights duties of shareholders, officers, and directors.  
B. Friese case

a. Corporate insider trading took place in this Del. Corp.

b. Ca has a law against insider trading, applies to corps that do substantial bus. w/CA.

c. CA ct said, purpose of the law is to “protect CA citizens in the securities mktplace”

d. Bc it regulates both internal affairs AND the securities mktplace, it can extend to apply to this Delaware corp.
III. CORPORATE STRUCTURE

a. SHAREHOLDERSHIP IN PUBLICLY HELD CORPS

i. As publicly held corps grew in size & ownership became dispersed among 1000s of SH, divorce b/w ownership (SH) & control (mgmt, b/c high dispersion means no 1 SH controls) occurred 

1. This dynamic has changed somewhat w/advent of institutional investors buying chunks of stock & becoming more active

ii. Traditional general rule of corp governance is BOARD (BD) SHALL MANAGE, but have considerable delegation to managers

1. This is under Del. law

2. This is also true under the Model Bus. Corporation Act.
iii. Directors are answerable to SH (breach of duty, standing for election), but once elected, notion that directors just do what SH tell them is NOT the case—it’s more like the political arena

iv. Functions of SH

1. Elect directors (primary, done in variety of ways)

2. Amend bylaws

3. Vote on major organic changes (mergers)

4. Remove director for cause or without cause (in some states)
5. CAN’T tell directors what to/not to do

b. ALLOCATION OF LEGAL POWER B/W MGMT & SH

i. Source of lots of tension

1. On 1 hand, BD shall manage; on other hand, SH can elect & remove BD

a. Issue here is how to balance the near-absolute right of board to manage w/right of SH to vote?

b. “While SH have unquestioned power to adopt bylaws covering a broad range of subjects, it is also well established that SH may not directly manage the business and affairs of the corporation, at least without specific authorization either by statute or in articles of incorporation.”

2. This tension marks an exception to the generally wide latitude BD has

a. Generally the board is afforded the benefit of biz judgment rule, but NOT if SH vote is infringed upon by unilateral board action

i. Where Board action (even if legal, in good faith for corp benefit) is primarily designed to interfere w/SH vote, court can EQUITABLY hold Board to higher standard to justify its action

ii. Wide latitude for directors

1. Directors/BD are generally given wide latitude in making decisions for corp & SH b/c of all the things that can arise & b/c risk taking is part of the process

2. Business Judgment Rule

i. Once elected, the board shall manage, and if they act in good faith to promote the corporation’s interest, on a well-informed basis , and they do not have a conflict of interest in the transaction, they are given GREAT DEFERENCE.  
1. Plaintiff has heavy burden to show BD hasn’t acted in corp’s interest

2. Directors aren’t guarantors of economic success, though do have duty of care

b. Exception to wide latitude afforded directors

i. When board acts to impede SH vote, unless there are exceptional circumstances the corp can compellingly justify

iii. Case illustrations—THESE ARE OTHER RULES; THERE’S NO BRIGHT LINE RULE, FACT SENSITIVE ANALYSIS, RED FLAG IS BOARD INTERFERING W/SH VOTE

	CASE
	FACTS
	RULE/STANDARD

	Schnell v. Chris-Craft
	Board moved SH meeting up 1 month to prevent dissident SH from organizing.  Board wouldn’t give out SH list.
	Director effort to interfere w/voting process shouldn’t be done except in most exceptional of circumstances.

	Blasius v. Atlas
	Board added 2 members before minority SH plan was voted on to prevent Board takeover.

“compelling justification test”
	Once you determine that the primary purpose of the act is to unilaterally impinge on the shareholder’s right to vote, the board has the BURDEN to show that their action was taken with a COMPELLING JUSTIFICATION – THERE WAS A NEED FOR EXTREME ACTION.

(if there’s a less extreme action that woulda gotten the job done, the board is screwed under this rule)



	Unocal
	Enhanced BJ rule
	If Bd. impinges on SH voting, it is still ok if:  the board took reasonable and PROPORTIONAL ACTION in response to that danger (defensive action).

	MM v. Liquid Audio
	Mix of Blasius and Unocal 
(Facts: increased size of board)
	Bd shows that they had a COMPELLING JUSTIFICATION (BLASIUS), and then the ct will evaluate whether the action was reasonable and proportionate to the threat the corp. control (unocal)

	Teamsters v. Fleming 
	SH want to implement rights plan.
	SH may amend bylaws and impinge somewhat on board’s authority to enact poison pill plans.  How far can they go beyond this? We don’t know.


c. LEGAL STRUCTURE OF MGMT

i. Traditional

1. Board Shall Manage

ii. Modern

1. Board has more oversight, monitoring than managerial role, 

a. Actual mgmt on day-to-day basis being done by officers/mgmt appointed by & under supervision/direction/oversight of Board

i. That’s why agency is so important

b. B/c of Board’s oversight role, have concerns about directors who have too many financial/personal ties to corp & may be biased/not independent

i. Recent rules (SEC, Disney) show trend toward having more independent board that is more objective w/fewer conflicts of interest

1. Small, independent committees more efficient, though on organic changes Board can’t act by committee

c. Not that Board can’t manage, it can—but it usually doesn’t nowadays

2. How do you square notion in statute/old cases that officer’s role is limited/narrow w/modern idea that Board is merely supervisory w/officers doing bulk of business?  Who is accountable, and who has authority?  Statutes & bylaws don’t tell you, so have to fall back on principles of agency to fill gaps.  

a. See III below.

d. FORMALITIES REQUIRED FOR ACTION BY BOARD

i. Board is duly elected collegial body that can only act via duly convened meeting w/quorum present

1. Quorum=majority of full board (i.e., majority of authorized # of directors; majority of outstanding shares)

a. In Delaware, a quorum is 1/3 of the board.

2. Majority of a quorum carries the day on resolutions

a. Exception: fundamental changes

i. May need 2/3 of outstanding voting shares

ii. Regular board meetings require no special notice

iii. Special meetings require notice but can be waived

iv. Board can act by unanimous consent via telecom/written

v. Statutes make it relatively easy to comply

1. Developing area of law in terms of what happens if don’t use statutory sanctioned method to make decisions 
e. SARBANES OXLEY effects on the BOARD.
i. Under the S-O act EFFECTIVELY IS REQUIRED to have an audit committee composed of independent directors.
ii. THESE PEOPLE (not the board as a whole)…are responsible for the apptment, hiring, firing and oversight of the corp’s outside auditor.

1. it’s less likely the books will be cooked.

iii. S-O requires corporate officers to certify certain financial statements personally.
iv. ALI MODEL RULES OF CORP GOVERNANCE HAD RECOMMENDED THESE THINGS, BUT IT HAD NO FORCE.
f. VOTING ON DIRECTORS

i. SH’s major job, & tinkering w/their ability to elect directors in absence of compelling justification is a real no no

ii. Directors run at large, & boards can be staggered 

iii. Straight Voting 
1. SH votes # equal to her shares for each candidate on board

a. SH has 100 shares, 7 candidates

i. SH can vote 700 shares, but no more than 100 for any 1 candidate

2. Means minority SH can never elect a director over majority’s opposition

iv. Cumulative

1. SH votes # equal to shares she holds times # of directors to be elected

a. SH has 100 shares, 7 candidates

i. SH can cast 700 votes for 1 candidate

ii. SH can cast 350 votes for 2 candidates

iii. SH can cast 300 votes for 2, 100 for 1, etc.

2. Means minority SH w/less than a majority of shares can get someone elected if reach critical mass

a. Allows diversity to come onto Board

3. Some states require it, some allow it

a. Optional in CA

4. Problems

a. Removal w/o cause: Minority elects directors, then majority Board decides to remove them w/o cause, which is allowed in some states.  How rectify?

i. Provide that director can’t be removed if the # of shares voting against her removal would be sufficient to elect her

b. Staggered board: The fewer directors you elect, the higher the # of shares you need to elect them, even under cumulative voting.  Having a staggered board is not unconstitutional unless it eliminates effect of cumulative voting altogether 
c. Staggered board: does promote continuity!
g. LIMITED LIABILITY AND “PIERCING THE VEIL”
i. General rule (supported by statute in Delaware, for example): Corp is separate identity from SH/officers/directors, & individuals can’t be held personally liable for corp debts or damages caused by corp torts and contractual breaches.
a. Liability is “limited” in the sense that it’s limited to what you paid in via your investment in corp stock 

b. Privilege that has its limits & will be revoked to prevent fraud or achieve equity (see veil piercing below)

ii. Rationale 

1. Encourage business development/incorporation

a. Form capital

b. Take risks

c. Invest

iii. Exception to general rule of LIMITED LIABILITY.
1. Veil piercing: hold SH, not ordinarily liable, liable for corp obligations

a. Two types of piercing:

i. Holding individual liable for corp’s actions.

ii. Holding parent corp liable for subsidiary corp’s actions.
b. Courts pierce veil grudgingly

c. POLICY: PROTECT THOSE WHO HAVE DEALT W/THE CORP, AND HAVE BEEN MISLED BY THE CORPORATE FORM OR WHATEVER.
i. Veil piercing is the exception to 1st policy & occurs when there is fraud or a need to achieve equity

2. Most frequently litigated issue professor can think of

a. For parent-subsidiary piercing and piercing in situations like the taxi cab case:
i. 1) the parent corporation own all or most of the stock of the subsidiary

ii. 2) the parent and subsidiary have common directors and officers

iii. 3) the parent company finances the subsidiary

iv. 4) the parent corp. subscribes to all the capital stock of the subsidiary

v. 5) the subsidiary has grossly inadequate capital.

vi. 6) the parent takes all the losses and costs of the subsidiary

vii. 7) the subsidiary has no assets other then those given by the parent

viii. 8) other then the certificates, the subsidiary is viewed as a division.

iv. Veil piercing analysis for an exam

1. Explain general rule: don’t pierce in majority of cases b/c “harsh result that requires extraordinary circumstances” Fletcher
2. Piercing is allowed when necessary to PREVENT FRAUD, OR ACHIEVE EQUITY.

a. To pierce you need to show: FRAUD, OR 1) that the corporation and the invividual/corp in control operated as a single entity AND, 2) such operation produced an element of injustice to the other party (piercing required by principles of equity). (atex rule)
i. Usually you can’t prove fraud by itself.

3. Note: Kinney shoes – certain sophisticated creditors can be prevented from piercing.

4. Collet Factors (some apply to corps only, others to corps & individuals)

INDIVIDUAL FACTORS

a. Failure to follow corp formalities (KEY SEALAND)
b. Commingling of funds KEY (Wachovsky, taxicab case, he owned multiple corps for each cab)
c. Sub has grossly inadequate capital KEY (minton, fidelity)
i. Undercapitalization means you didn’t commit enough $ to the enterprise commensurate w/size, nature, risk of biz.  If you want to enjoy benefit of LL, corp should be formed w/sufficient assets to meet obligations that are certain to arise

1. Hard to say how much is enough—courts don’t give us yardstick to measure what will suffice

a. Use similar corp in similar biz as reference point

2. Slottow v. Fidelity bank: this alone is enough to pierce in CA (but not according to ct in CA case MINTON)
d. MULTIPLE SUBSIDIARIES OF ONE DUDE – SEA LAND.
5. PARENT-SUBSIDIARY PIERCING

a. Parent owns all or most of stock

b. Parent & subsidiary have common directors/officers

i. Unity of ownership – SEA LAND CASE.

c. Parent finances sub

i. Cases differ, even in same state, about whether undercap is enough to pierce veil

d. Parent pays salaries, expenses, losses of sub

e. Sub has no biz except w/parent

f. Sub has no assets except those from parent

g. Parent refers to sub’s biz as parent’s own – atex.
h. Parent’s papers say sub is dept/division

i. Parent uses sub’s property as its own

j. Sub’s directors take orders from parent in parent’s interest

v. MORE PIERCING IN K CASES THAN IN TORT CASES, SAYS LAZ.
h. EQUITABLE SUBORDINATION

i. AKA Deep Rock Doctrine

ii. Comes up in context of bankruptcy proceeding

1. When a BK Court is figuring how to dole out assets, creditors line up, court prioritizes them, 1 of creditors could be corp SH if lent corp money, SH will go to end of line & probably not get paid back if engaged in veil piercing type conduct

a. Undercapitalization

b. Commingling of funds 
c. Mismanagement of the corp.
d. Fraud.
iii. Benjamin v. Diamond, 5th Cir, 3 conditions

1. Claimant engaged in inequitable conduct

2. Misconduct resulted in injury/unfair advantage

3. Equitable subordination is consistent w/Bankruptcy Act

IV. AGENCY

a. 2 TYPES OF AUTHORITY

i. Actual

1. Express actual authority
a. “You’re my agent.  Sell my car.”

2. Implied actual authority
a. “Would a reasonable agent believe that the principal allowed him to do a certain thing?”
ii. Apparent

1. Restatement of agency:  Based on the principal’s past actions (wrt this agent) and the principal’s representations, what would a REASONABLE THIRD PARTY think the agent had authority to do?  
a. Intensive fact inquiry

b. This notion necessarily must expand b/c functions are being transferred from Board to officers on widespread basis

c. Often occurs when agent is told authority is limited but 3rd party hasn’t been told that

d. Look at a FOUR elements that might indicate an action is extraordinary & outside apparent authority (if arguing no way reasonable agent thought she had authority)

i. Does action have a high economic magnitude in relation to corp assets

ii. Will the action have a high risk for corp?
iii. Will an action have a long timespan?
iv. Will action be costly to reverse?
e. Examples of extraordinary actions

i. Creation of significant debt

ii. Reacquisition of securities

iii. Significant capital investments, business combinations, business expansions, acquisitions of other corporate stock.
iv. Actions that’d foreseeably expose corp to significant litigation or regulatory problems

iii. You could have no actual or implied authority (like when officer knows he has no authority to act), but still have apparent authority (if a reasonable 3rd party would believe officer has authority), & corp. could still be liable to 3rd party.

iv. Caselaw: presidents can do “ordinary things” but not “extraordinary things.”
V. SHAREHOLDER INFORMATIONAL RIGHTS

a. INSPECTION OF BOOKS & RECORDS

i. Rationale

1. SH are entitled to access to adequate information w/respect to material facts of corp’s financial status so that the exercise of their vote is meaningful in keeping w/ideals of corp democracy.  THEME
b. DELAWARE STATUTE SAYS:

i. For a “proper purpose” – one reasonably related to a person’s interest as a stockholder -  a stockholder is allowed to review the corp’s stock ledgers (lsit of holders)…and its books and financial records…..and a subsidiary’s books and records to the extent that the corporation has actual poss/control over sub’s records.

c. COMMON LAW 

i. SH acting in good faith for purpose of advancing his own or corp interest had right to examine corp books & records. 

d. MODEL ACT SAYS – WHAT ARE CORP RECORDS?
i. incorporation articles, annual report, business addresses, minutes, financial stuff

e. BOTTOM LINE

i. If SH has a proper purpose reasonably related (“PPRR”) to corp interest, chances are she’ll be able to inspect books/records, particularly SH list.  

1. If SH has valid primary but invalid secondary purpose, she’ll still get to inspect.  Corp can get injunction on secondary improper purpose.

f. Burdens:

i. Del says: if shareholder wants to inspect non-ledger docs, the shareholder has to show they have a proper purpose.  If shareholder wants to inspect LEDGER docs, then the corporation has to prevent it by showing SH has IMPROPER purpose.
ii. Other states vary.

g. PURPOSES:
	PROPER, probably get approved (SH burden to show)
	IMPROPER,  probably get denied (corp burden)

	“Reasonably related to advancing corp interests”
	Sell SH list for commercial purposes

	Determine corp’s financial condition
	Harass corp mgmt

	Ascertain value of petitioner’s shares
	Ascertain trade secrets

	Desire to communicate w/other shareholders
	

	Investigate corp wrongdoing, including past wrongs before you became SH, IF, ACTIVITIES BEFORE PURHCASE HAVE A REAS REL’SHIP TO ONGOING WRONGDOING (src of docs irrelevant).  Saito v. McKesson
	

	Desire to investigate corporate wrongdoing, assuming “you have a credible basis” or “reasonable suspicion” of wrongdoing  (Seinfeld case): - laz: how do you know abt wrongdoing w/out inspecting?
	

	Desire to solicit shareholders to vote for slate of directors (Honeywell).
	


h. STATE LAW REQTS
i. No uniformity, not comprehensive, protracted dance for SH to get info, statutes silent about what proper purpose is, woefully inadequate

ii. DISCLOSURE REQTS
1. In DL, right to SH list only, corp’s burden to prove improper purpose

2. In CA, absolute right to SH list, but must hold 5% shares

a. Still have common law right to inspect, but burden on SH to show why justified

3. Model Act, must have good faith, proper purpose, reasonable particularity, directly connected to corp interest

4. Honeywell case, desire to solicit proxies for slate of Directors in opposition to current management (stop Honeywell from making nasty bomb says anti-war small stakes SH) is a Proper purpose reasonably related to SH interest as SH

5. Saito v. McKesson, DL Supreme, 2002, SH has right to documents that predate his investment & are prepared by 3rd party (source of docs irrelevant) in derivative suit—broad reading & pro SH 

iii. Reporting Requirements
1. A joke.  DL doesn’t have any reporting requirements.

2. Another reason Congress stepped in.

i. FEDERAL

i. 1ST TIME SEE FED REGS

ii. Congress felt state laws were inadequate in providing flow of info b/c denial/delay in providing adequate info can undermine corp democracy b/c have uninformed electorate

iii. Note on Section 12

1. 1934 Securities and Exchange Act passed in response to 1929 crash & great depression to restore confidence in market

2. Section 12 corp is one that has 

a. Greater than 500 SH

b. Greater than $1 million+ in assets

c. Typically, large company traded on NYSE

iv. Section 13, disclosure req’t

1. Only applies to § 12 corp, smaller corps exempted

2. Must file w/SEC such info, docs, annual reports as needed

a. Means SH get info they need, but not a flood of irrelevant garbage that obfuscates issues

v. Section 14

1. Delegates broad power to SEC to protect investors

2. Section 14a7

a. Limited federal parallel to state inspection right

i. Entitles SH to get SH list

VI. PROXY

a. What is a proxy vote?
i. A proxy vote is the process by which SH vote on directors, proposals, etc. 

1. Similar to absentee balloting

2. Proxy solicitation, proxy contest

a. Solicitation process is not frozen in time, continues until time of vote

b. Most Shareholders vote via proxy process bc they don’t want to go to the mtg.
ii. Governed in Securities and Exchange  Act by § 14 

1. ONLY applies to § 12 corps

iii. Rationale behind § 14 & all proxy rules

1. Fair corporate suffrage

2. Free exercise of voting rights

3. Informed SH electorate promotes corporate democracy THEME

iv. Section 14—violation of any of these rules violates statute

1. Defines proxy solicitation – a proxy solicitation is a written statement sent to a shareholder, requesting that the shareholder designate how his shares are to be voted regarding resolutions or director elections at the annual meeting.
2. Provides exemptions

3. Requires SH be given specific, clear info
4. Gives guidelines for proxy’s form

5. Contains filing requirements

6. Shareholders are required to get a SH list upon request
v. Focus: Section 14a (making it illegal to violate any of the administrative regs promulgated by SEC to protect investors)

1. 14a9, prohibiting false, misleading proxy solicitations
2. 14a8, regulating SH proposals – Laz’s favorite.
b. SECTION 14a9, PROXY SOLICITATIONS

i. Supreme Court case law on §14a9 in a nutshell

1. Private individuals have an established implied right of action for proxy rule violation of § 14a, JI Case v. Borak, 1964 affirmed by Bankshares v. Sandberg, 1991

2. If a proxy solicitation (containing a false, misleading, or omitted material fact) is an essential link in the accomplishment of the proposed transaction, the complaining party has shown transaction causation and will win a 14a9 suit, Mills v. Electric, 1970
a. Was the proxy solicitation “essential link”?
b. did the party need the solicited votes, in order to accomplish a vote in favor of the transaction. 
3. Materiality - An omitted fact is material if there is a SUBSTANTIAL likelihood that a reasonable shareholder WOULD CONSIDER the fact IMPORTANT in deciding how to vote – TSC v. Northway (USSC) – THE “WOULD” STANDARD.
4. Knowing misstatements of reason, opinion, & belief can be “material” and actionable for purposes of 14a9 suit, Bankshares v. Sandberg, 1991

a. “High” price opinion presented to shareholders; in fact, they themselves said it was a “fair price”

b. Often in relation to directors or board stmts.

5. Open question of what mental state violator must have

a. Courts of appeal say it’s a NEGL STANDARD (Friendly, Gerstle case)

b. As to outside accts’ involvement, shareholders may need to prove A SCIENTER std (at least reckl conduct).

c. The words of the rule would suggest that it’s a STRICT LIABLITY standard.

6. IN A SUPER NUTSHELL: If X (negligently?) prepares a proxy statement which contains false or misleading info as to a material (TSC) fact or omits material facts, or misrepresents informed board opinions (Va. Bankshares) regarding a transaction, X may be liable for SEC action or private action (Borak).  
7. To show transaction causation, the private party complaining must show that the proxy solicitation was an “essential link” in the accomplishment of the proposed transaction (i.e. the party proposing the transaction must have needed the solicited votes, MILLS).  
ii. “No solicitation…shall be made…containing any statement which…is false or misleading w/respect to any material fact.”

1. This section has given rise to bulk of litigation under federal proxy rules b/c…

2. Neglects to mention (but resolved elsewhere)

a. Intent/violator’s state of mind

i. Unresolved by USSC, states differ 

1. 2nd Cir & generally: negligence suffices

2. 6th Cir: scienter required

ii. Plain language looks like strict liability but never been read that way

iii. Effect is same on SH regardless

b. What “MATERIAL” means

i. The “would” standard

1. “Omitted [false or misleading] fact is material if there is a substantial likelihood that a reasonable SH would consider it important in deciding how to vote.” Northway
a. No need to show it’d actually change vote, just that it’d affect voter’s decision

ii. Examples

1. Criminal behavior

2. Important lawsuit

3. Merger details

iii. Knowing misstatement of opinion, belief, reason may also be material fact, Sandberg
c. Whether private individuals can bring cause of action


i. Well established they can, Borak and affirmed by Sandberg
3. Also includes omission of material facts

iii. 14a9 is a key provision & centerpiece of proxy rules, springboard for enforcement actions, w/o it all other rules are of limited utility b/c they’d be w/o a stick, meant to provide comprehension & accuracy w/regard to other rules

iv. JI Case v. Borak
1. Held: Private right of action found in §14a though generally courts are resistant to finding implied right of action

2. Rationale: Possibility of civil damages/injunctive relief is most effective weapon in proxy requirement enforcement

v. Mills v. Electric
1. Held: “When there has been a finding of materiality, a SH has made a sufficient showing of a causal relationship b/w the violation & injury for which he seeks redress if…he proves that the proxy solicitation itself, rather than the particular defect in the solicitation materials, was an essential link in the accomplishment of the transaction.”

a. Uses “might” standard of materiality that is too speculative/low

2. Facts: Proxies solicited to get Electric’s SH approval of proposed merger.  M had 50% of stock but needed 2/3 votes for merger to pass.  Proxy didn’t mention that all of the directors who supported the merger were under M’s control.

3. Rationale: Assuming materiality, you don’t have to prove individual reliance on the defect or the statement, but you do need to show that the solicitation process is an essential link in the solicitation achieving what it set out to achieve.

a. Here, M needed votes, so regardless of nature of defect, solicitation itself was essential link

i. If M had had 80% of stock, would not have been an essential link (no need to solicit b/c have all votes need already), no causation, SH would not have won 14a9 suit

b. This is NOT the same thing as showing materiality means causation is proved—need more than materiality

vi. Bankshares v. Sandberg
1. Held: Knowingly false statements of reason, opinion, belief can be actionable as misstatement of material fact under 14a9

2. Facts: Directors urged acceptance of plan they said would bring high value & fair price knowing that fair would have been $60 a share not $42 proposed & said so to keep jobs

3. Rationale: One would expect to be able to rely on opinion of Directors given their status/knowledge, so when they knowingly make a misstatement, it may be material.

a. This is a subset/specific question w/in general question of materiality

vii. Analysis approach

1. Is there an omission, falsity, or misleading statement of fact OR belief/opinion/reason in the solicitation?

2. If so, is omission/falsity material?

a. Is there a substantial likelihood a reasonable SH would consider it important in deciding how to vote?

i. If so, material

ii. If not, immaterial & doesn’t violate 14a9

b. May be if knowingly misleading statement of belief/opinion/reason by DIR, Sandberg
3. Assuming it’s material

a. Is the proxy solicitation (NOT necessarily the defect) an essential link in accomplishing the transaction? (e.g., need votes to win, Mills)

i. If so, SH petitioner wins

ii. If not, SH petitioner loses

c. SECTION 14a8, SHAREHOLDER PROPOSALS

i. More controversial than 14a9

1. lets shareholders speak, feel involved

2. can improve mgmt actability.

3. Provides more complete, timely disclosure

4. Provides alternative to just shelling shares if unhappy

5. Informs SH of important issues confronting corp

ii. SH who owns 1% OF SHARES or $2000 in market value of SHARES in corp, MAY REQUIRE CORP, at corp expense, to include 1 proposal/year up to 500 words in proxy materials

1. Corporate governance proposals

2. Social responsibility proposals

3. Procedure:

a. SH submits to company.

b. If company denies, they must submit reasons to SEC within 80 days before their definitive proxy stmt is filed, and send copy to SH.

c. SH can then respond.

d. SEC sends a “no action letter” – whether you include or exclude.
4. IMPLIED RIGHT OF ACTION IF CO. DENIES YOUR PROPOSAL…ROOSEVELT V. DUPONT (1992, 1st cir.)

iii. Problems

1. Rules are vague, SEC is unpredictable

2. Proposals are expensive for the company (~30K each)

3. Cost allocation 

a. Why should all SH pay for minority proposal?

4. Free riding

5. More info flooding SH—contrary to goals

6. No simple self-regulating mechanism

a. 13 bases for exclusion means cottage industry in conflicting admin & judicial decision making 

i. 14(a)(8)(i)1-13, exclusions 

7. Proposals, even if included, usually fail

a. BUT common benefit rule applies

i. “Cases where [proposal] has conferred a substantial benefit on members of ascertainable class.”

1. People have right to cast informed vote, related to fair corporate suffrage, SH must be informed of issues confronting corp & this kind of proposal does it even though fails 

iv. “No action” letters

1. SEC will not take action against co. for excluding the proposal; a “no action” letter is a loss for the person who wants to include the proposal.
v. Bases for exclusion (1st 3 are most important/litigated)

1. Proposal isn’t proper subject for action by SH under laws of state where corporation incorporated
a. If proposal would FORCE BOARD TO TAKE SOME SORT OF ACTION (IN DEL.)

1. Proposal can get around it by using “requesting” or “recommending” language

2. Proposal relates to issue that accounts for less than 5% of corp’s total assets and less than 5% of gross sales AND is not otherwise significantly related to corp business
a. Social concerns are considered “significantly related to corporate business”, thus they are generally included (AT&T case, re Mexico expansions)
b. Foie gras case, only 1% of corp’s biz but cruelty to animals is a significant policy issues (“otherwise significantly related”
c. AON case – no further purchase of tobacco securities proposal had to be included when proposed by SH.

d. Executive compensation.

i. Exec compensation proposal is re a social issue – cannot excluded.

ii. Exec & workforce compensation proposal MAY BE excluded.

iii. Workforce compensation proposal only has to do w/”ordinary business operations”, see below, and may be excluded.

3. Proposal deals w/corp’s “ordinary business operations”
a. Hard to distinguish, esp. for SEC, what is/not “ordinary”, prof would like to do away w/this exception b/c regardless of position you take about these issues, fact is they ARE important dilemmas

b. Examples

i. Roosevelt v. Dupont: SH proposal to discontinue using CFCs. Excludable b/c even though it has major environmental policy considerations, there was a narrow window of time in implementing proposal.  Ct says “it’s the corp’s decision re how quickly to phase out”
ii. Wal-Mart proposal: SH proposal to require corp report on affirmative action policy.  Judge, refusing to abide by SEC interpretation of SEC rules, holds not excludable b/c concerned significant policy issue for corp.  90% of SH voted it down.

iii. Cracker Barrel: SH proposal not to discriminate based on sexual orientation initially deemed “ordinary business”, then SEC reversed itself and said it had to be included. 

iv. HYPO: SH proposal to stop animal testing in cosmetic corp

1. Product testing underlies biz BUT

2. Concerns of cruelty to animals takes it out of “ordinary biz” even if only 3% of biz 

v. HYPO: SH proposal to study feasibility of banning smoking at theme parks

1. Goes to daily operation of park BUT

2. Concerns w/2nd hand smoke, exposing kids to smoking

vi. Stock compensation plans

1. SEC views some not/ordinary

4. Other excludable proposals

a. Causing corp to violate law

b. Violating proxy rules

c. Airing personal grievances

d. Lacking corp power to implement

e. Relating to elections
i. AIG case: shareholder of aig says, we want to require the company to publish the names of shareholder nominatd candidates for director positions, together with any candiatdes nominated by aig’s board.

1. SEC says – this “relates to elections.” Excludable.

2. 2nd Cir. Says – does not “relate to elections.”

a. It relates to ALL ELECTIONS – the procedure has 
3. now SEC has changed rule, saying: “procedures of elections.”

f. Conflicting w/current corp proposal

g. Already substantially implemented

h. Duplicating earlier submission

i. Dealing w/substantially same subject matter 

j. Relating to specific amount of dividends

d. PROXY CONTESTS

i. A proxy contest occurs when a SH, or group of SH, solicits proxies, intending to oppose BD on some issue or reelection.  Both mgmt & insurgent/dissident group solicit proxies in a fight for control.

1. Proxy contests are common--& costly

a. PR firms

b. Proxy solicitors

c. Entertainment expenses

ii. Mgmt is allowed to use corporate funds in support of its proposals in proxy contests, subject to reasonableness and the nature of the contest.
1. This is a murky area w/insufficient case law to create general rule, though Rosenfeld v. Fairchild tries to give us one

a. In a contest over policy, as opposed to a power contest, corporate directors have the right to make reasonable and proper expenditures, subject to the scrutiny of cts (need to be acting in good faith), from the corporate treasury, to persuade stockholders of the correctness of their decision.  

i. What is personal vs. policy? Gray area.  Usually policy is kinda driven by personalities…the people involved in mgmt have a big influence on the co’s actions.

b. Shareholders are empowered to reimburse contestants for the reasonable and bona fide expenses incurred by them in a policy contest.
VII. PARTNERSHIP (PSHIP)

a. GOVERNING LAW

i. Unlike corporate law, which is largely regulatory, partnership law is highly contractual.  Most of the statutes that exist are default rules: they apply in the absence of contrary partner agreement, though there are a few non-waivable provisions, like fiduciary duty.

ii. Uniform Partnership Act (UPA)

1. ½ states

2. Silent on choice of law state

iii. Revised Uniform Partnership Act (RUPA)

1. ½ states, including CA

2. Very little case law under it

3. Choice of law state is where CEO office is

b. COMPARED TO SINGLE PROPRIETORSHIP

i. Similar: don’t get limited liability of incorp status

ii. Different: 1 person owns biz v. several co-owners

c. FORMATION

i. No filing required, no articles of incorporation.

ii. Partnership can exist in absence of any agreement or even when parties say, “We’re not partners”, & pship may not exist even when parties say “We’re partners.”  Partners in income only may not be partners for purposes of liability, Davis v. Loftus.

1. Not about subjective intent: pship is as pship does.

a. Written agreement & some of indicia means strong likelihood it’ll be called pship

2. This is extremely important

a. If a partnership is found, it will be possible to hold 1 partner liable for debts/obligations created for pship by another partner; without a partnership this generally cannot happen.
iii. A partnership is: “An association of 2 or more persons to carry on as co-owners a business for profit.”  There is no specific/absolute test for formation (labels are inconclusive), but look to see if:
1. Agreement to share profits (not conclusive but…)

a. Prima facie evidence of pship generally under  UPA

b. Presumption of pship, RUPA

2. Agreement to share losses

3. Mutual rights to control/manage business
4. Common interest in venture

5. Joint tenancy in property (not dispositive)
6. NOTE: status as a member of a pure partnership cannot be transferred.
iv. Case comparison

	Martin v. Peyton, NY, 1927
	Lupien v. Malsbenden, ME, 1984

	NO PSHIP—mere loan
	PSHIP—pooled $ & skills, joint control, intent to share fruits—control key

	Loan of 2 1/2 million by bank (share profits)
	M made loan w/no interest, no fixed payments

	“Investors may not bind the organization”
	M opened biz each morning, on site daily

	“Bank may veto bad business ideas” (not enough to restrict, can’t initiate → no pship)
	M ordered, paid for parts & equipment

	Option to enter into pship
	M paid employees’ salary


v. EXAM: look at which factors militate for & against pship, argue both ways

d. LEGAL STATUS

i. UPA

1. Aggregate—partnership is a group of members, not a legal person, liability & duties of care (but rules sometimes treat them as entities, e.g., tenancy in pship)

ii. RUPA

1. Entity—partnership is a legal person, collecting judgments based on liability (but rules sometimes treats them as aggregates, e.g., partners jointly & severally liable for all obligations)

2. Pship can sue & be sued in its own name

e. OPERATIONS OF PARTNERSHIP

i. Management

1. Pship agreement governs

a. What % vote needed for actions

b. If people can join

c. How mgmt responsibility allocated

2. Default rules (in absence of agreement to contrary)

a. Majority vote needed for ordinary pship actions; unanimous vote needed for actions to contravene an agreement of the pners; (RUPA: unanimity also reqd for extraordinary things).
i. Summers v. Dooley confirms the “ordinary pship actions req. a majority”
b. All partners must consent to new partner

c. All partners share equally in profits & losses, even if their (capital) investments are unequal

d. Partners can transfer economic rights (profits, losses, distributions) but not mgmt rights (new partners means unanimous consent)

e. May be a breach of fiduciary duty to block actions, if like say one pner has invested TONS of money into the corp and you and your friend form a bloc to stop his decisions.

ii. Rights to Reimbursement For Expenses

1. Partnership may require contribution from individual partners to pay for their share of pship expenses

2. Partner may require indemnification from partnership to pay for her excess share of pship expenses

a.  If 1 partner pays more than her share, she is entitled to indemnification (repayment) of the difference from pship

iii. Partnership Authority 

1. Actual authority

a. Each partner is an agent of pship imbued w/actual authority to bind pship

2. Apparent authority (AA)

a. UPA: Each partner has apparent authority to bind pship for acts done in “usual way of biz” of pship.
i. “Usual way of biz” defined as

1. Customary acts by that pship

2. Customary acts by similar biz/locale

ii. 3rd parties

1. If 3rd party has constructive knowledge of lack of authority, pship not bound.

2. If 3rd party had no idea that a person was restricted in acting on the pship’s behalf, the pship is still bound.


a. RNR Investment v. People’s Bank: Bank had no actual notice of agreement restricting what partner could/not do; pship defaulted; all partners bound.
b. RUPA: Each partner has apparent authority to bind pship for acts done in “usual way of biz” of pship AND acts done to further “business of the kind” carried on by pship or similar firms.  Broadens Apparent authority.

i. “Biz of kind” means AA broadened

ii. 3rd parties

1. If 3rd party has actual knowledge of lack of authority, pship not bound

iv. Liability for Partnership Obligations

1. Liability to outside creditors

a. Partners are jointly & separately (meaning each partners may be sued for full amount of pship debt) liable for all wrongful acts  & omissions (torts, breach of trust), UPA

b. Partners are jointly (meaning suits against pship must name all partners) liable for debts/K, UPA

i. One partner can’t be compelled to pay full amount on breach of K claim

c. Partners are jointly & separately liable for all pship obligations, RUPA (aggregate approach) & pship may sue & be sued in its own name

i. BUT judgment can’t be collected against individual partner until pship resources exhausted (entity approach)

2. Liability to each other

a. Partners are liable to pship & each other only for their share of pship obligations.  If 1 partner pays more than her share, she’s entitled to indemnification of difference from pship

f. PARTNERSHIP INTEREST & PROPERTY

i. Interest

1. Default rule: partners may assign their interests (share of pship profits/distributions), but not mgmt rights

a. No one can become partner w/o consent of all

b. Rapoport v. 55 Perry: Partner can transfer 10% interest in pship to kids but can’t make them partners

ii. Property

1. Pship property is owned by individual partners via tenancy in pship (individual partners can’t dispose of it), UPA

a. Partner as co-owner of property w/interest in it but can’t sell it

2. Pship property belongs to pship, not individual partners, RUPA

a. Does away w/tenancy in pship

b. Property owned by pship can be transferred by pship & at dissolution must be sold

g. PARTNERS’ DUTIES OF LOYALTY & CARE

i. Partners owe to pship & each other duty of loyalty, care, good faith & fair dealing

1. Meinhard v. Salmon, 1928, Cardozo

a. S didn’t tell M about new opportunity & thus breached fiduciary duty, “the punctilio of an honor the most sensitive”

2. Broad, vague, general statement saying partner is fiduciary, UPA

3. Expanded, comprehensive fiduciary duties owed pship & loyalty (don’t compete w/or hurt) & care (no gross negligent misconduct) due partners, RUPA 

a. Broad duty, but by agreement you can whittle away at it though can’t eliminate it entirely

i. No clear guidelines about how little protection is too little protection

ii. Thus RUPA gives w/1 hand & takes away w/the other

h. DISSOLUTION/DISASSOCIATION

i. Partnership dissolves at will or on departure of any partner unless agreed otherwise, UPA

ii. Partnership doesn’t necessarily dissolve if there are changes in partner relationships, RUPA

1. Thus much more likely under RUPA that pship will continue if 1 party leaves (in absence of contrary agreement)

i. CHART COMPARING PARTNERSHIP TO CORPORATION

	
	CORPORATION
	PARTNERSHIP

	BASIC NORMS
	Heavily statutory
	Heavily contractual.  Mainly default rules w/some mandatory.

	INTERNAL GOVERNANCE
	Law is mandatory
	Law is facilitative rather than mandatory.  Absent contrary agreement:

1) All have equal rights 

2) Majority decide ordinary matters; unanimous for matters outside pship scope (mandatory)

	AUTHORITY
	SH have no apparent authority since no right to participate in mgmt of biz
	Any partner has power to bind pship on matter in ordinary course biz

	DISTRIBUTIVE SHARES
	Distributions shared in proportion to stock ownership, not per capita
	Profits shared per capita, no partner entitled to salary.  All profits & losses shared equally (default)

	TRANSFERABILITY
	Shares freely transferable
	No one can become partner w/o consent of all (default).  Can transfer economic but not mgmt rights (default).

	TERM
	Perpetual, dissolution difficult
	Limited term, dissolution easy

	FIDUCIARY DUTIES
	SH do not have it to e.o. (this is changing)
	Partners have it to e.o.

	LIABILITY
	SH not individually liable for corp’s obligations
	Partners are individually liable for pship obligations



ii. CHART COMPARING UPA to RUPA IN PSHIP CONTEXT

	CHARACTERISTIC
	UPA
	RUPA

	States
	½ 
	½ including CA

	Agreement to share profits
	Prima facie E pship (unless rent, wages, loan payment)
	Presumption pship

	Legal status
	Aggregate (but entity for property)
	Entity (but aggregate for liability)

	Need unanimous vote (mandatory)
	If proposed act contravenes/amends pship agreement
	UPA AND act outside ordinary course of biz 

	Apparent authority
	Each partner has authority to bind pship for acts done in “usual way of biz”
	UPA AND “biz of kind” pship/similar firms carry on

	Apparent authority/3rd party
	If 3rd party has constructive notice no AA, pship not bound
	If 3rd party has actual notice no AA, pship not bound

	Outside creditor liability
	Torts: joint & several liability

K/debts: joint liability
	Jointly & separately liable for all pship obligations

	Property
	Individually owned via tenancy in pship
	Belongs to pship: can be transferred by pship & must be sold at dissolution

	Duty loyalty/care
	Broad, vague, general 
	Loyalty (no compete, hurt) & care (no gross neg), but can be whittled away

	Dissolution
	Unless agree to contrary, dissolves at will or if someone leaves
	Pship doesn’t necessarily dissolve when partners change


VIII. CLOSELY HELD CORPORATIONS (CHC)

a. INTRODUCTION

i. Closely held corporations are corporations to the world, partnerships to themselves

1. Contractual trapping of pshp as well as limited liability of a corp.
a. A close corporation can run itself like a bigger corp, or become a closely-held by statute, or it will be treated like a closely-hheld corp by the way it conducts itself.
i. Donahue v. Rodd Electrotype: Court borrowed equitable principles from partnership (fiduciary duty) to allow relief for minority SH who was frozen out from selling her shares in a non-statutory CHC

1. But see Nixon v. Blackwell: DL Court says we have CHC statute; if you don’t use it, you lose.  We won’t analogize to pship like Donahue.

ii. Initially no distinction was made b/w large public & small close corps

1. 1 size fits all approach works well when have 15,000 passive SH, but it’s a disaster when SH is active & cares about who other SH are

a. Don’t want Qadafi behind counter of deli you opened up w/your sister

2. CHC statutes & judicial intervention created FLEXIBLE norms that are more appropriate for CHC, primarily through planning devices, see below

iii. Typical characteristics of a CHC

1. Few SH

2. Funded by SH personal assets 

3. SH has Expectation of job w/corp (baseball team case)
4. SH expects to have a voice in running corp

5. No ready market for transfer of stock

6. Desire to restrict co-ownership – sale of stock restrictions.
7. SH occupy most mgmt positions

8. Integration of ownership & mgmt

9. SH owe each other fiduciary duty of good faith & loyalty 
a. When you’re a SH in a large corp., you don’t really know your fellow shareholders; that’s a contrast.
b. INTRODUCTION TO PLANNING DEVICES (PD)

i. PD allow CHC to remain protected by incorporation status (limited liability) but at same time function much more along partnership (greater control) lines

ii. People don’t usually anticipate problems that inevitably come down the road.  In the absence of planning, have to rely on court that might not give result in your best interest.  Hence import of PD.

c. PD I: SH AGREEMENTS (VOTING & WEIGHTED STOCK) AT SH LEVEL

i. SH can agree to ensure joint voting of shares via pooling agreements, proxies, or voting trusts

1. Bottom line: subject to vote selling, which is a problem, SH can set up how they want to vote shares w/other SH as they see fit

a. Proxies, no proxies

i. Revocable, irrevocable

b. Vote shares as big corps do

ii. Voting Agreements (Pooling agreements)

1. SH in CHC can’t sell her vote, but she can enter into an agreement to vote her shares jointly w/other SH
a. Ringling v. Ringling: “Ladies agreement” upheld where 3 parties pooled their votes to be able to elect 5/7 DIR so they could commonly control BD majority

2. Strong trend today is to enforce specific performance of these pooling agreements 

a. Historically, these were looked at as similar to voting trusts but the issue is now kind of dead.
iii. Voting Proxies 

1. SH agree to give each other or a neutral 3rd party an irrevocable proxy (i.e., power to vote SH shares)

2. Traditionally, proxies had to be “coupled w/an interest” to be irrevocable—very limited

a. E.g., pledgee of shares, holds security interest in shares, agrees to purchases shares in future

3. Today, most states have broadened or done away w/ this req’t b/c there’s no real public policy objection to letting SH decide how to vote shares

a. DL: proxy irrevocable if stated as such & coupled w/interest in corp generally

b. Model Act: proxy irrevocable if stated as such & proxy is party to voting agreement 

c. CA & NY: proxy irrevocable if party designated as such in agreement

iv. Voting Trusts (VT)

1. Definition: Legal device where corp SH transfers legal title & voting rights to trustee authorized to vote on his behalf, while SH retains economic benefits.  Separates votes from shares & legal title.  

2. Why set up a VT?

a. Hearst corp had VT for Patty: want her to live well, don’t want her to have say in how corp is run

b. Create vestiture during mergers for anti-trust purposes

c. Protect creditor interest

d. Jointly exercise control

3. Historically, they were frowned upon & struck down often b/c meant you could hide where true voting power was; some undisclosed principal is controlling what the company does.
a. Today, most states have statutes that approve them while imposing specific requirements that must be complied w/or VT may be struck down

i. Durational

ii. Filing

iii. Open the trust to Inspection

4. Key element of VT is separation of vote from shares 

5. Different rules:

a. Del law: pooling agreements are ok; voting trusts are ok, if they comply with statute; voting proxies are ok, if shareholders give proxy authority to each other; not clear if SH can give proxy to third party.
i. Abercrombie case: the plan can’t be too similar to a VT or it will be struck down (it won’t comply with VT reqts)
b. Model Act: voting trust has to be registered, and 10 yr duration; other things that are similar are specifically said to be OK (like pooling agreements or irrevocable proxies).
c. CA: You can transfer voting rights to a third party, or to a shareholder; you can vote shares acc to a pooling agreement; voting trust durational reqts; similar arrangmenet to a voting trust won’t kill it.
d. NY: voting agreements ok; voting trusts ok subject to statutory limits; irrevocable proxies are ok, ok to give to anyobyd.
v. Stock Classification & Weighted Voting

1. This isn’t about who votes shares—it’s about how divide stock

a. Either different classes or different weights for different stocks

2. Purpose is to ensure all SH have representation on BD

a. Class A, power to elect 3 DIR; Class B, power to elect 2 DIR

i. Minority SH might otherwise not have been able to elect even 1 DIR if only 1 class of stock existed.  By having Class B stock, minority is assured BD representation.

d. ANOTHER PLANNING: SH AGREEMENTS IMPINGING ON BD DISCRETION (THE SHAREHOLDERS MANAGE MODEL)
i. Bottom Line

1. Traditional BD shall manage model was offended by these agreements.  Legislature then stepped in saying we created this model so we have authority to provide for & approve of alternatives.  You can impinge on BOARD DISCRETION providing you obey basic rules, most common of which is, it requires unanimous SH consent.  BUT you don’t need to do it if you don’t want to—CHC can run itself as big corp under traditional model

ii. Traditional 1 size fits all corp model is SH can elect DIR (per part c supra, as they see fit), but thereafter BD shall manage (decide officers, salaries, dividend policies, cutbacks, expansion)

1. Contrast CHC, where SH have more assets invested in corp & have greater interest in being involved (just like in partnerships)

a. The issue: are these SH agreements to impinge on BD discretion valid?  

2. Cases, especially in NY, are unsatisfactory & conflicting.  

a. McQuade v. Stoneham, baseball case: SH agreement whereby SH would use best efforts to ensure that certain people remained employed with corp. specific agents at defined salaries was unlawful.  That’s what mgmt does, & this sterilizes mgmt.

i. But see Clark v. Dodge: D will vote for C to be on board; board will ensure that D remains employed, receives fair salary.  Same ct that decided McQuade, syas this was a slight impingement (unclear why) here so agreement valid; Galler v. Galler: SH agreement to continue salary & pay dividend valid b/c even though this is technical violation, it’s a CHC & they are unique so we’ll be more flexible

iii. Modern statutes intervened to bring certainty to planning by validating these agreements that impinge on or even (in some places) do away w/BD.  Rules vary: 

1. NY

a. All SH agree to impinge on BD, ok to impinge on board discretion in any way, EVEN to xfer mgmt to one SH.
b. Agreement to shift power HAS TO BE in certificate of incorporation

c. CHC can’t be publicly traded (no reqt to be listed as chc in articles)
2. CA

a. All SH agree to impinge on or do away w/BD

i. Whoever has mgmt role inherits duties of care but won’t be exposed to unlimited liability

b. Must state you’re a CHC – laz not sure if non-CHC can do this.
c. Statutory CHC can’t have more than 35 SH, has to be indicated as such in articles
3. Model Act

a. All SH sign written agreement to impinge on or do away w/BD OR agreement is in articles of incorporation/bylaws that all approved
b. CHC can’t be publicly traded 

4. DL

a. Certificate of a close corp has to say “this is a close corp.”

b. Majority of the voting shares agree to impinge on BD
c. You can just say in articles, SH run, or this partnership.
d. CHC can’t have more than 30 SH

5. Uncertainty still remains about what happens if you’re not in technical compliance w/these rules

a. Wasserman v. Rosengarden: Even if not in technical compliance, unless minority SH is complaining, agreement is binding.

6. if you do this right, you CAN’T get in trouble thru piercing the veil.

e. PD III: SUPERMAJORITY VOTING/QUORUM REQUIREMENTS AT SH & BD LEVELS

i. Traditional model is that a majority of outstanding shares (51/100) (quorum) must be present & a majority of those outstanding shares (51% of 51 shares) must vote to pass a resolution, unless there are exceptional circumstances providing for supermajority.

ii. This model doesn’t work for CHC, where SH may worry about being ganged up on

1. To resolve this, statutes allow CHC to have a supermajority policy in certificate of incorporation providing that100%, ¾, etc. must agree in order for BD to take action

a. Increases likelihood of deadlock b/c of the implicit veto power 

i. Smith v. Atlantic: Bylaws of CHC state that ¾ SH must agree.  3 wanted corp earnings distributed as dividends; 1 said reinvest them in improvements.  DEADLOCK.

f. PD IV: RESTRICTIONS ON SHARE TRANSFERABILITY & BUYOUT ISSUES

i. Restricting transferability

1. Like partnerships, where partners desire control over admission of new partners, SH of CHC usually desire similar control over who can participate in its affairs.  Often SH place restrictions on transferability of CHC shares into its bylaws or charter.

2. 3 types of restrictions on transfer

a. 1st refusal

i. Best, least restriction for SH; worst for CHC

ii. Go get best price from 3rd party, if CHC matches it, must sell to CHC


1. If CHC doesn’t match, free to sell

b. 1st option

i. Prohibit transfer unless shares 1st offered to CHC at previously fixed price 

1. Often it’s the purchase price

a. Allen v. Biltmore Tissue: Bought for $5, sold years later for $5 when worth a lot more.

2. Why would anyone agree to this?

a. Cultivate good will/maintain relationships

b. Don’t need increase in stock value if it pays good dividend

c. End up w/all stock if you’re the last one standing

c. Consent restraint

i. Worst, most restrictive for SH; best for CHC

ii. Prohibit stock transfer w/o BD permission

3. These types of restrictions are generally upheld even if there is a great disparity b/w what stock is worth & what SH gets b/c…

a. Hard to determine value

i. Allen v. Biltmore Tissue: Restriction on transfer allowed; effective prohibition on transfer prohibited. Court won’t get into intrinsic value & fairness issues b/c too difficult to determine true value of CHC stock.

b. Mutuality of risk

i. Evangelista v. Holland: CHC can buy stock that’s worth 191k for 75k b/c it might have been worth 0

ii. Valuation

1. There generally isn’t a market for a SH stock in a CHC, so what do you do when a CHC SH dies or wants to get out?

a. Courts often order a buy-out of 1 SH by another

i. How do you know what the CHC stock is worth?  

1. Via valuation

a. An art, not a science

b. Difficult to do accurately

c. Lots of wiggle room

d. No precise definition of value in publicly traded corp, let alone CHC

2. Valuation methods

a. DL Block Approach, Piemonte v. Bostond Garden—weigh the following:

i. Market value of stock

ii. Earnings value per share

iii. Net asset value

b. Discounted Cash Flow Approach, Lebeau v. NC Banc—take the following steps:

i. Project future cash flow for CHC

ii. Discount cash flow to present value

1. Use rate based on cost of capital & risks of investing in this type of CHC

c. DON’T use salvage (physical assets only) or book (historical cost of asset) value b/c they disregard ongoing cash flow/earnings of asset

i. Beyond that hard to say—court will look at factors, ask experts, find compromise figure

g. FIDUCIARY DUTIES OF CHC SH

i. Bottom line: Use the planning devices.  If you don’t and you’re a SH who has been treated unfairly (unless you’re in DL, where you’re out of luck if you don’t plan), ask court to bail you out via breach of fiduciary duty.

1. Breach will be found where SH action is illegal, Smith v. Atlantic
2. In MA, use Wilkes test to show breach: majority SH had no legitimate biz purpose for its action AND minority SH can demonstrate there was an alternative, less harmful action 

a. This probably won’t work if you’re an employee 1st, SH 2nd, Merola v. Exergen; Gallagher v. Lambert
3. NB: it’s impossible to reconcile these ad hoc fiduciary duty cases, so in EXAM raise fiduciary duty if it appears appropriate but there is no way to predict how case will come out on case-by-case basis

ii. Not about planning devices.  

1. More about if fail to plan, how court can bail out minority (sometimes majority) SH who is treated improperly

2. DL won’t do it: if you don’t plan, you lose b/c no special fiduciary duty read into CHC law

3. MA will do it: when minority SH claims fiduciary duty breach by majority, (unless SH is an employee 1st, SH 2nd) ask…

a. Is there a legitimate biz purpose for what majority is doing?  

i. If not, duty breached

1. Wilkes v. Springside: easy case b/c only reason DIR was frozen out (not re-elected as officer, eliminated as DIR, denied salary) was b/c of personal animosity & bad blood among 4 SH

a. But see Merola v. Exergen: No legit biz purpose to fire at will employee/SH, yet court finds no breach.  He was an employee 1st, SH 2nd, not a co-founder of biz, so he got less protection. Should have planned contractually rather than relying on court to bail him out after the fact; Gallagher v. Lambert: No breach of fiduciary duty.  Plaintiff employee/SH who was fired so that he’d get 89k rather than 3 million for his stock in CHC.  He got what he bargained for b/c he knew he’d get book value for shares if his at will employment was terminated.

i. But see Jordan v. Duff: Breach of fiduciary duty.  Plaintiff employee/SH wasn’t told material info about upcoming merger when he quit, leaving him w/less valuable stock than if he’d waited until merger.

ii. If so, can minority show that purpose could have been achieved by less harmful, practical, alternative action?

1. If so, (& you can always show this), duty breached

b. This kind of ad hoc judicially imposed relief is problematic, especially if SH, who can plan, by his own failure doesn’t

i. Intrudes in private biz when it shouldn’t

1. This isn’t con law, it’s voluntary biz, & court shouldn’t get involved in biz mgmt

ii. Difficult to fashion relief—force buy out?  Demand specific performance?  

iii. Four fiduciary duties, Rosenthal v. Rosenthal
1. Duty of diligence, care, skill

2. Duty to further each other’s interests

3. Duty to disclose relevant information

4. Duty not to use position to take advantage of others

iv. Illegal acts=fiduciary duty breached

1. Smith v. Atlantic: 4 SH agree to supermajority voting requirement provision.  Dr. Wolfson, lone wolf, wants profits reinvested in improvements.  His actions cause tax penalties.  NB: unusual to see majority held hostage by minority SH.  Held: Minority SH exercised lawful veto power to cause violation of tax law → Wolfson breached fiduciary duty.

a. Object lesson: Despite planning devices, if you use them in inequitable way that violates your fiduciary duty or is illegal, court will intervene

h. DISSOLUTION I: FOR DEADLOCK

i. Dissolution is the legal death of a corp

1. As opposed to winding up, an economic event

ii. Many states have legislature permitting SH to petition for dissolution of CHC under certain circumstances

1. Equally divided BD 

2. Deadlock arising from supermajority arrangements

iii. Dissolution is discretionary

1. CHC can meet statute but court can nonetheless refuse to dissolve it if…

a. Result of dissolution would be to permit 1 SH group to divert CHC biz to itself to detriment of other SH or to freeze other SH out of biz, Wollman v. Littman
iv. CHC can plan in advance for dissolution at will or upon happening of contingency

1. Contrast to indefinite duration provision of most corps

i. DISSOLUTION II: FOR OPPRESSION 

i. Dissolution may be appropriate where a majority SH has engaged in illegal, fraudulent or “oppressive” manner toward minority SH

1. “Oppressive conduct” defined as conduct that prevents SH from achieving reasonable expectations from his investment 

a. Expecting to participate in mgmt of biz & be CHC employee, Meiselman v. Meiselman
b. Expecting to receive distributions based on stock ownership where policy is then changed to make distributions based on service to CHC, Kemp 
c. Not necessarily linked to intrinsic fairness

d. Both objective & subjective components

i. Expectations that were reasonable under the circumstances & central to petitioner’s decision to joint venture

2. “Oppressive conduct” also defined as burdensome, harsh, wrongful

3. May be more useful than breach of fiduciary duty claim

a. But here too have fertile ground for uncertainty, controversy b/c there’s no 1 definition of what constitutes oppressive conduct & standard is vague

j. ALT TO DISSOLUTION I: CUSTODIANS & PROVISIONAL DIRECTORS 

i. This is actually an alternative to dissolution & could occur in the event of deadlock

1. Rare remedy

ii. Custodians

1. Appointed to resolve disputes when DIR deadlocked

2. Complete authority over biz

a. Power to vote w/either side to resolve deadlock

b. Can’t liquidate affairs

3. Means stranger runs biz, so most CHC don’t want this

iii. Provisional Directors

1. Appointed to resolve disputes when DIR deadlocked

2. More limited powers than custodian

a. Right of DIR until deadlock broken or removed by court

iv. Most but not all states have statutes allowing them; circumstances under which they can be appointed vary state-by-state

k. ALT TO DISSOLUTION II: MANDATORY/OPTIONAL BUY-OUTS

i. Often ordered/allowed in situations where minority SH is oppressed but courts want to find a less drastic/harsh remedy to satisfy SH’s legitimate expectations w/o leading to death of CHC

1. Majority gives minority fair price for her shares

ii. Problem that comes up, as w/restrictions on transferability, is valuation THEME
1. Most courts apply discounts where stock being valued belongs to minority SH

a. Minority discount: happens when minority sells to 3rd party—since minority shares have no decisionmaking power, they’re worth less to the buyer 

b. Lack of marketability discount: happens b/c shares of CHC often have no ready market for sale

i. States split about whether this discount should exist

c. Charland v. Golf Club: Court doesn’t apply either discount.  Instead, minority SH gets equivalent % of what he’d get if there’d been a dissolution

l. ALT TO DISSOLUTION III: ARBITRATION

i. Another option for resolving disputes

ii. Means BD may be impinged on

m. CHART COMPARING CHC TO TRADITIONAL CORPS TO PSHIP

	
	CHC
	CORP
	PSHIP

	BD & ROLE
	May be impinged on
	Shall manage
	N/A

	VOTING
	Supermajority allowed
	Majority; super if extraordinary
	Varies 

	TRANSFERABILITY
	No ready market & Restrictions OK
	Ready market & restrictions not OK
	All must agree to new partners (default); economic but not mgmt transfer OK (default)

	TERM
	Plan dissolution at will or upon happening
	Indefinite, perpetual duration, dissolution hard
	Limited, dissolution easy

	SH & ROLE
	Few & active
	Many & passive
	Few & active partners

	LIABILITY
	Not individually liable
	Not individually liable
	Individually liable

	FIDUCIARY DUTY (SH)
	Owed 
	Not owed
	Owed


IX. ALTERNATIVE FORMS OF BUSINESS ORGANIZATION NOT ON EXAM
a. INTRODUCTION

i. Alternative business organizations are relative recently created entities that offer biz owners lower taxes than corps while providing less individual liability than partnership

ii. Two general ways to tax

1. Corporate-style

a. Biz is taxed on income, then distributed profits are counted as income & individual is taxed for the

i. You’re taxed twice in effect

2. Partnership-style

a. Partners taxed individually for their share of partnership income & any losses may be used to offset partner’s other income

i. Generally result in lower taxes

iii. General partnership (GP)

1. Recall that all partners are individually liable for partnership’s obligations in GP

b. LIMITED PARTNERSHIP (LP)

i. In essence unequal partnerships

1. Have both general partners (run biz & unlimited individual liability) & limited partner(s) (invest $ only, no mgmt role & limited liability)

a. But a LP who entered biz w/expectation of no liability may be liable if takes part in biz mgmt

2. Unlike GP here have both GP & LP

a. Sometimes GP in LP are corporations, which have shield of limited liability

ii. Registration required w/secretary of state

iii. What is LP’s liability to 3rd party?  Depends on state…

1. old ULPA, LP is not personally liable UNLESS he takes part in control of biz

a. Means that even if 3rd party has no knowledge LP was in control, LP may be personally liable

b. Control is NOT

i. Being contractor, agent, employee

ii. Bringing derivative action

iii. Voting on dissolution

c. Defining control is a key issue in this context

2. New ULPA, 2001, eliminates control rule

a. Meant to protect LP more, which means less recourse for tortfeasors

i. Encourage capital/investments at expense of claimants

3. RULPA 1976, if LP exercised enough control to make him substantially same as GP OR exercised less control & 3rd party knew it before transaction, LP is liable

a. Gateway Potato v. GB Investment, 1991: Creditor Gateway wants to recover from GB, a LP, which was involved in many aspects of biz: employees located there, employees reported to them & had to get their approval, LP reviewed what employees did.  May be enough for liability for LP b/c acted substantially same as GP.

4. RULPA 1985 § 303, if LP participates in biz control but less than GP does, he’s liable only to people who had actual knowledge of LP’s control before transaction AND acquired the knowledge via direct dealings w/LP

a. Much more protective of LP b/c need actual knowledge & direct dealings

iv. Fiduciary duty

1. If a LP has a corporate GP, the individual officers & DIR owe fiduciary duty to LPs, not just GP & SH In re USA Cafes, 1991

a. Court here says individual DIR are also liable b/c they allegedly participated in the breach

i. See also Gotham v. Hallwood Realty: Individual BD members of corp GP say only GP was party to agreement, so we can’t be held liable for GP breaching it.  Held: even though K was b/w GP & LP, individual DIR liable b/c they aided & abetted breach of K

c. LIMITED LIABILITY COMPANY (LLC)

i. Unincorporated hybrids of partnerships & corps

1. Owners obtain both corporate-styled liability shield (all members have limited liability) & tax benefits & flexibility of partnership

ii. Mgmt may be by all members (member managed) or just select officers (manager managed)

1. In manager model, only mgr has apparent authority, as in corporations

2. In member model, members have apparent authority in carrying on LLC biz in usual way, as in partnerships

iii. Registration required w/secretary of state

1. LLC is governed by operating agreement 

iv. LLC can hold property

v. Veil piercing seems to be available & limited liability is not absolute, Hollowell v. Orleans; Bastan v. RJM
vi. See lots of diversity in evolving statutes here

1. Some allow complete waiver of fiduciary duty, McConnell v. Hunt Sports: operating agreement allows members to compete w/LLC

2. Some have default rule of 1 vote per member (partnership)

a. Others say vote according to % of investment in LLC unless otherwise agreed

3. Some say rights can be freely transferred

a. Others say only transferred w/unanimous consensus

b. Others say only transferred w/majority

d. LIMITED LIABILITY PARTNERSHIP (LLP)

i. LLP is much like general partnership w/somewhat limited liability for partners

1. LLP is to GP what LLLP is to LP

ii. Registration required w/secretary of state

iii. LLP must carry liability insurance or maintain segregated funds to pay for LLP obligations which remain unpaid by liable partner

1.  Gives modicum of protection to those w/claims

iv. LLP partner is not personally liable for all partnership obligations, just those arising from her own activities, UNLESS activities were closely related to her

v. See lots of diversity in statutes here

e. LIMITED LIABILITY LIMITED PARTNERSHIP (LLLP)

i. Extends limited liability enjoyed by those in LLC to partners in LP & GP

ii. Very new creature, not covered in book

X. FIDUCIARY DUTIES I: DUTY OF CARE

a. INTRODUCTION

i. We’ve seen duty of care before

1. Corporate giving limitations

2. Partnership context

a. RUPA: Duty of care to not act grossly negligent

b. UPA: No duty of care, though court may recognize common law duty

ii. People count on DIR to operate corp in competent, profitable manner.  At the same time, there are variables over which no DIR has control: weather, terrorism, economic downturn, etc.  Biz risks are inherent & it’s unfair to make DIR the guarantors of SH welfare.  So what standard should apply to DIR conduct regarding fiduciary duty of care, & when is in abrogated?

1. Varies from state to state, so 1st turn to state corp code

2. Bottom line: Statutes generally have a negligence standard.  In reality, b/c of judicial gloss, if DIR takes reasonable steps to become informed (procedural prong) & isn’t self-interested, the deferential business judgment rule (no DIR liability unless action irrational) applies to DIR actions (substantive prong) & it’s plaintiff’s burden to show that DIR’s actions were so out there as to be irrational thus breaching DIR’s duty of care.

a. Plaintiff’s burden is pretty impossible to meet.  But see Parnes.  Usually where DIR fails is on procedural prong.  See Francis, Van Gorkom.

b. DUTY OF CARE: STATUTES

i. Bottom line: Statutes say negligence is the standard (but courts ratchet standard up or down via judicial gloss, see below)

1. CA: Subjective good faith + belief acting in corp best interest + objective negligence standard of “ordinarily prudent person in similar circumstances”

2. Model Act: subjective good faith + reasonable belief acting in corp best interest  

3. ALI: subjective good faith + rationally believe acting in corp best interest + disinterested + informed decision

a. Not a negligence standard

b. Attempt to reduce to statutory format something created by judiciary as gloss on statutes

c. Recognition that SH undertake risk of bad biz decisions made by DIR 

i. Risk taking as part of profit maximizing strategy that’s an art, not a science

c. DUTY OF CARE: JUDICIAL GLOSS

i. Bottom line: Courts have created a judicial gloss on the negligence statutes by looking at the procedural & substantive elements of DIR’s decisionmaking process.  This makes it VERY difficult for plaintiff to prove DIR breached duty of care.  DIR more likely to fail on procedural than substantive prong.

1. Procedural prong=reasonableness/ordinary prudence standard

2. Substantive prong=rational/BJR standard

ii. ““In many areas of law, a distinction is drawn b/w substance & process.  The duty of care may be understood in that way too.  In effect, the biz judgment rule gives wide latitude to a substantive decision of a director if the process elements of the duty of care are satisfied. Under this distinction, the process elements of the duty of care, which involve such matters as preparing to make a decision, general monitoring, & following up suspicious circumstances, are governed by a standard of reasonability.  However, if the process by which a decision was made satisfies the reasonability standard, the substantive decision itself will be reviewed only under the much looser standard of rationality.”

1. That is, in preparing to make a decision or generally monitoring, DIR actions should be subject to standard of ordinary prudence.  

a. Once foundation is laid by garnering sufficient info, actual decision itself is subject to deferential BJR, finding against DIR only if decision was irrational

i. Very hard to do—most DIR don’t make irrational decisions, unless they’re self-interested

b. Note that DIR also needs to be disinterested

iii. Procedural prong

1. DIR must lay foundation for making disinterested, well-informed decision

a. In absence of that (whether malfeasance or nonfeasance), don’t get protection of deferential BJR

b. Once procedural prong is met (i.e., foundation laid for decision), & assuming DIR isn’t self-interested, decision itself can’t be actionable based on claim for ordinary negligence—rational basis review only

c. Presumption is DIR acted on informed basis in good faith

i. Party attacking decision has to rebut presumption DIR was informed

2. What does a DIR personally have to do? Per Francis
a. Acquire at least rudimentary understanding of corp biz

b. Keep informed about corp activities

i. Informed=based on all info reasonably available

c. General monitoring (not detailed inspection)

d. Familiarity w/financial status (regular review of statements)

3. Size matters per Van Gorkom
a. There’s a greater duty of inquiry for certain transactions.  Specific info & amount of time you take to make your decision should have proportionality to magnitude of decision.

i. In Van Gorkom, a 2-hour meeting w/no review of docs & no attempt to get study to give best price, despite sophistication of parties, is not enough to approve a merger.

4. 4 conditions that trigger deferential BJR

a. DIR made decision

b. DIR made informed decision

c. Dir made good faith decision

d. DIR had no financial interest in decision’s subject matter

e. SUM: Informed, good faith, disinterested decision 

i. If not met, standard is reasonableness (negligence)

ii. If met, standard is rational basis (BJR)

5. What does a DIR have to do to avoid breach based on other’s actions?  DIR obligation to supervise/monitor involves…

a. Establishing standards

b. Assigning someone to oversee

c. Not delegating authority to bad guys 

d. Communicating standards/procedures

e. Monitoring & auditing systems

f. Using disciplinary mechanisms

g. Taking steps to prevent future offenses

d. CASE COMPARISONS

	CASE 
	FACTS
	HELD 
	PRONGS
	OTHER

	Francis v. Jersey Bank*
	Drunk, old, puppet DIR fails to stop sons from stealing from corp.  She knew 0 about biz; didn’t monitor; no foundation to make decision.
	DIR breach & liable b/c failed to prevent wrongdoing.  No biz judgment made means can’t invoke BJR.
	Fails procedural prong (& contributes to problem by nonfeasance) → no benefit of BJR → apply negligence standard → reckless → liable
	-No such thing as dummy DIR.  Query whether outside DIR should be held to same standard as inside DIR.

-“They spawned their fraud in the backwater of her neglect”

-She had duty to tell them to stop → threaten lawsuit → go to authorities.  Must do more than resign.



	Barnes v. Andrews
	P alleges general mismanagement 
	No DIR breach.  Can’t say any 1 DIR could have made difference here
	Not about failure of prongs
	-More likely to show causation in specific transaction than amorphous bad mgmt

	Kamin v. Am Ex
	SH sue Am Ex for distributing (stock price unaffected) shares rather than selling (tax break) them. 
	No DIR breach
	Passes procedural prong → don’t evaluate under negligence → evaluate under BJR → can’t say this was irrational b/c good reasons for doing it & not illegal → not liable
	-4/20 DIR were self-interested, but that’s not enough here.

-Sets forth rule that informed, disinterested DIR who rationally believes decision is in corp best interest won’t be found negligent

	Joy v. North
	Bank loaned $ exceeding stat of limit (illegal?) & family members involved (self-interest?)
	Possible DIR breach
	Not about failure of prongs
	-Illegality & self-interest take it out of BJR 

	Smith v. Van Gorkom*
	Sophisticated DIR grossly negligent in approving merger b/c uninformed about corp value & didn’t try to get informed
	DIR breach
	Fails procedural prong → no BJR → apply negligence → grossly negligent → liable  
	-Despite fact that $55 share was 40% more than stock had ever traded for

-2 hour meeting after 20 min oral talk; no written summary; no reports

-Led to statutory limits on liability like DL 102b7

	Parnes v. Bally
	Guy accepts bribes in corp matter
	DIR breach
	Fails substantive prong.  Though informed, act so outrageous it lacks rational basis → liable
	

	In re Caremark
	SH claim DIR breach b/c fail to prevent employees from criminal acts.
	No DIR breach.  System of monitoring adequate even though it didn’t catch violators
	Mixes up 2 prongs.  Must take reasonable steps to put system in place (procedure) that keeps you reasonably informed (procedure/substance)
	


e. LIMITS ON LIABILITY 

i. Outrage post Van Gorkom led to legislative responses b/c case seen as encouraging lawsuits, creating mischief, discouraging people from becoming DIR.

1. VA: move from negligence language to lesser good faith standard

2. DL 102b7: exculpatory clause

a. Corp can include in its certificate of incorporation statement that DIR won’t be personally liable for monetary damages arising from breach of duty of care claims.

i. Injunctions still permissible

ii. Doesn’t protect DIR from liability for breach of loyalty, bad faith, illegality

b. If corp in Van Gorkom had had this provision, SH couldn’t have sued individual DIR for damages

c. Malpiede v. Townson, 2001: Frederick’s of Hollywood DIR not liable in SH suit b/c corp has exculpatory clause in cert of incorp & this was only a breach of care case.

d. McCall v. Scott, 1996: Claim based on recklessness/intentional misconduct isn’t excused under DL 102b7

XI. FIDUCIARY DUTIES II: DUTY TO ACT LAWFULLY

a. Corp has same obligation as natural person to follow law

i. Even though a decision reflects sound biz judgment & creates corp benefit, DIR must be constrained from engaging in activities that are contrary to public policy

1. Duty to act lawfully isn’t predicated on cost benefit analysis

a. Otherwise, fact that it’d cost corp more to fix pollution problem than pay fines would give it incentive to break law

ii. Miller v. AT& T, 1974: SH say AT& T failure to collect 1.5 million phone bill from Democratic Nat’l Convention is an illegal political contribution.  If true, AT & T breached its fiduciary duty b/c this act was illegal, even if it made good biz sense (get ear of Democrats later on, avoid bad publicity) to not collect debt.

XII. FIDUCIARY DUTIES III: DUTY OF LOYALTY

a. SELF-INTERESTED TRANSACTIONS I

i. Contrast to duty of care

1. No disinterested DIR 

a. DIR is fiduciary w/conflict of interest

2. No broad deference once lay foundation there was sufficiently knowledgeable, informed (disinterested) decision 

a. Greater scrutiny since DIR has direct pecuniary interest in transaction

b. Business judgment rule presupposes no conflict of interest, so in self-interested transactions, BJR N/A

3. No plaintiff BOP

a. Since there’s a conflict of interest, initial BOP is on defendant DIR rather than plaintiff, which is the norm in duty of care cases

4. No insulation from monetary damages 

a. Malpiede said corp could put provision in cert of incorp barring damages based solely on breach of duty of care claims

i. Emerald Partners v. Berlin, DL says § 102b7 doesn’t protect DIR against duty of loyalty claims

ii. Why would you ever allow self-interested transactions?

1. May benefit corp, like selling them land they can use to expand biz

iii. Definitions

1. Self interested transaction

a. Transactions where the DIR or OFF w/a fiduciary duty to her corp deals directly w/corp on matter of personal pecuniary interest—DIR stands on both sides of the transaction.  You’re a DIR, but you have a financial interest on the other side of a transaction. 

i. On EXAM conflict will be clear: DIR X of corp Y buys land from/sells land to corp Y & so has personal interest in transaction

2. Cleansing/curative steps

a. Disclosure by self-interested DIR of material facts of conflict & transaction to disinterested BD &/or SH who then approve the transaction

i. Arguably, once this has happened, judicial inquiry into transaction should be less expansive b/c safeguards that ensure transaction are fair are in place via review of disinterested party 

1. But this is not the universal view

3. Fairness

a. Various indicia show whether transaction is fair or not

i. Substantive fairness is most important—terms/effect of deal itself

ii. Process also matters—disclosure, lack of coercion

iii. Transaction is in corp’s best interest

1. Whether price paid is consistent w/market value

a. But note that price can be fair, but if corp didn’t need it & it puts corp in bad financial position, may still be unfair

2. Whether corp needs building for some alternate use

iv. History

1. 1880: general rule was any contract b/w DIR & his corp was voidable regardless of un/fairness of transaction

a. Rationale: can’t do job as fiduciary when involved in transaction

2. 1910: general rule was self-interested transaction was valid if disinterested majority of DIR approved & it wasn’t unfair

a. Rationale: don’t want to chill beneficial transactions, so replace rule of voidability w/proving fairness

3. Modern day: tension b/w statutes & judiciary

a. Statutes: broad support of transactions if have curative steps

b. Judicial gloss: approaches run the gamut from DIR must always prove fairness to burden shifting once curative steps taken to disinterested SH approval means P must show waste—the meat is here

c. Grey area, unresolved, differences among 50 states means need to know various approaches

v. Did the DIR breach her duty of loyalty in a given self-interested transaction?  The approaches…

1. Common thread 

a. There is some consequence that results from cleansing steps

i. Adequate disclosure, disinterested BD &/or SH approval 

1. Shift BOP from interested DIR to challenging plaintiff

a. Plaintiff has heightened burden requiring more than proof of unfairness

2. If DIR takes NO curative steps…

a. Burden of proof (BOP) is on interested DIR to prove fairness (universal) 

3. If DIR fails to disclose self-interested transaction…

a. In & of itself a breach of duty of loyalty (ALI)

i. Talbot v. James, 1972: Fair transaction not disclosed=breach & Unfair transaction disclosed=breach

4. If DIR takes curative steps…

a. Evidence of fairness, but DIR must still prove fairness (Lewis v. SL&E, 1980, 2nd Circuit)

i. Plaintiff in Lewis was SH of SLE but not LGT.  SLE & LGT had overlapping BD.  He claimed SLE didn’t charge LGT enough rent, thus he lost $.  LGT got $ at expense of SLE.  Held: BOP on LGT to prove fairness of transaction since BD had conflict of interest

1. DIR must prove fairness even if curative steps taken, even though NY statute only mentions fairness where curative steps were NOT taken

ii. The most simplistic & SH protective standard 

b. Plaintiff must prove unfairness

i. BOP shifts to challenging plaintiff once DIR shows curative steps (CA, DL, NY, ALI, Model Act)

5. ALI 

a. Burden shifts to P if DIR discloses material facts of conflict of interest & self-interested transaction

1. Disclosure in advance to disinterested DIR

2. If transaction “could reasonably be said to be fair” → no breach

a. Not as strict as Lewis, not as deferential as BJR

ii. Disclosure in advance to disinterested SH

1. If transaction isn’t “waste of corp assets” → no breach

a. Challenging plaintiff must show more than unfairness—actual waste

i. Difficult standard to meet

2. SH don’t have to be well-informed or even have read info, just disclosed to

a. Contrast to BJR, where DIR must be reasonably well-informed

b. Disclosure is absolute prerequisite

c. Material=what reasonable decisionmaker would want to know

d. Waste corp assets=expenditure of corp funds for which there was no consideration & no rational basis 

6. CA—more skeptical of DIR approval 

a. Burden shifts to P if DIR discloses material facts of conflict of interest & self-interested transaction

i. Disclosure to disinterested DIR

1. If transaction was “just & reasonable” → no breach

a. Stricter standard than ALI b/c CA distrusts DIR more b/c fears bias, so more skeptical of DIR approval

ii. Disclosure to disinterested SH

1. If transaction approved in good faith → no breach

2. BOP is still on defendant

7. DL--varied

a. Fairness is an issue regardless of curative steps, Fliegler v. Lawrence
b. If disinterested DIR approve, apply BJR; If disinterested SH approve, apply waste, Marcian v. Nakash  

i. THIS SEEMS TO BE WAY DL IS HEADING

ii. Similar to ALI, but lower standard for DIR here than “reasonably believe it’s fair”

c. If have curative steps, shift BOP on unfairness from DIR to plaintiff, Cooke v. Ollie
DUTY OF LOYALTY SELF-INTERESTED TRANSACTION APPROACHES

	
	Disclosure to disinterested DIR
	Disclosure to disinterested SHAREHOLDERS
	Burden of proof
	Misc

	ALI
	Transaction could reasonably be said to be fair → no breach (P BOP no way RPP say fair)
	Transaction isn’t waste corp assets (no consideration & no rational basis) → no breach (P BOP waste)
	Shifts to P if DIR discloses material facts of conflict/transaction
	Disclosure is absolute prerequisite—if no disclose, breach

	CA
	Transaction just & reasonable → no breach (P BOP unjust or unreasonable)
	Transaction approved by SH in good faith → no breach (P BOP to show waste)
	Shifts to P if DIR discloses material facts of conflict/transaction
	CA distrusts DIR more than ALI so more skeptical of DIR approval

	Lewis jdx
	Fairness (DIR BOP) even if curative steps taken
	Fairness (D BOP) even if curative steps taken
	Always on DIR
	

	DL 
	1) P BOP unfair

2) D BOP fair

3) Approve → BJR, TREND
	1) P BOP unfair

2) D BOP fair

3) Approve → waste, TREND
	3) Shift to P if have curative steps
	


vi. Remedies

1. If DIR violated duty of loyalty in making self-interested transaction, remedies may include

a. Undoing/rescinding transaction

i. May put you in worse position if value of property decreased

b. Losing salary 

c. Punitive damages

d. Constructive trusts

vii. Advising Client

1. Bottom line: make disclosure about conflict & transaction & use curative steps (approval by disinterested DIR & SH)

2. Disclose as fully as possible interest in transaction & all material facts about it

3. Exert no influences, don’t participate in meeting except to provide info

4. Go to SH in conjunction w/DIR vote—safer than going to DIR alone in some jdx like CA

5. DOESN’T GUARANTEE SAFETY, BUT SAFER HARBOR THAN NOT DOING IT

viii. Hypos

1. Public issue corp has 7 DIR.  1 of 7 DIR wants to sell land to corp.  DIR uses agent to sell property, discloses material facts about land, 6 disinterested parties vote 5:1 to buy property, price is objectively fair.  Breach?

a. Arguably yes b/c by using agent, failed to disclose his interest in property & failure to disclose in & of itself is breach of duty of loyalty in some jdx

2. Same scenario, but DIR discloses his interest, material facts, BD approves, what result?

a. DIR must still prove fair, Lewis, DL case

b. Plaintiff must prove unfair, DL case

c. If BD reasonably could believe it was fair, no breach, ALI

d. If just & reasonable, no breach, CA

e. If meets BJR, no breach, DL trend

3. Same scenario, but BD approves land purchase at 5 times appraisal value

a. Probably doesn’t satisfy lenient BJR & definitely doesn’t satisfy fairness regardless of who has BOP

b. Also triggers duty of care claim against disinterested BD 

i. It doesn’t satisfy BJR b/c either not reasonably informed OR no rational basis

4. Same scenario as 2, but DIR discloses to SH rather than BD

a. Plaintiff must prove waste, tough to do, ALI & DL trend

b. DIR must still show fairness, Lewis

c. BOP shifts to plaintiff to show unfairness

d. CA 

b. SELF INTERESTED TRANSACTIONS II: COMPENSATION

i. Hotly debated currently, Walt Disney, DL, 2003, Ovitz walks away w/38 million cash & 140 million stock options after 14 months employment

ii. Why would you ever allow huge bonuses or salaries?

1. Create incentives for those further down food chain

2. Reward excellence

3. Employee retention

4. Continued motivation

5. Increased competition

iii. DIR were once expected to serve for free—now they get handsomely paid

iv. 2 conflicting perspectives about “overcompensation”

1. Payments can be so large as to warrant investigation b/c they amount to waste/spoliation, Rogers v. Hill
2. How do you know how much is too much?  What’s the yardstick?  If SH willing to vote for it, & it’s private, not taxpayer, money, how can court substitute its judgment for that of corp? Hellen v. Boylan, 1941

a. Compare to corp of similar size/assets/employees; look at risks, skills, amount

i. But even in same industry, what makes sense for 1 won’t make sense for another

b. Zupnick v. Goizueta: Options to CEO for 1 million shares Coke for past services NOT waste b/c benefits he gave Coke are extraordinary

v. DL Statutes

1. BD may fix compensation of DIR

2. BD determines compensation

3. BD decision on compensation is absolute unless fraud

4. But this isn’t the end of it

a. Though statutes on their face say BD decides as it wishes, there’s a judicial gloss whereby courts will scrutinize issues of consideration & gross over-compensation

5. SH may challenge compensation plan even if there’s disclosure/approval on basis of WASTE w/BOP on plaintiff to prove it, Lewis v. Vogelstein, DL 1997 

a. NB: If there’d been no disinterested SH ratification, BOP on D to prove fairness, just like any other self-interested transaction where curative steps haven’t been taken

i. If there had been disinterested BD approval, BJR is the standard

b. Alternatives to waste standard

i. Effective, uncoerced, independent SH ratification means it’s fair, Harbor v. Huizenga, 1999

ii. BOP burden shifts to plaintiff to prove unfairness

iii. No effect at all b/c can’t count on SH to care for selves

c. The problem w/the waste standard

i. Cases are properly pled, but waste is never ultimately found!  B/c of the Hellen v. Boylan problem—how do you prove it?  What’s the yardstick?  

1. The value in letting these cases go forward is that corp may settle if not confident in its position

vi. ALI

1. Compensation is fair when approved OR

2. Compensation is authorized by disinterested DIR in accord w/BJR OR

3. Compensation is authorized by disinterested SH & isn’t waste

vii. Contrast: closely held corporations

1. Chances are less that you’ll get approval by disinterested parties b/c so few SH & so closely connected

2. Chances are greater that compensation package represents greater % of corporate assets, which means it has more significant impact on SH

3. Use planning devices as best way to deal w/this in advance

viii. Summary of standards for compensation

	
	No disclosure/ratification (DIR gives self stock options) LEAST SAFE
	Disinterested BD approval (Disinterested BD gives exec not on committee stock options)
	Disinterested SH approval (BD submits stock option plan to SH after full disclosure) MOST SAFE

	ALI & DL
	BOP on D to show fairness
	BJR
	Waste w/BOP on plaintiff


c. USE OF CORP ASSETS

i. Only discussed in conjunction w/competition & corp opp, see below

d. COMPETITION W/CORP

i. Competition is OK per ALI § 5.06 if…

1. BD approves in manner consistent w/BJR OR

2. SH approve & it’s not waste OR

3. No foreseeable harm OR

a. Harm outweighed 

ii. How can competing w/corp ever be OK?

1. DIR so beneficial his expertise/contribution offsets competition (“harm outweighed”)

2. Corp operating at full capacity w/no plans for expansion, so competing won’t take patronage away

3. Malls—the more competition, the more people are drawn in, the more potential customers you have

4. Geographic markets—retail store in NY & CA don’t compete in antitrust sense b/c consumer wouldn’t view them as providing reasonable substitutes

iii. Some cases would forbid competition w/corp completely 

e. CORP OPPORTUNITY DOCTRINE

i. Bottom line: variety of approaches, definitions & tests—no statutes, all judicial doctrine.  Threshold issue of whether corp opp exists is problematic, but once decide there is a corp opp, ALI procedure (must disclose) is helpful.  Argue it.

1. Line of corp biz, DL

a. Guth v. Loft, 1939

b. Problem: how answer whether something is in corp line of biz?

c. If arises in official capacity, use line corp biz test

d. If arises in unofficial capacity, use narrower AL interest/expectancy test

2. Fairness, MA

a. Durfee v. Durfee, 1948

b. Problem: even worse than Guth—what do you take into account?

3. Line of corp biz + fairness, MN

a. Miller v. Miller, 1974

b. Problem: vague

4. Interest/expectancy, AL

a. Lagarde v. Anniston Lime, 1900

b. Problem: very narrow—corp only has interest in actual thing—tangible/legal expectancy

5. Broad, unhelpful definition corp opp + procedure (disclosure) if corp opp found, ALI § 5.05

a. 1st determine if it’s a corp opp

i. If it is, offer to corp 1st & make disclosure just as you’d make conflict of interest disclosure (disclosure req’t once corp opp found is ALI’s main contribution)

1. If corp rejects opp & either decision is fair OR disinterested DIR/SH reject, it’s yours

b. Corp opp defined (but only gets away from narrow interest/expectancy test & financial capacity req’t & puts onus more on senior exec than outside DIR—otherwise just as vague as the others)

i. Opp to engage in biz activity of which DIR or senior exec becomes aware either…

1. In connection w/role as DIR & person offering expects DIR to offer to corp OR

2. DIR should reasonably be expected to believe it’d be in corp interest OR

3. Senior exec becomes aware of opp to engage in biz closely to related to biz corp is engaged/expects to engage

ii. Why would you ever allow DIR to take an opportunity that could potentially benefit corp?

1. May not detract from corp at all ever, may be too tenuous a link b/w corp’s biz & opportunity

iii. Corporate opportunity defined

1. NOT about self-interested transaction b/c not transacting w/corp at all—dealing w/3rd parties who offer you an opportunity that might “belong” to corp

2. Can’t say that corporate opportunity is any biz opportunity that comes to you that’s potentially profitable, far too broad

a. Safest route & most protective of SH

i. But no DIR would be willing to serve

3. Can’t say (majority of jdx & ALI) that corp wouldn’t have gotten the $ anyhow (Pablo) or couldn’t have afforded this biz opp (Harbor Golf Club)

a. Hawaii v. Pablo, 1971: Pablo, DIR of realty corp, got 23K commission for CA land transaction.  If corp had known of commission, would have purchased land at price less commission.  Also failure to disclose case.

b. Northeast Harbor Golf Club v. Harris, ME, 1995: Inability to take advantage of opportunity is irrelevant in deciding whether to offer corp opportunity b/c corp can always get a loan & relying on financial ability creates disincentive for fiduciary to find solution for lack of $

4. “Biz opportunity which as matter of policy in 1st instance equitably belongs to corp”

a. But how determine this?

i. Opportunity’s relation to biz of which DIR is fiduciary?

1. But how do you define nature of corp biz in engage where corps are widely diversified & always looking to expand biz? 

a. Is golf club in biz of golf course, or real estate?  Broad or narrow definition?

b. Oil corp → greeting cards=probably OK

c. Oil corp → crude oil refinement gizmo=be more conservative & offer to corp 1st 

2. Harbor Golf Club: Defendant Club President bought land bordering club & developed it herself.  HELD: She breached duty of loyalty b/c it was a corp opp b/c opp sufficiently related to corp’s biz to be corp opp (normal biz is golf course, need sufficient land & to ensure not hindered by development)

ii. How did opportunity come to DIR? Proposed to DIR in un/official capacity?

1. On vacation v. at conference, but what if on airplane & recognized as DIR by someone who’d never give biz to corp but would to you?

a. Energy Resources v. Porter: Breach found.  DIR needed to tell corp even though offeror refused to deal w/corp b/c corp needed chance to try to convince offeror otherwise

2. Harbor Golf Club: Defendant Club President was approached by someone about land sale who thought club might be interested in purchase; she bought it for herself, HELD: She breached duty of loyalty b/c it was a corp opp since she learned of it in her capacity as fiduciary

5. Strongest case it’s corp opp=offered to DIR in capacity as DIR &/or closely related to corp biz

a. Other cases not clear, so argue it

f. RELATIONSHIP OF CORP OPP TO COMPETITION TO USE ASSETS

i. They can overlap, arise together, independently, in various combos

ii. Examples

1. Company car to be used for biz only & you use for personal

a. Misuse only

2. Sell trade secret

a. Misuse only

3. Take trade secret & use it to open own biz

a. Misuse, competition, corp opp

4. In clothing biz & relative leaves you clothing store

a. Competition only

iii. On EXAM, consider all 3 possibilities in terms of what is implicated

1. Use various tests for determining if biz opp (& if it is, use ALI procedure to determine if duty breached)

2. Use ALI definition & policy arguments for determining if competition is OK

g. CONTROLING/MAJORITY SHAREHOLDERS I: SELF-DEALING

i. Section deals w/transactions majority SH have w/corp—self-dealing as opposed to self-interested transactions

ii. EXAM (fact pattern: majority SH does biz w/corp—breach?  Look for harmed minority/subsidiary, not-so-independent committee)

1. Know different self-dealing definitions (how many are there?)

2. Know what standards of review apply & consider burden shifting when determining if there’s a fiduciary breach

a. Know relationship b/w BJR & fairness in this context (BJR if no self-dealing; fairness w/burden shifting to plaintiff if self-dealing)

iii. Generally SH don’t owe fiduciary duty to corp (whereas DIR always do), but where they control, they have a fiduciary duty & may breach it by engaging in certain conduct. 

1. You can be less than 50% holder of shares & still have de facto control in public issue corp b/c of dispersion of stock

a. OR if you have 50% of shares, you’re majority SH

iv. Common inquiry in all cases: SH is engaging in/directly in transaction, so what is appropriate method of judicial review of that transaction?

1. Getting disinterested BD approval is more problematic here than in other breach situations

a. Controlling SH often (unless have cumulative voting) determine who is on BD & thus BD is under their thumb—so may be hard to say BD was “disinterested” when it ratified controlling SH’s self-dealing transaction that hurts minority 

i. Note that DIR in this context aren’t self-interested in the traditional sense b/c don’t profit directly from transaction itself

1. But go along w/majority b/c of need to curry favor, keep job

v. Rules roundup

1. Domination of BD: Regardless of domination by controlling SH, BD must always act in best interest of entire corp, not just controlling SH; controlling SH owes corp & minority SH has duty of complete disclosure when transacting w/corp, Zahn v. Transamerica, 1947, 3rd cir

a. In Zahn, majority SH didn’t disclose liquidation plan or true value of tobacco → breach

2. When controlling SH engage in transactions w/corp, they’re under duty to disclose all material facts, DL cases Lynch v. Vickers Energy; Rosenblatt v. Getty Oil

3. Self-dealing 

a. Occurs when parent corp or majority SH stands on both sides of transaction & there’s a benefit to parent/majority & detriment to subsidiary minority SH, Sinclair Oil v. Levien, 1971, DL (narrow definition)

i. Parent/majority SH BOP to prove intrinsic fairness of transaction 

1. BOP of entire fairness may shift to plaintiff if disinterested DIR or independent committee approved, Kahn v. Tremont, 1977, DL

a. Query whether majority SH appointed BD is EVER disinterested

b. Entire fairness=fair price & fair dealing

i. Also think of fair transaction as one b/w those w/ equal bargaining power conducted at arms-length 

ii. If there is no self-dealing, as w/proportionate division of dividends, BJR is the standard, Sinclair
1. Better to say dividends are unique & outside self-interested transaction, professor

b. Occurs when majority SH stands on both sides of transaction (same as OFF & DIR for self-interested transactions), Kahn v. Tremont (broad definition)

i. BOP of entire fairness on majority SH

1. Shifts to plaintiff if disinterested DIR/independent committee reviewed transaction

ii. In Kahn, Stein, who dominated committee, was in cahoots w/Martin, who was lap dog of majority SH Simmons.  All “disinterested” DIR had significant biz dealing w/Simmons

1. Thus burden didn’t shift to plaintiff to prove fairness b/ c committee wasn’t independent.

c. Bottom line: Regardless of definition, if there’s self-dealing, defendant parent/majority must prove fairness UNLESS a disinterested BD or committee has approved it.  Then plaintiff has BOP/fairness.  If there’s no self-dealing, BJR is standard of review.

4. Controlling SH owes minority SH general fiduciary duty whenever she uses her power to control corp, Jones v. Ahmanson, 1969, CA

5. *ALI § 5.10 Majority SH did not breach fiduciary duty if

a. Prove fairness (if no cleansing) OR

b. Transaction is

i. Authorized in advance OR

ii. Ratified by disinterested SH AND

1. Disclosure of conflict of interest AND

a. No waste of corp assets

c. Plaintiff BOP if authorized in advance by disinterested DIR/ratified by disinterested SH & have disclosure

i. Defendant BOP in all other situations

vi. Compared to CHC context

1. In CHC, may have a breach even if the transaction outcome was fair

a. Donahue, though price was fair, should have given minority SH equal opportunity to sell stocks

h. CONTROLLING/MAJORITY SH II: SALE OF CONTROL 

i. Unlike self-dealing, where controlling SH is transacting w/corp, here controlling SH is selling her corp shares in her individual capacity to a complete stranger/buyer

ii. Rules roundup.  General rule: (Absent looting of corp assets, conversion of corp opportunity, fraud or other acts of bad faith) controlling SH is free to sell her shares for a premium where selling price represents payment for corp control Zetlin v. Hanson, 1979, NY: Controlling SH sold stock trading at $7 for $15

1. Exceptions

a. ALI §5.16: If exceptional circumstances arise or there’s a lack of disclosure concerning the transaction, duty of fair dealing may be violated in this situation

b. Foreseeable Looting

i. Controlling SH may not sell her control bloc if she knows/should have known buyer intends to loot corporate assets & DIR/OFF can’t accept payment for their own resignation or for election of others in their place, Gerdes v. Reynolds, 1941, NY

1. In Gerdes, looting was foreseeable & controlling SH breached duty of loyalty b/c buyer paid 1 million over market price; corp had highly liquid assets (negotiable securities, cash); entire BD resigned immediately; & form of payment was suspect.  These things all put seller on notice there was a risk buyer would loot corp assets.

ii. When transferring corp control, controlling SH may have duty to investigate buyer if facts (liquidity of corp, overpayment, form of payment, board resignation) suggest to a reasonable person buyer may loot, Harris v. Carter
1. Harris doesn’t tell us what you have to do, but good idea to see if buyer has history of self-dealing, fraud, dishonest conduct & to check financial assets

a. To be safe, advise client to investigate always

c. Sale of corp assets or diversion of corp opportunities

i. Controlling SH may not sell her control bloc for a premium that represents payment for control over corp assets or biz opportunities, Pearlman v. Feldman, 1955, 2nd Cir

1. Controlling SH only “owns” right to control corp governance, NOT assets or opportunities

2. In Pearlman, have short market for steel (Korean war, greater demand than supply).  Controlling SH of steel manufacturing corp sold stocks to corp’s own customer, steel fabricator.  Since sale was to corp’s customer, it properly belonged to corp, not SH.  

a. Be on the lookout for vertical (individual sale to corp customer) sales, but it’s unclear to professor where this case will be applied in future

d. Sale of executive offices or directorships

i. Contract for sale of management control (out w/old BD, in w/new) or corp office is illegal if accompanied by no sale of stock or stock sale that’s insufficient to grant control of corp (“naked sale”), Brecher v. Gregg, 1975, NY.  AKA Naked sale of office exception

1. In Brecher, 4% of shares (can’t say that represents real control, thus naked sale) were sold for 1.4 million over market price → agreement illegal

2. Don’t confuse this w/illegal to buy DIR/OFF position, see above

ii. But sale of majority of shares or controlling block (even if minority share) may be accompanied by promise to install new DIR & OFF (ancillary sale), Essex v. Yates, 1962, 2nd Cir.  

1. 28.3% of stock means de facto, working control

2. This isn’t contrary to public policy b/c transferring control quickly can mean more efficient management

3. Here transferring not only voting control, which is always OK when controlling SH sells shares, but also actual governance of corp (power to toss out old BD), which is only OK when accompanied by a transfer of actual voting control (4% is not; 28.3% is)

4. Bottom line: Whether it’s a naked sale depends on whether sale of office is totally unconnected to actual transfer of control (if it’s unconnected, it’s a naked sale & illegal)

XIII. INSIDER TRADING

a. Like proxy regulation, this is one area where perceived inadequacies in state common law/statutes have led to federal legislation

i. Unlike proxy SEC statutes, you don’t have to be a §12 corp—these rules apply to CHCs as well as publicly traded corps, so broader than Rule 14 in this sense

1. Corp must have nexus w/interstate commence, but that’s easy to show

ii. Unlike proxy SEC statutes, the scope of Rule 10b-5 is limited to fraudulent conduct w/a req’t of scienter/intent, so narrower than Rule 14 in this sense

b. Common Law background

i. DIR & OFF had no duty to disclose any inside information affecting value of corp’s stock, Goodwin v. Agassiz, 1933

1. In Goodwin, DIR knew there was evidence of cooper deposits, but seller & market didn’t know, so stock was undervalued

a. Case not of misrepresentation but rather of non-disclosure/silence

i. If they’d misrepresented, always have duty to disclose

ii. Common law revisited

1. Common law has evolved since 1934 SEC statutes

a. Broader, more enforcement-oriented approach showing duty to corp & SH

c. Securities Exchange Act §10b & Rule 10b-5

i. Statute 10b 

1. Enables SEC to regulate use of manipulative & deceptive devices in connection w/purchase or sale of securities

a. Doesn’t specify what conduct is illegal

b. Leaves it to SEC to enact rules specifying what constitutes wrongful conduct

i. Any rules SEC promulgates must be necessary & appropriate in public’s interest or for investors’ protection

ii. Rule 10b-5

1. Unlawful to defraud or deceive a person in connection w/purchase or sale of securities

a. Broad

b. Interpreted to prohibit act/device/scheme to defraud an investor OR the making of misstatements or omissions of material fact to investors in connection w/purchase or sale of securities

i. Mere breach of fiduciary duty w/o deception, misrepresentation or nondisclosure doesn’t violate 10b-5

c. Key foundation of fraud is scienter/intent

iii. Overview of analysis

1. Misstatement case

a. Must disclose what you’re doing (trading on inside info) to whomever relies on your misstatement, whether you’re a fiduciary or not

b. If private lawsuit, need transaction & loss causation

2. Omission case

a. ½ truth? 

b. Non-disclosure?

i. Duty?

1. Fiduciary?  

a. Corp OFF/DIR (classic)

b. Temporary insider

i. Retained lawyer

ii. Consultant

iii. Accountant

2. To source of information?

a. Misappropriation theory

i. Employer, client

3. Relationship of trust/confidence similar to fiduciary?

a. 10b-5(2) 

i. Spouse, sibling, parent

ii. 2 people have history of sharing confidence & recipient should know info confidential

4. Tipster/tipee?

a. Tipee inherits tipster’s fiduciary duty only if tipster breached her duty in passing on tip & tipee knows about duty

i. Shown by motive of personal gain

ii. Material? 

1. Would standard

a. W/in soft info context?

i. Probability + magnitude

iii. Scienter?

1. Needed for all, including tipster & tipee

2. Intent is best, but recklessness will work too

c. If private lawsuit, need transaction & loss causation

iv. Private cause of action

1. Neither rule nor statute expressly provide for direct SH action to enforce provisions & get damages from insider’s wrongful conduct

a. Federal courts recognize implied SH right of action to enforce 10b-5, Kardon v. Nat’l Gypsum, 1946

i. SEC can enforce civilly

ii. Justice Dept can enforce criminally

2. In any private lawsuit, need both transaction & loss causation

a. Don’t need it for SEC case

v. Misrepresentations

1. Those corp insiders who misrepresent or tell ½ truths always have a duty to disclose to whomever relies on the misstatement, regardless of whether there’s a fiduciary duty, In Matter of Cady, Roberts, 1961

a. Whether those corp insiders who are silent have duty to disclose is where the action is

vi. Examples of kinds of cases 10b-5 covers

1. Misrepresentation of options’ value

2. Distortion of stocks’ value

3. Trading based on info that would change stocks’ value

4. Oral agreement to give options in exchange for services rendered that’s breached

a. Wharf Limited v. United, 2001, USSC: Oral agreement for United to help Wharf get cable TV system in exchange for 10% of cable corp stock that Wharf breached=transaction in connection w/sale or transfer of stock → covered under 10b-5

5. Materially misleading statements in press releases regarding merger negotiations cause claimants to sell shares at artificially low price, Basic v. Levinson, 1988, USSC

vii. Examples of kinds of cases 10b-5 does NOT cover

1. Insider trades but no deception (material misrepresentation, ½ truth, omission) involved, Santa Fe v. Green
2. Person has scienter & trades on material, undisclosed, inside information, but has no duty to disclose/not a fiduciary

a. Info overhead in ballpark, on elevator, in traffic lane

3. Insider trades based on immaterial information

4. Fiduciary forgot to shred confidential docs, puts them in garbage, passerby picks them out & trades based on them (negligence, not scienter/recklessness)

5. DIR/OFF defrauds corp in some way not connected to purchase/sale of securities

viii. To whom does 10b-5 apply?

1. Evolution from TX Gulf → Chiarella → Dirks → O’Hagan
2. TX Gulf: Anyone (butcher, baker, candlestick maker) in possession of confidential, material info must either disclose info to public & gain ability to trade in corp’s stock OR abstain from trading & not be required to disclose info to public (“disclose or abstain” rule), SEC v. TX Gulf Sulphur, 1968, 2nd Cir.  If you can’t disclose material info, you can’t profit from it either.


a. Facts: Exploration for minerals in Canada showed strong possibility rich deposit had been found.  During drilling period, corp insiders bought options expecting them to increase in value once info hit market.  Case of non-disclosure, not misrepresentation.  Things could have happened in the interim (geologist lying, not so rich, bomb drop on Canada), but probability of finding + magnitude/importance of finding both high thus 10b-5 violated.  HELD: All option purchases after drilling began were based on material info & illegal.

i. Import: Genesis of would standard & application of would standard in context of soft/uncertain info.  First time a court held trading on basis of material confidential corp info w/o disclosing to public violated 10b-5

b. NOT THE LAW, much narrower now (fiduciary duty must be implicated)

i. But defendants here still would have violated 10b-5 b/c they’re fiduciaries 

c. Also said negligence was all that was needed—NOT THE LAW—need scienter (intent or recklessness)

3. Chiarella:  Bottom line: Fraud arises from silence + duty to speak, which arises from fiduciary duty.  Duty to disclose material nonpublic corporate information or abstain from trading in stock requires a fiduciary relationship w/corp that is subject of stock trade, Chiarella v. US, 1980

a. Facts: Chiarella was a printer who marked up corp docs, figured out which corps acquired & which were targeted, bought stocks in target corps & made 30k.  Gov’t filed suit to make example of him.  2nd circuit upholds conviction.  HELD: Reversed.  Though he was acting on material info & w/intent, he had no fiduciary duty to corp, thus no duty to disclose, thus silence was not fraud, thus no insider trading/10b-5 violation, thus OK to trade this way!

b. Rationale: Rule must reach fraud.  The fraud in cases of non-disclosure is silence.  Silence absent duty to speak isn’t fraudulent.  Duty to speak arises from fiduciary responsibility or similar relationship of trust/confidence—not from merely possessing info.  In other words, silence can be fraudulent where failure to speak is associated w/traditional fiduciary duty or similar relationship of trust/confidence.  In other words…

i. Not fiduciary or similar trust/confidence → silent → no fraud → no insider trading → no10b-5 violation

ii. Fiduciary or similar trust/confidence → silent → fraud → insider trading → 10b-5 violation

c. Chiarella facts post Hagan
i. If found, as probably would today, that printer breached duty not to sellers of corp whose stock he bought but to his employer & employer’s client, via misappropriation theory he’d be in violation of 10b-5

d. Remember: this is a silence, not a misstatement, case

i. In misstatement case you have duty to whomever relies on your statement

1. Fiduciary issue irrelevant

4. Dirks: Bottom line: If tipee doesn’t get tip in breach of tipster’s duty (personal gain motive), no duty to disclose & OK to trade on info.  Person receiving stock tip (tipee) from corp insider violates 10b-5 when corp insider breached his fiduciary duty by intentionally tipping info for his own personal benefit & tipee knows tip was fiduciary breach, Dirks v. SEC, 1983

a. Facts: RS corp OFF went to Dirks, securities analyst, to disclose confidential corp info to expose fraud.  Dirks passed info on & tipees dumped stock.  HELD: Since Dirks didn’t get this info b/c of RS breach (defined as motive of personal benefit) he had no duty to disclose & this trading was OK!  Dirks did not inherit RS fiduciary duty (& duty to disclose) b/c RS did not breach that duty (b/c no motive of personal gain) in passing confidential info to Dirks.  Dirks had no fiduciary duty on his own—though could argue as securities analyst he does—so must inherit duty to create HIS duty to speak.

b. Take from case

i. Duty gets inherited from insider to outsider by insider’s breach: passing along info for personal gain, defined broadly 

1. Breach=personal gain motive

a. Pecuniary

b. Reputational that’ll translate into future earnings 

c. Gifts covered too (resembles own trading & turning over proceeds)

2. Tipee must know fiduciary had duty that was breached

ii. Temporary insider concept

1. Those taken into corp’s confidence inherit duty—lawyers, accountants

5. O’Hagan: Bottom line: Misappropriation theory—you owe duty not to stock seller but to source of confidential info.  Person commits fraud in connection w/a securities transaction & violates 10b-5 by misappropriating material nonpublic info for trading purposes in breach of duty owed to source of that info.  US v. O’Hagan, 1997 

a. Facts: O’H was partner in law firm that Grand Met hired in deciding whether to take over Pillsbury.  He had no connection to Pillsbury but bought stock options & made 4 million based not on superior analytical skill but b/c he had inside info.  HELD: Info was material, he had intent, did he have duty?  Not to Pillsbury, but he owed duty to his firm & its client Grand Met & deceived those who entrusted him w/confidential info.  

i. If he were Pillsbury counsel, clear fiduciary duty, failure to disclose=breach, 10b-5 violation

b. Odd b/c duty & fraud is about source of information, which isn’t even involved in transaction/trading party!

i. Note that it’s not enough that there was fraud—fraud must also be in connection w/purchase/sale of securities, which it was here since he made such a huge profit

c. Duty to disclose is to person w/whom have fiduciary relationship (law firm & client here)

d. Misappropriation theory—duty owed to source of information rather than corp you buy/sell stocks from—means that corp buying/selling doesn’t have standing to sue, but still can have SEC/criminal case

e. 10b5-2, Duty of trust/confidence exists in misappropriation cases when

i. Person agrees to keep info confidential

ii. History, pattern or practice of sharing confidences & outsider (should) know insider expects her to keep info confidential

iii. Rebuttable presumption of trust/confidence for spouse, parent, child, sibling 

6. Falcone: Mixed misappropriation/O’Hagan & inherited fiduciary duty/personal gain/Dirks case

ix. Analysis method

1. Identify duty being breached

a. Classic insider case?

b. Misappropriation case, O’Hagan?

c. If have subsequent tips down the line, did tipee inherit fiduciary duty from tipster b/c tipster breached b/c motivated by personal gain in giving tip, Dirks?

x. HYPOS

1. DIR gives friend info based on insider info & she buys stock

a. He’s liable b/c breached fid duty

b. She’s liable b/c inherited his fid duty since it’s gift 

2. Lawyers share cab, talk biz in backseat, you give cabbie stock tip in lieu of cash tip

a. You have personal gain involved b/c doing it instead of tipping him so breached duty 

b. Cabbie hasn’t inherited your duty unless he knows you breached yours

3. Go past garbage, someone threw out papers that should have been shredded

a. More negligence than fraud, no intent to benefit self, no liability

4. Thief steals confidential information

a. No breach of fiduciary or trust/confidence relationship, no duty

5. Corp insider talks in sleep in sufficient detail to give wife tip she trades on. 

a. He hasn’t tipped her for his personal gain, no scienter so she hasn’t inherited his fiduciary duty a la Dirks.

b. She is liable: 10b5-2: enumerated relationship (spouse, sibling, parent/child); history of sharing confidence

6. Uncle Frank, corp OFF whom you see 1x year gets drunk & gives info you (no connection w/corp) trade on

a. Even assuming materiality & scienter, since merely possessing info isn’t enough & duty is needed, arguably you have no duty to disclose here & no 10b5 violation.  Didn’t get tip as result of tipper’s motive for personal gain (he’s drunk), 10b5-2 doesn’t reach that familial relationship & presumably no history of sharing confidences w/him

7. Law firm uses cab service, lawyers routinely do biz in back of car, firm has agreement w/car service, “What’s said in car, stays in car”, cabbie overhears merger negotiations & trades on info

a. Classic O’Hagan, fraud on the source theory, duty to source of info (employer, cab service agreement) breached thus cabbie violated 10b-5

8. Newspaper policy says any pre-publication info is property of newspaper & you trade based on it

a. Classic O’Hagan

xi. Materiality

1. Critically important  (as w/proxy rules)

a. Disclosure duty only arises if info known by trader but unknown by market is “material”

i. If info is immaterial, there’s no 10b-5 breach

b. Not saying insiders must share opinions/analytical ability

i. Rule is can’t trade on material undisclosed facts (who rule applies to below)

2. General approach for determining whether fact is material for SEC purposes (NB same as for proxy)

a. The would standard: If reasonable person would want to know the info in making her decision

i. I.e., info a reasonable person would consider important in making decision

ii. SC in Basic v. Levinson, 1988 adopts 2nd Cir TX Gulf would standard for 10b-5 cases

3. Application of would standard for soft information (a subset on would standard)

a. Soft info is speculative, uncertain info

b. Balance probability of event becoming certainty w/import of event.  If that combo crosses threshold, would standard is satisfied.  Greater have each, greater likelihood material; less of each, less likelihood material.

i. Probability (likelihood event will occur) + magnitude (importance of information)

1. High probability DIR son will wear blue bow tie=high probability, low magnitude → immaterial & need not be disclosed

2. Indications mineral deposits found=high probability, high magnitude → material & must be disclosed

3. 1% chance find minerals=low probability, high magnitude → immaterial

ii. High probability, high magnitude=material

iii. Low probability, low magnitude=immaterial

c. Judge materiality not in hindsight (knowing what we know now) but rather at time decision made

d. Soft info cases

i. TX Gulf: minerals 

ii. Levinson: merger negotiations (which may be but can’t say always are material) FACT SPECIFIC

1. Don’t automatically satisfy probability prong

a. Discussions at low level=probably immaterial

b. Discussions at high level=probably material

2. Don’t automatically satisfy magnitude prong   

a. HYPO: Microsoft buys insignificant corp, immaterial for its SH b/c de minims impact on earnings—material for insignificant corp b/c huge impact

4. Application of would standard for hard information

a. If you know information is certain, only inquiry is whether it has the magnitude to be material 

xii. Scienter/Intent

1. Absolutely required to violate 10b, Ernst v. Hockfelder, USSC, 1976

a. USSC has declined to address whether it’s needed in proxy rules context

b. Rationale: Statute addresses fraud.  Intent is necessary element of fraud.  Thus need to show intent (even though rule speaks to more than fraud)

2. Scienter as intent to deceive, manipulate, or defraud

3. Recklessness is an appropriate scienter standard

a. But different courts define recklessness differently

i. 9th cir: “deliberate recklessness”!  Isn’t that an oxymoron?

b. More than really bad negligence, heightened knowledge even if didn’t mean for it to occur

4. Plaintiff must plead w/particularity of facts that give rise to strong inference regarding state of mind, Novak
a. I.e., must state w/particularity what behavior is reckless

b. For recklessness, show

i. Motive (concrete benefits)

ii. Opportunity (means & likely prospect of getting concrete benefits)

1. Circuit split about whether showing motive & opportunity alone is sufficient

c. Heightened pleading makes it more difficult for plaintiffs to bring 10b-5 cases now

xiii. Reliance & Causation

1. At common law, to show fraud plaintiff had to show he relied on misstatement or omission to his detriment

a. In the old days, when face-to-face transactions happened, proof of reliance was possible (& still would be in a face-to-face today)

b. In modern impersonal public stock exchange this element is much harder to prove

i. Thus the fraud-on-the-market theory adopted by USSC in Basic v. Levinson
ii. Also where there are class action suits it’s impractical to prove individual reliance

1. And these cases have to be brought by class action otherwise stakes too low & no one would take case

2. Fraud-on-the-market theory in private lawsuits

a. Don’t have to prove individual reliance—that one person was fooled by material misstatement.  Instead issue is whether the market as a WHOLE was fooled by the misstatement

i. People rely on integrity of efficient market, the integrity of which is compromised by material misstatements.

b. There’s a rebuttable presumption of reliance (transaction causation) in the context of a material misstatement regarding publicly traded security via fraud-on-the-market theory, Basic v. Levinson
i. Transaction causation=unlawful conduct caused party to engage in transaction

1. Can be rebutted by

a. Affirmative proof person knew truth & traded anyway

b. Person had K to buy/sell BEFORE misstatement (thus couldn’t have relied on it, thus no harm)

ii. Loss causation=unlawful conduct caused economic harm—reliance caused harm

1. If you suffered fraud w/o economic loss, you’ve suffered no fraud, even if induced by fraud to sell (i.e., have transaction causation)

2. Show loss causation via foreseeability, which can be proven via materiality

a. If true facts were known, reasonable investor would have drawn inferences that would have made a difference 

3. Ask: Was conduct a substantial factor in causing loss?

a. Fraudulent accounting is just 1 variable in why a corp would go belly up & may not be enough to show loss causation, Ernst & Young
c. Need BOTH transaction & loss causation in private lawsuits

3. SEC & Reliance

a. Reliance & loss is only an element of a private cause of action for damages under 10b-5


i. SEC/gov’t doesn’t need to prove reliance or loss (i.e., transaction or loss causation) in action for injunctive relief, SEC v. Rana Research, 1999, 9th Cir

1. Makes sense b/c SEC isn’t private investor

xiv. Disclosure

1. Must be made effectively

a. Can’t just disclose to public 30 min before press release sent

b. What is effective changes w/technology

2. Must be made to those to whom you have fiduciary duty

3. HYPO: O’Hagan goes to firm & tells them what he’s going to do (disclosure).  What result?

a. Terminates 10b-5 liability

b. BUT he’d get fired, turned over to state bar, possible criminal prosecution

i. If firm authorizes it, they’d be in big trouble

xv. Special case: stock options as part of compensation plan

1. If you have material inside info the committee giving you stock options doesn’t have that makes options more valuable than they know, what do you do?

a. Widen circle of confidentiality a bit by disclosing info (so don’t get options) to committee w/req’t of strict confidence

xvi. Forward looking statements doctrine

1. Protect investors against misleading statements & corps against potential 10b-5 cases

2. By identifying statements w/cautionary language, corp can make pronouncements but not be liable for 10b-5 misstatement actions.  Corps want to do this when

a. Projecting revenues, income, losses, capital structure

b. Making plans & objectives 

c. Describing future economic performance

xvii. Standing

1. Only actual buyers & sellers have standing to bring 10b-5 action for damages, Blue Chip Stamps v. Manor Drug Store, 1975, USSC

a. Mere offeree who chooses not to buy b/c of misstatements in gloomy prospectus cannot bring 10b-5 suit

b. Vagaries of proof for offerees results in bright line rule

d. Rule 16b Short-swing profits

i. Profits made w/in 6-month period by purchase & sale or sale & purchase of corp’s stock by its DIR, OFF, or 10+%SH is illegal

1. Buyer/seller must account for any profit made & such profit is recoverable in private suit

a. Profits are harshly calculated: don’t look at actual profit/loss, but rather look at lowest purchase price & highest sale price for as many shares as match up to compute “profit”

i. NO PROFIT IF PAY MORE THAN YOU GET WHEN YOU SELL

2. If buyer/seller is SH, must be 10+%SH on both ends of transaction

a. If you own 7% at start, get purchases that put you over 10%, you’re 10+%SH on both ends so 16b doesn’t reach you

3. If buyer/seller is DIR/OFF, don’t need to be DIR/Off on both ends of transactions

ii. Strict liability statute

1. No req’t of actual proof of omission, misstatement, possession of material info, scienter

2. Rationale: higher probability that when insiders buy/sell in short periods of time, they’re trading based on insider info

3. But see Kern County v. Occidental Petroleum, USSC, 1973: OP is more than 10%SH & makes short-swing profits, but court says since there was no potential for abuse of inside info, not a 16b sale & OP doesn’t have to account for profits made

VOCABULARY

· Derivative suit=suit brought by SH not in SH own right, but in name of corp b/c SH is claming wrongdoing by mgmt (can’t expect mgmt to say mea culpa & sue selves, & someone has to do it if suspected wrong)

· Scienter=knowledge, state of mind, some level of intent, as opposed to ordinary negligence or strict liability 

· Charging order=right to be paid from partner’s pship interest

· Proxy=a power to vote a SH stock given by SH to an agent.  Generally revocable, but may be made irrevocable when coupled w/an interest (proxy holder has an independent interest in shares being voted—like where shares have been pledged to proxy)

· Voting trust=legal device in which corp SH transfer legal title & voting rights to a voting trustee authorized to vote on their behalf, but still retain beneficial right to corp distributions/stock appreciation

· Stock option=right to purchase stock at pre-set price over certain period of time; if stock price goes up, you can still buy stock at lower price

· Material=what reasonable SH would want to know in making her decision (proxy, insider trading)

· Short term call option=buy stock at strike hot price specified in option w/in limited time; only makes sense if you believe stock price will go up

· Business Judgment Rule=No DIR/OFF liability unless action irrational

· Poison pill=???

· Race to the bottom=???

· LBO=???

· Short-form merger=permits parent corp in DL w/over 90% of subsidiary stock to merge upon approval of BD & simply pay of SH—doesn’t require SH approval or even notice—SH unhappy w/decision about price paid have 10 days to ask for appraisal
EXAM PRACTICE

4 long-time friends make a newly formed corp to be source of revenue for them & their families.  They want to keep the corp in the family.  Using devices discussed, & assuming fictional jdx, what can the do to provide stream of income & security for selves & family?


SEE NOTES CLASS #14
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