AGENCY ROADMAP
[1] FORMATION:

1. Agency is a fiduciary relationship that arises when one person (the Principal) 
· [1] manifests assent to another person (the Agent) 
· [2] that the A will act on behalf of the P, 
· [3] subject to P’s control AND 
· [4] the A so consents. 

2. Mutual assent = manifested expressly or impliedly. 
· Express manifestation of assent is accomplished by a verbal or written contract. 
· Courts will also imply an agency relationship depending on the conduct of the parties and the facts and circumstances surrounding that conduct.

· Gorton v. Doty: Found manifestation of assent b/c the teacher lent the car to the coach on the condition that only he drive it, and he complied. 
3. A is subject to the P’s control if P retains the power to control the end result of A’s actions (i.e., what A shall and shall not do). 
· This does not require physical control or compensation. 
· A Gay Jenson Farms Co. v. Cargill: Court found implied agency relationship b/t a creditor and debtor based on the fact that the creditor exercised excessive control over the debtor (e.g., inspection and audit rights, business recommendation rights, power to discontinue financing etc.) 

[2] AGENCY FIDUCIARY DUTIES
1. The Agent owes certain fiduciary duties to the Principal such as the 
· Duty of care
· Duty of loyalty
· Duty of confidentiality
· Duty of candor
· Duty to not use P’s proper for personal purposes
· Duty to act w/in scope of their actual authority, etc. 
2. The Principal owes 

· Duty to reimburse

· Duty to deal fairly and in good faith

· Duty to pay reasonable compensation for reasonable services request of agent 

[3] CONTRACT LIABILITY: 
1. There are 5 different ways in which a third party to contract can hold the P liable. 

2. Actual Authority

· The P is subject to liability upon Ks made by an A acting w/in the scope of his actual authority. 

· A acts w/ actual authority when...
· [1] A reasonably believed 

· [2] In accordance w/ P’s manifestations to A

· [3] That the P wishes A so to act 

· The manifestation to A can be express or implied. 

· Actual Express Authority

· When P gives explicit instructions about the activities in which the A may engage and the obligations the A may undertake 

· Actual Implied Authority 

· When a reasonable person in A’s position would understand—based on A’s reasonable understanding of the authority granted by P—that the act is necessary or incidental to achieving P’s 
3. Apparent Authority

· P is subject to liability upon Ks made by an A acting with apparent authority. Apparent authority is about what a T reasonably believes the P has authorized the A to do. 

· A acts w/ apparent authority when

· [1] The T reasonably relieves the actor has authority to act on P’s behalf and 

· [2] The belief is traceable back to P’s manifestations 

· Manifestation can be explicit (when P says something) 

· Or implicit by conduct (when P does something to create a reasonable impression that A has authority) or

· By silence if P knew that T mistakenly thought A had authority to act but did not say anything to correct

4. Undisclosed Principal

· In certain situations, an undisclosed is subject to liability upon Ks made by an A. P is undisclosed when T, in interacting with the A, is unaware that a P exists

· Actual Authority

· An undisclosed P liable to Ks if A acted with actual authority 

· Without Actual Authority
· An undisclosed P is liable to certain unauthorized transactions of his A when

· [1] P knew T made a detrimental change in position on an unauthorized transaction & did not take reasonable steps to notice T of the facts 
· 1. T justifiably made a detrimental change in position in reliance of A
· 2. P had notice of A’s conduct and that it may induce T’s detrimental reliance; AND
· 3. P did not take reasonable steps to notify T of the facts
· [2] OR If P narrowed the A’s authority to less than what a T would reasonably believe the A to have under the same circumstances if the P had been disclosed. 

5. Ratification
· A person may be subject to liability upon contracts if he ratified the transaction. 
· “Ratification” = affirmance of a prior act done by another, whereby the act is given effect as if done by an agent acting with actual authority. 
· Ratification occurs by:

· [1] Manifesting assent that the act shall affect the person’s legal relations OR
· [2] Conduct that justifies a reasonable assumption that the person so consents 

· Ratification is effective if 
· [1] @ the time of the ratification, 

· [2] The purported P ratifies the entire transaction (i.e., no partial ratification)
· [3] The purported P had knowledge of all material facts; AND
· [4] T had not already withdrawn from the transaction 

· *Ratification is not effective if it would be inequitable to bind T due to a material change in circumstances, unless T chooses to be bound

· Effect: 
· 1. Ratification gives the act an affect as if done by an agent acting w/ actual authority
· 2. Ratification discharges A from liability 
6. Estoppel 

· A person is liable to a T if...
· [1] T was justifiably induced to detrimentally rely on an actor, believing that he was an agent of P; AND
· [2a] The alleged P intentionally / carelessly caused such belief; OR
· [2b] The alleged P was on notice and did not take reasonable steps to notify
· Estoppel is a one-way street in that the P cannot use this to bind T

7. **A’s Contract Liability

· Default Rule: If the P is fully disclosed and the A is acting w/in the scope of authority ( A is not liable to T

· A can nonetheless be liable if:

· [1] A intend/agrees to be bound to the K (contract around default) ( Both A and P liable 

· [2] The P is undisclosed or unidentified ( Both A and P liable

· [3] A breaches an implied warranty of authority ( A liable, P only if he ratified 

· i.e., A person enters into K w/ T, signing on behalf of a P (but in actuality does not have power to bind P) gives an implied warranty of authority and is liable to T for damages caused by breach of that warranty  

· Exception: 

· [1] A gave notice to T that no warranty of authority was given OR
· [2] T knew that A is without actual authority 
[4] TORT LIABILITY

1. Direct Liability
· [1] A acts w/ actual authority to commit a tort or P ratifies A’s tortious conduct 

· [2] A fails to perform a duty of care delegated to A (non-delegable duty)

· [3] The transaction/activity contracted for = inherently dangerous 
2. Vicarious Liability

· [1] An employee commits a tort while acting w/in the scope of employment
· “1. Employee” = P controls or has the right to control the manner and means of the agent’s performance of work 

· Rest. Factors:

· 1. Extent of control
i. How much control employer retains the right to exercise

ii. How much control employer actually exercises 
· 2. Whether A is engaged in distinct business
· 3. Whether kind of occupation is customarily done under P’s direction
· 4. The skill req’d in A’s occupation

· 5. Who supplies the instrumentalities and place of work 

· 6. Length of time A is engaged by P

· 7. Whether A is paid & method of payment (salary vs. hourly)

i. Note that A need not be paid to be considered an employee (gratuitous agent OK)
· 8. Parties’ beliefs / labeling of relationship
· 9. Whether or not P is in business
· 10. Right to discharge/terminate 
· Compare with (1) agent non-employee and (2) IC

· Agent-Employee

i. Control over results + physical conduct
· Results = Set forth what the desired results/obligations are

· Physical Conduct = Set forth the manner in which A achieves results/obligation
ii. P is vicariously liable 

· Agent, non-employee
i. Control over just results (no physical conduct)

ii. P is NOT vicariously liable, EXCEPT in special cases where tort occurs in area over with P exercises some control (or the 3 exceptions)
· Non-Agent IC
i. Less control over results (no physical conduct) 
ii. P is NOT vicariously liable

· 2. “Scope of Employment” = Employee acts w/in scope of employment when he acts in furtherance of carrying out the objective of employment 
· Additional Factors:

[1] Act occurred w/in time and space of employment
[2] Conduct motivated at least in part by purpose of serving employer
[3] Detour (slight deviation from the performance of work assigned by employer) is OK 
· Not w/in scope of employment if independent course of conduct that will not serve any purpose of the employer 
· Frolic = Substantial or complete abandonment of employment 
· [1.1] Employee’s Intentional Torts
· P-employer is generally NOT LIABLE for INTENTIONAL TORTS of A-employee, UNLESS
· [1] Employee is acting within the scope of employment
· [2] Employee’s act was done, at least in part, w/ intent to further the purpose of serving the employer
· [2] A commits a tort while acting w/ apparent authority in dealing with T 

· [1] Purported P acted in a way that led T to believe that he was a principal;
· [2] T believed; AND 

· [3] T relied to his detriment b/c of the apparent agency 

3. **A’s Tort Liability

· A is always subject to liability on his own tortious acts 
[5] AGENCY TERMINATION

1. At any time by either party, with notice

· Exception: P cannot terminate if agency was created for the benefit of the agent (i.e. “power coupled w/ interest” 
2. Specified in the agreement b/t the parties (K specifies time/event that would cause termination)
3. Lapse of time
4. Change of circumstances that would cause A to realize P would want to terminate authority
5. Fulfillment of the purpose of the agency relationship
6. Operation of Law 
PARTNERSHIP ROADMAP
[1] PARTNERSHIP FORMATION
1. General Partnership = An association of 2/more persons to carry on as co-owners a business for profit 

· RUPA 103(a): Most default rules can be contracted around
· RUPA 103(b): Non-Waivable Provisions:

· [1] Cannot unreasonably restrict right to books & records 
· [2] Cannot eliminate DOL, but can restrict scope so long as not manifestly unreasonable 

· [3] Cannot unreasonably reduce DOC

· [4] Cannot eliminate obligation of good faith, but can define standard (not manifest. unreason.)

· [5] Cannot restrict rights of T under RUPA 
· General Characteristics: 

· [1] Flow-through tax (partnership does not pay federal income tax, only individual income tax)

· [2] Personal liability 
· [3] Only personal property = transferable
· [4] Termination @ will or certain dissociating events

· [5] Equal management power  
2. Partnership by Intent: When 2/more persons associate to carry on as co-owners a business for profit.

· Factors: 

· [1] Parties’ labeling of relationship is not dispositive (Fenwick: Not a partner; employee)

· [2] Sharing of profit ( Presume partnership, absent evidence to contrary (e.g., repaying debt)

· Sharing of revenue ( no presumption
· Joint tenancy ( no presumption 

· [3] Sharing of losses
·  [4] Management/Control
· Lender protection: Lender may exercise control of “ordinary caution”

· Safe Zone: Require permission before changing ownership/leadership, inspection rights, express limits on specific risky actions, counseling on discrete matters, rec’md consultants 
· Danger Zone: Constant advising, veto power over biz decisions, resignation/designating mgmt., assurances to other creditors (Cargill) 

· [5] Termination Rights 
· [6] Conduct/holding out to T
3. Partnership by Estoppel

· A non-partner is liable to T if 

· [1] Purported to be a partner OR consented to being repped by another as a partner AND
· [2] T detrimentally relied on the non-partner’s representations in entering into transaction w/ partnership 


[2] PARTNERSHIP FIDUCIARY DUTIES

1. Duty of Loyalty
· [1] Account to partnership any benefit derived from conducting partnership biz

· Meinhard v. Salmon (Usurping partnership opportunity)
· If partner is made aware of partnership opportunity, must disclose to other partners.
· If opportunity = w/in partnership business ( cannot take
· If opportunity = outside scope of partnership biz ( need consent from partners to take 
· [2] Refrain from acting w/ adverse interest to partnership (no conflict of interest) 
· [3] Refrain from competing w/ partnership in subject matter of partnership biz 

· Meehan (Law Firm Context) 
· Must not solicit clients w/o first giving notice to firm that they’re leaving
· Must tell clients that they have a right to stay w/ firm 
· Must not lie
· Must disclose all material information affecting partnership upon request 
· OK to not tell right away, but must disclose if start to compete 
· OK to prepare to compete (e.g., sign leases, set up financing, make own letterhead) 
· [4] Perform all duties to partnership consistent w/ obligation of good faith & fair dealing  
2. Duty of Care
· [1] Don’t engage in gross negligence;
· [2] Reckless conduct;

· [3] Intentional misconduct;
· [4] Knowing violation of law 

3. *Obligation of good faith (not a fiduciary duty)

[3] PARTNER’S AUTHORITY + MANAGEMENT RIGHTS

1. Authority to bind the partnership
· [1] Partner has actual + apparent authority to act in ordinary course of business
· [2] Partnership is liable to transaction in which partner acted w/ apparent authority, unless

· [1] Partner’s actual authority was limited; AND

· [2] T knew/had notice of limitation of authority 

· [3] Partner’s actual authority may be limited 

· May file statement of limitation w/ secretary of state

· No constructive notice unless transfer of real prop.
2. Management Rights
· [1] Every partner has equal rights to participate in the control and management of the partnership 

· [2] Each partner get 1 vote, regardless of contribution 

· Not req’d to make initial contribution ($, property, services all OK)

3. Resolving Differences by Vote

· [1] Act w/in the ordinary course of partnership biz requires majority vote

· [2] Act OUTSIDE the scope of the ordinary course of biz requires unanimous vote 

· [3] Amendment to the partnership agmt requires unanimous vote 

[4] PARTNERSHIP LIABILITY

1. All partners are jointly and severally liable to all partnership obligations, unless

· [1] Otherwise agreed (by K, indemnification)

· [2] By law (e.g., LLC)

· [3] Obligation arose before the person was admitted as partner 
2. As b/t outside creditors and partner: 

· Each partner is personally liable for all partnership obligations
3. As b/t each other:

· Each partner is only liable for his share of the losses (which is by default in proportion to his share of profits).

· If one partner is unable to contribute the full amount he owes, the remaining partners may contribute the amount (according to their share) and may later recover any contribution that exceeded his own share of losses 

[5] PARTNERSHIP INTERESTS

1. Property Interest
· Partnership Property:

[1] Acquired in the name of the partnership


[2] Acquired by partner w/ title transfer doc indicating that partner was acting in capacity as partner 

· Purchased w/ partnership funds ( presume partnership property

· Not purchased w/ partnership funds or w/o doc transferring title ( not presume partnership property 
· More Rules:

· [1] Partner possesses/uses partnership property on behalf of partnership

· [2] Partner has no interest in partnership property; not co-owner
2. Partnership Account

· Each partner has an account that is a running balance reflecting:

· [1] Contribution ($ or value of property)
· [2] Share of profits

· [3] Share of losses

· [4] Distribution, if any 

· Each partner is credited with

· [1] An amount equal to capital contribution; PLUS
· [2] Value of any property contributed 

3. Profits/Losses

· [1] Profits are shared in equal proportion, unless otherwise agreed 
· [2] Losses are share in proportion to share of profits, unless otherwise agreed 
· General partnership can be formed w/o agreement on how losses will be shared 
· Kovacik: Minority of courts refuse to apply this strict rule on loss sharing in the context of K-L partnership (where 1 partner contributes capital and the other only contributes labor). 
4. Compensation Distribution 

· Partner is not entitled to any compensation for service, unless

· [1] Otherwise agreed or

· [2] During winding up 
· Statute is silent on when profits are distributed, but comment to RUPA: 

· [1] Distribution arises w/in ordinary course of partnership business

· [2] Should be decided by majority vote 
5. Transferability 
· Only “personal property” is transferable (i.e., partnership property is not transferable)

·    ^  [1] Share of losses & profits

·        [2] Right to distribution 

· Partner’s transferable interest is subject to a charging order (e.g., lien)

[6] DISSOCIATION

3. Dissociation
· A partnership dissociation is a change in the relationship of partners caused by one partner withdrawing from the partnership (i.e., ceasing to be associated in the carrying on of the partnership business)
· RUPA 601 – Dissociating Events:

· [1] Partner gives notice of express will to withdraw
· [2] Event agreed to in partnership agreement causing dissociation 

· [3] Expulsion (in agmt, unanimous vote, or judicial determination) 

· [4] Bankrupt 

· [5] Death / Incapacitation (cannot perform partner’s duties)
4. Wrongful Dissociation

· Every partner has the power but not always the right to dissociate. If a partner dissociates wrongfully, he is liable to the partnership for any damages caused by his wrongful dissociation.

· Wrongful Dissociation:

· [1] AT WILL partnership

· In breach of an express term of partnership agreement 

· [2] TERM partnership

· (1) Withdraws (2) expelled or (3) bankrupt before end of term/undertaking
5. Dissolution and Winding Up
· RUPA 603 – Article 8 Applies: If event is listed under RUPA 801, causes dissolution and winding up, unless all partners (including the dissociate) agree to carry on business without the dissociated partner (can do so @ any time)
· 801 Event:
[1] AT WILL partnership, partner expresses will to withdraw (not wrongful) 

[2] TERM partnership, partner (1) dies (2) wrongfully dissociates (3) bankrupt (4) incapacitated and 50% of remaining partners agree to wind up business
[3] TERM partnership and unanimous vote to wind up business 

[4] TERM partnership and term expires/ completion of undertaking

[5] Event agreed to in partnership agmt resulting in winding up
[6] Event that (1) frustrates economic purpose or (2) makes it unlawful or impracticable to carry on partnership biz 
[7] Court order 
[8] Transferee requests court order + court finds that it’s equitable to wind up partnership 
6. Buyout

· RUPA 603 – Article 7 Applies: If event is not listed under RUPA 801, causes buyout of dissociated partner’s share of partnership 

· Dissociated Partner’s Rights:

· Buyout = The greater of:

· [1] “Going Concern Value”: Value of partnership as an operating entity w/o dissociated partner 

· [2] “Liquidation Value”: Value from selling off all of the biz assets 

· Entitled to receive share within 120 days (share = buyout price minus share of losses and any damages caused by his dissociation)
· Wrongful dissociate’s payment of share will be deferred until end of term/completion of undertaking, unless he can show no undue hardship to partnership 
7. Dissociated Partner’s Rights & Duties: 

· [1] Management rights are terminated, (except in winding up) 

· [2] Non-wrongful dissociate can participate in winding up
· 1. Has actual and apparent authority (unless limited + T had notice of lack of authority) to act in a way appropriate for winding up of business 

· 2. Constructive notice to T if 90 days after filing statement limiting authority
· [3] Terminates duty to refrain from competing w/ partnership in partnership biz
· [4] Owes a DOL (other than competing) and DOC w/ regard to event occurring BEFORE dissociat’n 
8. Dissociated Partner’s Liabilities to Partnership:

· [1] Liable for partnership obligations arising BEFORE dissociation 

· May be released if:

· [1] Partners & creditors agree to release OR

· [2] Nature/time of debt payment= materially altered w/o dissociate’s consent 

· [2] Liable for any damages (Liability to T for transaction not appropriate for winding up business)
9. Dissociated Partner’s Liabilities to T: 
· Apparent authority lingers for 2 years after dissociation:
· [1] T enters into transaction relying on reasonable belief that dissociate was then a partner 

· [2] Did not have actual/constructive notice of dissociation 

[7] LPs, LLPs, and LLLPs
1. Limited Partnership (LP)
· [1] Has 2 types of partners: 

· [1] General Partners
· Manage business, have the power to bind the partnership
· Personally liable for the partnership 

· [2] Limited Partner
· Silent partners without management rights

· Not personally liable 

· [2] Must have at least 1 GP and 1 LP; at least 1 GP must be personally liable 

· [3] Share of profits & losses = in proportion to contribution 
1. Limited Liability Partnership (LLP)

· Like a general partnership except all partners are shielded from personal liability for partnership obligations 

2. Limited Liability Limited Partnership (LLLP)

· Like an LP but the general partner also gets limited liability

CORPORATION ROADMAP
[1] CORPORATION FORMATION 
1. Corporation = Legal construct to pool money and labor 
2. Formation: 

· Select state of incorporation ( reserve name ( file CoI w/ secretary of state ( appoint directors ( hold meeting to appoint initial directors (if not appointed in CoI), adopt bylaws, appoint officers, issue stock etc. 
· Certificate of Incorporation (“CoI”): Must be filed w/ Secretary of State

Must include @ a minimum:

· [1] Name of corporation 
· [2] Purpose of corporation (can be as board as “any lawful purpose”)
· [3] Number of authorized shares  
· [4] Name & address of agent for service of process 

· Bylaws:  Rules which govern the basic internal operation of the corporation  
3. Characteristics:

· [1] Separate entity 

· [2] Perpetual existence 
· [3] Limited liability
· [4] Centralized management

· [5] Divisible ownership 
· [6] Transferable shares and debt obligations  

4. Internal Affairs Doctrine: 

· Default: The “internal affairs” of the corporation are governed by law of state corporation is incorporated in 

· CA: Foreign corporations that operate primarily in CA are subject to the CA corporations code 
· Foreign Corporations: Not incorporated in the state 

· A corporation incorporated in one state may conduct biz in another state if “qualified” to do biz there:

· [1] File certified copy of certificate 

· [2] Pay a filing fee; AND
· [3] Appoint local agent to receive service of process 

5. Ultra Vires Doctrine:

· An ultra vires act (act outside the scope of purpose of corporation) will not be enjoined unless
· [1] The CoI states a limitation;

· [2] Doctrine is being applied to enjoin an ultra vires act (1) in SH’s suit against corporation (2) derivative suit against D&O or (3) involuntary judicial dissolution AND
· [3] It is equitable to do so  

[2] DE FACTO CORPORATION / CORPORATION BY ESTOPPEL

1. De Facto Corporation
· To allow SHs to not be shielded from liability when corporation is defectively formed 
· 2 Elements:

· [1] Good faith attempt to comply w/ state’s incorporation statute

· [2] Some use of corporate-like power, made in good faith
2. Corporation by Estoppel 

· Allows T to enforce K against defectively-formed corporation & prohibits corporation from denying its own corporate existence to get out of K
· 2 Elements:
· [1] Parties must have dealt w/ each other on the assumption that a corporation existed
· [2] It would be unjust to deny corporate existence 
[3] PROMOTER LIABILITY
1. Promoter: Person who, acting alone or with others, takes initiative in founding and organizing the business or enterprise of an issuer 

· Typical Responsibilities: (1) Identify and solicit investors (2) Arrange for space/facilities (3) hire employees (4) enter into Ks 

2. Promoter’s Fiduciary Duties:

· [1] Duty to deal w/ entity in good faith
· [2] Duty to disclose relevant information (e.g., opportunities and conflicts) to relevant parties  

3. Liability BEFORE Incorporation:

· Promoter =  personally liable for Ks entered into pre-incorporation, absent a “contrary intent” 
· Contrary Intent = Showing of intent not to be personally liable

· [EX] Intend promoter to be non-recourse agent or as interim contracting party;

· Requires > than just signing on behalf of “corporation to be formed”) 

4. Liability AFTER Incorporation: 

· Promoter = REMAINS liable, unless
· [1] Corporation is formed
· [2] It adopts the transaction, AND 
· [3] All parties agree to release promoter of liability (in the pre-incorporation K or in novation) 
· Corporation = NOT liable to pre-incorporation Ks until it impliedly/expressly adopt it  

[4] CAPITAL STRUCTURE

1. Corporation raises capital to fund their business by issuing debt and/or equity securities 
2. Capital structure of a corporation is made up of 
· [1] Money that has been invested in the company and 
· [2] Money that has been lent to the company. 

3. Debt Securities 

· Types: Notes, bonds, and debentures 

· Debt Holders = Creditors of debt securities 

· Lower Risk: 

· Typically subject to repayment & get paid out before anyone else does 
· Usually includes interest payments

4. Equity Securities 

· Default: Common Stock
· Equal voting rights per share

· Right of residual claim of corporation’s assets, after outside creditor’s claims have been satisfied 

· Preferred Stock, if authorized in CoI

· [1] Equal voting power as common stock, unless CoI provides otherwise
· [2] Senior economic preference (right to be paid before common SHs, but after debt holders)
· [3] Dividend preference (right to receive dividend before or more than common SHs) 

5. Issuing Stock

· Stock is validly issued if
· [1] Board authorizes the issuance of shares AND

· [2] Corporation receives adequate consideration
· BoD determines the “adequate” price of shares

· Its adequacy is presumed to be conclusive, absent showing of fraud 
· “Authorized Stock”: Maximum # of shares corporation is legally permitted to issue, specified in CoI

· “Outstanding Stock”: Validly issued stocks held by someone/some entity other than corporation itself  

· “Treasury Stock”: Stock that has been repurchased by corporation after being previously issued 

· “Stock Option” Gives holder the right, but not the obligation to buy/sell shares (often subject to “vesting period” where holder has the right to buy/sell at a fixed price before expiration date) 
· Call Option = Right to buy

· Put Option = Right to sell 

· “Subscription Agreement”: Offer to purchase shares from corporation / corporation to be formed 

· [1] Doesn’t become a contract until accepted by corporation
· [2] Irrevocable by subscriber for 6 months, unless otherwise provided 

6. SHs make money from their investment in 2 ways:
· [1] Dividends: Distribution of cash, stock or property by corporation to a class of SHs, decided by BoD 

· [2] Selling stock (buy low sell high) 

[5] LIMITED LIABILITY & PIERCING CORPORATE VEIL

1. Default = Limited Liability
· [1] Corporations have limited liability, meaning that SHs are not personally liable for corporate debts/torts

· [2] SH losses are limited to the amount invested in the firm 

2. Exception to default = Piercing Corporate Veil  

· This is a common-law exception to limited liability, and equitable doctrine 

· Vertical Piercing: A (P) can get through the corporation and to the SH in their individual capacity

· Horizontal Piercing: Aka “Enterprise Liability”; allows (P) to hold a separate corporation liable 
· DGCL: Court will allow the (P) to pierce the corporate veil of “limited liability” to hold SHs personally liable for corporate debts/torts if: 
· [1] There is unity of interest and ownership b/t the corporation and the SH

· Factors: 

· [1] Failure to observe corporate formalities (e.g., hold meetings, keep minutes, issue stock, appoint board, adopt bylaws etc.) 
· [2] Comingling of business and personal funds

· [3] Deliberate undercapitalization (not enough to run biz and cover foreseeable liabilities) 
· [2] Refusing to allow PCV will promote fraud or injustice 
· Requires some element of unfairness, deceit or wrongdoing 

· (P)’s mere inability to collect is not sufficient to satisfy second element 

· It is OK for SH to incorporate solely for the purposes of getting limited liability 

· CA: “Alter Ego Test”

· [1] There must be such a unity of interest and ownership b/t corporation and its equitable owner that the separate personalities of the corporation and the SH do not in reality exist; AND

· [2] There must be an inequitable result if the acts in quest ion are treated as those of the corporation alone. 
[6] SH RIGHT TO SELL
1. DEFAULT: SHs can sell his stock whenever he wants to, on such terms as a willing buyer offers (including a control premium, i.e., higher than market value) 

2. Exceptions: Court will scrutinize a SH sale of his own stock if

a. [1] Buyer intends to loot/mismanage the corporation

b. [2] Sales involves fraud / misuse of confidential information 

c. [3] Sale is a wrongful appropriation of corporate assets

d. [4] Sale is for corporate office (selling seats on the board)

[7] SH RIGHT TO VOTE

1. Transactions that require SH vote 

· [1] Director elections

· [2] Significant mergers & acquisitions

· [3] Amendments to CoI

· [4] Adopt/Amend/Repeal bylaws 

· [5] Sale of substantially all of corporation’s assets
2. Transactions that don’t require SH vote:

· [1] Acquisition of a new division for cash
· [2] Major change in product focus 

3. SHs power to vote is generally veto power (they react to BoD suggestions), but they have a power to initiate action to:

· [1] Remove for/without cause directors

· [2] Make recommendation (submit proposals)

· [3] Amend the bylaws 

4. Eligibility to Vote (Must be a SH “of record”)

· SH of Record: SH whose ownership is reflected in the corporations books during the fixed “record date” specified in the bylaws or by the BoD

5. Voting Mechanisms 
· Eligible SHs vote during annual meetings, special meetings, or by written consent 

· [1] Annual Meetings: 

· Can be held anywhere as designated in CoI or bylaws

· If no annual meeting had been called for 13 months, SH can petition the court to call

· [2] Special Meetings:

· Called by the BoD @ any time w/ proper advance, written notice that describes the purpose of the meeting
· [3] Written Consent: 
· Requires unanimous vote 
· Default Quorum = Majority 

· Can be changed, but no less than 1/3 

· Default = One vote per share 

· [1] Supermajority Voting: Caps on any SH who owns more than a specified percentage of shares  

· [2] Dual Class Stock: If provided in CoI, corporation could offer classes of stock w/ diff voting rights 

6. Voting by Proxy 
· SHs can vote in person or by a proxy 

· Proxy cards can specify how a share is to be voted (for/against/abstain/withhold) or give proxy discretion 

[8] SH RIGHT TO ELECT/REMOVE DIRECTORS + FILLING VACANCIES 
1. Directors are nominated by BoD and elected by SH vote
2. Director Elections:

· Classified / Staggered Terms:

· CoI may provide for “staggered terms” so that directors are elected for multiple-year terms (usu. 2-3) 
· Makes corporate takeover more difficult

· Note: If you have a classified board ( can only remove FOR CAUSE 
· Default = Plurality Voting 

· Plurality Voting: 
· Whoever get the most votes for the seat wins. (Therefore, if there is a majority SH, he gets to choose every board member)
· Cumulative Voting: (Default in CA, Opt-In in DE) 

· Number of SH vote is multiplied by the number of open seats and SHs can split the total however they like. 
· Nominees w/ the highest # of votes are elected. 
· Majority Voting: Each nominee must receive a majority of votes cast
3. Director Removal 

· [1] SHs have the power to remove directors for or without cause, unless otherwise provided in the CoI
· 1. If corporation has cumulative voting, requires majority cumulative vote to remove
· 2. If corporation has staggered board ( can only remove for CAUSE
· [2] Process of Removal:

· Must call meeting ( send notice ( and solicit proxies 

· If removing FOR CAUSE ( SHs need to provide

· [1] Adequate notice 

· [2] Proffer sufficient charges and 

· [3] Allow the director to provide a defense 

4. Director Vacancies 

· [1] Cause of vacancies: death, resignation or removal 
· [2] Statute does not require all vacancies to be filled. Can operate w/ vacancies. 

· [3] Default: Vacancies are filled by majority of the remaining board members
[9] PROXY CONTESTS 
1. Context:

· When one group w/in a corporation challenges the existing management and tries to nominate new people for the board ( Proxy Fight / Contest

· Incumbent Directors: Existing management
· Insurgent Group: Group that tries to oust the existing management and obtain control 

· Insurgent group tries to gain control by soliciting proxies from a large enough # of SHs to elect its own nominees. Solicitation requires money to hire a PR firm, wine and dine, and advertise. 

· Then proxy statements are sent out to SHs w/ all the nominations and ask for vote in favor/against a director

2. Reimbursements for Solicitation Costs 
· If UNCONTESTED ( 
· Directors get reimbursed by the corporation, whether they win/lose for

· [1] Reasonable expenses

· [2] Incurred in good faith 
· If CONTESTED ( 
· Incumbents get reimbursed by the corporation if 
· [1] Contest was about policy (i.e., best way to run company), not purely personal (i.e., don’t like someone)
· [2] Reasonable expenses AND
· [3] Incurred in good faith 

· Insurgents get reimbursed only if

· [1] They win
· [2] Contest was about policy (i.e. best way to run company) and not purely personal

· [3] Reasonable expenses AND
· [4] SHs ratify decision to reimburse (to avoid interested director transaction, since they won) 

· Insurgents pay of out pocket if they lose 
[10] SH RIGHT TO SUBMIT PROPOSALS
1. SH may include a precatory proposal on the corporation’s proxy 

· [1] Doesn’t effectuate change b/c non-binding but sends a clear msg to BoD if gets significant vote 

· [2] A SH proposal to amend the bylaws, if approved would be binding 
· [3] SH proposals are governed by SEC Exchange Act 14a-8

2. SEC Exchange Act 14a-8 – Eligibility to Submit Proposals
· [1] Owns at least $2K or 1% of outstanding voting shares AND 
· [2] Has owned share for at least 1 year, through the date of the meeting 
3. SEC Exchange Act 14a-8 – Procedural Requirements
· [1] Corporation bears the expense of placing proposal on proxy statement 

· [2] SH gets 1 proposal per meeting
· [3] SH/agent must submit at least 120 days before the proxy statement is released
· [4] SH/agent must attend the meeting @ which proposal is to be considered 

· [5] Proposal may not exceed 500 words
· [6] Should be stated in a precatory / non-binding way 

4. SEC Exchange Act 14a-8(i) – Substantive Requirements (may not be any of the following)
· [1] Topic is not proper subject for SH action under state corporate law

· [2] Violation of law
· [3] Violation of proxy rules 

· [4] Personal grievance or special interest 
· [5] Relevance: Not economically or substantially relevant to company’s operations. 

· [1] Doesn’t relate to operation that accounts for @ least 5% of company’s assets/net earnings AND
· [2] Is not otherwise “significantly related” to the company’s business
· Lovenheim: A matter of social and ethical significance that appears on the face of the proposals should be included even if its economic relevance is insignificant 
· [6] Proposal is beyond a company’s power to implement
· [7] Relates to a matter relating to company’s ordinary business operations
· Walmart: May be included even if it relates to ordinary biz operations if it raises significant social policy issues that transcends the nuts and bolts of every day ordinary biz decision-making
· [8] Relates to director elections
· [9] Conflicts w/ company’s own proposal being submitted @ same meeting
· [10] Company has already substantially implemented the proposal

· [11] Substantially duplicates another proposal 

· [12] Resubmissions (substantially similar to proposal submitted w/in last 5 mtgs)

· [13] Relates to specific amounts of cash/stock dividends 

5. Possible BoD Responses
· [1] Include as submitted

· [2] Include w/ opposing statement
· [3] Try to negotiate w/ proponent to dissuade SH from making proposal
· [4] Exclude on procedural / substantive grounds

· 1. Must inform SH of remediable deficiencies and give opportunity to cure

· 2. File “no-action letter” w/SEC providing reasons for exclusion 

· 3. SEC may determine that proposal should be included, excluded or take intermediary position

· 4. SH can remedy defect, appeal to SEC or seek injunction in court

[11] SH RIGHT TO BOOKS & RECORDS (INSPECTION/INFO RIGHTS)
1. Context: 
· Sometimes, insurgents want access to SH list to contact them directly to solicit votes during proxy contest or a SH suspects fraud/wrongdoing w/in the corporation and demands inspection/information. 

· In general, SHs only have the “tools at hand” (records available under inspection rights and any publicly-available information) and not full-blown discovery 
· List of SHs is available, but not effective b/c
· [1] Company is not obligated to provide the SH list until only 10 days before the meeting
· [2] Company sends information to other SHs on behalf of insurgents (they don’t get direct contact)
2. Request of access to “SH List”
· [1] SH has a right to inspect for a “proper purpose” (i.e, reasonably related to person’s interest as SH)

· [2] Burden of proof is on the corporation:

· Corporation must comply, unless it meets its burden of poof prove that SH is requesting for improper person 

3. Request of access to “other corporate records”

· [1] SH has right to inspect for a “proper purpose” 
· [2] Burden of proof is on the SH:

· SH first has to meet its burden of proof by a preponderance of the evidence a requisite proper person for each item he is seeking to compel corporation to give SH access. 

[12] SH RIGHT TO SUE 
4. SHs have a right to both
· [1] Enforce a corporate cause of action by derivative action AND
[2] Enforce their personal claims against the corporation, management or other SHs by direct action. 

5. Direct vs. Derivative Actions

· Direct Action: Cause of action arises out of an injury directly related to the SH (i.e., a breach of duty owed to the SH himself) and suit is brought by the SH in his name

· Derivative Action: A suit in equity against the corporation to force the corporation to sue a third party to address some harm to the corporation. Cause of action arises out of an injury done to the corporation as an entity and a suit is brought on behalf of the corporation. 
Use the Tooley test to determine.
· [1] Look at who suffered the alleged harm

· [2] Look at who would receive the benefit of any recover/other remedy
6. Barriers to Derivative Litigation: The law imposes several screening mechanisms to weed out frivolous claims. 
· [1] Bonding Requirement
· Some states req a derivative claimant with “low stakes” to post a security for the corp’s legal expenses. 

· If the claim is deemed frivolous, the bond is kept by the corporation. 
· [2] Demand Requirement
· Most states require that the SH first approach the BoD and demand the BoD to bring a derivative suit.
· [3] Special Litigation Committees 

· Some corporations appoint unbiased SLCs to evaluate the merits of derivative litigation and make a recommendation as to whether the Board should proceed or move to dismiss. 

7. Demand Requirement

· Few states require “universal demand” ( Requiring demand to be made in all cases, without allowing a demand futility argument. 

· Most states require the SH to 
· [1] Make a demand to the board that the board pursue legal action OR
· [1] (P) SH must retain ownership of shares throughout the litigation 
· [2] The demand must be specific enough to apprise the BoD of the nature of the claim & to evaluate its merits

· [3] When a demand is made, the (P) SH forfeits the right to contest board independence
· [4] Can only argue that demand was wrongfully refused (e.g., gross negligence) to rebut BJR. 

·  [2] Plead that the demand is excused as futile 

· ARONSON TEST: 
Demand is excused as futile if the (P) creates...
· [1] Reasonable doubt that the majority of the directors are disinterested or independent; OR
· [2] Reasonable doubt that the underlying transaction is the product of valid exercise of biz judgment 
· RALES TEST: 
Demand is excused as futile if

· [1] (P) creates a reasonable doubt 
· [2] That as of the time the complaint is filed, 
· [3] The BoD could have properly exercised its independent and disinterested biz judgment in responding to a demand 
· *Applies in cases (1) not involving a biz decision (2) majority of BoD had been replaced since challenged transaction or (3) decision was made by T 

8. Special Litigation Committees 

· The Board can appoint a committee of unbiased members to evaluate whether the litigation is in the best interests of the corporation. Based on the SCL’s recommendation, the board can move to dismiss and the dismissal would be subject to the protection of BJR. 
· (P)-SHs can attack the SCL’s judgment on 2 grounds: (1) independence and (2) adequacy of investigation
· Auerback Test (NY; CA is similar) (Procedural Inquiry)
· The SCL decision is covered by BJR as long as the committee 

· [1] Informed itself AND
· [2] Acted in good faith 

· [3] Burden is on the (P) to show that the SCL members were grossly negligent in informing themselves / did not act in good faith in making the recommendation 

· Zapata 2-Step Test (DE) (Procedural + Substantive Inquiry)

· Step 1: Inquiry into whether SLC decision was made w/ independence, good faith and reasonable investigation
· [1] Burden is on the corporation to prove ^
· [2] “Lacks independence”
· [1] B/c of personal or other relationship, the director are “beholden” to the controlling person 

· [2] In re Oracle: Court may look beyond familial and financial ties. Friendship, collegiality, and mutual associations could potentially bias the SLC member in favor or against the (D) board members 
· Step 2: Inquiry into whether the motion to dismiss should be granted, using court’s own business judgment 

· Consider the merits of the claim, cost, reputation and ethical, commercial, employee/fiscal relations etc. 

9. Attorney’s Fees in Derivative Action


· Two Theories: (P)’s attorneys in derivative actions seek payment of their fees from the corporation in one of two ways:

· [1] Common Fund: Action produced monetary recovery (benefits all SHs so they should all pay a piece of the atty’s fees) 
· [2] Substantial (Common) Benefit: Atty conferred a substantial benefit to the corporation (i.e., got (P) SHs what they wanted)

· Fee Compensation:

· [1] Lodestar: Taking reasonable # of hours, adjusted by the risks

· [2] Contingency: Taking a % of recovery 
10. Court Approval of Settlements

· Court must approve settlements, and will usually approve unless there is something suspect that “raises the brow.” 

· Generally considers a wide range of factors such as (1) max likely recovery (2) complexity and expense of continued litigation (3) probability of success (4) stage of proceedings (5) ability of Ds to pay larger amount (6) adequacy of settlement terms (7) public policy etc. 

[13] SH’s FIDUCIARY DUTIES
1. In general, SHs do not have obligations or duties to each other and are allowed to act selfishly in deciding how they vote.

2. But a controlling SH who exercises great influence over the BoD are sometimes bound by a duty to act fairly. 
3. Controlling SH

· [1] Determination is on a case-by-case basis, looking at whether majority of BoD lack independence from the SH
· [2] 2 ways to become a controlling SH 

· [1] De Jure: SH owns > 50% of voting stock 

· [2] De Facto: SH owns < 50% of voting stock but majority of BoD lacks independence from SH b/c SH has control over the nomination and election of directors from SH ; (P) bears the burden of proving 
4. Corporate Group Context (Parent-Subsidiary Dealings)

· Dominant SH is parent-company owns more than 50% of the subsidiary’s stock.  
· 100% = Wholly-owned

· >50% = Majority-owned
· Dispute Roadmap:
· [1] (P) dominates/controls the corporation 
· [2] (P) receives a benefit to the exclusion and at the expense of minority SHs (i.e., self-dealing)
· [3] Burden is on the (P) to prove “intrinsic fairness” of the transaction 

· “Intrinsic Fairness”: Fairness as to the substance of the transaction (price and terms) 

· [4] If the transaction is NOT a self-dealing, the (D) gets BJR and (P)’s only recourse is to show waste
5. Minority Freeze-Out in Closely-Held Corporations Context 

· Closely-held Corporation: 

· [1] Stock is owned by a small # of SHs
· [2] SHs participate actively and substantially in managing the enterprise; AND
· [3] The company’s stock is not publically traded 

· Characteristics of Closely-Held Corporation:

· [1] Dissenting SHs cannot exit (b/c no readily-avail market to sell) and is vulnerable to board decisions 
· [2] Often make other contractual arrangements to give power/voice to SHs  

· [3] SHs often expect employment through a meaningful mgmt. role 

· [4] SHs often expect financial return on investment 

· [1] Rules vary by state (case-specific and jdx-specific) but most states (including CA) rule that the majority SHs have fiduciary duties to deal fairly and not oppress the minority SHs in a closely-held corporation 
· CA: “Controlling SHs cannot use their control to benefit themselves to the detriment of the minority w/o a compelling bix purpose”
· [2] Wilkes (MA) Improper termination of employment 
· [1] SHs all owe duties to each other (much like in a partnership)
· [2] Balancing Test:

· [1] Controlling SH (D) bears the burden of demonstrating “legitimate biz purpose”

· [2] Burden shifts to minority SH (P) to show alternative course of action that is less harmful to minority’s int
· [3] Court balances the two actions 
· [3] Nixon v. Blackwell (DE) Self-interested dealing (ESOP benefit to employee-SH not to non-employee SH)
· [1] SHs don’t have partnership-type fiduciary duties to each other. Should treat minority fairly, but not equally.  
· [2] “Entire Fairness Test”:
· Controlling SHs bear the burden of showing “entire fairness” of the transaction
· Substantive Fairness: Price and terms as compared to one at arms-length  
· Procedural Fairness: Look at process/procedure of transaction compared to one at arms-length. 
· If minority SHs wanted a right, they should have put it in a contract; court will not look beyond corporate docs to interpret/imply fiduciary duties 
[14] DIRECTOR’S FIDUCIARY DUTIES

1. Duty of Care
· Duty of Care requires directors to use 
· [1] The amount of care and skill 

· [2] That a reasonably prudent person would reasonably be expected to exercise 

· [3] In a like position, under similar circumstances
· *Breach of Duty of Care Claim:

· BJR ( Rebut ( SH Ratification or Entire Fairness 
· [1] BoD’s business decisions get the presumption of BJR

· Presumption that the board’s decision was made on an informed basis, in good faith and on an honest belief that the action was in the best interest of the corporation 
· ** Francis: If NOT a business decision (i.e., nonfeasance) ( NO BJR. 
· (P) bears the burden of showing breach of care (on a “reasonableness” standard), causation and damages. 
· [2] (P)s bear the burden of rebutting BJR by showing

· [1] Fraud/Illegality
· [2] Gross negligence in informing themselves w/ all material reasonably available to it

· [3] Corporate waste (no person of sound biz judgment would enter into such transaction)

· [4] Conflict/Lack of Good Faith 

· At which point the claim would be a breach of DOL claim
· [3] Burden shifts to (D) to show proper SH ratification OR entire fairness 
· [1] SH Ratification: Approval by majority of informed, disinterested SHs 

· [2] Entire Fairness: Substantive and procedural fairness of the transaction 
· [4] Check for exculpation, indemnification, or 141(e) 

· 1. DGCL 102(b)(7): Director exculpation ( claim is dismissed 

· 2. DGCL 141(e): Board is protected for relying in good faith on specific documents/persons 

· 3. Indemnification of reasonable expenses in a derivative suit, if D wins on merits 

· 4. Indemnification of reasonable expenses & amounts paid in damages/settlement of non-corporate claims 

2. Duty of Loyalty

· Duty of Loyalty requires the board of directors to put the corporation’s interests ahead of their own. 
· Duty of loyalty is often implicated when a director is involved in a situation in which there is a conflict of interest (where some aspect of the transaction creates a personal benefit for the director) 

· [1] Usurping Corporate Opportunity
· The corporate opportunity doctrine forbids a director from diverting to himself any business opportunity that belongs to the corporation. 
· Specific Carve-Outs: DGCL allows corporations to carve-out specific categories that will not constitute corporate opportunities in its CoI

· Corporate Opportunity Claim: 

· Is it a corporate opportunity? Look @ DE Court Factors: 

· 1. Is corporation financially able to take the opportunity?

· 2. Is the opportunity in the corporation’s line of business (now or in the future)?
· 3. Does the corporation have an interest/expectancy in the opportunity? 
· Interest: Something corporation already has a right to 

· Expectancy: Something company would’ve gotten in the ordinary course of events 
· 4. Would taking the opportunity result in a director’s conflict of interest b/t himself and the corporation?

· If so ( Director cannot take the opportunity unless

· 1. Director discloses 

· 2. Corporation properly rejects the opportunity; AND 

· 3. Corporation permits him to take it 

· [2] Interested Director Transactions
· A director MAY enter into interested transaction if it is properly cleansed or can show entire fairness
· [1] DGCL 144(a)(1) – Approval by Directors
· 1. Full disclosure of all material facts relating to the transaction + director’s conflict 
· 2. Approval by MAJORITY OF DISINTERESTED DIRECTORS

· 3. Directors get presumption of BJR, only recourse is to rebut by showing waste

· [2] DGCL 144(a)(2) – Approval by SHs
· 1. Full disclosure of all material facts relating to the transaction + director’s conflict
· 2. Approval, in good faith, by MAJORITY VOTE OF DISINTERESTED SHs

· 3. Directors get presumption of BJR, only recourse is to rebut by showing waste 

· [3] DGCL 144(a)(3) – Entire Fairness

· 1. Even if no disclosure and/or approval, OK is director meets his burden of showing “entire fairness”

· 2. Reviewed w/ vigorous scrutiny and any indication of unfairness/undue advantage ( liability 

· [3] Good Faith / Caremark
· According to the Disney case, directors breach their duty of “good faith” and thereby their duty of loyalty to the corporation in 2 ways:
· [1] Conduct motivated by subjective bad faith (actual intent to do harm); OR
· e.g., Intentionally acting w/ purpose other than acting in best int. of corporation

· e.g., Intentionally violating the law 

· [2] Intentional dereliction of a duty, conscious disregard of one’s responsibilities 

· e.g., Intentionally failing to act in the face of a known duty to act (conscious disregard)
· Caremark Claim (Director Oversight Liability) 

· A director is liable for breaching the duty of good faith if:

· [1a] The director utterly failed to implement any reporting/info system or control; OR

· [1b] The directors, having implemented a reporting/info system consciously failed to monitor or oversee its operations, disabling themselves from being informed of risks/problems requiring their attention; AND
· [2] They knew that they were not discharging their fiduciary obligations
3. Director Exculpation

· DGCL 102(b)(7) – Director Exculpation 
If CoI so provides, director is exculpated from personal liability for MONETARY DAMAGES for breach of fiduciary duty, EXCEPT:
· 1. Duty of loyalty

· 2. Acts not in good faith

· 3. Involving intentional misconduct, OR
· 4. Transaction in which the director derived an improper personal benefit (e.g., insider trading)
4. D&O Indemnification

· If a director is indemnified, they get reimbursed for their expenses in connection with a litigation 

· Intentional crimes / deliberate fraud typically do not get insured or indemnified. 

· [1] Mandatory Indemnification

· If a director is “SUCCESSFUL ON THE MERITS” ( Mandatory Indemnification

· “Successful on merits”: Victory (winning @ trial) or dismissal w/o paying damages 
· Mandatory = Must reimburse for expenses, including atty’s fees, actually and reasonably incurred 

· [2] Permissive Indemnification
· [1] DGCL 145(a) – Permissive Indemnification of Direct Claims
· [1] Directors, officers, employee, agent
· [2] So long as person acted in good faith + reasonably believes to be not opposed to company’s interests 
· [3] Covers expenses, including atty’s fees, judgments, fines, settlements
· [2] DGCL 145(b) – Permissive Indemnification of Derivative Claims 

· [1] Directors, officers, employee, agent

· [2] So long as person acted in good faith + reasonably believes to be not opposed to company’s interests 
· [3] Of just attorney’s fees reasonably incurred
· [4] Must also get court approval
· [3] Permissive Indemnification can be made 

· 1. Approval by majority of disinterested directors

· 2. Approval from independent / special legal counsel

· 3. Approval from majority SHs 

· 4. Court approval 
· Other rules on indemnification:

· [1] OK to advance expenses (incl. attorney’s fees) w/ promise of repayment if found to be liable 

· [2] OK to indemnify other actions through bylaws, contract, or SH vote beyond what’s covered under statute 

· [3] OK to buy insurance w/ coverage broader than permissive indemnification
5. D&O Insurance

· Different Sides of Coverage:
· A ( Pays D&O directly for loss when corporate indemnification = unavail

· B ( Reimburses corporation for money spent to indemnify D&O

· C ( Corporate coverage for securities claims
[15] OFFICER’S FIDUCIARY DUTIES
1. Same as directors, but different standard might apply:

· CA: Officers don't get BJR; judged on a “reasonableness” standard 

· DE: Unclear, but officers don’t get 102(b)(7) or 141(e)
[16] CORPORATE SOCIAL RESPONSIBILITY / CHARITABLE GIVING / POLITICAL ACTIVITY
1. Social Responsibility:
·  [1] Shareholder Primacy Theory 

· Corporate Purpose = To maximize SH wealth. Social responsibility is for the individual and the government, not the corporation.
· DE Law: BoD should make decisions to maximize the long-term value of the corporation for the benefit of the SHs  

· Dodge v. Ford: A business decision that primarily benefits others and merely and incidentally benefits the SHs is  a breach of good faith. Problem was that Ford’s decision to cut distribution of dividends was primarily for humanitarian reasons, although it was a good business choice as well. 
· [2] Stakeholder Theory 

· Corporate Purpose = To maximize firm value, which includes values of all corporate constituencies (community, creditors, employees). 

· General Rule: Corporation should focus on the corporation’s long-term interests and consider the interests of non-SH constituents and other issues of ethics and sustainability when making business decisions. 
2. Corporate Charitable Giving
· DE: OK to make charitable donations (silent as to corporate benefit) 
· Theodora: If the decision to make donation is “reasonable” ( gets BJR presumption.
· CA: OK to make donations, regardless of specific corporate benefit 
3. Corporate Political Activity 

· RULE: OK to make independent political expenditures (not coordinated directly w/ candidates) 
· Decision to make independent political expenditures gets BJR ( P bears the burden of rebutting 
[17] MERGERS & ACQUISITIONS

1. SH Approval of M&As

· SH approval may/may not be required, depends on how the M&A is structured

· Typically, when there is a fundamental change (i.e., sale of company, sale of >75% of assets), you have to follow some type of procedure:

· 1. Board adopts actions

· 2. Written notice goes to SH

· 3. SH needs to approve

· 4. Some type of change to articles of incorporation or bylaws

· 5. Change gets filed 

2. Dissenting SH Appraisal Rights 
· When there’s an M&A deal requiring a SH vote, dissenting SHs (who opposed the deal) have an “Appraisal Right”

· Dissent before the vote is taken

· Demand fair value of shares

· If SH doesn’t think it’s a fair value, they can sue 

[18] SECURITIES FRAUD 

1. Securities Exchange Act Rule 10b-5 – Securities Fraud 
· Rule makes it unlawful for 

· [1] Anyone
· [2] To employ fraud, make material misrepresentation / omission
· [3] In connection w/ a SALE or PURCHASE of ANY security
· Any security = doesn’t matter if public or close 

· [4] By means of INTERSTATE commerce (w/in state) or a national securities exchange 

· e.g., phone or by mail 

· Note that intrastate phone calls = treated as interstate commerce 

· Face-to-face transactions would not fall under this rule 

2. Who can bring this action:

· Anyone.

· DOJ (criminal liability if willful violation)

· SEC (civil or refer to DOJ if criminal) or

· Private parties (P’s lawyers) – SCOTUS ruled that private parties have an implied right of action 
3. Requirements:
· [1] Jurisdiction: Interstate commerce or national securities exchange 
· [2] Venue: Federal district court, except in class actions that allege breach of fiduciary duty under state corporate law 

· [3] Standing: Buyers + sellers 
· [4] Nexus: “In connection with” securities transaction (i.e., “touch and concern”)
· [5] Elements 

· 1. Materially false or misleading statement

· “Material”: If there is a substantial likelihood that a reasonable person would consider fact important in making a decision to buy or sell
· Probability/Magnitude Test: (Probability of event occurring) x (by the magnitude of the event)
· No duty of continuous disclosure
· Silence is not misleading, absent duty to disclose 
· “No Comment” statement is not misleading
· Duty to disclose arises 

· 1. When (D) has a relationship of trust & confidence w/ (P)

· 2. When company trades in its own securities

· 3. To correct public information that is now false 

· 2. With an intent to deceive (Scienter)

· Requisite state of mind = intent to deceive, manipulate or defraud 
· To survive a motion to dismiss, the P must plead particular facts, giving rise to a strong inference that the (D) acted with the requisite state of mind
· Court will accept all factual allegations as true, and consider the complaint in its entirety 

· Will also take into account plausible opposing inferences 

· Find a strong inference of scienter if it’s “more likely than not” that the (D) acted w/ scienter 

· 3. Upon which the plaintiff reasonably relied

· If reliance on an “omission” ( reliance is presumed if the undisclosed facts = material 
· “Fraud on the Market Theory”: Rebuttable presumption of reliance available to a (P) who traded on public company’s stock on an efficient market (theory= investor relied on the integrity of public trading market price when making an investment decision, and need not have actually seen/relied on the actual misrepresentation) 
· The (D) can rebut by showing 
· 1. That the correct information was already available (and also factored into the stock price)
· 2. That the (P) would still have traded regardless of the statement, OR
· 3. The stock was not trading on an efficient market (stmt did not get factored into the stock price) 
· 4. Causing loss to the P

· 1. Transaction Causation: But-for the fraud, the (P) would not have traded
· If reliance is shown, this is met
· 2. Loss Causation: Fraud caused (P)’s loss
· Must show a change in stock price when misrepresentation was made, then opposite change after corrective disclosures were made.

· If (P) cannot show change, or sold change before corrective disclosure, (P) may not have a claim
· 5. Harm

· Recession: Face-to-face transactions w/ identifiable parties

· Disgorgement: Get (D)’s profits back

· Out-Of-Pocket Damages: Difference b/t price and what the true price should’ve been @ the time of sale/purchase (PSLRA caps damages at diff b/c transacted price and average of daily prices w/in 90 days)
 [19] INSIDER TRADING

1. Liability for:
· 1. Insiders: Directors, officers and agent of company
· 2. Constructive Insiders: e.g., lawyers, accountants, bankers, consultants 
· [1] Someone who obtains material, non-public information (MNPI)

· [2] Corporation expects that person will keep information confidential 
· [3] The relationship at least implies such a duty of confidentiality
2. [1] Classical Insider Trading
· When insider/constructive insider trades on his company’s own stock on MNPI w/o disclosure

· Elements

· [1] Person owes a fiduciary duty to the corporation (is an insider/constructive insider)
· Is in a position of “trust and confidence” w/ the corporation and thereby has a duty to disclose  

· [2] Is in possession of MNPI
· [3] Trades on the basis of MNPI   
3. [2] Tipper/Tippee Liability 

· When an insider/constructive insider discloses MNPI for personal benefit

· Tipper Liability:

· [1] Tipper owes a duty of “trust and confidence” to the corporation

· [2] Disclosed MNPI in breach of that duty by receiving an improper personal benefit 

· Personal benefit = Quid-pro-quo, pecuniary gain, reputational gain (that will translate to future earnings), gift (if to someone meaningfully close to tipper)
· Tippee Liability:

· [1] Tipper was in breach of fiduciary duty 

· [2] Tippee knew or had reason to know that there has been a breach 
· [3] Traded / caused others to trade on the MNPI

· Chain of Sub-tippees ( Tippee inherits tipper’s duty and same analysis repeats. 

4. [3] Misappropriation Theory
· When person misappropriates MNPI in breach of a duty of trust and confidence owed to the source of the information

· Elements: 

· [1] Person misappropriates MNPI for securities trading purposes

· [2] Breaches a duty owed to the source of the information
· Source expected the (D) to keep the information confidential 

· Rule 10b5-2 – Non-exclusive list of people who have duty of “trust and confidence” 

1. Person agrees to maintain information in confidence 

2. Parties have a history/pattern/practice of sharing confidences (reasonable expectation of confidentiality) 

3. Info obtained from spouse, parent, child or sibling, unless history/pattern indicates no expectation of confidentiality. 

5. Regulation FD

· Restricts selective disclosure of MNPI by someone acting on behalf of public corporation
· i.e., If company discloses MNPI to professional market analysts, must also disclose info to public to widely disseminate news 

6. Rule 14e-3 – Insider Trading During Tender Offer

· Tender Offer: Offer to buy some/all of SH’s shared in a company, w/in certain time for a certain price (usu. to win control the company) – done at a significant premium at market price ( valuable MNPI

· 14e-3(a): Once substantial steps toward a tender offer have been made no one, except the bidder, who possess MNPI about the offer, can trade target securities on the basis of that MNPI. 
· 14e-3(d): Also prohibits anyone connected to the tender offer from tipping MNPI about it

· *Not premised on a breach of a fiduciary duty
7. Rule 10b5-1 Plan

· Written plan for trading securities that is designed to be in accordance w/ Rule 10b5-1(c).

· Used as an affirmative defense to Rule 10b-5 claims for someone 
· [1] Who traded on the basis of MNPI
· [2] But was executing a pre-planned transaction pursuant to a Rule 10b5-1 Plan

· [3] That was established in good faith, before person was aware of MNPI
· Still subject to Rule 16(b) – short swing trading 
[20] SHORT-SWING TRADING

· Short swing profits / Exchange Act Section 16:

· *Section 16 applies only to public corporations 

· 1. Companies w/ shares traded on a national exchange 

· 2. Companies that are forced to go public under 12(g) 

· Companies w/ $10million in assets and ore than 2,000 SHs 

· 3. Registered under the 1934 Act 

· Applies only to equity securities

· Stocks, convertible debt, options to buy/sell 

· SEC Act 16(a) – Reporting obligations

· 3 types of people:

· Someone who holds more than 10% of any class of stock

· Director

· Officer

· Have to file w/ the SEC commission a statement disclosing their trades w/in a certain period of time following a transaction 


· “I sold/bought stocks in my company” 

· *SOX accelerated  the deadlines for reporting insider transactions 

· SEC Act 16(b) – Bright-line short-swing trading rule (over-and-under inclusive for insider trading) 

· “Any profit realized by someone [1] who holds more than 10% of any class of stock, [2] director or [2] officer from any purchase and sale, or any sale and purchase of any equity security of such issuer w/in any period of less than 6 months ... shall inure to and be recoverable by the issuer. 

· i.e., Any profit realized by 10% or more SH, director or officer w/in 6 months of buying/selling public company’s stock has to pay it back to the company 

· SEC Act 16(b) Rule Highlights 

· Rule is strict liability. 

· Requires disgorgement to public corporation of profits made 

· W/in a 6-month period

· By certain insiders and beneficial owners 

· Therefore, intent is irrelevant 

· Applies only to officers, directors or SHs w/ more than 10% of stock

· Officer: SEC definition includes prez, CFO, chief accounting officers, VPs of principal business units and any person with significant “policymaking function” 

· Beneficial owner: 10% of any class of any equity of security 

· Stock classes are considered separately

· If have 2 diff. classes of stock, Class A and B. If SH holds more than 10% of Class A stock

· Deputization: 

· If Corp X authorizes one of its employees to serve on the board of Corporation Y, and Corporation X profits on Y stock w/in a 6 month period, Corp X may be liable under section 16(b).

· Imputed liability  


· Matching Rules (Made sale price and purchase price to maximize profits) 

· Directors and officers 

· You cannot match a transaction made prior to appointment to one made after appointment

· Law assumes that before they’re holding the office, they don’t have access to insider information.

· *Any trades they made before appointment to office are not subject to this rule. 

· You can match transactions that occur after he/she ceases to be an officer/director with those made while still in office 

· For a period of time after they leave, they might still have that information. 

· *Can match transactions AFTER he leaving office, as long as they’re w/in the 6 months period 

· Beneficial owner:

· 16(b) liability only if she owned more than 10% both at the time of the purchase AND of the sale (i.e., Beneficial owner at both purchase AND sale)

· Approaching the 16(b) issue

· Is the company public?

· Is the defendant a director, officer or beneficial owner of the company?

· D&O: 

· Match if transactions while in position

· Match transactions that occur after leaving position, so long as w/in 6 month period 

· Beneficial Owner:

· If she owned more than 10% both at the time they entered into the transaction and after the sale 

· Can you match any purchase and sale w/in a 6 month period that yield profits? 

· Buy low and sell high

· Sell high and buy low 

· “Matchable”: Situation in which you have a D O or Beneficial Owner 

· w/in 6 months 

· Bought low and sold high / sold high and bought low 

[21] LLC

1. An LLC is a different type of business entity that is distinct from a corporation or a partnership.
2. It is generally governed by an “operating agreement,” except as expressly limited by statute. The LLC statutes vary by state but many states have adopted the RULLCA model rules. 

3. In General:

· [1] The LLC can have pass-through taxation (tax benefits)

· [2] The LLC has limited liability (although courts allow veil piercing)

· [3] The LLC is either member-managed (default) or manager-managed. 

· In a member-managed LLC, all members owe a fiduciary duty to each other. 

· In a manager-managed LLC, only the managers owe fiduciary duties to the members.

· [4] Voting Mechanisms (In general)

· 1 vote per member 

· Requires majority vote for acts w/in ordinary business decisions

· Requires unanimous vote for significant matters 

· [5] No minimum capital contribution (no capital contribution required)

· [6] No default provision for the sharing of profits/losses 

· Default in DE is in proportion to the member’s ownership of the company

· [7] Membership interests (right to distribution/losses) are transferable but not management rights (like a partnership)
· [8] No inherent right to receive distribution but if decided, usually received in proportion to ownership or equally

· [9] Dissociation/Dissolution (similar to a partnership)

· 1. Unilateral withdrawal of a member does not lead to automatic dissolution

· 2. No statutory right to a buyout 

· 3. Provides specific ways a member can dissociate or be expelled 

4. In CA: 

· [1] Must file a “statement of information” and have an operating agreement
· [2] In order for it to be a manager-managed LLC, must so provide in both the CoI AND the operating agmt

· [3] Licensed professionals cannot form an LLC 

5. In DE: 

· Specific Events that cause dissociation:

· 1. At any time, as specified in the operating agreement

· 2. By a then-current 2/3 vote of the members

· 3. *Members cannot resign/withdraw until the LLC is dissolved and wound up (Locked in)
[22] BENEFIT CORPORATIONS

Benefit Corporations:

A benefit corporation must: 

(1) Have a corporate purpose that involves creating or pursuing a general public benefit;

(2) Produce, file with the state, and make publicly available annual benefit report that describes how it pursued the general public benefit and the success of that pursuit; and

(3) Have a benefit director, independent of the corporation, who prepares an opinion to be included in annual benefit report about whether the corporation acted in accordance with its pubic benefit purpose and if not how it failed to comply. 

B Lab:

Certifies a qualifying corporation as a “Certified B Corporation”––meaning it has met B Lab’s standards as a socially responsible corporation (this is a private standard).
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