BA OUTLINE SHORT

· AGENCY 

· DEFINTION/FORMATION: 
· Manifestation of assent by P to A’s acting on his behalf and subject to his control and A consents to doing so. 
· No physical control required 
· No intent required
· No consideration required 
1. Objective inquiry into the specific facts and circumstances 
· EX: GORDON v. DOTY 
· CONTRACT LIABILITY
· Binding P 
· Actual Express Authority (Binds P to the K) 
1. Express manifestation by P and a reasonable belief of authority by A 
· A must understand that P said A can act and outsiders should be able to understand this too 
· Look at A’s reasonable belief based on P’s express manifestations 
· Actual Implied Authority (Binds P to the K) 
1. Looks at A’s reasonable belief based on P’s manifestations and includes acts necessary/incidental to accomplish P’s objectives as A reasonably understands them 
· EX: MILL CHURCH v. HOGAN 
· Apparent Authority (Binds P to the K) 
1. Looks at T’s reasonable beiefs traceable to P’s manifestations 
2. Did P act in a way where a reasonable person would believe A has authority to act? (customs etc) 
· EX: 307 v APEX
· Undisclosed Principal (Binds P to the K) 
1. A has Actual authority: A acts with actual authority and makes K on behalf of undisclosed P. BOTH P AND A BOUND. 
2. A has no Actual authority: If T detrimentally relies on P and P has notice and does not notify T that A has no actual authority to bind P in K then P is bound 
· P cannot narrow A’s authority to less than what T would think A has under same circumstances if P was disclosed 
· EX: WATTEAU v. FENWICK 
· Unidentified P (Binds P to the K) 
1.  A makes K on behalf of unidentified P, both A and P are bound 
· Ratification (Binds P to the K) 
1. Affirmance of a prior act done by another whereby the act is given effect as if done by an A with actual authority 
2. Can be done by:
· Manifesting assent that the act shall affect the persons legal relations 
· Conduct justifying a reasonable assumption that the person so assents 
3. At time of ratification, P must have all material facts and T must not have withdrawn from transaction 
4. P must have intent to ratify 
5. Ratification is not effective if there has been a material change in circumstances which would make it inequitable to bind T unless T chooses to be bound 
6. No partial ratification 
· EX: BOTTICELLO v. STEFANOVICZ 
· Estoppel: way to protect innocent T from a loss 
1. Purported agent had no actual/apparent authority but the court will hold the D liable as a P due to some fault. Thus the D is estopped from raising a lack of authority defense 
2. A person is liable to a T who was justifiably induced to detrimentally rely on an actor if 
· Alleged P intentionally/carelessly caused such a belief or 
· Alleged P was on notice and did take reasonable steps to notify T of the facts 
· EX: HODDESON v. KOOS BROS. 
· Binding A 
· If disclosed agency relationship and A is acting within its scope then A IS NOT BOUND TO THE K UNLESS A INTENDS/AGREES TO BE BOUND 
· Undisclosed P: if A makes a K with T on behalf of an undisclosed P then both A and P are bound 
· Unidentified P: if A makes a K with T on behalf of unidentified P then A is party to the K unless T and A agree otherwise 
1. EX: ATLANTIC SALMON V CURRAN 
· A acts outside of scope of agency and P does not ratify: A implicitly warrants that he has authority and is liable to T for breach of implied warranty
1. A can also be liable for fraud if acts so far outside of scope 
· TORT LIABLITY 
· A’s Liability 
· A is liable for all torts A commits even if acting with actual, implied, or apparent authority or within scope of employment 
· P’s Liability 
· Direct 
1. A acts with actual authority to commit tort or P ratifies A’s conduct 
2. P is negligent in selecting, supervising, or otherwise controlling A 
3. P delegates a duty to use care to an A who fails to perform 
· Vicarious 
1. P is liable if A is an employee acting within the scope of employment (does not matter if the work is gratuitous)   
· Who is an employee vs an independent contractor?
· Look at the extent of control master can exercise over the details of the work 
· Is the employer engaged in a distinct occupation or business?
· Look at the kind of occupation and whether the work is usually done in that locality under P’s direction or by a specialist without P’s supervision 
· Skill required in that particular occupation 
· Who supplies the instrumentalities, tools, and place of work for A 
· Length of time A is employed 
· Method of payment—hourly or by job 
· Is the work part of P’s regular business
· Is P in the business 
· Do they think they are creating an employment relationship 
· EX: HUMBLE OIL: authority over day to day operations= employee 
· EX: HOOVER V SUN OIL: working on behalf of another independently with no control exerted by other party over day to day operations= not employee 
· What is within the scope of employment?
· When employee performs work assigned by employer or engaging in course of conduct subject to employers control 
· Not within scope of employment when occurs within independent course of conduct not intended by employee to serve any purpose of employer
· General nature of or incidental to task employee was employed to do? 
· Was it removed from the authorized time and space of employment?
· Was it motivated at least in part to serve P?
· EX: IRA S. BUSHEY & SONS V US: if the employee’s acts were foreseeable as part of operation of employers business, the employer cant disclaim responsibility even if the act was not done in service to the employer 
· EX: MANNIGN V GRIMSLEY: if the employee’s tortious conduct was in response to T’s conduct that interfered with the employees ability to successfully do his job then the employer is liable for that tortious conduct 
2. NOT AN EMPLOYEE BUT still agent type of relationship 
· P is NOT LIBALE UNLESS:
· P retains aspect of work in which tort occurs
· P hired incompetent independent contractor 
· P contracted inherently dangerous activity 
· P delegated non-delegable duty 
3. NON-EMPLOYEE AND NON-AGENT 
· P IS NOT LIABLE IN AGENCY LAW 
4. A acts with apparent authority in dealing with T on or purportedly on P’s behalf 
· P LIABLE FOR A’S TORTS 
· FIDUCIARY DUTIES 	
· Fiduciary relationship is where you have an agent that stands in a special relationship or trust, confidence, etc. with another 
· A’s Duties to P 
· Duty of loyalty: to act loyally for the P’s benefit in all maters connected with the agency relationship 
· Duty to not acquire material benefit from T through A’s position 
· Duty not to deal with P as or on behalf of adverse party 
· Duty to refrain from competing with P 
· Duty to act in accordance of any K with P 
· Duty of care, competence, and diligence
· Duty of good conduct
· Duty to provide information to P 
· Duty of confidentiality 
· Duty not to use P’s property for A’s own purposes 
· P’s Consent: conduct by A that would normally constitute a breach of duty to P will not be considered a breach if P consents provided that A acts in good faith and discloses all material information to P when obtaining consent 
· EX: READING V REGEM: When A uses his position for personal profit without P’s consent, A is in breach of fiduciary duty to P and P is entitled to proceeds of unauthorized undertaking 
· EX: GENERAL AUTO V SINGER: If A competes with P’s business, A has breached his duty to P and is liable for profits made in the competitive enterprise 
· P’s obligations to A:
· Duty to indemnify A for any terms of K between them, when A makes a payment within the scope of the actual authority, r that’s beneficial to P (unless A is acting officiously), or when A suffers a loss that should been borne by P 
· Duty to act fairly and in good faith with A 
· TERMINATION OF AGENCY RELATIONSHIP 
· Terminating Actual Authority 
· Agreement of parties: K between A and P specifies when the relationship will end or upon the happening of a specified event 
· By lapse of time: at end of specified time or if none within a reasonable time period  
· Any time by either party with notice (considered at will relationship at common law) 
1. Exception: when power given as security: grant of authority from P to A in exchange for some consideration or in order to protect a debt or some other duty of A or T 
· Change of circumstances that should cause A to realize that P would want to terminate authority 
· Fulfillment of the purpose of the agency relationship 
· Operation of law: e.g. death, dissolution, loss of capacity by P or A 
· Terminating Apparent Authority 
· Terminating actual authority does not terminate apparent authority 
· Apparent authority is terminated when it is no longer reasonable for T to believe that A continues to act with actual authority 







· PARTNERSHIPS 

· An association of two or more people to carry on as co-owners of a business for profit 
· Partnership agreement governs the relations among the partners and between the partners and the partnership 
· A partnership is at will or term 
· At will: parties have not agreed to be partners for a definite term, no definite end to the partnership and they have unrestrictive right to withdraw 
· Term: agreement explicit or implicit for a particulate terms or understating 
· Explicit: agree to x term 
· Implicit: courts imply 
· Formation:
· Association of two of more people to carry on as co-owners of a business for profit forms a partnership whether they intend to form one or not 
· How to determine if a partnership is formed:
· Joint tenancy, etc. does not by itself establish a partnership 
· Sharing of gross returns does not by itself establish partnership 
· A person who gets a share of profits of a business is presumed a partner unless he profits are received in payment 
1. Of debt 
2. Services as IC or wages as employee 
3. Or rent 
4. Of annuity or other retirement benefit to beneficiary, representative, or designee or a dead or retired partner 
5. Of interest or other charge in loan 
6. For sale of business’ good will or other property 
· EX: FENWICK V. UNEMPLOYEMENT CORP: court looks at factors to determine if a partnership exists: 
· Intention of parties and language  
· Sharing of profits and losses 
· Control of management and ownership of property 
· Conduct to third parities 
· Rights of parties upon termination of partnership 
· EX: MARTIN V. PEYTON: In order for a creditor to be a partner in a firm, the creditor must be closely enough associated with the firm so as to make it a co-owner carrying on the business for profit 
· Partnership by estoppel: a way that third parties can home a non-partner liable as though they were a partner. The third party must show: 
· The person sought to be charged as a partner made a representation by words or conduct purporting to be a partner or consented to being represented by another as a partner 
· The T relied on this representation in entering into a transaction with the actual or purported partnership ( a change of position with consequential injury in reliance on a representation )
· Cant unilaterally jack someone into a partnership 
· Distinction between public and private holding out 
· EX: YOUNG V. JONES: must show that T relied on the representation (words or conduct) in entering into a transaction 
· Rights of Partnership in Management and Liability 
· Each partner has the same equal rights in management and conduct 
· The default rule is one partner, one vote 
· Differences arising in the partnership can be resolved by a majority 
· Each partner is an agent of the partnership for its purpose of business( actual and apparent authority) 
· A partner’s act outside or amendment to the partnership agreement can be undertaken with consent by all 
· A partner’s act for carrying on business binds the partnership unless the partner had no business and the third party knew that the partner lacked authority 
· Partners have general managerial authority both and actual and apparent authority in the ordinary course of business in the absence of an agreement otherwise 
· Without agreement otherwise, any limit on actual authority must be decided by a majority 
· Partnership can centrally file with the secretary of state a statement of partnership authority that states limited authority, but third parties are not deemed to subjectively know about this limit unless it is a real estate issue 
· EX: NATIONAL BISCUIT V STROUD: Each partner has an equal right in management and conduct of the partnership. Differences can be resolved by a majority vote. In the case of two partners there can be no majority and neither partner can prevent the other from binding the partnership in the ordinary course of business 
· EX: SUMMERS V DOOLEY: when there are two partners, one partner cannot unilaterally bind the partnership by incurring expenses over the objection of the other partner 
· In a deadlock case, the partner proposing the change looses 
· A partnership is liable for loss or injury caused by a tort of a partner in the ordinary course of business or with authority of the partnership 
· Each partner  is liable jointly and severely  after being admitted into the partnership unless otherwise provided 
· Partners are liable only for their share, and should they pay more they can indemnify the others to recover 
· Creditors must go after the partnership before coming after individual partners 
· Financial interests in partnerships 
· Partnership account
· Each partner has an account that is a running balance reflecting:
1. Contributions( money and property value) 
2. Share of profits 
3. Any distributions 
4. Share of losses 
· Capital contributions 
· Default rule: initial capital contributions are not required 
· Some or all partners can contribute only services 
1. A service partnership or a K-and-L partnership is one where one partner gives all the capital and one partner provides all the services 
· By default each partner is credited with the amount equal to the money and value on any other property contributed 
· Profits and loses 
· Unless otherwise agreed and in a limited exception when winding up, a partner is entitled to compensation for services 
· By default, profits and loses are shared equally (majority rule) 
· KOVACIK V. REED: (minority rule) a service only partner will not share in amount of losses because he already took a loss in the labor contributed. Monetary losses are apportioned equally between partners who make capital contributions 
· Settlement of accounts and contributions in winding up 
· UPA: proceeds are distributed in dissolution in the following order
1. Outside creditor obligations
2. Partner creditor obligations 
3. Partner capital obligations
4. Profit distributions 
· RUPA: proceeds distributed:
1. Partnership must discharge debts of all creditors both outside and partner 
2. Any surplus is divided among partners in accordance with right to distributions ( no distinction between capital contributions and profits 
· Partnership Property 
· All partnership property is property of the partnership not the partner
· Property purchased with the partnership funds is presumed to be the partnerships 
· Partnership property also includes property:
· Acquired in the name of the partnership 
· Acquired by one or more partners with a document transferring title that indicates the partner was acting in his capacity as a partner 
· A partner is not a co-owner of partnership property and has no interest in partnership property that can be transferred(voluntarily or not) 
· The only transferrable interest of a partner in the partnership is the partner’s share of profits and loss and the partner’s right to receive distributions. This interest is personal property 
· Transfer of a partner’s transferable interest is permissible, does not by itself wind up or dissolve partnership, and does not entitle the transferee to participate in management of the business, require access to the business o to inspect the books and records. But in dissolution the transferee can get the net amount otherwise distributable to the transferor, and to receive distributions he transferor would be entitled to, and to seek judicial determination that it is equitable to wind up the business. Also in a dissolution, the transferee can get an account of all transactions 
· The partners transferable interest is subject to a charging order 
· EX: PUTNAM V. SHOOAF: A partner’s interest in partnership property is that of a co-tenant. The only possessory right interest a partner has is his share of the value or deficit of the partnership. 
· Fiduciary Duties in Partnerships
·  Duty of Loyalty, Care, Good Faith, and Information Disclosure 
· Duty of Loyalty 
1. A partner’s duty of loyalty is limited to 
· Account to the partnership and hold as trustee for it any property, profit, or benefit derived from a use by the partner of partnership property including the appropriation of a partnership opportunity 
·  refrain from dealing with the partnership as or on behalf of a party having an adverse interest and 
· Refrain from competing with the partnership in the conduct of the partnership’s business before the dissolution of the partnership 
· Duty of care 
1. Refraining from engaging in grossly negligent or reckless conduct, intentional misconduct, or a knowing violation of the law 
· Duty of good faith 
1. To act in good faith and with fair dealing 
· Information disclosure 
1. Each partner and the partnership shall furnish to a partner:
· Without demand any information concerning the partnership’s business and affairs reasonably required for the partner to properly exercise his rights and duties under the partnership agreement 
· With demand any other information concerning the partnership business and affairs unless the demand is unreasonable or improper under the circumstances 
· A partner does not violate duties just because the partners conduct furthers his own interest 
· A partner may loan money and transact business with the partnership and his rights and obligations would be that of a creditor etc. 
· This applies to people winding up the partnership as the personal or legal representative of the last surviving partner as if they were the partner 
· RUPA 103: NONWAIVABLE PROVISIONS IN THE PARTNERSHIP ACT:
1. unreasonably restrict the right of access to books and records 
2. eliminate the duty of loyalty but 
· can identify categories not violating duty of loyalty 
· with agreement can authorize or ratify with full disclosure of material facts what would violate the duty of loyalty 
3. unreasonably reduce the duty of care
4. eliminate the duty of good faith and fair dealing 
· but can give standards as to the measure if not unreasonable 
· EX: MEINHARD V. SALMON: co-adventures, like partners have a fiduciary duty to each other including sharing in any benefits that result from the parties’ joint venture. As sharers in a joint venture, co-adventures owe each other a high level of fiduciary duty. If an opportunity arises as a result of a co-adventure’s status, he has a duty to tell the other co-adventurer about it or he prevents the co-adventurer from enjoying an opportunity that came from the joint venture. The opportunity belongs to the joint venture. 
· EX: MEEHAN V. SHAUGHNESSY: a partner has a fiduciary duty to produce on demand of another partner true and accurate information of any and all things affecting the partnership. Partners can’t use their statues as partner to purely benefit themselves especially if their actions harm other partners 
· Partnership Dissociation and dissolution 
· Disassociation: a change in relations of the partners caused by a partner ceasing to be associated in carrying on the business 
· Does not necessarily cause dissolution and winding up of partnership business 
· Disassociation occurs when a RUPA 601 event occurs 
· RUPA 601: a partner is disassociated if: 
1. He gives express will to withdraw from the partnership now or at a later date 
2. An event agreed to in partnership agreement occurs as causing the partner’s disassociation 
3. A partner is expelled pursuant to partnership agreement 
4. Partner expelled by unanimous vote of other partners 
5. An application by partnership or other partner to expel by judicial determination 
6. Partners bankruptcy, etc. 
7. Individual partner’s death, incapacitation, etc. 
8. Partner that is trust distributes entire transferable interest, etc. 
9. Partner that is estate distributes entire transferable interest etc. 
10. Termination of entity partner like LLC 
· Wrongful disassociation 
1. A partner will be deemed to have wrongly disassociated if 
· Disassociation is in breach of the express term of a partnership agreement or 
· The partnership is for a definite term and the partner withdraws, is expelled, or goes bankrupt before the end of the terms or completion of the undertaking (with a limited exception) 
2. A partner who wrongly disassociates is liable to the partnership for any damages caused by disassociation or dissolution 
· Effect of disassociation (RUPA 603) 
1. If the event is listed under RUPA 801 then there is a dissolution and winding up of the business 
2. If the event is not listed under RUPA 801 then there is a buyout per 701 where there is a purchase of the disassociated partners interest, the partnership continues, and the disassociated partner gets the buyout price(default rule and can be changed by agreement). If the dissociation was wrongful then damages are taken out from the buyout price 
· Consequences of disassociation 
1. Rights of management creases, duties of care and loyalty are generally also terminated (except for matters arising before the disassociation) 
2. There is a purchase of the disassociated partner’s interest (deferred payment if wrongful disassociation) 
3. Indemnification of a disassociated partner 
4. Disassociated partner can still bind the partnership for up to two years with apparent authority 
5. Dissociated partners liability to other parties (not discharged for events occurring before dissociation) 
· Dissolution 
· Happens when a RUPA 801 event occurs 
· RUPA 801: A partnership is dissolved and business must be wound up if:
1. At will partnership with notice from partner (other than 601(2) –(10)) of express will to withdraw now or later 
2. At term partnership if:
· Express will of all partners to wind up 
· Expiration of term 
· Within 90 days of dissociation by death or 601(6)-(10) or wrongful disassociation, a majority of the remaining partners give express will to wind up 
3. An agreed even in partnership agreement that results in winding up 
4. An event makes it unlawful for substantially all or all of partnership business to be continued (unless illegality cured within 90 days of notice of illegality) 
5. An application by partner of judicial determination that 
· Partnerships economic purpose is substantially frustrated 
· Another partners conduct makes in unreasonable to continue partnership 
· Not reasonable to continue partnership in conformity to partnership agreement 
6. An application by transferee of a partners transferable interest of judicial determination that it is equitable to wind up 
· Causes partnership to wind up absent an agreement to continue or by unanimous vote( including disassociated partner unless disassociation wrongful) 
· Winding up 
· Shutting down business and selling off assets, paying partnership liability, settling partnership accounts 
· Authority of partners is terminated to act on behalf of partnership except for matters of winding up 
· Termination 
· Once winding up is finished, the partnership is terminated, no special words or filing needed 
· EX: OWEN V. COHEN: a court may order dissolution of a partnership when the partners’ quarreling makes it impossible for them to cooperate of when one partner’s acts materially hinder the partnership business. When a partner continually antagonize another partner to the extent the business is affected, the partnership can rightly be dissolved. 
· EX: COLLINS V. LEWIS: a partner does not have the legal right to force dissolution of a partnership if the other partner fulfills his duties under the partnership agreement. A partner always has the power to dissolve the partnership, but does not always have the right 
· EX: GILES V. GILES: One partner’s making it materially difficult to run the business by constantly causing arguments at meetings, suing other partners, threating other partners are reason of judicial determination to expel the partner thus disassociating him and allowing the business to continue after his disassociation 
· LP, LLP, LLLP
· Limited Partnerships (LP’s) 
· A type of partnership with two types of partners 
1. General Partner (GP) who manage the business and have the power to bind the partnership. They are personally liable for partnership debt 
2. Limited partner (LP) who are the silent, passive partner without management rights. Not personally liable except in extraordinary circumstances 
· Must have at least 1 GP and 1 LP. The name must have signifier and at least one GP must be liable (although in some states you can make a corp the GP to avoid liability) 
· Default rules LP’s share profits and loans in proportion to their capital contributions 
· Requires formal filing with the state. Each state has its own LP statute. 
· LLPs= limited liability form of GP 
· LLLPs= limited liability form of LP (GP gets limited liability) 
· Requires a formal filing with the sate 
· Effect shields partners from some or all of partnership debt(varies by state) 





CORPORATIONS
· Stock holders 
· Equity investors 
· Elect the board of directors who then select officers
· Can vote, sue, and sell 
· Board of directors 
· Direct affairs of the corporation 
· Authority to act for and bind the corporation 
· Have fiduciary duties to corporation and stockholders 
· How can the board take action?
· If a board is going to take action at a meeting there must be a quorum:
· Default for a quorum is a majority of the total number of directors 
· The by-laws can change this but cannot make the quorum less than 1/3 of total 
· For an act of the board to take place, a vote of the majority of the number of directors present is the default 
· Directors can’t vote by proxy 
· Officers 
· Handle day to day management of corporation 
· Are under the directors of the board of directors 
· Agents of the corporation 
· Ultra vires doctrine 
· At common law a corporation was limited to the powers enumerated in the purpose clause of its charter. Any act outside of this purpose was deemed ultra vires and void 
· Today modern corporation statutes expressly grant incidental powers and the corporations managers have discretionary powers to enter into transaction incidental to its business purpose(“any lawful purpose”)  in the absence of express restrictions 
· Modern ultra vires doctrine is narrow and is rarely used. The ultra vires act will be enjoined only if its equitable and comes up in 3 situations 
· In a proceeding by a stockholder against a corporation to enjoin a proposed ultra vires act 
· In a corporate suit against directors and officers for taking unauthorized action 
· State attorney general can seek involuntary judicial dissolution if the corporation has engaged in unauthorized transactions 
· Internal affairs Doctrine 
· Generally internal affairs of the corporation are governed by the law of the state of incorporation 
· CA has a long arm statute (in dispute) which makes foreign corporations with one half of their taxable income, property, payroll, and outstanding shares in CA subject to certain provisions of the CA Corporate Code 
· Qualifications of forging corporations to do business 
· Businesses incorporated in one state may do business in another state if they are qualified to do business in that state 
· To be qualified to do business, the corporation usually has to file a certified copy of its certificate, pay a filing fee, and appoint a local agent for service of process 
· The corporation is a legal person typically possessing attributes:
· Separate entity 
· Limited liability 
· Indefinite duration 
· Spate share of ownership and control 
· Divisible ownership (separation of stock) 
· Transferable shares and debt obligations unless limitations imposed 
· Public vs Private Corps 
· Public: large firms with stock traded on the public market 
· Shareholders are passive investors and typically do not expect to actively participate in the business 
· Large amount of federal laws that apply 
· Private
· Not subject to public reporting requirements of the federal securities law 
· Typically have a small number of shareholders who hold stock that is not publically traded 
· Generally are of modest economic scope and people in the top management positions also own substantial amount of stock 
· Incorporation process 
· Select state of incorporation 
· Reserve desired corporate name by application to sec or state or other designated state office 
· Arrange for registered office and registered agent 
· Draft, execute and file certificate of incorporation 
· Properly filing the certificate of incorporation bring the corporation into existence 
· Have organizational meeting of incorporators or of the subscribers for shares to elect the directors if not named in the certificate and 
· Appoint officers 
· Adopt bylaws 
· Adopt pre-incorporation promoters contracts 
· Authorize issuance of stocks, stock certificate, corporate seal, corporate account, etc. 
· Prepare board minutes, open corporate books and records, issue shares, obtain permits, etc.
· Plan shareholders meeting as required 
· Defective Formation 
· De facto corporation 
· Three requirements 
· Statute for valid incorporation available 
· Good faith attempt at incorporation 
· Some use of corporate like power and good faith in doing so( like a business transaction acting as a corp although there was some sort of defective formation) 
· Corporation by Estoppel 
· Two requirements 
· Belief that a corporation existed 
· Unjust to deny corporate existence 
· EX: SOUTHER GULF V. CAMCROFT: when a party contracts with an organization, it cannot later raise the legal nature of that organization as a defense. 
· Promoter liability 
· A promoter is a person who acting alone or with others directly or indirectly takes initiative in founding and organizing the business or enterprise of an issuer 
· Pre-Incorporation 
· Promoters are liable for contracts entered into on behalf of a future corporation, absent a contrary intent 
· A contrary intent requires more than just signing “for a corporation to be formed”
· Evidence of parties intentions must be found in the K and in the surrounding circumstances 
· Post-incorporation 
· Corporations is liable on the K only if the corporation adopted or ratified it 
· Promoter is liable unless:
· The corporation is formed 
· The corporation adopted/ratified the pre-incorporation contract and 
· The parties agreed to release the promoter from liability (either in the initial contract of through a subsequent novation) 
· EX: MONEYWATCH: a promoter is liable on a lease signed for a corporation to be formed unless they substitute the corporations name on the lease and everyone agrees to release the promoter 
· Both promoter and corporation may be liable on a contract 
· Promoter fiduciary duty 
· Must deal with entity in good faith 
· Must disclose all relevant information like opportunities and conflicts vis-à-vis the entity to relevant parties 
· Basic information on stocks and dividends 
· Corporations often fund their business with bank loans or with “retained earnings” (which just means income retained by the corporation instead of distributed as dividends).
· Corporations also raise money (“capital”) to fund their business by issuing debt and equity securities (the “capital formation” process).
· Capital structure: Debt and Equity 
· Corporations have a “capital structure,” consisting of these 2 basic types of securities:
· Debt 
· 3 basic forms: bonds, debentures, and notes.  
· Holders of debt securities are creditors of the corporation
· They have loaned the corp money and have received a debt security 
· Debt represents a fixed claim on the corporation’s assets and earnings, usually with a specific duration.  Typically, debt holders get periodic interest payments and ultimate repayment of the principal at maturity date.  At liquidation, they would get paid before the stockholders.
· The relationship between the corporation and its debt holders is essential contractual. Directors and officers normally owe no fiduciary duties to debt security holders. 
· Exception: when a corp enters the zone of insolvency, fiduciary duties may rise to creditors, because you start to worry about the creditors as it then looks like they will not get paid back 
· Equity 
· A corporation issues equity in the form of shares of stock
· Stock 
· Many corporations divide their equity securities into multiple “classes” of stock (and there can be “series” within a class).   They must be authorized and set forth in the certificate of incorporation.  DGCL § 102(4).
· Issuing stock 
· At the most basic level the idea is that federal securities laws require issuers of stock to register the issuance with the SEC, unless there is an available exemption.  Liability can result from false statements in the registration statement.
· To validly issue shares, the board must authorize the issuance of shares and the corporation must receive appropriate consideration.  DGCL § 152.
· The corporation, acting through its board, must approve the particular transaction in which the shares are sold.  DGCL § 161.
· The appropriate number of shares must be authorized in the certificate of incorporation.
· The directors determine the price or consideration for newly issued shares.  Their judgment that it is adequate is considered conclusive, in the absence of fraud.  DGCL § 152.
· Authorized stock/shares:  The maximum number of shares that a corporation is legally permitted to issue, as specified in the certificate of incorporation.
· Outstanding stock/shares:  shares are outstanding when they have been validly authorized, issued, and are held by someone or some entity other than the corporation itself (aka, “issued stock/shares”).
· These are the shares that are entitled to vote and receive dividends.  DGCL §§ 160(c), 170.
· Treasury stock/shares:  stock that has been repurchased by the corporation.  The stock to be repurchased is authorized, issued and outstanding. 
· Par value:
· Historically, judicial presumption that shareholders agreed to pay the same price per share if they bought stock at the same time, is not fair if two people buy at the same time that they pay different. Shares can’t be issued under what corp said it was the par value 
· Watered stock—stock issued for consideration worth less than par value of the stock
· Development over time . . .
· Shares can be issued for more than par value but not less, then corps set value super low and that way they could sell it for more, then Par value rule was meaningless 
· Why know about par value now?  
· Some corps still have par value and although Delaware permits issuing no par value stock, its tax rates make it advantageous to issue with par value 
· Subscription agreement 
· An offer to purchase shares from a corporation.  Subscriptions can be made to existing corporations or corporations to be formed.
· Dividends 
· A dividend is a distribution of cash, stock, or property by the corporation to a class of its shareholders, decided upon by the board of directors. 
· Stock splits 
· A stock split is a division of the outstanding shares into more shares.
· Most splits happened through a stock dividend of authorized but unissued shares  
· Authorized shares and stock splits 
· If a majority vote of directors decides to split then they look at the certificate of incorporation they have to make sure they have enough authorized to do that, they can amend, board can resolve and the shareholders can vote 
· Limited liability 
· General Default Rule:  Corporations have limited liability, which means that shareholders are not personally liable for corporate debts or torts.  Shareholder losses are limited to the amount invested in the firm.
· This is a default rule.  It is possible for a shareholder to voluntarily assume liability through a personal guaranty.
· It is the tort or contract creditor, not the corporation’s shareholders, that bears the loss whenever the corporation’s resources are insufficient to satisfy the claim.
· LL encourages corporations to engage in riskier or more damaging activities because shareholders are allowed to externalize the corporation’s costs to third parties
· Tort claimants may be particularly harmed because they may lack means to spread the risk externalized onto them.  
· Common law exception to limited liability: Piercing the Corporate Veil
· Horizontal veil piercing (ENTERPRISE LIABILITY) 
· Pierce the corporate veil to reach the assets of related corporations but not shareholders 
· Vertical veil piercing (RESPONDEAT SUPERIOR) 
· Pierce the corporate veil and reaches shareholders personal assets 
· Reverse veil piercing  
· Imposing liability on the corporation for acts of shareholder or on a subsidiary corporation for the acts of the parent corporation. Very rare. The states that allow use the same PCV test 
· Two prong PCV test:
· Unity of interest and ownership 
· Factors: 
· Commingling of funds or assets 
· All corporations shared the same bank account 
· Shareholder borrowed money whenever he wanted 
· Used corporate bank accounts as his own 
· Corporate formalities 
· No meetings 
· No minutes kept 
· No by-laws 
· Essentially did not respect the separateness of the corporations 
· Undercapitalization 
· Idea that there wouldn’t be enough capital put into the corporation for expected liabilities that would be reasonable for that business 
· Refusing to allow PCV would 
· Sanction fraud or 
· Promote injustice 
· Look for unjust enrichment 
· Undercapitalization is not enough for injustice, there must be something more 
· There must be some wrong beyond a creditors ability to collect 
· EX:  WALKOVSZKY V. CARLTON: A creditor cannot pierce the corporate veil without a showing that there is a substantial unity of interest between the corporation and its shareholders. A plaintiff can pierce the corporate veil and hold a company’s owners liable for the debts of the company if the company is a dummy corporation, whose interests are not distinguishable from those of the owner or owners. It is very relevant to the discussion of veil-piercing if a business is undercapitalized, because this suggests that the business is a fraud intended to rob creditors of the ability to fulfill their debts. It is also relevant that the formal barriers between companies are not respected. That said, a business enterprise may divide its assets, liabilities, and labor between multiple corporate entities, without impinging the limited liability of the shareholders. 
· EX: SEA-LAND SERVICES, INC. V. PEPPER SOURCE: When a company’s owner does not take care to observe the formal separation between himself and his business, the business’s creditors can collect their debts directly from him. Veil piercing requires two things: first, that there be a strong alignment of interest between the shareholders and the business itself, and second, that observing the corporate form would promote injustice or fraud. The courts look for a handful of factors that suggest that the interests of a corporation and those of its shareholders are sufficiently aligned to allow veil-piercing. The following factors are relevant: (1) if the corporation fails to observe corporate formalities; (2) if the business fails to keep its assets separate from those of shareholders and each other; and (3) if the business is undercapitalized. Plaintiffs only seek to pierce the veil when there are insufficient assets in one company; if this was always an injustice, the second requirement would be meaningless. Injustice must mean that there is some wrong beyond the harm to the creditor. Often, this means that some legal obligation or rule would be undermined, or that some scheme to place liabilities and assets in different companies would be successful.
· CA test: to invoke alter ego, two conditions must be met:
· There must be such a unity of interest and ownership between the corporation and its equitable owner that the separate personalities of the corporation and the shareholder do not in reality exist and 
· There must be an inequitable result if the acts in question are treated as those of the corporation alone 
· Fiduciary Duties 
· Directors have a duty to act in good faith and with conduct reasonably believed to be in the best interests of the corporation 
· They owe a duty of care and loyalty (which includes the duty of good faith as a subset) to the corporation and shareholders 
· Stemming from this they also have a duty of disclosure (candor) 
· Duty of Care 
· Duty of care requires directors to use the amount of care and skill that a reasonably prudent person would  be reasonably expected to exercise in a like position and under similar circumstances 
· Directors need to be informed, act in good faith, and in the best interests of the corporation, act independently, and devote ongoing attention to oversight 
· BJR 
· Generally for ordinary business decisions, relevant duty if duty of care but directors are entitled to protection under BJR 
· BJR presumes that director’s decisions were made on an informed basis, in good faith, and in honest belief that the action is in the best interest of the corporation 
· In discharging the duty of care, directors are encouraged to seek advice from officers, employees and outside experts as long as it is reasonable and in good faith 
· Courts typically won’t second guess directors decisions. The inquiry into BJR is the process upon the decision was made 
· The outer limit for BJR is corporate waste. For substantially egregious decision where there is no rational business purpose. Very hard to show 
· When a board decision is challenged, the burden is on the plaintiff to rebut the BJR by showing
· Fraud, illegality, or conflict of interest 
· Failure to become informed
· Failure to establish a modicum of oversight of the corporations actions 
· Lack of a rational business purpose 
· DOC claim 
· Feasance:
· BJR applies, rebuttable presumption that directors acted in good faith and fully informed in corporations best interest 
· Plaintiff must rebut BJR by showing gross negligence, self-dealing, or bad faith 
· If Plaintiff rebuts then ask: was there an informed disinterested shareholder vote?
· If yes then: doc claim is extinguished or simply back to subject of BJR 
· If no then: D must show entire fairness 
· Non-Feasance: 
· Duty exists. BJR does not apply 
· RPP standard: breached?
· Proximate cause: breach caused harm to corp 
· EX: A.P. SMITH MFG. V. BARLOW: a corporation may take any action including authorizing contributions so long as it’s consistent with state law. A corporation can make donations so long as they are not huge and are not to pet charities that are of the investors own personal interests and not to the corporate ends. 
· EX: DODGE V. FORD MOTOR CO.: a company cannot take actions that harm shareholders and are motivated solely by humanitarian concerns not by business concerns. A business exists to conduct business son behalf of its shareholders. It is not a charity to be run for employees and neighbors. 
· EX: SHLENSKY V. WRIGLEY:  as long as a corporations directors can show  a valid business purpose for their decision, that decision will be given great deference by the court 
· EX: KAMIN V AMEX: courts won’t interfere with a business decision made by directors of a business unless there is a claim of fraud, self-dealing or bad faith. An error of judgment by directors, so long as the business decision was made in good faith, is not sufficient to maintain a claim against them. 
· EX: SMITH V. VAN GORKOM: there is a rebuttable presumption that a business decision made by a corporation’s board of directors is fully informed, in good faith, and in the best interest of the corporation. This presumption is rebuttable if plaintiff can show that directors were grossly negligent in that they did not inform themselves of all material information reasonably available to them. 
· EX: FRANCIS V. UNITED NEW JERSEY BANK: a director has a duty to know generally the business affairs of the corporation. This includes a basic understanding of what the company does, how the company performs, monitoring corporate affairs, attending board meetings, and making inquiries into questionable matters. BJR won’t apply to non-Feasance. RPP standard applies and plaintiff must show breach and proximate cause. 
· DGCL 102B7: provision eliminating/limiting personal liability of director to the corporation or stockholders for monetary damages for breach of fiduciary duty as director. Only for duty of care, not for duty of loyalty or good faith. Provision only applies to directors, monetary damages, and must be in certificate of incorporation. 
· Duty of Loyalty 
· Requires directors to act in a manner director reasonably believes to be in the best interest of the corporation 
· Is the director putting his interest before the corporation?
· Interested Director Transactions
· Direct: director enters into a contract with the firm with which they are a director and officer 
· Indirect:  person or entity in which director has an interest and that entity is entering into a K with the director. The interest must be substantial or material 
· Material= enough to influence the director’s objectivity 
· EX: BAYER V. BERAN: directors have an obligation not to put their interest before the corporations. This duty supersedes the BJR so that fraud is avoided. Burden of establishing the duty of loyalty was not violated is on the director. Burden may be met it after rigorous scrutiny it is determined that the transaction was made in good faith and would have been made even in the absence of the personal interests of the director [entire fairness standard] 
· Interested Director statutes: DGCL 144: an interested director transaction shall not be void if the director was present at the meeting or participates at the meeting where the transaction was approved if 
· Approval of the board of majority of disinterested directors was made with full disclosure of all material facts of the transaction and the conflict or 
· Approval in good faith by majority disinterested shareholders with full disclosure of all material facts of the transaction and conflict or 
· Transaction is fair to the corporation as of the time of the approval 
· Remedies for improper interested director transactions
· Damages 
· Enjoinment of the transactions
· Setting aside the transaction 
· Interested director claim:
· Was there an interested director transaction?
· Was it approved by a majority of disinterested directors with full disclosure?
· Yes: BJR with burden on P 
· No: Was it ratified by a majority of disinterested shareholders with full disclosure?
· Yes: BJR with burden on P 
· No: burden on D to show entire fairness 
· EX: BOT V. BENIHANA: a transaction with an interested director is valid if the material facts of the directors interests are disclosed to the board in good faith authorizing the transaction by a majority vote of disinterested directors 
· EX: IN RE WHEELABRATOR TECHNOLGIES, INC. SHAREHOLDERS LITIGATION: When a transaction is between a corporation and its directors, but not a controlling stockholder, approval of the transaction by a majority of disinterested stockholders invokes the business judgment rule with regards to the directors’ duty of loyalty.
· FLIEGLER V. LAWRENCE: Generally, shareholder ratification of a transaction in which directors are personally interested shifts the burden of proof to an objecting shareholder to demonstrate that the transaction is unfair. However, this is not the case when the majority of shares that voted in favor of the transaction were held by interested directors. In such a case, a departure from the intrinsic fairness standard of corporate opportunities is not warranted because it is essentially the interested directors that ratify the transaction
· Corporate Opportunity Doctrine 
· To deter appropriation of business prospect belonging to the corporation. Directors, officers, and dominant shareholders who take active management in the firm are targets 
· Bottom line: if it is a corporate opportunity, you must present it to the corporation and let it reject or you are in breach 
· Corporate opportunity Approach: 
· Is it a corporate opportunity?
· Can the corporation financially take it?
· Is it in the corporation’s line of business?
· Does the corporation have an interest or expectancy in it?
· Would taking the opportunity result in a conflict of interest between the director’s self-interest and that of the corporation?
· Does the fiduciary disclose?
· If no then did the fiduciary appropriate it?
· If yes then breach 
· If no then no breach 
· If yes then did the corporation reject it 
· If yes then no breach 
· If no, then did the fiduciary appropriate it?
· If yes then breach 
· If no then no breach  
· EX: BROZ V. CIS:  Under the corporate opportunity doctrine, it is not required that the director in question formally present the opportunity to his corporation’s board of directors if the corporation does not have an interest in or the financial ability to undertake the opportunity. There is no requirement that the director take into consideration future interests of an at-that-time third party corporation. 
· EX: IN RE EBAY INC. SHAREHOLDERS LITIGATION: Directors of a corporation are not permitted to personally accept private stock allocations in an initial public offering of the corporation’s stock when the corporation itself could have purchased said stock.
· Controlling Shareholders 
· De jure: shareholder owning >50% 
· De Facto: shareholder owning <50% but board lacks independence from SH’s control 
· Controlling Shareholder Approach: 
· Is there a controlling shareholder?
· Was there self-dealing?
· If no then BJR applies?
· If there is self-dealing where a majority SH is receiving something to the exclusion and detriment of the minority SH then extrinsic fairness applies 
· Was there approval by informed disinterested shareholders?
· If yes then burden on P to show unfairness 
· If no then burden on D to show intrinsic fairness 
·  EX: SINCLAIR OIL V. LEVIN: A parent corporation must pass the intrinsic fairness test only when its transactions with its subsidiary constitute self-dealing in that the parent is on both sides of the transaction with its subsidiary and the parent receives a benefit to the exclusion and at the expense of the subsidiary. Otherwise, the business judgment rule will apply. 
· Duty of Good Faith 
· Good faith is under duty of loyalty and care 
· IN RE THE WALT DISNEY CO. DERIVATIVE LITIGATION: The concept of intentional dereliction of duty and a conscious disregard for one’s responsibilities is an appropriate standard for determining whether fiduciaries have acted in good faith. Need more than gross negligence to show bad faith. Three categories:
1. Subjective bad faith/ intent to harm 
a. intentionally acting with a purpose other than advancing the best interests of the corporation
2. intent to violate the law, 
3. conscious disregard for duties 
a. intentionally failing to act in the face of a known duty to act
· Oversight: It has long been established that the DOC requires directors to pay ongoing attention to the business of the corporation.  
· Caremark Claims 
· Recognizing a cause of action against boards for failing to take minimal steps to achieve legal compliance and provide information to monitor business
· As part of its duty to monitor, the Board must make good faith efforts to ensure that a corporation has adequate reporting and information systems. 
· A sustained or systematic failure of the board to exercise oversight—such as an utter failure to attempt to assure a reasonable information and reporting system exists…will establish the lack of good faith that is a necessary condition to liability.
· What might adequate law compliance program look like 
· Policy manual
· Training of employees
· Compliance audits
· Sanctions for violation
· Provisions for self-reporting of violations to regulators
· EX: STONE V. RITTER: Directors will be liable for failure to engage in proper corporate oversight where they fail to implement any reporting or information system, or having implemented such a system, consciously fail to monitor or oversee its operations. The standard for such a determination is whether the directors knew that they were not fulfilling their oversight duties and thus breached their duty of loyalty to the corporation by failing to act in good faith. This is a forward-looking standard and hindsight may not be used to determine whether directors exercised their corporate oversight responsibilities in good faith.
· Shareholder suits 
· Direct: SH’s own rights like voting are affected. Brought by SH on his own behalf. 
· Derivative: brought by SH on behalf of corporation. DOC, DOL claims. 
· The complaint shall be verified and allege that the plaintiff was a shareholder at the time of the transaction and the particularity fi the efforts made by plaintiff to obtain the action the plaintiff wants from the directors and the reasons for the plaintiffs failure to obtain the action or for not making the effort
· Hurdles:
· Bonding requirement 
· Some states (not Delaware) derivative claimant with low states must post security for the corps legal expenses. If the suit is deemed frivolous then the bond is kept by the corporation 
· Demand requirement 
· Most states require shareholders to make demand that the board pursue legal action. 
· At a minimum the demand must identity the alleged wrongdoers, describe the factual basis of the wrongful acts, and the harm caused to the corporation and request remedial relief 
· Unless the demand is excused as futile [NOTE: BETTER TO NOT MAKE DEMAND AND LATER CLAIM FUTILE THAN TO MAKE DEMAND AND HAVE IT REJECTED—CANNOT GO BACK AND SAY AFTER DEMAND WAS REJECTED THAT IT WAS FUTILE] 
· Delaware/CA standard: demand is excused as futile if the plaintiff creates reasonable doubt that the board can made an independent judgment on the suit because 
· Majority of the board has a material financial or familiar interest 
· Majority of the board lacks independent for some other reason or 
· The underlying transaction is not the product of valid exercise of BJR 
· EX: GRIMES V DONALD: Generally, the courts will grant great deference to the valid exercise of business judgment of a board of directors. This deference will sometimes mean that board decisions about executive compensation in a competitive market for executive expertise receive deference from the courts. The courts’ deference will mean that a board’s decisions about how to respond to requests from concerned shareholders will be given similar deference. Additionally, the courts are required to take the demand requirement in a derivative case very seriously. The demand requirement can only be excused if a plaintiff can show that any demand would have been futile. 
· NY standard: allege demand futility with particularity:
· Majority of directors interested in challenged transaction or 
· Directors failed to inform themselves about the challenged transaction to the extent reasonably appropriate under the circumstances or 
· Challenged transaction so egregious that it could not have been the product of sound business judgment 
· EX: MARX V. AKERS: In New York, the demand requirement will be excused only when a complaint alleges that the majority of the board has an interest in the transaction, that it failed to inform itself before making a decision, or that the decision challenged is so egregious that it could not have been the product of reasoned business judgment.
· Alternative approach: universal demand. Adopted in some states. No demand futility test, demand must be made in all cases. SH can’t commence suit until 90 days after demand unless they have been notified demand has been rejected to irreparable injury would result to the corporation by waiting 
· IF DEMAND REJECTED BY BOARD, ASK IF IT IS A WRONGFUL REJECTION: BJR IS THE STANDARD. If demand not rejected then the board sues. 
· IF DEMAND IS DEEMED FUTILE, PLAINTIFF SH SUES, SUBJECT TO SLC. 
· Special litigation committee 
· Board appoints a special litigation committee of non-tainted directors. The board determines whether the lawsuit is in the best interests of the corporation or not. The board then makes a recommendation to the court for dismissal or to pursue the case. 
· NY approach: procedural not substantive scrutiny of SLC 
· Decision covered by BJR, but judicial inquiry is permitted with respect to 
· Disinterested independence of SLC members 
· Adequacy of SLC’s investigation 
· Burden on the plaintiff 
· EX: AUERBACH V. BENNETT: When a board of directors delegates its authority to a committee of disinterested members, the official determination of those members will be accorded due deference under the business judgment rule.
· Delaware approach: Zapata two step:
· Step one procedural: court should inquire into:
· The independence of the committee 
· The bases supporting the committee’s recommendations
· Limited discovery may be ordered to facilitate such inquires 
· Corporation had burden of proving independence, good faith, and reasonable investigation 
· Step two substantive: if the court is satisfied with the above the court may go on to apply its own business judgement as to whether the motion to dismiss should be granted
· Does it pass step one but seem like the spirit of independence is not there?
· Prematurely terminate a shareholders grievance deserving further consideration in the corporation’s interest?
· Special consideration to 
· Corporations best interests 
· Matter of law and 
· Public policy 
· EX: ZAPATA CORP. V. MALDONADO: A corporate board of directors cannot dismiss a derivative litigation based solely on the fact that a committee composed of disinterested members has found that the litigation is not in the corporation’s best interest. Many states, relying on Delaware law, have held that the business judgment rule allows a board of directors to terminate a derivative suit based on a vote by a disinterested committee. However, the business judgment rule requires far more than that, notably a showing that the decision was well informed and reached through a proper procedure. While the powers of a shareholder to allege a breach of fiduciary duty are not limitless, they certainly cannot be extinguished by the board without any examination by the courts. However, when the court examines the facts of a derivative case, it must engage in a balancing act. One the one hand are the interests of the individual shareholder, for whom the derivative suit is an important tool for guaranteeing good corporate governance. On the other hand or the interests of the corporation and its broad body of shareholders, for whom derivative suits are a hassle and a needless expense
· EX: IN RE ORACLE CORP. DERIVATIVE LITIGATION: A member of the board of directors cannot be independent if he or she cannot analyze a problem objectively, with only the best interests of the corporation in mind. It is human nature that a person cannot be completely objective when he has to evaluate a person with whom he works. The same is true when someone has to evaluate a benefactor.
· Indemnification and insurance 
· Indemnification
· Indemnification is making, or agreeing to make, a person whole in light of possible or anticipated losses and expenses.
· Depending on the circumstances, a corporation may indemnify directors and officers against judgments, amounts paid in settlement, and attorney's fees…
· Indemnification statutes generally contain provisions for mandatory and permissive indemnification
· Under the mandatory statutory provisions, corporations must indemnify those individuals who satisfy certain statutory prerequisites. [direct suits]
· The permissive statutory provisions, on the other hand, grant corporate boards some discretion in determining whom to indemnify, and typically require that a specified standard of conduct be met. [derivative suits] 
· D& O Insurance 
· All, or nearly all, public corporations carry D & O insurance, and a large % of private companies do.
· But it is often expensive and sometimes difficult or impossible to obtain.
· Policies may have high deductibles, maximum coverages, and/or exclusions (e.g., for reckless conduct, intentional torts, violation of certain types of laws, etc.).
· Some corporations have established trust funds to pay damages or expenses.
· Commonly has different parts: 
· An executive liability part (“Side A”), which pays directors and officers directly for loss (including defense costs) when corporate indemnification is unavailable;
· A corporate reimbursement part (“Side B”), which pays the corporation for any money it has paid as indemnification to the insured directors and officers.
· Corporate entity coverage for securities claims (“Side C”)
· Attorney fees in derivative actions 
· Plaintiffs’ attorneys in derivative actions seek payment of their fees from the corporation using 1 of 2 rationales:
· “Common fund theory”—where the action produces monetary recovery
· “Substantial benefit”/“Common benefit”—a case outcome that confers a substantial benefit on the corporation (e.g., injunction resulting in improved disclosure, amendment to bylaws, adoption of a code of conduct or of a policy statement governing management, etc.)
· Courts liberally construe
· Computation based on either lodestar or percentage of recovery methods
· Shareholder voting and proposals 
· Shareholders of record can vote. The person can vote by proxy. The default rule is one share one vote, unless otherwise provided in the certificate 
· What do shareholders vote on?
· Directors
· DEFAULT is a plurality of votes present or represented by proxy and entitled to vote  
· Plurality means “whoever has the most”
· Ex: 
· One board seat open for election and 3 nominees: Al, Beth & Carol
· At shareholder meeting, Al receives 35% of votes, Beth 40%, Carol 25%
· Who wins? Beth wins because she has the plurality of the votes (She has the most) by the default rules of DE. Notice that she was not required to get a majority. 
· Cumulative voting (on opt-in basis, only if certificate provides) 
· In cumulative voting, each shareholder’s # of votes is multiplied by the number of director positions up for election and the shareholder can split their votes any way they like between the nominees or vote all for one single nominee.
· Cumulative Voting Example
· ABC Corp. has 3 shareholders:
·  A who owns 250 shares
·  B who owns 300 shares
·  C who owns 650 shares
· Bylaws specify 4-member board
· Delaware default voting rule is plurality, which would mean C would elect the entire board of directors
· But if ABC Corp. provided for cumulative voting in its certificate,
·  A: 250 x 4 = 1,000 votes to use anyway chooses
·  B: 300 x 4 = 1,200 votes to use anyway chooses
·  C: 650 x 4 = 2,600 votes to use anyway chooses
· A & B nominate themselves and cast all of their votes on themselves, respectively
· C nominates herself and 3 other friends. But C can’t cast her votes in a way so as to elect all 4 of her nominees
· C might, for example, cast 1,201 for herself and 1,001 for friend #1, but that would not leave C enough to elect friend #2 and 3.
· Notice that even if B and C cumulated votes together, they could not prevent A from electing at least one director
· Majority voting (on opt-in basis, if in certificate or bylaws) 
· Classified (“staggered”) board (on opt-in basis, if in certificate or sh-approved bylaws) 
· Bylaw amendments, precatory shareholder proposals, non-binding “say on pay” 
· Majority of shares present or represented by proxy and entitled to vote* (DGCL § 216(2))
· Certificate amendment
· Directors adopt a resolution and holders of a majority of outstanding shares entitled to vote must vote in favor of amendment (and by classes if applicable) (DGCL § 242(b)(1))
· Major transactions (e.g., mergers)
· Per applicable statutory provision, generally majority of outstanding shares entitled to vote
· Removal of directors
·  Vacancies and newly created directorships
· If the vacancy is created from the increase in the authorized number of directors, then it is filled by a majority of directors then in office
· If the vacancy is created from death or other reason, then a director OR SH can call a special meeting and apply for the chancellery to issue a decree that orders a special election
· If vacancy is created from resignation, then other directors can fill the vacancy. 
· GIST: Board fills vacancies until annual SH meeting
· Quorum required
· Default is majority of shares entitled to vote, certificate can opt out of default but never <1/3
· When do shareholders vote?
· Annual shareholder meeting
· Special meeting
· Written consent
· How do shareholders vote?
· They vote either in person or by proxy (DGCL § 212(b))
· Shareholder appoints a proxy (a.k.a. proxy agent) to vote his/her shares at the meeting
· Appointment effected by means of a proxy (a.k.a. proxy card)
· Can specify how shares to be voted or give agent discretion
· Revocable (default) 
· Depending on what is being voting on, the proxy card or voting instruction form gives a choice of voting “for,” “against,” or “abstain,” or “for” or “withhold.” 
· Imagine you are a SH and there are 8 spots and 8 nominees. You don’t think the company has been doing well and there is a plurality vote. What do you do? If you withhold, it expresses that you do not like the nominees. If there is a big withhold vote on a specific director, it sends a strong message that they would like that director to resign or for some other option to be put out there. 
· NOTE: A withheld vote does not count towards the voting power present at the meeting. Abstaining still counts towards the voting power present. 
· Who pays for shareholders voting?
· Uncontested vote: corporation 
· Contested vote: 
· Incumbents: corporation pays reasonable expenses in good faith. Contested means policy debate not personal grudge match 
· EX: LEVIN V. MGM: Using corporate funds to hire attorneys or a proxy soliciting organization in a proxy solicitation contest is not illegal or unfair if the amounts paid by the corporation are not excessive. In a proxy contest over policy, corporate directors have the right to make reasonable and proper expenditures from the corporate treasury for the purpose of persuading the stockholders of the correctness of their position and soliciting their support for policies which the directors believe are in the best interests of the corporation.
· EX: ROSENFELD V. FAIRCHILD ENGINE & AIRPLANE CORP:  In a proxy contest over policy, corporate directors have the right to make reasonable and proper expenditures from the corporate treasury for the purpose of persuading the stockholders of the correctness of their position and soliciting their support for policies which the directors believe are in the best interests of the corporation.
· Insurgents:
·  if they win, corporation pays if the shareholders agree
·  if they lose pay out of pocket 
· Shareholder voting and inspection rights 
· The SEC promulgated proxy solicitation rules under this authority, applicable to registered securities (public companies) = Exchange Act Rule 14a: 
· specifies required proxy disclosures and the manner in which the material must be presented 
· prohibits false or misleading statements as to any material fact or the misleading omission of a material fact
· requires a corporation to provide specified proxy assistance to requesting shareholders and allows shareholders to submit shareholder proposals 
· enforcement of 14 a 
· Rule 14a-9 prohibits false or misleading statements or omissions as to a material fact in connection with soliciting proxies
· Public enforcement:  SEC can sue for violations of § 14(a)
· Private enforcement 
· Private parties have a cause of action for § 14(a) violations
· Suit can be derivative 
· Shareholder proposals 
· Usually non-binding, but they can submit for votes to be included on the proxy card at the corporations expense
· State a course of action or proposed course of action 
· Vehicles for political statements and corporate governance
· Can actually change by-laws by proposal 
· Shareholder may include a proposal on corporation’s proxy; expense thus borne by corporation
· Qualifying shareholders:
· Own at least $2K or 1% of shares
· Owned shares for at least 1 year and hold the shares through the date of the meeting
· Submitted no more than 1 proposal per meeting 
· Shareholder or her agent must submit within timing constraints and then appear at meeting to present the proposal
· Proposal (including supporting statement) may not exceed 500 words
· Corporation may write in proxy statement an objection to the SH proposal (not limited to 500 words)
· Corporate responses to shareholder proposals 
· Attempt to exclude on procedural or substantive grounds
· Corporation is required to include the proposal unless can prove to the SEC that it may be excluded under Rule 14a-8
· Include with opposing statement
· Negotiate with proponent
· Wide range of possible compromises
· Adopt proposal as submitted
· Rule 14a8i exclusions 
· Improper subject of action for shareholders under state corporate law (e.g., draft as a recommendation (“precatory”))
· Violation of law 
· Violation of proxy rules
· Personal grievance or special interest
· Relates to operations accounting for less than 5% of assets or net earnings/gross sales, and not otherwise significantly related to the company’s business (see Lovenheim)
· Company would lack power or authority to implement
· Relates to ordinary business operations
· Relates to director elections (enumerated issues or related to upcoming election)
· Conflicts with company proposal
· Company has already substantially implemented the proposal
· Duplication
· Resubmissions
· Relates to specific amounts of cash or stock dividends
· Procedure exclusions 
· Shareholder submits a proposal and asks the corporation to send it out in the proxy
· Rule 14a-8(i) allows the corporation to exclude certain proposals
· If it intends to exclude, it must inform the shareholder of remediable deficiencies and give an opportunity for them to be cured
· It also must file a statement of reasons for exclusion with the SEC (plus an opinion of counsel if any of the stated reasons rely on legal issues)
· When the company notifies the SEC, it usually requests a “no action letter”
· Most no-action letters describe the request, analyze the particular facts and circumstances involved, discuss applicable laws and rules, and, if the staff grants the request for no action, concludes that the SEC staff would not recommend that the Commission take enforcement action against the requester based on the facts and representations described in the individual's or entity's request. 
· The no-action relief is limited to the requester and the specific facts and circumstances set forth in the request. In addition, the SEC staff reserves the right to change the positions reflected in prior no-action letters.
· The SEC staff may issue the requested no-action letter or determine it should be included or take an intermediate position (not includible in present form, but can be cured)
· Shareholder can try to remedy the defect or could appeal to SEC commissioners or seek injunction in court
· EX: LOVENHEIM V. IROQUOIS BRANDS, LTD.: The meaning of “significantly related” in the SEC rule for omissions in proxy statements is not limited to economic significance.
· Shareholders inspection rights 
· Insurgents typically want to get to shareholders directly. The proxy rules have limited mailing rights for insurgent—they have a right for corp. to mail out for them at their expense or to get the list. They are concerned by mismanagement. They have state corporate law with regard to inspection laws. 
· DGCL § 219 Shareholders List
· Available to shareholders for purposes germane to meeting
· DGCL § 220 Books and Records
· Upon written demand stating the purpose thereof, shareholders may “inspect for any proper purpose” the “books and records”
· Recall Disney—“tools at hand”
· Shareholder lists in public corporations 
· Types of shareholder lists
· “CEDE” list:  Stops at the “street names”
· Doesn’t say your name, the brokerage name 
· “NOBO” list:  Specifies non-objecting beneficial owners
· Much better from shareholders perspective cuz u know the actual names 
· Note:  states vary on which type of list they require; Delaware law grants access to pre-existing lists of both types but doesn’t require the corporation to compile a NOBO list
· Delaware Statute (what shareholder must do to gain inspection rights)
· § 220(b): Shareholder must make a written demand setting forth a “proper purpose”
· A “proper purpose” is one “reasonably related to such person’s interest as a stockholder”
· Proper:
· Investigate alleged corporate mismanagement
· Collecting information relevant to valuing shares
· Communicating with fellow shareholders in connection with a planned proxy contest
· Improper:
· Attempting to discover proprietary business information for the benefit of a competitor
· Secure prospects for personal business
· Institute strike suits
· § 220(c)
· If shareholder only seeks access to the shareholder list, burden on the corporation to show that shareholder doing so for an improper reason
· If shareholder seeks access to other corporate records, burden on shareholder to prove requisite proper purpose










[bookmark: _GoBack]SECURITIES FRAUD & INSIDER TRADING 
· Securities Fraud 
· Rule 10b: it is unlawful to use or employ in connection with the purchase or sale of any security any manipulative or deceptive device in contravention of SEC rules and regulations 
· Rule 10b(5): 
· it is unlawful to directly or indirectly by interstate commerce, mail or any facility of the nation securities exchange to 
· Employ any device, scheme, or artifice to defraud 
· To make any untrue statement(oral or written) of material fact or to omit to state a material fact necessary in order to make the statements made not misleading in light of the circumstances under which they were made 
· To engage in any practice or course of business which operates or would operate as a fraud or deceit on any person 
· in connection with the purchase or sale of any security 
· DOJ can bring criminal action where there is a willful violation 
· SEC can bring civil cause of action and recommend DOJ to bring criminal action 
· Private: there is no cause of action in the act expressly but the courts implied it in Superintendent of Information 
· Types of 10b(5) violations 
· Securities fraud or deception 
· Insider trading 
· Classic
· Tipper-tippee 
· Misappropriation theory 
· Elements 
· Jurisdiction: interstate commerce: mail, phone, or email used
· Standing and transaction nexus: deception must be in connection with the purchase or sale of security. Court explained that it must touch and concern the purchase or sale 
· Only buyers and sellers have standing to sue( Blue Chip Stamps) 
· Material misrepresentation or omission 
· Reliance 
· Causation 
· Scienter 
· Economic loss(damages) 
· Material misrepresentation or omission 
· Materiality: 
· General standard of materially: whether there is a substantial likelihood that a reasonable shareholder would consider the fact important 
· Highly fact dependent probability/magnitude balancing approach when faced with uncertain or contingent facts 
· Probability: likelihood contingent event will take place 
· Magnitude: How big of an effect will the event have on the corporation 
· Silence, duty to speak, duty to update 
· Silence, absence a duty to speak is not misleading 
· When does a duty to speak arise?
· Defendant is in a relationship of duty and trust with plaintiff 
· Company itself is trading its securities
· Note: company can always say no comment 
· When does a duty to update arise?	
· company fails to correct misinformation introduced by company 
· SEC laws that require company to make annual statement 
· EX: BASIC V. LEVIN: misstatements about merger negotiations can be material misstatements of fact depending on the significance that a reasonable investor would place on the withheld or misrepresented information. Fraud on the market is an appropriate method to certify a class of plaintiffs 
· Reliance:
· Reliance must be reasonable 
· Reliance is presumed in omission cases if the undisclosed facts are material 
· Fraud on the market theory: rebuttable presumption that the investor relied on the integrity of public trading market price when making investment decision, so need not have seen the misrepresentation 
· Invoked when:
· There is a material and public misrepresentation 
· There is an efficient market 
· Plaintiff traded between the time the misrepresentation was made and the truth revealed 
· How to rebut?
· Any showing that severs the link between the alleged misrepresentation and either the price received or paid by the plaintiff or his decision to trade at a fair market price, will be sufficient 
· Market was not efficient when stock bought or sold 
· Challenged misrepresentation did not actually effect the stock price 
· Plaintiff would have bought or sold the stock anyway 
· Causation 
· Transaction causation 
· Closely held to reliance 
· But for the fraud, the plaintiff would not have entered into the transaction or would have entered into it on different terms 
· Presumed if reliance presumed
· Presumed if omission case 
· Presumed in fraud on the market 
· Loss causation 
· Akin to proximate cause 
· The fraud caused the plaintiffs loss
· Not presumed. The plaintiff must show he suffered a loss as a result of the reliance 
· Scienter 
· State of mind required=intent to deceive, manipulate, or defraud 
· Defendant was aware of the true state of affairs and appreciated the propensities to his misstatement or omission to mislead 
· SCOTUS left open if recklessness is sufficient—check the district you are in 
· Economic loss
· Rescission: in face to face transactions with identifiable parties 
· Disgorgement of defendant’s profits 
· Out of pocket costs(typically sought): difference between the purchase price and the true value of the stock at the time of purchase 
· PSLRA cap: difference between the price bought or sold and the average price of the 90 days after the corrective disclosure 
· Insider trading 
· Classic: corporate insider trades in securities of his corporation on the basis of material nonpublic information 
· EX: SEC V. TEXAS GULF SULPHUR: individuals with knowledge of material inside information must either disclose it to the public or abstain from trading in or recommending the securities concerned while such inside information remains undisclosed 
· EX: CHIARELLA: an allegation of securities fraud based on non-disclosure of information will not succeed unless there is a duty to speak. If not employee of company in which you trade stock and not majority stock holder there is no fiduciary duty with other shareholders and thus no duty to disclose information before trading 
· Who is liable?
· Insiders 
· Directors and officers 
· Employees 
· Temporary constructive insiders 
· Counsel, accountants, etc. 
· How to become constructive insider?
· Obtain MNPI from corporation with 
· An expectation on the part of the corporation that the outsider will keep the disclosed information confidential and 
· The relationship at least implies such a duty 
· Tipper-tippee liability 
· Tipper discloses information in breach of duty 
· Fiduciary relationship of trust and confidence 
· Disclosed information for personal benefit 
· Personal benefit= cash money bribe, gift, reciprocal information, other value for themselves 
· Tippee knows or has reason to know there is a breach 
· Tippee trades on information of causes others to trade 
· EX: DIRKS V. SEC: Tippees liability is derivative from tippers. A tippee assumes a fiduciary duty to shareholders of a corporation not to trade on MNPI only when the insider giving the tip had breached his fiduciary duty to shareholders by disclosing information to the tippee and tippee knows or should know there is a breach. The insider breaches the fiduciary duty when gives information for direct or indirect personal benefit. If insider does violate fiduciary duty, neither does the tippee. 
· EX: US V. NEWMAN: a tippee’s liability derives from the tipper’s breach of fiduciary duty. The corporate insiders have committed no breach unless they received personal benefit in exchange for the information. There is no liability without the tippee knowing or should have known of the breach and knowing of the breach means knowing of the personal benefit. The personal benefit is the breach. 
· Misappropriation theory: Defendant misappropriates confidential information in breach of duty owed to the source of the information 
· Rule 14e-3 prohibits insider trading during and tender offer (an offer to purchase some or all shares at a certain time and place) and supplements rule 10b5. 
· Once substantial steps have been taken towards a tender offer, rule 14e3a prohibits anyone but the bidder, who possess MNPI about the offer from trading the target’s securities. 
· 14e3d prohibits anyone connected with the tender offer from tipping MNPI about it 
· EX: US V. O’HAGAN: a person is guilty of securities fraud when he misappropriates confidential information for securities trading purposes in breach of a duty to the course of the information. Under a misappropriation theory of insider trading, an individual misappropriates MNPI for purposes of trading in breach of a duty to the source of the information versus the classical theory of insider trading where the insider uses MNPI for trading in breach of a fiduciary duty to the shareholders of the corporation itself. The misappropriation theory is a valid basis on which to impose insider-trading liability. A fiduciary’s undisclosed use of information belonging to his principal, without disclosure of such use to the principal, for personal gain constitutes fraud in connection with the purchase or sale of a security and thus violates Rule 10b-5.
· 10b51:  specifies that a purchase or sale constitutes trading “on the basis of” MNPI where the person making the purchase or sale was aware of MNPI at the time the purchase or sale was made.
· Rule 10b51 plan: = A written plan for trading securities that is designed in accordance with Rule 10b5-1(c).  
· Any person executing pre-planned transactions pursuant to a Rule 10b5-1 plan that was established in good faith at a time when that person was unaware of MNPI has an affirmative defense against accusations of insider trading, even if actual trades made pursuant to the plan are executed at a time when the individual may be aware of MNPI that would otherwise subject that person to liability under Exchange Act § 10(b) or Rule 10b-5.  
· 10b52:  non-exclusive list of three situations in which a person has a duty of trust or confidence for the purpose of the misappropriation theory:
· Whenever a person agrees to maintain info in confidence;
· Whenever the person communicating info and the person to whom it is communicated have a history, pattern or practice of sharing confidences, such that the recipient of the info knows or reasonably should know that the person communicating the info expects the recipient to maintain confidentiality; or
· Whenever the info is obtained from a spouse, parent, child or sibling, unless recipient shows that history, pattern or practice indicates no expectation of confidentiality.
· Insider Trading Penalties:
· Civil:
· Injunction; Disgorgement of Profits; Treble $ sanctions, up to 3x profits realized or losses avoided
· Criminal:
· Jail up to 20 years; Fines up to $5M for individuals; $25M for corporate Ds.
· Short Swing Profits 
· 16(a): Every person who is directly or indirectly the beneficial owner of more than 10% of any class of any equity security or who is a director or an officer of the issuer of such security shall file with the Commission a statement disclosing trades within a certain period of time following the transaction.
· §16(b): any profit realized by [such beneficial owner, director, or officer] from any purchase and sale, or any sale and purchase, of any equity security of such issuer within any period of less than six months shall inure to and be recoverable by the issuer
· Highlights 
· Strict liability that requires disgorgement of profits made:
· Within a 6 month period
· By certain insiders
· Intent is irrelevant
· § 16 applies only to officers, directors, or shareholders with more than 10% of the stock
· Officer: SEC definition includes president, CFO, chief accounting officers, VPs of principal business units and any person with significant “policymaking function.”
· Stock classes are considered separately
· “Deputization”:  If Corp X authorizes one of its officers to serve on the board of Corp Y, and Corp X profits on Y stock within 6 months, Corp X may be liable under § 16(b)
· Directors and officers:
· You cannot match a transaction made prior to appointment to one made after appointment.
· You can match transactions that occur after he or she ceases to be an officer or director with those made while still in office.
· Beneficial owner:
· § 16(b) liability only if she owned more than 10% both at the time of the purchase and of the sale.
· § 16 applies only to companies that must register under the Exchange Act
· Companies with shares traded on a national exchange (e.g., on NASDAQ or NYSE), or 
· Companies that are forced to go public under the § 12(g) threshold 
· § 12(g) threshold (post-JOBS Act):  Companies with $10 million in assets and more than 2,000 shareholders (excluding people who became holders via stock options, and only up to 499 can be “unaccredited” investors)
· Equity securities
· § 16 applies to stocks, convertible debt, and options to buy or sell  (a call or put)
· Sale and purchase
· § 16(b) applies whether the sale follows the purchase or vice versa
· Courts interpret the statute to maximize the gains the company recovers
· Hence, shares are fungible for purposes of § 16(b)
· If the trader sells 10 shares of stock and buys back 10 different shares of stock in the same company at a cheaper price, he or she is still liable
· But the sale and purchase must occur within six months of each other
· Recovery
· Any recovery goes to the company
· § 16(b) profits can be discovered through SEC filings
· Shareholders can sue derivatively, and a shareholder’s lawyer can get a contingent fee out of any recovery or settlement
· Statute of limitations = 2 years
· Approach 
· Is the company public?
· If not, short-swing trading does not apply to private companies
· Is the defendant a director, officer, or beneficial owner of the company?
· D and Os - you can match any transactions within 6 months while in position; and transactions that occur after he or she ceases to be an officer or director are matchable with those made while still in office, within 6 month period.
· Beneficial owner - only if she owned more than 10% both at the time of the purchase and of the sale, and within 6 months.
· Can you match any purchase and sale within a 6 month period that yields profits?
· Buy low and sell high; or
· Sell high and buy low
· EX: RELIANCE ELECTRIC: Under Section 16(b), shareholders holding shares worth 10 percent or more of a corporation’s stock must pay to the corporation any profits they make from buying and selling the stock within a six-month period. However, once the shareholder’s interest in the corporation drops below the 10 percent threshold, it is no longer liable to the corporation for profit made from sale of shares
· EX: FOREMOST-MCKESSON: Section 16(b) provides that shareholders holding shares worth 10 percent or more of a corporation “at the time of purchase” must pay to the corporation any profits they make from buying and selling the corporation’s stock within a six-month period. Based on congressional intent, the Court determines that “at the time of purchase” means “before the purchase,” so a securities purchase that pushes the buyer over the 10 percent threshold does not invoke the Section 16(b) requirement that the buyer pay profits realized to the corporation.





















· LLC’s 
· Unique form of a business organization that has characteristics of both a partnership and a corporation 
· Hallmark characteristic is flexibility, is a creature of contract and statute 
· Operating agreement is the key document 
· CA: RULLXA, licensed professionals can create a LLC 
· Formation 
· Choose state of organization and reserve LLC name 
· Draft articles of organization consistent with statutory requirements and file with the secretary of state 
· Make tax arrangements 
· Designate office and agent for service of process 
· Draft and enter into an operating agreement 
· CA: file statement of information with sec of state within 90 days after filing the original articles of organization 
· Articles of organization 
· Check statutory regulations and file with the secretary of state 
· Operating agreement 
· Basic contract governing affairs of LLCs and stating rights and duties of members 
· Management rights 
· Member managed: 	
· Default 
· Most matters decided by a majority 
· Significant matters need unanimous vote 
· Sates vary if it is one member one vote or by ownership in the company 
· Manager managed
· Can be structured like board of directors 
· Some states required it be specified(CA must be specified in operating agreement and articles) 
· Financial interests
· Profits and losses(check statutes) 
· Allocate profit and losses on basis of ownership in corporation 
· Equal shares like in partnerships 
· Transferability 
· Unless otherwise stated in the operating agreement, a member can assign financial interest in LLC like in partnership 
· Fiduciary duties 
· Manager managed 
· Manager: default duty of care and loyalty 
· Member: usually members have no duties to LLC or members 
· Member managed
· Members have default duty of care and loyalty 
· Derivative actions 
· Members can bring suit on behalf of LLC if the members with authority to bring action refuse to do so 
· Liabilities 
· General rule of limited liability 
· But some courts allow veil piercing 
· Disassociation and dissolutions 
· Each state differs and the operating agreement can provide custom rules 
· Similar to RUPA except unilateral withdrawals of member does not result in dissolution 
Social enterprise 
· New for-profit business entity forms have emerged in the last several years that clearly enable and mandate the pursuit of social and environmental goals:  L3Cs, flexible purpose corporations, benefit corporations
· Social mission is central; pursuing social and financial returns
· LC3
· New form of for-profit business entity (low profit LLCs with a charitable or educational purpose)
· Benefit corporations 
· New form of for-profit business entity
· Legislation varies by jurisdiction; is available in California, Delaware, and some other states; is on the rise
· Most statutes are based on a model statute proposed by B Lab, a nonprofit corporation that awards certification
· In making business judgments, the directors must consider the impact of their decisions on nonshareholder interests (e.g., the environment, society)
· Benefit purpose 
· A benefit corporation must:
· have a corporate purpose that involves creating or pursuing “a general public benefit” (= “a material positive impact on society and the environment”); can also have a specific benefit purpose
· Produce, file with the state, and make publicly available an annual benefit report that describes how it pursued the general public benefit and the success of that pursuit.
· Assessment must be done by reference to a comprehensive, credible, and transparent third-party standard
· Must have a “benefit director,” independent of the corporation, who prepares an opinion to be included in annual benefit report about whether corporation acted in accordance with its public benefit purpose and if not how it failed to comply 
· “Benefit enforcement proceeding” may be brought by the corporation or derivatively by a shareholder, director or others specified for failing to pursue or create a general public benefit.
· B Lab 
· Promotes model legislation for benefit corporation statutes to be adopted by state legislatures
· Certifies a qualifying corporation as a “Certified B Corporation” – meaning it has met B Lab’s standards as a socially responsible corporation; this is a private standard 
· Benefit corporation vs. B Corp
· Benefit corporation:  specific legal corporate structure
· B Corp: a certification by a third-party certifying company 
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