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	Formation
	· Source of Law: R of Agency Law

· Factors: 

· (1) P consents that A shall act on P’s behalf

· (2) subject to P’s control &

· (3) A consents so to act

· Exceptions: 

· Creditor relationships

· Supplier relationships 
	· Source of Law: UPA & RUPA

· Formation checklist:
· Association of two or more people carrying on as co-owners in a business for profit

· Sharing of revenue does not suggest partnership

· Sharing of profits is prima facie evidence that he is a partner BUT no inference if an employee

· Nine factors that suggest partnership:
· Intention of the parties

· Right to share in profits

· Obligation to share in losses

· Ownership and control of partnership property

· Contribution of capital

· Right to capital on dissolution

· Control of management

· Conduct toward third parties

· Right on dissolution
	· Source of Law: State and federal
· Critical attributes of corps:

· Legal personality 
· Constitutional rights
· Separate taxpayer
· Formal creation
· Limited liability
· Separation of ownership and control
· Formal capital structure
· Liquidity
· MEMORIZE DEFINITIONS pg 22

· Calculations

· Assets = Debt + Equity

· Equity = # of shares x share value 
· ECMH ( price of stock reflects all available info

· PE Multiple = market capitalization / net income = cost per share / earnings per share = average of 16 (lower means better deal)

· Earnings per share = net income / total shares 

· Unincorporated Liability Entities
· “pass through” tax treatment of partnerships

· Limited liability of corps

· 5 types:
· LLPs (GPs w/ LL)

· LPs (GPs w/ full liability; MP w/o liability unless control)

· LLLPs (GPs w/ limited liability; MP w/o liability unless control)

· LLCs (limited liability for everyone)

· S Corps (IRS grants corp tax status)

· Forming a corp:
· Pick a state

· Draft articles of incorporation

· MBCA MUST: name, # of shares, address, incorporator’s names + addresses

· MBCA MAY: initial directors/mgmt, limits on rights, shareholder liability
· DE: MUST: management provisions, limits on shareholders, limits on rights and protections for directors
· Draft By-Laws

· File articles with secretary of state of your choice

· Have an organizational meeting and begin keeping records

· Finalize directors

· Appoint officers

· Adopt by-laws
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	3d Parties
	P Liability in K

· GR: P bound if A had authority

· 5 ways to have authority:
· AEA: Does A believe they have authority to act( something P said

· AIA ( Does A believe they have authority to act ( related to something else they could definitely do 

· Incidental to it

· Usually accompanies it

· Reasonably necessary to accomplish it

· AA: relationship between P and 3rd party based on P’s manifestations

· R2d: some words or conduct between P and 3

· R3d: manifestation traceable to P

· IAP: liability of undisclosed P ( catch-all for when all the other don’t work; “usual in such business”

· R: P agrees to the K later

· E: liable if

· P intentionally or carelessly caused belief that A authorized OR

· Knowing of such belief did not take reasonable steps to notify them of the facts

· P enforcing K against 3d party: AEA, AIA, AA, IAP, R (as long as no material change), NO E

· A liability to 3d party: no liability UNLESS

· agree to be liable

· A says he’s doing it on his own when really it’s for P 

P Liability in Tort

· (1) M subject to liability for his S: physical conduct controlled by M. Ten factors
· Extent of control over work details
· Whether A has distinct business
· Whether work usually supervised or unsupervised by specialist
· Skill required In occupation
· Who supplies instrumentalities
· Length of time employed
· Payment by time or job
· Whether work is reg biz of e’er
· Whether they believe they are creating M/S relationship
· Whether P is in biz 
· (2) While acting w/in scope of employment
· Authorized if:
· Of kind you were employed to perform;
· Occurs substantially within authorized time and space limits;
· At least in part to serve M; AND
· If force used by S against another, force is not unexpected by M
· If unauthorized, may still be w/in scope. Consider ten factors:
· Whether act is commonly done by S
· Time, place, & purpose of act
· Previous relations between M/s
· Extent biz of M is apportioned btwn different S
· Outside M’s enterprise or not entrusted to S
· Would M expect such an act
· Similar in quality to authorized acts
· Instrument of harm furnished by M
· Extent of departure from normal authorized methods 
· Whether act is seriously criminal
· Outside scope but P still liable:
· M intended conduct or consequences
· M was negligent or reckless
· Conduct violated a non-delegable duty of M
· S purported to act on behalf of P and there was reliance based on AA 
· A liability: liable even if working for P
	· All partners have joint and several liability for debts and obligations of the partnership
· Liability in K
· Every partner is deemed to be an agent of the partnership AND

· The act of every partner carrying on in the usual way the business binds the partnership

· UNLESS partner has no authority and person with whom he is dealing has knowledge of that

· Liability in tort
· Partnership is liable for any act done in the ordinary course of the business of the partner
	Shareholder liability to 3d Parties
· GR: not liable for more than you invested

· Piercing the corporate veil (Van dorn test): 

· Unity of interest 

· Failure to comply with corporate formalities

· Commingling of funds or assets

· Undercapitalization

· Treating assets of another corp as your own  

· Refusing to allow PCV would:

· Sanction fraud OR
· Promote injustice
· Must be more than just that you won’t get your $ 
· Enterprise Liability: assets shared amongst multiple corporations 
· Reverse Piercing: piercing corporate to an individual and then using that to pierce other corps as long as you commingled 
· Limited Liability with Defective Formation:

· De facto incorporation doctrine:
· Tried to incorporate in good faith
· Had a legal right to do so AND
· Acted as a corporation
· Incorporation by estoppel: 3d part:
· Thought firm was a corp; AND
· Would receive a windfall 
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	Roles and Duties
	Roles

· P: asks for what they want
· A: does what P wants or says no
Duties

· Duties of A to P:

· GR: dictated by terms of agreement
· Three duties if you don’t k around them:

· Duty of care and skill

· Duty to give information ( an affirmative duty
· Duty of loyalty

· Give profits to P
· No adversity w/o disclosure
· If adverse, disclose and be fair
· Non-compete in SM of A
· No acting with CoI
· Cannot use/disclose confidential information
	Duties 

UPA

· Default: every partner an agent of partnership and thus has agency duties
· Mandatory

· render true and full information on demand (note how this differs from agency which is an affirmative duty but can be contracted around; this is on demand but mandatory)
· Account for profits from any partnership transaction
· Right to formal accounting
RUPA

· Duty of Care: gross negligence or worse is a violation
· Differs from UPA which requires standard standard of care 
· Duty of Loyalty: 
· Account to partnership and hold in trust any property derived from the appropriation of a partnership opportunity
· Refrain from adverse interest
· No competition before dissolution
· Self-interest not dispositive under RUPA (but not allowed under UPA)
Information duties:

· UPA:

· Obligation to render true and full info on demand
· Right to formal accounting
· Give info relevant to affairs entrusted to him
· RUPA:
· Maintain and provide access to books and records
· furnish info unless not required to exercise rights and unreasonable
Ability to Modify Duties

· General Rule: relations governed by agreement; if not in agreement ( RUPA
· Agreement cannot:

· Unreasonably restrict access to books and records
· Alter or eliminate duty of loyalty or duty of care except as provided below
· If not manifestly unreasonable, agreement may:

· Alter or eliminate the duty of loyalty
· Identify specific activities that do not violate DoL
· Alter duty of care, but not authorize bad faith, willful or intentional misconduct, or knowing violation of law
· Manifestly unreasonable if: at time the term was added to partnership agreement, it is readily apparent that:
· Objective of term is unreasonable OR
· Term is an unreasonable means to achieve the terms objective 
Roles (RUPA and UPA the same; all default)

· every partner is an agent of partnership
· each partner can spend partnership money if reasonable incurred in ordinary and proper conduct of biz
· partners have equal rights to management
· differences in ordinary management decided by majority 
	People with NO roles or duties: (1) Creditors; (2) Community; (3) Employees; (4) Clients; (5) Customers

Roles of Directors, Officers (as A of Ds), & Controlling Shareholders

· To whom do you owe duties?

· Stakeholder theory

· Shareholder primacy 

· Two fiduciary duties: Duty of Care and Duty of Loyalty
· Duty of Care

· MBCA:

· Aspirational standards:

· Good faith

· In best interests of corporation

· Reasonable care

· Standards of liability:

· (1)Charter or cleansing does not preclude liability AND
· (2) One of the following:

· (a) No good faith

· (b) Not acting in best interest of corp not informed
· (c) Not independent
· (d) Failed to devote ongoing attention/oversight or timely attention when particular facts arise
· DE Case Law Version ( BJR. Ct defers unless:
· (1) Not acting in shareholders’ best interest

· Declaring dividend is BJR unless:

· Powers illegally or unconscientiously executed

· Fraud, dishonestly, or nonfeasance
· No good faith

· (2) Decision not informed (gross negligence)

· (3) Conflict of interest transaction (duty of loyalty analysis)
· Four protections for directors:
· BJR

· Indemnification (UNLESS you acted in bad faith or company believes you acted unlawfully, or you are found liable UNLESS ct says it’s okay anyway)

· D and O Insurance (protection even if liable) 

· Provisions limiting liability in articles of incorporation (except that it cannot eliminate duty of loyalty or acts in bad faith)

· Failure to perform affirmative duties (No BJR here)
· Understand business (including objecting to misconduct)

· Read, review, and understand financial statements

· Implement law compliance program (though technically this is duty of loyalty and you can’t k around it) 

· Old rule (“One free bite”) ( rely on honesty until they get notice

· Caremark rule: affirmative obligation to assure reporting system exists

· What does compliance program include? (1) Policy manual, (2) training, (3) compliance audits, (4) sanctions for violations, (5) provisions for self-report to regulators

· Duty of Loyalty

· Step 1: Is there a CoI?
· (1) Is the firm involved in the transaction? (Corporate Opportunity Doctrine)
· Factors suggesting corporate opportunity:
· Corp is financially able to take opp

· Opp is in the corp’s line of business

· Fundamental knowledge, practical experience, ability to pursue

· Consonant with reasonable needs and aspirations for expansion

· Interest or expectancy in opp

· Embracing would create a conflict between director’s self-interest and the corporation 

· Requirements for formal BOD action:
· Action w/o meeting requires unanimous written consent

· Notice requirements: 

· Regular meeting ( no notice

· Special meeting ( two day notice

· Waiving notice? In writing unless D comes to meeting and does not object

· Quorum ( GR: majority; minimum = 1/3; vote decided by majority present 

· (2) Is a director/shareholder on the other side?
· D is a party to transaction;

· D had knowledge and material financial interest in transaction; OR

· A transaction which D knew a related party had an interest in

· (3) Is the transaction providing a benefit to the firm not received by all? 
· Step 2: Has transaction been cleansed? 
· Three ways to cleanse:
· (1) informed, disinterested D’s approve OR

· (2) informed shareholders ratify (under MBCA, also must be independent) OR

· Effect of ratification depends on underlying claim

· Duty of care ( claim is extinguished

· Duty of loyalty against Ds ( shifts burden of proof to P to show it was a wasteful transaction

· Duty of loyalty claims against controlling shareholders ( shifts burden to P to show unfairness

· (3) adjudge substantively fair to corporation

Shareholder Duties and Roles

· Duties ( none, unless controlling
· Roles

· Sue

· Direct Suits: basis for claim:

· Force payment of promised dividend

· Enjoin activities that are beyond powers of board

· Claims of securities fraud

· Protect participatory rights of shareholders

· Derivative suits

· Basis for claim: duty or care or loyalty violation
· Who can bring: 

· shareholder at time of wrongdoing AND
· fair and adequate rep of corp’s interest (no CoI)
· Procedural hurdles:

· (1) Bonding requirements

· (2) Demand requirement

· Excused if reasonable doubt that:

· Ds are disinterested and independent OR

· Challenged transaction was a product of valid exercise of business judgment 

· Demand must

· Request board bring suit

· Be sufficiently specific to allow bod to evaluate merits 

· MBCA v. DE

· DE ( once you make demand, cannot plead futility; if BoD refuses to sue, can only review the refusal decision under BJR standard

· MBCA ( must make demand to give board notice and later you can still sue after 90 days
· (3) Special litigation committee

· Step 1: Did committee follow rules they were supposed to follow? Inquire into:
· Independence and good faith of committee
· Bases supporting committees recommendation
· Step 2: Ct applies its own biz judgment to determine whether case should be dismissed 
· Vote

· Who? Shareholders of record (holder on the record on a chosen day less than 70 days before the vote); 1 share = 1 vote unless agreement otherwise
·  When? 
· Annual Meetings

· Special Meetings ( by request of board or at least 10% of shares

· Unanimous written consent 

· How? By proxy! ( vote your shares for you based on what you tell them or their discretion

· What?
· Election of directors (Froessel rule)
· Incumbent slate ( cost reimbursed win or lose; send out in official proxy

· Insurgent slate ( cost only reimbursed if win; separate mailing

· Amendments to articles of incorporation and bylaws

· Modifying articles of incorporation:
· Must be adopted by BoD
· Must be approved by majority of shareholders (MBCA ( shareholders present; DE ( all shareholders)
· Modifying bylaws
· MBCA ( shareholders or directors (except no director modification of elections or if bylaws prohibit)
· DE ( stockholders only (unless directors get power in articles of incorporation)
· Fundamental Transactions (e.g., mergers)

· Odds and ends, like precatory measures

· Eligibility requirements
· Holdings ( less of 1% or $2k (# of shares x highest selling price in 60 days before proposal)
· Timing ( 120 days before previous year’s proxy materials 
· Length ( no more than 500 words (but hyperlink)
· Content limited
· not proper subject for shareholders under laws of jdx

· implementing would violate laws or proxy rules

· proposal involves personal grievance or special interest

· proposal not relevant to firm operations

· proposal deals with ordinary business operations (“social interest”)

· relates to electing directors 

· Expense borne by corp
· Company response: 
· (1) put proposal in proxy OR
· (2) object to inclusion and have SEC decide
· Excluded ( no action letter
· Included ( enforcement if excluded 
· Non-binding “say on pay” vote every 3 years
· Sell ( insider trading if:
· Statutory insider trading: statutory insider returns any gains within six months
· Insider = directors or officers or 10%+ owners

· Classical insider trading: 

· Rule 10b-5: unlawful to do any of the following in connection with purchase or sale of any security:
· Employ any device, scheme or artifice to defraud

· Make any untrue statement of material fact or omit to state a material fact necessary to correct misleading facts;

· Engages in act which operates as a fraud or deceit 

· Insider trading rationales:

· Fiduciary duty to refrain from deceptive silence

· Unfair for some to have info while others don’t (this one doesn’t survive anymore)

· Constructive insiders:

· Obtain material nonpublic information with

· Expectation that outsider will keep info confidential and

· Relationship implies such a duty 

· Tipper/Tippee liability: TippEE inherits liability only if:

· (1) tipper flunks personal benefit test 

· Monetary gain, reputational gain, quid pro quo, or gift to family member or friend 

· (2) tippEE knows or has reason to know what the tipper did in giving the information was a breach 

· Misappropriation: violate your duty to the source
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	Termination
	· Either side can terminate at will 

· AA terminates when the third party gets notice

· A’s Duties to P After termination: unless otherwise agreed, after termination, A has:

·  No duty not to compete

· A duty not to use/disclose trade secrets

· No duty not to use general information & names of customers in memory
	Power/Right to Dissolve

· UPA Dissolution
· Always have the power because dissolution if any partner ceases to be associated 
· Winding up period

· Dissolution by partner

· Without violation if (1) term over or (2) no term

· In contravention of an agreement

· Dissolution by court

· Partner hurts partnership

· Business can only be carried on at a loss

· Three options:

· (1) sale of assets/business

· (2) continuation following wrongful dissolution

· (3) continuation per agreement 

· Differences between UPA and RUPA
· UPA ( disassociation = dissolution

· RUPA ( a partner can disassociate without causing dissolution 

· Disassociated if:

· Express will

· Event agreed in agreement

· Partner is expelled pursuant to agreement

· Dissolved if: 

· Express will

· Event agreed in partnership

· NO GOODWILL deduction for RUPA

Consequences of Dissolution
· Acquisition of assets/business by some partners

· Continuation Following wrongful dissolution

· Right to damages for breach
· Other partners may continue the business
· Partner who causes dissolution gets:
· If terminated ( remaining cash less damages
· If continues ( value of interest, less damages, less goodwill (under UPA, NO goodwill deduction under RUPA)
Sharing losses

· Rules for Distribution: subject to agreement. No agreement? Then distribute in this order:
· Non-partner creditors
· Partners other than capital and profits
· Partners for capital
· Partners for profit 
· Must contribute towards the losses sustained according to his share of profits


	Voluntary Dissolution
· board submits and shareholders vote on proposal to dissolve
· Submit articles of dissolution to the state
· Carry on until wind-up
Involuntary Dissolution

· Hard to put to death unless everyone agrees

· If there is a deadlock, must seek judicial resolution 


