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I. INTRODUCTION TO CRIMINAL PROCEDURE
1. Criminal Procedure: covers the rules and practices that govern the investigation and prosecution of criminal cases. 
2. Investigatory Criminal Procedure: the rules governing police conduct in investigating a case. (4th, 5th, and 6th amendments)
3. Accusatory Criminal Procedure: the rights of a defendant as a case proceeds through the criminal justice system. (5th and 14th amendment rights to due process, 6th amendment right to counsel and a speedy and public trial, 8th amendment prohibition of excessive bail and double jeopardy, and the rules of procedure enacted by congress or states. 
A. The Participants in the Criminal Justice System
1. Defendants
i. Defendants have an interest in ensuring that their constitutional rights are respected, and that they have an opportunity to zealously contest the charges brought against them. 
2. Defense Counsel
i. Unlike prosecutors, who must serve the “interest of justice” regardless of whether doing so entails convicting or acquitting a defendant,, the basic duty defense counsel owe to the administration of justice and as… officers of the court is to serve as defendants’ counselors and advocate… to render effective, quality representation. 
3. Prosecutor
i. The prosecutor is an administrator of justice, an advocate, and an officer of the court. 
ii.  The prosecutor’s duty is to seek justice, not merely to convict.
4. Victims
i. Victims’ interest are represented in criminal cases by prosecutor. 
ii. Prosecutor, not victims, decide which cases to charge, whether to plea bargain, trial strategies, and sentencing recommendation. 
5. Police and Other Law Enforcement Officers
i. Purposes include ensuring the public’s safety, investigating allegations of crimes, apprehending individuals responsible for those crimes. 
ii. Investigative criminal procedure focuses on what procedures police may use when apprehending and investigating defendants. It addresses the rules for searches, seizures, and interrogations of defendants. 
6. Magistrate and Judges
i. One critical aspect of their role is to ensure that defendants’ constitutional rights are respected. (determine whether search or arrest warrants should issue, whether there is sufficient evidence to hold an arrested defendant, and even whether bail should be granted)
7. Jurors
i. Grand Jurors: oversee investigations of cases and decide whether to return indictments against individuals for specific crimes. 
ii. Trial jurors are the fact-finders in most criminal trials. They decide whether there is sufficient evidence to convict a defendant. 
8. Corrections Officials
i. Corrections officials have the responsibility of supervising defendant's’ incarceration or release on parole or probation. 
9. Public
i. Interest in their safety and a financial interest in ensuring that case are efficiently processed and that government officials respect the constitutional rights of citizens. 
10. Media
i. Interest on covering criminal cases and serving as a check on government powers. 
ii. First amendment rights and interest of the media easily come into conflict with a D’s 6th amendment right to a fair trial. 
B. Stages of the CJ Process
1. Pre-Arrest Investigation
i. For on the scene arrests, the majority of the investigation will occur after the suscept is already in custody. Such investigations may include witness and victim interviws, interrogations of the suscept, ID procedures, searches, and issuance of evidence subpoenas. 
ii. In the remainder of cases, a lengthy investigation will typically occur before a suspect is arrested. Police use investigative tools such as search warrants, interviews, informants, and evidence collection. 
2. Arrest
i. Police have enormous discretion whether to arrest or not and an arrest may be with or without a warrant. 
ii. if police do not use an arrest warrant, they must file an affidavit with the court setting forth the probable cause for the arrest and getting a complaint to hold the defendant for further proceedings. 
iii. Even if a police did use an arrest warrant, the D has the right to appear before a judge, be informed of his constitutional rights, be advised of the charges against him and be assigned counsel
iv. If a suspect is not a flight risk, an indictment may be issued along with a summons for the suspect to appear instead of an authorization for an arrest warrant. 
3. Filing the Complaint
i. For police to be able to hold a suspect after arrest, the prosecution must file charges. Once the prosecution does so, it takes over the decision making process from the police. 
ii. If the suspect has not been indicted, the prosecutor will use a complaint to file initial charges against the suspect. 
iii. complaint must be supported by a showing of probable cause based on a sworn affidavit by law enforcement
4. Gerstein Review
i. Magistrate judge must review the prosecution’s complaint and supporting affidavit to determine whether there is probable cause supporting the initial against the defendant. 
5. First Appearance/Arraignment on Complaint
i. Once the prosecution files a complaint, the D is also entitled to appear before the court to be advised of the charges against him, have an opportunity to seek bail, and be advised of his right to retain counsel or have counsel assigned. 
ii. FRCrimP: requires that arresting officers bring the accused before a magistrate judge “without unnecessary delay.” (generally occurs within 48 hours)
6. Grand Jury or Preliminary Hearing 
i. A screening of the case before a D is required to stand trial that establishes the charges the D will face at trial. 
ii. 5th amendment promises that for all federal felonies, a defendant is entitled to grand jury indictment. 
iii. Grand jury consists of 23 community members who listen to the evidence presented by the grand jury and decide whether there was probable cause to prosecute D. (if there is probable cause, the grand jury issues an indictment). 
iv. The constitution does not require a preliminary hearing but a majority of jdx use them to decide whether there is enough evidence to hold a D for trial and to settle on which charges the prosecution will bring. 
v. Preliminary hearing is very different from Grand jury:
1. No jury is present
2. Judge presiding over the hearing decides whether there is probable cause to “bind the case over” for trial
3. Both sides are generally given an opportunity to present evidence
7. Arraignment on Indictment on Information
i. D will typically be asked to enter a plea of guilty or not guilty, be advised of the charges against him, and be assigned counsel if counsel has not yet been assigned. 
8. Discovery
i. The process by which the parties seek to examine the evidence that the other party is likely to use at trial. (governed by statutes and procedural rules)
9. Pretrial Motions
i. Usually defense will file motion seeking to suppress evidence illegally obtained by prosecution, move to change venue, and seek dismissal for speedy trial violations or problems with charges. 
10. Plea Bargaining and Guilty Pleas
i. Prosecutors may choose to reduce the charges or sentence exposure for a D in exchange for D’s guilty plea. 
ii. Anticipating a plea bargain will occur, prosecutors usually load up on charges so there is room to bargain. 
iii. A guilty plea is an admission that D committed the crime, and a waiver of all of the rights the D would have had if he proceeded to trial. 
iv. At a guilty plea hearing the D would be advised of his right to counsel, right to confront witnesses, right to present evidence, right to a jury , and privilege against self-incrimination. 
11. Trial
i. Both sides must agree to a bench trial
ii. It is the jury's job to listen to all of the evidence, consider the court’s jury instructions, and decide whether the D is guilty beyond a reasonable doubt. 
iii. The right to a jury trial is guaranteed by the 6th amendment for al serious offenses, which the SC has defined as offenses that carry a possible sentence of more than 6 months in custody. 
iv. States may choose to have juries as small as 6 persons for noncapital felony offenses. 
v. No constitutional requirement that the jurors’ verdict be unanimous. 
vi. Venire: a panel of jurors that begins the jury selection process. 
vii. Voir dire: process by which potential jurors are questioned to reveal their backgrounds, attitudes, and any possible biases they may hold. 
viii. Parties can excuse jurors from the jury by using challenges for cause or by exercising peremptory challenges. 
1. challenges for cause: allegations that specific jurors cannot be fair. Each side has an unlimited number of challenges for cause. 
2. peremptory challenges: each party will have a limited number of peremptory challenges. Challenges need not be supported by a showing of actual bias by the juror. 
12. Sentencing
i. Ordinarily at a separate sentencing hearing. 
ii. If a judge’s sentence must be based on a specific factual finding other than a defendant’s prior criminal record, the trier of fact must find the existence of those facts beyond a reasonable doubt if they will increase the defendant’s sentence beyond the presumptive sentence for that crime. 
13. Appeals and Habeas Corpus
i. Habeas Corpus: collateral proceeding in which a D is entitled to challenge his conviction.
1. Suits that allege that the D is being held unconstitutionally. (primary ground is ineffective assistance of counsel)
2. After all direct appeals are completed, a D may challenge constitutional violations in his case. (AKA “collateral review”)
3. Ordinary remedy is retrial; however, if appellate court finds that there was insufficient evidence to support the verdict, the D may not be retried because of double jeopardy principles. 
ii. Direct Appeal: D may challenge errors by the court or prosecution at trial. A d has a right to an initial appeal to an intermediate court, but unless otherwise provided by statute, a  D does not have the right to review by the state’s highest court. 
iii. The burden shifts to D to demonstrate why he did not receive a fair trial, or that there was insufficient evidence to support the jury’s verdict.
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II. KEY PROVISIONS OF THE BILL OF RIGHTS
A. Amendment IV
a. Key constitutional provision governing police conduct during searches and arrest. 
b. Interpreted as generally requiring a warrant based on probable cause for a search or arrest, however numerous exceptions as long as arrest or warrant are “reasonable.”
B. Amendment V
a. Sets forth right in federal cases to indictment by a grand jury
b. Provides for the right against double jeopardy, privilege against self-incrimination, and the general right of DP in criminal cases. 
C. Amendment VI 
a. Guarantees a D the right to a speedy and public trial. 
b. Also requires that D be given an opportunity to confront the witnesses against him and to call his own. 
c. Most important right under 6th amendment is the D’s right to assistance of counsel. 
D. Amendment VIII
a. Prohibits cruel and unusual punishment. 
b. Generally the standard relates to the proportionality of the sentence, not just the manner in which the sentence is imposed. 
8/16/16 LECTURE 1
I. Criminal Procedure broken down into two Classes
A. Investigation (police)
1. Class is VERY HEAVILY weighted toward investigation
B. Adjudicatory (bail to jail)
II. Inherent problems with crim justice system
A. 30-40% of crimes get reported to Police
B. Wrongful conviction cases--Central Park 5 kids confess to something they did not do
C. System has a disproportionately negative impact on people of color and poor people
III. Doctrine is a mess
A. 4th amendment has been eroded because Enforcing the 4th amendment through the people who are the “least popular.” (very difficult for doctrine to evolve). 
B. HOW do you trace doctrine to allow evidence admitted, or can the police search
IV. Professor’s Pedagogy
A. Repetition
B. Teaching Methods
1. “Be able to look at police report and know where you need more info” (intangibles) 
C. KEY is asking the right Question, not the A
D. (Answer is usually, yes, the police can search)
V. From the Facts.. Comes the Law-- Norris Henderson 
A. Making decision from facts of case and case
VI. What to look for when reading:
A. Issue, holding, analysis, FACTS, (holding only applies to specific facts of case)
B. Stage of proceedings, 
C. Who is the defendant?
D. What is the Defendant accused of doing? (how heinous?)
E. What that offense means in time period/era?
1. Crack now vs. crack in the 1990’s
F. What remedy will flow… exclusionary rule?
G. Usually results in evidence getting kicked out
H. → This may help to explain the evolution of doctrine
VII. Bill of Rights
A. Rights of folks who are accused of crimes
B. Through looking at those who are accused of crime’s rights we see our own rights
VIII. What’s the deal with rights?
A. Rights only apply to defendants
B. Assume the government has the POWER
C. Rights protect the little guy
D. Framers concerns about gov’t intrusion 
E. Warren Court (chief justice of CA SC during Warren Ct. era)
1. Due process of revolution of expansive view of what your rights are
2. After, in the modern area, we see a carving out of the rights that the warren ct. Established. 
IX. Fourth Amendment
A. Prohibition against “unreasonable searches and seizures” 
B. Warren Requirement
C. FOURTH asks: When can the police STOP, ARREST, SEARCH (a person/car/house)?
D. PROTECTS the right to be left alone
8/18/16 Reading 2: 19-FOURTH AMENDMENT, 31-70
I. Search and Seizures- Introduction
A. Right to be secured in persons, houses, papers, and effects against unreasonable searches and seizures. No warrants shall be issued but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized
B. Generally, a person can be searched only if there is reason to believe that person committed a crime or has evidence of one. 
C. SC has emphasized that 4th amendment’s central requirement is one of reasonableness. 
D. How to balance the privacy interests protected by 4th amendment with the government’s need for effective law enforcement techniques. (consider where court has struck the balance between these competing interest) 
II. What is a Search
1. In Olmstead v. U.S. SC held that electronic eavesdropping without a physical trespass was not a search within the 4th amendment. However, this very limited view of “search” was overruled and rejected by Katz v. United States
B. Katz v. United States
: United States Supreme Court (1967)
	FACTS
	Procedure
	RULE
	HOLDING
	CLASS NOTES

	Katz (D) was convicted of violating federal gambling laws. 
At trial and against Katz’s objection, the prosecution entered into evidence recordings of Katz’s end of a phone conversation. 
The recordings were obtained after the FBI placed a wire-tap on the outside of the public phone booth where Katz placed the call. 
	The court of appeals upheld the trial court decision to admit the recordings and the United States Supreme Court granted certiorari.
ISSUE
Does the unwarranted wire-tapping of a public phone booth constitute a search and seizure under the Fourth Amendment?

	The Fourth Amendment prohibition against unreasonable searches and seizures of physical items extends to recordings of oral statements.
Key Point: Katz indicates that a trespass is neither necessary nor sufficient for the existence of a search. 
Dissent (Black, J.)
Wire-tapping does not constitute a Fourth Amendment search and seizure. A plain meaning understanding of the language in the amendment clearly shows that the founders intended the amendment to apply only to tangible things currently in existence.
A conversation is not tangible and wire-tapping involves future conversations not yet in existence. 
Also, wire-tapping is essentially a modern form of eavesdropping and the founders did not prohibit this practice when they drafted the Fourth Amendment.

	Rule: Yes. Even when there is no physical invasion, wire-tapping a public phone booth is a Fourth Amendment search and seizure. 
Law: The Fourth Amendment protects a person against unlawful government intrusion; it is not intended to provide constitutional protection to a specific place. 
Application: Katz was justified in assuming that his phone conversation would remain private, even though the phone booth is at all other times for public use.
 Therefore, Katz was protected under the Fourth Amendment when he entered the phone booth and shut the door, and the unwarranted recording of his phone conversation constitutes a search and seizure under the Fourth Amendment.
Concurrence (Harlan, J.)
The Fourth Amendment protects a person from unreasonable searches and seizures when he or she has a subjective expectation of privacy that society deems as reasonable.
Harlans formulations now become the real pinion-- two prong test: 
1) exhibit a subjective expectation of privacy
2) Reasonableness: is this a reasonable expectation of privacy that society wants to and out to protect from go’t intrusion without a warrant? 
· Circular-- itis reasonable if society and the court says so
Concurrence (Douglas, J.)
Justice White’s concurrence proposes an unconstitutional blank check for warrantless eavesdropping by the executive branch. The president and attorney general, as executive officials, take part in the adversarial process, investigating and prosecuting those who violate national security laws. Separation of powers dictates that an uninterested, neutral magistrate determine whether wiretapping is reasonable under the Fourth Amendment. 
The requirements of the Fourth Amendment do not change, no matter what the underlying substantive offense.
Concurrence (White, J.)
The warrantless wiretapping of a private conversation inside a public phone booth was unreasonable under the Fourth Amendment in this case. 
Nevertheless, the majority opinion notes that the ruling does not reach the question as applied to national security cases. A warrant is not required if the president or attorney general believe wiretapping is reasonable in the interests of national security.
Katz famous lines: four the fourth amendment protects people, not places. what a person knowingly exposes to the public, even in his home or office, snot the subject of 4th amendment protection. But what he seeks to preserve as private, even in areas accessible to… 
Stewart in Katz on Warrant: …. Clear that surveillance involved in this case was so narrowly circumscibred that a duly authorized magistrate, propery notified of the need for such investigation, specifically informed of th basis.. 
Summary of stweard: they just are not hard to get
The govt did act reasonably here--- could have just gotten a warrant 1st and it would have been legal too. 
Warrants are: 
1) Specific about what they are looking for
2) Narrowly tailored to place searched

	Posed 2 Qs:
1) is placing a device outside phone booth a physical invasion? 
2) if so, is a phone booth a constitutionally protected place?
Facts 
1) kaz is a bookie
2) accused of taking bets over the phone
3) evidence is a phone conversation. Attached recording device outside of phone booth. 
4) This time this crime is very bad because of the mafia. 
5) consequences of exclusion is huge because no other evidence
Reasonableness of Police Actions: 
1) made sure they only listened to conversations about gambling
2) Only listened to super durations
3) not listening at his home. 
4) only recording his part of conversation
5) seem to be trying to follow the law
What did the Gov’t fail to do?
1) they did not go and get a warrant (they had info that if they went to a magistrate they would have gotten a warrant)
Mr. Katz subjectively demonstrated his expectation of privacy by: 
1) going to a phone booth and closing the door (phone booth is not public) 
2) paying for the call (or for the privacy of the phone booth)  


C. United States v. Jones:
  United States Supreme Court (2012)
	FACTS
	Procedure

	RULE
	HOLDING
	CLASS NOTES

	Washington, D.C. nightclub owner Antoine Jones (defendant) was suspected by the FBI of being involved in a large-scale drug trafficking operation.
As part of a joint task-force operation with the police, FBI agents applied for a warrant that would allow them to [Search:]place a Global Positioning System (GPS) tracking device on Jones’s vehicle in an effort to track his movements. 
A federal district court issued the warrant but required the agents to place the device on Jones’s vehicle within 10 days of issuance of the warrant and while the vehicle was physically located in the District of Columbia.
 [Violation:]On the eleventh day, and while the vehicle was parked in a lot in Maryland, agents placed the GPS device on the vehicle’s undercarriage. 
For 28 days, the Government used the device to track Jones’s movements and collected more than 2,000 pages of data.
 Jones was indicted on multiple counts of drug-related offenses. 
	Prior to trial, defense counsel filed a motion to suppress the information the Government obtained from the GPS device. 
The district court granted the motion in part and suppressed only the data obtained while the vehicle was parked in a garage adjoining Jones’s residence. 
Charge: Jones was convicted and sentenced to life imprisonment.
The court of appeals reversed and held the warrantless use of the GPS device violated the Fourth Amendment. 
The U.S. Supreme Court granted certiorari to review.
Issue
Does the warrantless placement of a GPS tracking device on the undercarriage of an individual’s vehicle in order to track the person’s movements on public streets constitute an unlawful search in violation of the Fourth Amendment?

	The warrantless placement of a GPS tracking device on the undercarriage of an individual’s vehicle in order to track the person’s movements on public streets constitutes an unlawful search in violation of the Fourth Amendment.
Concurrence (Alito, J.)
The majority applied 18th-century tort law to the facts of the case. 
It correctly concluded that the installation of the GPS device on Jones’s vehicle was a trespass and thus an illegal search. However, the highly-technical 21st-century surveillance techniques of law enforcement require a better approach.
In the pre-computer age, traditional surveillance for any extended period of time was difficult and costly and required many men, vehicles, and time. Today, however, the use of GPS devices and other similar devices make long-term monitoring relatively easy and cheap. 
Consequently, legislative bodies should take measures to gauge public attitudes and draw appropriate lines to balance privacy and public safety in a comprehensive way.
	(Scalia, J.) 
Rule: Yes. The Fourth Amendment provides, in part, that the people are to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures. 
Rule: A vehicle is an “effect” for Fourth Amendment purposes. 
Holding: Thus, the government’s installation of a GPS device on Jones’s vehicle constitutes a “search.” 
The issue is whether the placement of the GPS device on Jones’s vehicle to monitor his movements was done in violation of the Fourth Amendment. 
Historically, the Court’s Fourth Amendment jurisprudence was property-based and reflected the notion that a person had a right to be free from unreasonable searches and seizures in their persons, houses, papers, and effects.” 
Later, the Court deviated from that exclusively property-based approach and began to hold that the Fourth Amendment “protects people, not places.” Katz v. United States, 389 U.S. 347, 351 (1967). 
Application: Here, the Government’s warrantless placement of a GPS device on Jones’s vehicle constitutes an unlawful search in violation of the Fourth Amendment.
Reasoning:  In making that decision, the Court applies not only the approach articulated in Katz, namely a person’s reasonable expectation of privacy, but also incorporates the property-based trespass test articulated earlier. The judgment of the court of appeals is affirmed.
Concurrence (Sotomayor, J.)
Although the majority is correct in finding that the Government usurped Jones’s property for purposes of conducting surveillance without a warrant in violation of the Fourth Amendment, it unnecessarily took a very broad approach in reaching its decision. 
A more narrow approach is better suited to the facts of the case.
Concurrence Rule:  Simply put, whenever the Government physically intrudes personal property to gather information, a search occurs. 
Application: Here, the Government did just that when it placed a GPS tracking device on Jones’s car without a warrant.
	


III. Open Fields
A. Oliver v. U.S
.: United States Supreme Court (1984)
	FACTS
	Procedure
	RULE
	HOLDING

	Two Kentucky State Police Officers went to a farm owned by Oliver (defendant) to investigate claims that marihuana was being grown on the property. 
View of the property was obstructed by fences and woods,
the entrance to the property was gated and locked, and “No Trespassing” signs were posted. 
The officers did not have a search warrant or probable cause for a search. 
The officers discovered the field of marihuana more than a mile from Oliver’s house. 
Oliver was arrested for the manufacture of a controlled substance. 
	The district court held a pretrial hearing to determine whether to allow evidence of the discovery of the field to be presented at trial. The court held that Oliver had a reasonable expectation of privacy because his farm was not an “open” field and suppressed the evidence based on Katz v. United States, 389 U.S. 347 (1967). 
Sitting en banc, the Court of Appeals for the Sixth Circuit reversed on the grounds that Katz did not undermine the “open fields” doctrine from Hester v. United States, 265 U.S. 57 (1924), allowing police to search fields without a warrant.
Issue
Does a police search without a warrant or probable cause of a field where the owner has taken steps to establish his right to privacy violate the Fourth Amendment?

	Under the open fields doctrine, a field may be entered and searched without probable cause or a warrant.
Dissent (Marshall, J.)
The Court’s plain language analysis limits the protections of the Fourth Amendment to those specifically listed in the amendment, but this is irreconcilable with prior rulings extending the protections to the curtilage of a home, office buildings, or public phone booths. The assessment of whether an individual has an expectation of privacy in a particular area has generally focused on three categories of factors: (1) whether there is a legal basis for the expectation, 
(2) the possible uses of the area, and 
(3) whether the individual took steps to publicly establish his right to privacy in the area. 
Based on these factors, Oliver’s interests should have been constitutionally protected because
(1) the trespass would give rise to criminal liability under Kentucky law since Oliver owned the field, 
(2) protected private activities could occur in a field like this, and (3) Oliver took steps to protect his interest,. This analysis yields a simple rule: the Fourth Amendment prohibits the warrantless entry and search of private land where entry would give rise to criminal liability under state law.
	Rule: No. The “open fields” doctrine set forth in Hester v. United States, 265 U.S. 57 (1924), allows police to enter and search a field without a warrant. 
The Fourth Amendment prohibits unreasonable searches of an individual’s house, papers, or effects.  
Open fields are neither specifically listed in the Fourth Amendment nor included in the term “effects.” 
This conclusion is supported by the legislative history of the amendment and has not been limited or overturned by the right to privacy analysis set out in Katz. 
There is no specific test for determining when an individual has a “reasonable expectation of privacy” protected by the amendment, but a 
(1) person’s use of the area, 
(2) the sanctity of some places, and 
(3) the intent of the Framers are all significant factors. 
Rule: The activities that take place in open fields, like growing crops, are not entitled to privacy protections. 
Reasoning: Unlike homes and offices, the public and police can generally view or access open fields, and even fields that are fenced can be viewed from the air. 
Further, a police search of an open field is not a true search within the meaning of the amendment. Rather, it is a common law trespass. The law of trespass prohibits entry onto property that would generally not violate the Fourth Amendment. As such, property rights guaranteed by the law of trespass carry little weight with respect to the Fourth Amendment. 
The ruling in Hester is reaffirmed. 
Oliver’s field is an open field, and he did not have a reasonable expectation of privacy there. The search of Oliver’s field did not violate the Fourth Amendment.


B. United States v. Dunn:
 United States Supreme Court (1987)
	FACTS
	Procedure
	RULE
	HOLDING

	In 1980, Drug Enforcement Administration (DEA) agents began investigating Ronald Dale Dunn and Robert Lyle Carpenter (defendants) after learning that Carpenter had purchased paraphernalia used for making drugs. The DEA agents secured warrants from a Texas judge to place tracking devices in items ordered by Carpenter.  
On November 5, 1980, agents tracked the items to Dunn’s ranch. There were perimeter and interior fences on the ranch. A large barn about fifty yards from the home’s fence line had fencing, gates, and netting surrounding the entrance. Law enforcement entered the ranch without a warrant, crossed several fences, and looked into the barn. 
The DEA agent believed he smelled phenylacetic acid and saw a phenylacetone laboratory. The next day, the officers returned to the property to verify what they had seen and secured a warrant from a Federal Magistrate to search the ranch. On November 8, 1980, the officers searched the ranch, seized drugs and paraphernalia, and arrested Dunn. 
	Dunn and Carpenter were convicted of violating 21 U.S.C. § 846 for the possession, manufacture, and/or distribution of amphetamine and phenylacetone. 
The Supreme Court granted certiorari to consider whether the barn was protected under the Fourth Amendment as part of the curtilage of the house.
Issue
Is the area surrounding a barn or outbuilding 50 yards away from the fence surrounding a home part of the curtilage and thus protected by the Fourth Amendment?

	The area surrounding a barn 50 yards outside a home’s fence line is not part of the curtilage and not entitled to the protections of the Fourth Amendment.
Dissent (Brennan, J.)
The barn is within the curtilage of Dunn’s home, and Dunn had a reasonable expectation of privacy. 
State and federal case law make clear that the barn is an essential component of the farm home and within the curtilage. 
Additionally, the 
(1) barn’s distance from the home and (2) placement outside the home’s fence, and 
(3) the fact that the barn was not used for purely domestic purposes do not preclude its inclusion in the curtilage. 
(4) Beyond that, Dunn went to great lengths to protect his privacy. The behavior of law enforcement in this case runs afoul of the Fourth Amendment.
	No. 
Rule: The protections of the Fourth Amendment extend to the immediate surrounding areas, or curtilage, of a home. 
Nevertheless, the ruling in Hester v. United States, 265 U.S. 57 (1924), made clear that the protections of the amendment do not extend to open fields. 
There are four factors that should be considered in determining whether an area is part of the curtilage and under the “umbrella” of the home’s Fourth Amendment protection: 
(1) the closeness of the area to the home, 
(2) whether the area is inside the home’s fence or enclosure, 
(3) the way the area is used, and 
(4) the owner’s effort to block the area from public view. 
Application: In this case, 
(1) the barn was a considerable distance from the house, 
(2) outside the home’s fence, 
(3) not used for private activities, and (4) not sufficiently protected from view by people standing in open fields. 
Therefore, the barn and immediate surrounding area is not part of the curtilage of the home and are not entitled to the protections of the Fourth Amendment.


IV. Aerial Searches
A. California v. Ciraolo

: United States Supreme Court (1986)
	FACTS
	Procedure
	RULE
	HOLDING

	Santa Clara Police Officers went to Ciraolo’s (defendant) home to investigate an anonymous tip that marijuana was being grown in the backyard. 
The yard was shielded from view by a six-foot perimeter fence and a ten-foot interior fence. 
The officers then flew over the house in a private plane and observed marijuana growing in the yard. 
The officers took photos with a standard 35 mm camera from a distance of 1,000 feet. 
Using the anonymous tip and the photos, police were able to secure a search warrant on September 8, 1982. 
The following day police seized 73 marijuana plants from Ciraolo’s property. 
	The California Court of Appeals reversed. 
The U.S. Supreme Court granted certiorari to address whether the Fourth Amendment prohibits the warrantless aerial observation of an enclosed area within the curtilage of a home from a distance of 1,000 feet.
Issue
Does the warrantless police observation of an enclosed area within the curtilage of a home from an airplane at an altitude of 1,000 feet violate the Fourth Amendment?

	The warrantless police observation of an enclosed area within the curtilage of a home from an airplane at an altitude of 1,000 feet does not intrude upon any constitutionally protected reasonable expectation of privacy.
Dissent (Powell, J.)
The Court correctly determines that the respondent demonstrated a subjective expectation of privacy, but holds that law enforcement may use technology (an airplane) to circumvent that expectation. The analysis set forth in Katz centers on the individual right to privacy, and the manner of surveillance and whether the government official physically entered the property are irrelevant. Finally, the small possibility that air travelers may observe activities in an area does not present a real threat to privacy and is in no way equivalent to aerial surveillance by police.

	No. 
Since the ruling in Katz v. United States, 389 U.S. 347 (1967), the benchmark for determining whether the Fourth Amendment has been violated is whether the individual has a “constitutionally protected reasonable expectation of privacy.” 
Thus, an individual must demonstrate 
(1) a subjective expectation of privacy in the area and 
(2) that the expectation is reasonable in order for the protections of the Fourth Amendment to apply. 
Application: In this case, the respondent’s 
(1) subjective expectation of privacy, evidenced by the 10-foot fence, is undisputed. 
The remaining question is whether this expectation is reasonable. 
The area at issue is within the curtilage of the home, but the Rule: Fourth Amendment does not prohibit a law enforcement official from observing the area from a publicly accessible viewpoint where he is legally entitled to be. 
Application: The officers in this case observed respondent’s yard with the naked eye from public airspace. 
They did not physically enter the property. 
Rule: “What a person knowingly exposes to the public, even in his own home or office, is not a subject of Fourth Amendment protection.” 
Therefore, the respondent’s expectation of privacy in this case is not reasonable, and the Fourth Amendment was not violated.


B. Florida v. Riley
 United States Supreme Court (1989)
	FACTS
	Procedure
	RULE
	HOLDING

	An officer with the Pasco County Sheriff’s Office visited the rural mobile home of Riley (defendant) to investigate an anonymous tip that marijuana was being grown on the property. 
A partially enclosed greenhouse was located 10 to 20 feet away from the home inside a wire fence, but the officer could not see the contents from the road.
The officer then flew over the property in a helicopter at a height of 400 feet, which allowed him to see marijuana plants through the open sides and missing panels of the greenhouse roof. 
As a result, a warrant was issued and marijuana was found growing in the greenhouse. 
Riley was arrested for possession of marijuana under Florida law. 
	The lower court certified the question of whether the aerial observation in this case constituted a search requiring a warrant under the Fourth Amendment to the Florida Supreme Court. The court held that it did. 
The U.S. Supreme Court issued a plurality opinion on the issue.
ISSUE
Does the aerial observation of an area within the curtilage of a home by a helicopter at an altitude of 400 feet constitute a search requiring a warrant under the Fourth Amendment?

	Aerial observation of an area within the curtilage of a home from a helicopter at an altitude of 400 feet is not a search requiring a warrant under the terms of the Fourth Amendment.
Dissent (Brennan, J.)
The Fourth Amendment was violated. The plurality opinion ignores the ruling in Katz and rests its finding on the fact that the officer was legally permitted to fly 400 feet over Riley’s home in a helicopter. The question is not whether any member of the public could legally view the area, no matter how inconceivable, but rather whether such observation occurred so frequently that Riley could not reasonably have expected privacy. It is dangerous to dilute the protections of the Fourth Amendment when defendants are engaged in unpopular or illegal activities.
Dissent (Blackmun, J.)
The burden of proof should fall to the prosecutor to demonstrate that Riley’s expectation of privacy was not reasonable. This burden of proof should be applied to any case involving helicopter observation at an altitude less than 1,000 feet.

	No. 
The precedent set by California v. Ciraolo, 476 U.S. 207 (1986), is controlling.
 In that case, police observation of an area inside the curtilage of a home by an airplane at an altitude of 1,000 feet was not considered a search requiring a warrant under the Fourth Amendment. 
The result is the same in this case. 
Riley’s greenhouse was located inside the curtilage of his home, and the steps he took to block the area from view demonstrate a subjective expectation of privacy. 
Nevertheless, since the sides and roof of the greenhouse were partially uncovered, Riley did not have a reasonable expectation that the area could not be seen by aircraft. 
Application: In this case, there is no practical difference between an observation made by a fixed-wing aircraft and one made by a helicopter. 
Helicopters are not uncommon in the area. Although the helicopter was flying below the lower altitude limit for fixed-wing aircraft, there is no such limit for helicopters. 
The helicopter was in compliance with air traffic laws and did not disturb the home or curtilage during the observation. No warrant was needed, and the Fourth Amendment was not violated.
Concurrence (O’Connor, J.)
While the aerial observation in this case did not infringe on Riley’s reasonable expectation of privacy, the plurality opinion places too much weight on the helicopter’s compliance with air traffic laws. Compliance with Federal Aviation Administration (FAA) regulations is not dispositive, and courts must still ascertain whether there is a reasonable expectation of privacy as required by Katz v. United States, 389 U.S. 347 (1967). 
Application: Riley did not refute the claim that the public commonly uses the airspace and thus failed to meet his burden to prove that his expectation of privacy in his greenhouse was reasonable.


LECTURE 2 8/18/2016
I. Today
A. Bill of right soverview
B. Incorproation
C. 4th amendment
D. continue
II. What’s the deal with the rights?
A. Rights only apply to defendants
B. Assume the government's has the POWER
C. Rights protect the little guy
D. Framers Concerns about Gov’t
E. Warren Court (expansion of our rights)-- Court that ruled on Katz
III. Fourth Amendment
A. Prohibits against “unreasonable searches and seizures”
B. Warrant requirement
C. Fourth asks: “when can the police stop, arrest, search (a person/car/house?
D. Protects the right to be left alone
IV. Fifth Amendment
A. No person in a criminal case shall be compelled to be a witness against himself
B. When can the gov’t obtain and use a confession against someone in the court?
C. Inherent in FIFTH amendment is the special concern for the inviolability of the human personality- for not invading it in order to prosecute
D. Fourth protects body
E. Fifth protects mind
V. 6th amendment
A. Right to assistance of counsel
B. When must the gov’t provide a person with a lawyer?
C. Lawyer must provide effective assistance of counsel
D. What effective assistance of counsel looks like? Really low bar. 
VI. 14th amendment
A. Nor shall any state deprive a person of life, liberty or property without due process of law”
B. Due process= fundamental fairness
VII. Incorporation
A. Bill of rights applies to the state through the 14th amendment’s due process clause 
B. What does that mean?
1. Fed law establishes floor
2. States can add more protections but not less…
a) Miranda Rights: want to provide more protection to people than federal miranda rights
3. Some cases, flexibility: no. of jurors for exam
4. ple
C. Hey, those bill of rights in federal constitution 
D. Federal law establishes floor for what is needed in due process protection
1. Grand jury is not incorporated
2. Grand jury decides if charges should be brought. 
VIII. Bottom line on incorporation
A. Nearly complete incorporation
B. Whats not incorporated?
1. 3rd A: right not to quarter soliders
2. 5th A: no right to grand jry
3. 7th A: no right to jury in civil cases
4. 8th A” no rule against excessive fines
5. 2010: 2nd A: IS incorporated (mcDonald v. Chincago) 
IX. Retroactivity
A. General Rule: new constitutional rights are NOT retroactive. The rulrs of criminal procedure do not apply to those whose convictions are already final. 
B. EXCEPTIONS: When a new decision IS retroactive
1. Narrows government’s power to punish- puts behavior beyond reach of criminal law
a) Eg lawrence v. texas- state cannot prohibit private consensual adult homosexual activity
2. Watershed rule of procedure (fundamental fairness)
a) E.g. gideon v. wainwright- right to counsel
b) Montgomery v. lousiana: retroactive right to send haering for youth who face JLWOP sentences. 
3. Graham: can not send kid to life without possibility of parole for dead body
4. Miller: 
X. Trace the process of a case
A. Crime
B. Pre-arrest investigation
C. Arrest
D. Complaint
E. First apperance/arraignment
1. Arraignment is a formal reading of the charges in court
F. prelim/grand jury
G. Actual arraignment on indicted/trial charges
1. Speedy trial, discovery, motions
H. Plea bargaining
I. Trial
1. Exception rather than the rule 
J. Sentencing
K. appels/dj issues
L. Collateral challenges/habeas corpus
XI. The Fourth Amendment- First Touch
A. Search of a Place
1. Katz/Jones
2. Was it a “Search”
3. Was there a state actor? Only applies to state actors
B. Contact with a person/seizure
1. Was it a seizure
2. If so, what kind of seizure
3. Mendenhall
C. Starts with search of a place or encounter with person (we start with search in class)
D. Focus on interactions between the police and people
E. Itis regulatory canon-at least that
F. Perhaps more tha just a canon of regulation when it comes to privacy rights
G. Justice stewart’s words: assurance of the right to be let alone (Katz)
H. ...persons, houses, papers, and effects…. Unreasonable searches and seizures… warrants… upon probable cause
I. Two Aspects: 
1. Reasonableness clause
2. Warrant Requirement Clause- based on probable clause
J. Tony Amsterdam: Court & the right of suspects in criminal cases
1. “Neither the records, nor the issues presented by these cases give the court a comprehensive view- or even a reliably representative view- of the doings in teh dark pit in which criminal suspects, police and the functionaries ofthe criminal courts wrestle with each other in sightless ooze. It is not surprising, then, that in these cases the Court shold be incapable of announcing judgments which respond coherently to the real problems of the pit.”
XII. Who does the 4th protect?
A. US v. Verdugo-urquidez
1. 4th A only applies to searches inside US
2. Does not apply to searches outside of US, even if conducted by American law enforcement
XIII. Whose conduct is regulated by the 4th A
A. Covers aonly GOVERNMENT ACTION
1. Public schools yes, private school no
B. DOES NOT COVER SEARCHES BY PRIVATE INDIVIDUALS, UNLESS WORKING FOR GOVERNMENT
XIV. General Approach to the 4th A
A. Searches only need to be “reasonable” and if tehre is a wrrant, it ust be based upon proable cause
B. Presumpton…. 
XV. Exclusionary Rule basics
A. What it is
1. If ev was illegally gotten, cannot come in at trial
B. Mapp v. ohio
1. Mapp held in 1961 that exclusionary rule is part of 4th→ applies to the states along with the 4th A itself,, incorporated completely into due process
2. Timing: cold war- very mark of a free nation that each person has zone ofprivacy where government cannot enter
XVI. Dollree (Dolly) Mapp
A. Facts: on may 23, 1957…. 
B. Who is miss mapp?
1. Has attorney on speed dial
2. Resourceful-- she had a phone and an attorney ready to call. 
3. communist.--> policy paraphanelia. Unpopular person. 
C. Facts: why this case was perfect at the time?
1. Very excessive case, broke her door, everything went wrong
2. Lied about having warrant AND brought a whole bunch of police to mess p her house and dont even find thing they were looking for.
D. Exclusionary rule was actually NOT a warren court invention- dates back to WEEKS in 1914 & perhaps even before
XVII. 4th A questions to ask
A. Was it a search
1. Detective will try to characterize police’s action as NOT a search under 4th A. 
B. Was there probable cause
1.  A. must preceed the search
C. Was there a valid warrant
1. Application to get a warrant that is decided on by magistrate judge
2. To be reasonable there USUALLY must be a warrant
D. Was there a valid exception
XVIII. Was it a search-Pre-Katz
A. Emphasis on physical invasion
B. Olmstead (1928)
1. Must be physical intrusion
2. Eavesdropping not a search because no physical invasion. 
C. Katz (see above)
XIX. 4th A searches?
A. All 4th oes is say that searches are unconstitutional without a warrant
B. Police can search--they just have to get a…. 
Reading 3: Search and Right to be Left Alone 70-94 + Jardines and Harris (Dog Sniff) Supplemental Pg. 1-10
I. Thermal Imaging of Homes
KYLLO  v. UNITED STATES
 Supreme Court (2001)
	FACTS
	Procedure
	RULE
	HOLDING

	Charge: Kyllo (defendant) was arrested for growing marijuana in his home. 
Device: The police came to discover the marijuana with the use of a thermal imaging device used to detect the heat from the high intensity lamps used to grow the plants inside. 
The thermal imaging device was used by an officer on the street outside Kyllo’s home to scan the house. 
The scan revealed that part of the house was significantly hotter than the rest. 
The police used this information to obtain a warrant to search Kyllo’s home where they found over 100 marijuana plants.
	Issue
Does the use of a thermal imaging device to detect levels of heat in a private home constitute a Fourth Amendment search?

	While an unwarranted search of a private home is generally presumed to be unconstitutional, home owners have NO reasonable expectation of privacy in the things freely observable by the public and therefore there is NO Fourth Amendment search and seizure if police gain information by observing things in public view.
Dissent (Stevens, J.)
The use of a thermal imaging device does not constitute a Fourth Amendment search and therefore no warrant is needed. 
Members of the general public are capable of determining on their own if one home is hotter than another through the use of their ordinary senses, such as by observing where ice is melting the fastest. 
Furthermore, the thermal imaging device does not constitute a search because it detects heat emanating through the side of the house, not heat still in the house.
Therefore, there is no intrusion into the home and the device merely detects information that has come out into the public domain.

	YES.. The use of a thermal imaging device constitutes a search under the Fourth Amendment. 
While there was NO physical intrusion on Kyllo’s home, the device was used to determine what was happening in his home. 
Reasoning: 
(1) To hold that the use of such a device does not constitute a search leaves homeowners at the mercy of advancing technology. 
(2) Also, all details of what transpires in a home are intimate details and protected by the Fourth Amendment unless they are freely observable by the public. 
Therefore, the use of a device not available to the general public to observe the inside of a home constitutes a Fourth Amendment search. 
For that reason, the warrantless search of Kyllo's home using the thermal imaging device was unconstitutional. 
The case is remanded for a determination of whether there was sufficient evidence without the thermal imaging to support the warrant.



II. Searches of Trash
A. CALIFORNIA  v. GREENWOOD
 United States Supreme Court (1988)
	FACTS
	Procedure
	RULE
	HOLDING
	Class Notes

	Police officers had information that Greenwood (defendant) was involved in illegal drug transactions. 
Search: The police had a garbage collector empty his truck and then go pick up Greenwood’s trash, which was left outside on the curb for collection. 
The evidence from Greenwood’s trash was offered as probable cause to support the issuance of a warrant authorizing a search of Greenwood’s home. 
The search of Greenwood’s home yielded evidence that led to Greenwood’s arrest on drug charges. 
	The trial court concluded that the search of a person’s trash violated the Fourth Amendment and the California Constitution. The trial court dismissed the charges against Greenwood. 
The state of California (plaintiff) appealed, and the court of appeals affirmed the district court’s dismissal. 
The state supreme court declined to review the appellate decision. The state petitioned the United States Supreme Court for review.
Issue
Does the warrantless search of trash left outside on the curb violate the Fourth Amendment?

	The warrantless search of trash left outside on the curb does not violate the Fourth Amendment, because a person has no reasonable expectation of privacy in trash left for collection in a publicly accessible place.
Dissent (Brennan, J.)
The police regularly and repeatedly searched Greenwood’s trash without a warrant, and no court has made a finding that those searches were justified by probable cause. The public will be surprised to learn that the Court disagrees with the commonly held view that rummaging through private refuse violates general expectations of appropriate behavior. When individuals can reasonably expect privacy concerning the contents of a closed container, a warrant is required to authorize search of the container even in the existence of probable cause. The contents of a trash bag are no less private simply because they are placed in the bag with the intent to be discarded. The contents of trash can reveal a broad range of private details about one’s life. The public has demonstrated its disapproval of the invasion of personal refuse by third parties, such as reporters, private investigators, and snooping neighbors. Trash rummaging is widely prohibited by municipal ordinances, which reinforce the public’s expectation of privacy. The simple fact that it is possible that one’s trash may be violated does not lead to the conclusion that privacy is not an expectation. This is not a case where Greenwood could have maintained privacy by keeping his trash within the confines of his residence. To the contrary, county ordinance required him to place his trash for collection. Finally, the voluntary relinquishment of control over a package does not amount to a relinquishment of the expectation of privacy. If it did, every letter mailed through the postal service or package turned over for delivery by a private carrier would be divested of the protections of the Fourth Amendment. Precedent has held for more than 110 years that the possibility that the privacy of a sealed package might be violated does not support a warrantless search.

	NO. 
Holding: The warrantless search of trash left outside on the curb does not violate the Fourth Amendment. 
Fourth Amendment protections attach when (1) an individual demonstrates a subjective expectation of privacy and 
(2) the individual’s subjective expectation is supported by societal acceptance that the expectation is objectively reasonable. 
Reasoning: 
(1) Trash is regularly exposed to the public where it may be invaded by animals and other members of the public. 
(2) People place their trash out for collection with knowledge that it will be taken into the possession of a third party and with no guarantee that the trash collector will not subsequently pick through it. 
We conclude that society does not accept the expectation of privacy in one’s trash, which has been left outside for pickup, as objectively reasonable. 
That conclusion is supported by decisions from every jurisdiction of federal appellate courts. 
Greenwood argues that the state court’s conclusion that the California Constitution confers the right to privacy over one’s trash mandates recognition of the same right under the Fourth Amendment. 
States are free to impose more stringent privacy protections than those embodied in the United States Constitution, but variations in state laws do not affect the determination of reasonableness under the Fourth Amendment. 
The protections of the Fourth Amendment are not defined by the particularities of state law. The judgments of the state courts are reversed.

	Knowingly exposing to public (third party) and voluntarily exposing to public.
Need a warrant to put tracker on jeep and warrant to enter house to access the jeep 


III. Observation and Monitoring of Public Behavior
UNITED STATES  v. KNOTTS
 U.S. Supreme Court (1983)
	FACTS
	Procedure
	RULE
	HOLDING
	Class Notes

	Chemical manufacturer 3M Company informed a Minnesota Bureau of Criminal Apprehension narcotics officer that Tristan Armstrong (defendant) was stealing chemicals used to make drugs. 
Police began investigating Armstrong and learned that he purchased additional chemicals from Hawkins (Hawkins) Chemical Company and delivered them to Darryl Petschen (defendant). 
Search: Hawkins allowed police to place a transmitter called a beeper inside a container of chloroform, which they gave to Armstrong during his next purchase. 
Search: Using the beeper and visual surveillance, police followed the container to Knotts’ (defendant) cabin in Wisconsin. 
Over the next three days, the police gathered enough evidence to obtain a search warrant. 
Inside the cabin, they found a fully stocked drug laboratory. 
Charge: The defendants were charged with conspiracy to manufacture controlled substances in violation of 21 U.S.C. § 846 (1976) and brought before the United States District Court for the District of Minnesota. 
	Armstrong pled guilty and testified against Knotts and Petschen at trial. Knotts filed a motion to suppress on the grounds that the use of the beeper without a warrant violated the Fourth Amendment. The motion was denied, and Knotts was convicted and sentenced to five years in prison.
Issue
Does the government’s monitoring of a beeper to track the movements his car without a warrant violate the Fourth Amendment?

	Monitoring the signals of a beeper to track the movements of a car does not constitute a search requiring a warrant under the Fourth Amendment.
Concurrence (Stevens, J.
Because Knotts did not raise the issue of whether placing the beeper in the chloroform container was reasonable, the officers acted reasonably in monitoring the beeper signals. 
However, the majority opinion states that the chloroform container was outside in the open fields, but this is not supported by the record. 
Further, the assertion that the Fourth Amendment does not prohibit police from supplementing their senses with technology is overbroad and directly contradicts the holding in Katz v. United States, 389 U.S. 347 (1967).
.

	NO. Surveillance of a car by beeper is equivalent to visual surveillance of the car on public roadways. 
Prior case law makes clear that a person’s expectation of privacy is greatly reduced in a car. 
Reasoning: 
(1) Petschen voluntarily travelled to Knotts’ cabin on public roads and made his direction and destination public information. 
(2) Knotts’ expectation of privacy in his cabin and the surrounding area did not extend to Petschen’s car, which entered Knotts’ property from the public roadway. 
(3) Likewise, Knotts did not have a reasonable expectation of privacy with respect to the chloroform left outside in the open fields. 
(4) All of the evidence gathered against Knotts could have been obtained by visual surveillance, but the Fourth Amendment does not bar law enforcement from supplementing their senses with new technology. 
Since monitoring the beeper did not intrude upon Knotts’ reasonable expectation of privacy, no search occurred invoking the protections of the Fourth Amendment. The ruling of the trial court is affirmed.

	Knotts charged with drug conspiracy 
Chlorophom is something known to be used in the production of drugs
Is there a search in tracing the movement of the container of chlorophom through the public using a beeper that exposes the location: No because no reasonable expectation of privacy because it is only ENHANCING the govt ability to watch you but its not taking them somewhere they could not go. The police could have less efficinetly followed the container and all the beeper is essentially doing is allowing the police to follow the container
Since its not a search you dont need probable cause first and the police can use al the informatoin they learned. 


A. United States v. Karo (1984): Court found that placement of a beeper in a container was a search. 
1. Different from Knotts because in Knotts they follow on the road, but in Karo the beeper is used to trace drugs inside a private home. 
2. The 4th amendment is NOT violated WHEN agents initially install the beeper on the container. 
3. Agents here go and place the beeper on the drum with the original consent of the owner and then the container is transferred to the buyer without the original consent of the buyer. 
4. 4th amendment is violated when beeper goes into private residence and transmitting location to police while it's in private residence
5. TAKE AWAY FROM KARO AND KNOTTS: Public behavior is not protected. . 
B. United States v. Jones  (2012): Court held that placing a device on a person’s car and tracking the car’s movements for 28 days was a search within the meaning of the 4th amendment. (Scalia focused on the placing of the evidence on the car being a trespass and thus = search.) 
1. Start off ALWAYS  with KATZ Only if something is not a search under KATZ, do you ask if Jones adds an additional layer of protection to this individual
C. United States v. White (1984): The court held that listening to a radio receiver in possession by an agent of a conversation when another government informer carrying the radio transmitter engaged in a conversation with a suspect was NOT a search because, -Justice White writes for the plurality of four- the suspect had no reasonable expectation of privacy in the conversation. 
1. Recorded convo with a police undercover agent
2. Assumption of risk: talking to false friend (third party) (no expectation of privacy)
3. Third Party = General Public
D. Similarly, the Court has found that inspection of Bank Records are NOT searches under the 4th amendment because banks are parties to any transactions and thus have knowledge of them (the information is known by others). 
E. Court has gone further and found that people have NO reasonable expectation of privacy in the phone numbers they dial or receive calls from. (issue: police use of “pen registers” to monitor calls)
SMITH  v. MARYLAND U.S. Supreme Court (1979)
	FACTS
	Procedure
	RULE
	HOLDING
	Class Notes

	Smith (defendant) was convicted of robbery. 
Search: Over Smith’s objection, a pen register tape that showed he had called the woman he had robbed was introduced at trial. 
Smith appealed his conviction.
	Smith appealed his conviction.
Issue
Does a person have a reasonable expectation of privacy in the phone numbers he dials from the privacy of his home?

	The Fourth Amendment protects people from unreasonable searches and seizures where a person exhibits a reasonable and subjective expectation of privacy.
Dissent (Marshall, J.)
Even assuming that people know the phone companies keep records of outgoing calls, such voluntary disclosure to a third party does not mean people have assumed the risk that the information will be passed on to the police. 
Furthermore, people should not be expected to assume such risks that a free and open society would condemn.
Dissent (Stewart, J.)
The Fourth Amendment should apply to phone numbers that a person dials in the privacy of his or her home or office. 
First, this information comes from places where a person has a reasonable expectation of privacy. 
And second, revealing who a person speaks with on the phone actually reveals intimate details about his or her life.

	NO. A person does not have a reasonable expectation of privacy in the phone numbers he dials and evidence obtained through the use of a pen register is admissible in trial. 
Reasoning: It is public knowledge that the phone company keeps records of people’s outgoing calls so when people make a call they are voluntarily making public who they call. 
While Smith made the phone call in the privacy of his home, he ONLY had a reasonable expectation that his conversation would remain private, not that the number he called would remain out of the public record. 
Therefore, even if Smith believed he had an expectation of privacy in the number he dialed, this expectation was NOT reasonable and the use of a pen register does not constitute a search under the Fourth Amendment.

	


F. In 1996, Congress enacted a statute that prohibits the installation or use of pen registers, except relating to the “operation, maintenance, and testing of a wire or electronic communication service or to the protection of the rights or property of such a provider.” 
1. A federal court may issue such an order for 60-day period if the federal or state attorney has “certified to the court that the relevant information is ongoing criminal investigation. 
G. The USA Patriot Act allows Attorney General to obtain authority for a pen register from the Foreign Intelligence Surveillance Court “for any investigation to obtain foreign intelligence information not concerning a U.S. person or to protect against international terrorism or clandestine intelligence activities, provided that such investigation of a US person is not conducted solely upon the basis of Activities Protected by the First Amendment. 
IV. Use of Dogs to Sniff for Contraband
A. United States v. Place: 
1. Holding: a canine sniff of a closed luggage is not a search. 
2. Facts: Place aroused police suspicion when he was flying out of miami to LaGuardia. Agents took the to Kennedy Airport, where a dog reacted positively to a “sniff test.” 90 mins. Had elapsed since the seizure of respondent’s luggage- since it was a Friday afternoon,, the agents retained the luggage until monday morning when they secured a search warrant from a magistrate and found 1,125 grams of cocaine.
3. Reasoning: 
a) Policy: if this investigative procedure is itself a search requiring probable cause, the initial seizure of R’s luggage for purposes of subjecting to a sniff test- no matter how brief- could not be justified without probable cause. 
b) A “canine sniff” by a well trained narcotics dog does NOT require opening the baggage, it does not expose non-contraband items that otherwise would remain hidden from public view→ information is obtained in way less or non intrusive manner. 
c) Sniff discloses ONLY the presence or absence of narcotics, a contraband item (information obtained is limited). 
d) Owner of property not subjected to embarrassment and inconvenience entailed in less discriminate and more intrusive methods. 
e) There is no reasonable expectation of privacy for contraband
f) Courts act like: Dogs are these mythical creatures that are 100% sniffing contraband
B. ILLINOIS v. CABALLES U.S. Supreme Court (2005)

	FACTS
	Procedure
	RULE
	HOLDING
	Class Notes

	Charge: Roy Caballes (defendant) was pulled over for a routine traffic stop by Illinois State Trooper Daniel Gillette. 
Another trooper, Craig Graham, heard Gillette’s report on the radio and took his narcotics-detection dog to the scene. 
Search: Graham let his dog sniff the car while Gillette wrote Caballes a warning ticket. 
The dog detected drugs in the trunk, and the officers conducted a search. 
They found marijuana and arrested Caballes. 
This process took ten minutes.
	Issue
Does the use of a drug dog to perform a sniff test during a routine traffic stop without reasonable, articulable suspicion violate the Fourth Amendment?

	The Fourth Amendment does NOT require reasonable, articulable suspicion to administer a canine sniff test during a routine traffic stop.
Dissent (Souter, J.)
The sniff test was an unauthorized search. The holding in Place that drug dog sniff tests are sui generis is based on the faulty assumption that drug dogs do not err. 
Since that decision, it has become clear that drug dogs exhibit a high rate of false positives and the sui generis treatment is no longer justified. Canine sniff tests should be treated as searches.
Dissent (Ginsburg, J.)
Caballes was stopped for driving six miles per hour above the speed limit. 
Gillette did not request assistance or a dog sniff. 
Even if the sniff test did not lengthen the stop, it unreasonably broadened the scope of the stop into a drug investigation. The Fourth Amendment was violated.

	NO. 
Rule: A drug dog may ordinarily be used to perform a sniff test during the course of an otherwise lawful traffic stop without violating the Fourth Amendment.
A legitimate traffic stop for the purpose of giving the driver a warning ticket is a lawful seizure under the Fourth Amendment. 
However, that stop may NOT be unreasonably prolonged. 
Further, police conduct MUST intrude upon an individual’s legitimate privacy interest before it will be considered a search under the Fourth Amendment. 
Reasoning: Because there is no legitimate interest in possessing drugs, actions by police that serve only to uncover such possession are not searches. 
In United States v. Place, 462 U.S. 696 (1983), sniff tests by trained drug dogs were considered sui generis because they are unlikely to indicate anything other than the presence or absence of drugs. 
Reasoning: In this case, 
(1) the traffic stop was lawful and not overlong. Caballes was unable to substantiate his argument that drug dog error rates contradict the sui generis nature of sniff tests set forth in Place.
As such, sniff tests do not intrude on an individual’s legitimate privacy interests.
In this case, the sniff test was properly performed during the course of a lawful traffic stop and did not reveal any of Caballes’ private information other than the presence of drugs in the trunk, unlike the thermal-imaging devices in Kyllo v. United States, 533 U.S. 27 (2001). The Fourth Amendment was not violated.
	Probable cause for changing lanes without blinker = his own observation. 
No reasonable objective expectation of privacy that society wants to uphold for contraband→ dogs ONLY sniff for contraband. =  not a 4th A search
The moments the dog alerts there is probable cause. 
What if after the cop gives you a ticket, they say you are not allowed to go and THEN bring the dog= that is not admissible because the search was not conducted during the legal traffic spot. → this is extending the traffic stop to do this search, which is detaining without cause. (if you consent to dog search then that is your problem.) 



FlORIDA V. JARDINES United States Supreme Court (2013)
	FACTS
	Procedure
	RULE
	HOLDING
	Class Notes

	After receiving a tip about a house in which marijuana was growing, a detective approached the house, which was owned by Jardines (defendant), with a drug-sniffing dog. 
As the detective neared Jardines's porch, the dog detected the odor of marijuana. 
The dog sat on the porch at the odor's strongest point, as he was trained to do. 
As a result of this, the detective was able to get a warrant to search the house, and Jardines was eventually arrested. 
	At trial, Jardines argued, among other things, that the use of the dog constituted a search and violated his Fourth Amendment right against unreasonable searches. 
The United States Supreme Court granted certiorari.
Issue
Is using a drug-sniffing dog on a homeowner's porch to investigate the contents of the home a search within the meaning of the Fourth Amendment?

	Using a drug-sniffing dog on a homeowner's porch to investigate the contents of the home is a search within the meaning of the Fourth Amendment.
Concurrence (Kagan, J.)
The Court's ruling is correct on property grounds, but the outcome would be the same if the Court's ruling were based on Katz's reasonable-expectation-of-privacy rubric.
Dissent (Alito, J.)
Trespass law does not support the majority's decision in this case. The majority admits that people—even police officers—have an implied license to walk up to a house without a warrant.
 This is so even if the officer's purpose is to obtain information by way of a conversation with the homeowner after a knock on his door. 
There is no support for holding that an officer's otherwise-legal presence at a homeowner's door is somehow made illegal solely due to the presence of the officer's dog. 
Additionally, the Court's ruling is incorrect under Katz's reasonable-expectation-of-privacy rubric, because a reasonable homeowner must expect that if he is growing marijuana, the odor of the marijuana will emanate from the house onto the porch.

	YES. A search occurs under the Fourth Amendment when the government obtains information by physically intruding on an individual's person, house, or belongings.
 Although Katz v. United States, 389 U.S. 347 (1967), permits the obtaining of information outside of a traditional search in areas where an individual does not have a reasonable expectation of privacy, Katz "does not subtract anything from the [Fourth] Amendment's protections when the Government [engages] in a physical intrusion of a constitutionally protected area."
For example, using a drug-sniffing dog on a homeowner's porch to investigate the contents of the home does not invoke Katz, but rather is a search within the meaning of the Fourth Amendment. 
The use of a trained police dog with the objective of uncovering evidence goes beyond the implied license to go up to a house and, for example, drop off mail or knock on the door. 
It is a physical intrusion on the homeowner's property. 
Accordingly, in this case, the detective's use of the drug-sniffing dog to detect marijuana constituted a warrantless search of Jardines's porch—the curtilage of his home—in violation of his Fourth Amendment rights. 
The detective obtained information by physically intruding on Jardines's property, so there is no need to determine whether Jardines's expectation of privacy was intruded upon under Katz.

	The dog is Sniffing the front porch of D’s home. 
Similar to the thermal area case above,-- dogs are advanced technology and are searching for something that you can only see if you are inside the home. 
They call the area around the home, on the ports the curtilage. 


FlORIDA V. HARRIS United States Supreme Court (2006)
	FACTS
	Procedure
	RULE
	HOLDING
	Class Notes

	The officer conducted a traffic stop of defendant Clayton Harris's truck because his tag had expired. Approaching the truck, the officer noticed that the defendant was shaking, breathing fast, and appeared agitated – he also noticed an open beer container in the vehicle's cup holder. When the defendant refused consent to search the truck, the officer deployed Aldo to walk around the truck. As he performed a "free air sniff" of the truck's exterior, the dog alerted his handler to the driver's side door handle.[6]
The officer then searched the vehicle, and found over 200 pseudoephedrine pills in a plastic bag under the driver's seat. 

	Issue

	.

	Justice Elena Kagan stated that the dog's certification and continued training are adequate indication of his reliability, and thus is sufficient to presume the dog's alert provides probable cause to search, using the "totality-of-the-circumstances" test per Illinois v. Gates.
	Sidetrack in Harris: Level of Proof
The accuracy is something that is VERY important. 
Even more IMPORTANT: where did the sniff take place? At the home or traffic stop
If traffic stop then you look to see if the search extended the traffic stop?
There are many searches that are searches but not searches under 4th A. 
Notice that ALL CASES INITIATED BASED ON TIPS. 
Mendenhall is very important case



READING 4: SEIZURE Pg. 293-306
A. D
B. D
C. D
D. D
E. D
F. Seizures and Arrests
a. 4th A applies to seizures, whether of a person or of his property.
b. Arrests must be based on probable cause, but a person may be stopped by the police with just reasonable suspicion. 
c. Arrests and stops are seizures within the meaning of the 4th A. 
d. An illegal arrest or stop generally requires the exclusion of of the evidence gained as a result. 
e. Three Important questions with regard to seizures
i. (1) is a warrant needed for arrests? 
ii. (2) when does a seizure occur? 
iii. (3) Is an arrest permissible for a minor offense that does NOT carry with it the possibility of a prison term
I. Is a Warrant Needed for Arrests
United States v. Watson
 US. Supreme Court (1976)
	FACTS
	Procedure
	RULE
	HOLDING

	On August 17, 1972, a reliable informant alerted a postal inspector that Watson (defendant) had a stolen credit card. 
The informant gave the card to the inspector and agreed to set up a meeting with Watson. 
During the meeting, the informant signaled that Watson had more stolen cards. 
Police arrested Watson, read his rights as required by Miranda v. Arizona, 384 U.S. 436 (1966), and asked to search his car. 
Watson consented to the search and officers found two stolen credit cards inside. 
Charge: Watson was charged with possessing stolen mail. 
	Before trial, Watson moved to suppress the evidence found in the car, claiming that the warrantless arrest was invalid and his consent to search the car ineffective. 
The trial court denied the motion, and Watson was convicted. 
The Court of Appeals then held that the arrest was invalid.
Issue
Does a warrantless arrest violate the Fourth Amendment if there was probable cause to believe that the person had committed a felony?
	Warrantless arrest is permitted if there is probable cause to believe the person has committed a felony.
Dissent (Marshall, J.)
The officers present during Watson’s meeting with the informant had probable cause to believe a felony was being committed in their presence; therefore, the arrest was valid under the exigent circumstances doctrine. The Court goes far beyond the question presented by this case to issue a rule that is contrary to the current interpretation of the Fourth Amendment. Requiring a warrant for an arrest absent exigent circumstances protects sacred individual rights without impeding legitimate governmental interests in law enforcement.
.

	NO. 
Rule: Police may arrest a suspect without a warrant if there is probable cause to believe the suspect committed a felony. 
The United States code expressly authorizes postal inspectors to make warrantless arrests if there are “reasonable grounds” for believing the suspect committed a felony. 
Reasoning: The fact that this authority has been granted to various groups of officers of the federal government demonstrates that Congress has deemed such arrests reasonable under the Fourth Amendment. 
The judgment of Congress on matters of constitutionality is given great deference. 
Beyond that, case law supports the validity of warrantless arrests for suspected felons. 
This common law rule has endured. 
Police may conduct a search incident to the arrest
Application: In this case, Watson’s arrest was constitutional, and the search of the car was made with valid consent. The ruling of the Court of Appeals is reversed.


II. When is a Person Seized
? 
A. United States v. Mendenhall U.S. Supreme Court (1980)
	FACTS
	Procedure
	RULE
	HOLDING
	Class Notes

	Upon exiting her plane, Mendenhall (defendant) was approached in the airport by two plain clothes Drug Enforcement Administration (DEA) agents who asked to see her plane ticket and identification. 
The agents testified that they decided to question Mendenhall because she was behaving in a way typical of people illegally transporting drugs. 
Mendenhall showed the police her identification and ticket which they then gave back to her. 
After identifying themselves as DEA agents, the agents then asked if she would come with them to their office and she complied. 
The agents did not brandish their weapons but at trial, one of the agents testified that at this point if she had wanted to leave, Mendenhall would have been restrained
Once at the office, the agents asked if she would consent to a search of her bag and her person. She agreed. 
As she was undressing, two packages of heroin that Mendenhall was hiding on her person were discovered. 
	The district court held that the consent to search was freely and voluntarily given while the court of appeals held that consent to the search was not voluntary and the result of prior government misconduct.
Issue
Has a Fourth Amendment seizure occurred where the totality of the circumstances indicate that the citizen was free to leave police custody?
	A Fourth Amendment “seizure” occurs when a reasonable person would believe that he is NOT free to leave police custody.
Concurrence (Powell, J.)
The Court did not need to go so far as to hold that the agents’ actions did not amount to a Fourth Amendment seizure of Mendenhall. 
The agents stopped Mendenhall based on reasonable and articulable suspicion that she was engaged in criminal activity. Therefore, the search can be upheld as constitutional because the agents acted pursuant to the Fourth Amendment.
Dissent (White. J.)
When the DEA agents stopped Mendenhall as she was exiting her plane, she was “seized” within the meaning of the Fourth Amendment and the stop was unconstitutional because the agents lacked reasonable suspicion that she was engaged in criminal activity. 
The Court’s opinion wrongly relies on the lack of evidence indicating that Mendenhall was not free to leave because the issue of whether or not she was in fact seized was not decided at trial and is therefore not part of the record. 
Furthermore, when she went with the agents to their office, Mendenhall was subject to a Fourth Amendment seizure.-->  The DEA agent testified that at that point she was no longer free to leave, and her mere willingness to go with the agents does not satisfy the legal requirement for consent.
	NO. In this case, there was NO Fourth Amendment seizure.
Rule:  A Fourth Amendment seizure does NOT occur unless the totality of the circumstances would lead a reasonable person to believe he was not free to leave. 
Reasoning: 
(1) When the agents first approached Mendenhall, she was in a public space. (2) The agents were not in uniform, and they did not display any weapons. 
(3) The agents simply approached her, identified themselves and asked for her identification and ticket. 
There was no reason to believe she could not simply walk away from the conversation. 
(4) Furthermore, when Mendenhall agreed to follow the agents to their office, her consent was not the product of any coercion or duress.-->  The police neither told her she had to go nor threatened her if she did not. 
(5) Finally, her consent to the search is valid because it was freely and voluntarily given and was not the result of an illegal seizure. 
Therefore, the judgment of the court of appeals is reversed and the case is remanded.

	 In class timeline:
* context: 1976- detroit airport- flight lax→ DET
* Route known for drug traffic
* Ms. Mendenhall was a 22 yr old african american woman w/o a high school diploma (not sophisticated airport traveler), 
* last person to get off the plane, significance→ could mean absolutely nothing, but cops says that getting off last and all these things = demeanor associated with narcotics.  (this info is important because a stop must be justified at its inception--looking at the info above into account what the officers might know objectively. So we can not consider any personal facts) . but if we look at it if this encounter we are talking about it is justified in terms of a REASONABLE PERSON. That it doesn't matter what their race or education is. 
(1) Shaky-- demeanor assoc. With someone in narcotics, but started shaky after officer ID’ed himself as DEA. 
(2) 1st approach ms. Mendenhall. 
* argument that it is a consensual encounter: did not show weapons, did not physically touch, did not show weapons, they ASKEd, not told, were not in uniforms, 
* tone of voice, exact language? 
* Just being in uniform could be intimidating in itself because of batons, guns, flashlights,
* physical touching is a pretty big deal. 
(3) DEA Office (third stop in timeline) 
* is this an arrest, or consensual encounter since cops learned new facts (above) in between stop (2) and (3) DEA office [asking, no uniforms, asking) 
* mendenhall responds “voluntarily in a spirit of cooperation” 
* in cases--- look for actual descriptions such as smile, shake head, said yes, than a descriptive description. 
* is it justified when she is in the dEA’s office before things go down because it's consensual, terry stop, or arrest
* Assume its a terry stop? Is being shaky after they Id’ed themselves as DEA and agrees to go with them, but she has ticket in someone else's name, and was only there for two days (add this stuff to the first background context) --back in 1970 it wasn’t super illegal to fly with a ticket that had someone else name-families could trade tickets, but it would raise suspicion back then) == RAS is close now. And for RAS the particular crime suspected must be “afloat”--maybe maybe it is RAS now. 
* here the officers find receipt with someone else's name
* is it an arrest because they moved her to their office? 
* since it is not an easy given terry stop--- we ask, is it a voluntary consensual encounter? (if it is you don’t need to get into analys if of is there enough evidence  (RAS) for a terry stop
(4) when she is in the office- a female’s officer “asked” (we don’t know what asks mean--what words, tone, body language did she use)  if she can search her body and officer tells mendenhall she has the right to refuse--mendenhall says yes but we don’t know either person' words. 
* is this search of hers consensual, terry stop, or arrest? → SC says this continues to be consensual. 
* as a result of the search, they find two bags of heroine that she hands over
* here, there is probable cause to arrest her for drugs. To be arrested for possession of drugs you need to have drugs (on you or on the ground) ---FIRST YOU must find the drugs, then you can arrest and search them. 
* on exam must ID moment of probable cause or RAS and do analysis each step of the way. 
* you can not get voluntary consent that arises from an an illegal terry stop or arrest→ once there is an illegal terry stop or arrest, everything that follows is illegal evidence. 
Note: officer can not use refusal to search or having an encounter in evidence. You can say, “no sorry officer i have somewhere to go”... the WAY you refuse may give rise to additional cause (running or saying fuck you, no) 



B. On Many subsequent occasions, the SC reaffirmed and applied Mendenhall definition of a seizure. 
1. Florida v. Bostick (1991): “The est was not whether a reasonable person in his situation would have felt free to leave, but whether a person would “feel free to decline the officers’ requests or otherwise terminate the encounter.” 
a) Issue: Whether there was a seizure when police boarded a bus and asked passengers for permission to search their luggage- passengers on a bus are generally not “free to leave” when this happens. 
2. United States v. Drayton (2002): The court found that there was NOT a seizure when three police officers boarded a bus and asked the passengers permission to search their bags. 
a) Reasoning: Aisle was not blocked, and no one told passengers that they were required to remain. 
b) Reasoning: “If a reasonable person would feel free to terminate the encounter, then he or she has not been seized.” The Reasonable Person Test is OBJECTIVE and presupposes an INNOCENT person
3. Brendlin v. California: SC, expressly applied Mendenhall and concluded that passengers are seized when they are riding in a car stopped by police. 
a) “When a police officer makes a traffic stop, the driver of the car is seized within the 4th A and the PASSENGER is SEIZED as well. 
C. The effect of finding a seizure is that the passenger can invoke the exclusionary rule by arguing that the police acted illegally.
READING 5: VALID SEARCH & SEIZURE: WARRANT AND PC REQUIREMENTS (306-322) + ADDITIONAL READING: 94-110, 122-139 + FRE 31(e)(2)(A): ONLINE
I. SEARCH AND SEIZURES (306-322)
California v. Hodardi D. (1991) 
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	Two police officers were on patrol. As they were approaching a small car, the youths huddled around the car saw the officers and took off running. Suspicious, the officers gave chase. Just before one officer caught up with him, Hodari D. (defendant), tossed the crack cocaine he had been carrying. 

	Hodari D. moved to have the drug evidence excluded at trial and the motion was denied.
ISSUE
Does a Fourth Amendment seizure occur where an officer makes a show of authority but the subject does not succumb or surrender?
	A Fourth Amendment seizure occurs where the police exercise physical force over a subject or where a subject submits to an officer’s show of authority.
Dissent
The majority’s holding that the Mendenhall rule is a necessary but not a sufficient condition to finding a Fourth Amendment seizure is counter to all previous jurisprudence. An initial show of police authority will inform a subject that he is not free to go. However, under the Court’s holding, the subject will not be “seized” until the police exercise physical control over him, regardless of how much time lapses. Such a rule will significantly impede on citizens’ Fourth Amendment rights. An officer may signal a citizen to stop and either rely on the citizen’s response to justify his stop, or use the time it takes the citizen to come under his control to come up with a reason to justify his actions.
	NO. 
RULE:A Fourth Amendment seizure occurs when a citizen submits to a show of police authority or is physically restrained by an officer. 
RULE: While an arrest can occur by the slightest application of physical force, if the subject frees himself from such restraint the arrest and seizure come to an end until the subject is brought back into police custody. 
The common definition of “seizure,” meaning taking possession, supports this position. 
From a policy standpoint, the definition of seizure should not be extended to include times when an officer makes a show of authority but has yet to apprehend a subject because a fleeing subject should be encouraged to obey the police orders to “stop.” 
Finally, while United States v. Mendenhall, 446 U.S. 544 (1980), held that a seizure occurs when a reasonable person would feel he is not free to go, this is a necessary element but does not itself justify a finding of a Fourth Amendment seizure. 
APPLICATION: Therefore, when Hodari D. was fleeing the police, he was not yet subject to a Fourth Amendment seizure. Hence, when he threw the drugs away before the officer caught him, he abandoned the drugs and the confiscation was not the fruit of a seizure. Accordingly, the drugs were properly admitted at trial.
	Crime: possession of cocaine
Evidence: cocaine
If he was seized at the time he dropped cocaine then the evidence would be inadmissible because the search violated 4th A. 
Info the cops have before they start chasing him and before he ditched cocaine: cops knew it was a high crime area, kids in high crime area around a car. → at this point cops did not have PC or RAS. cops cannot act on a hunch. If the seizure occurs when they start chasing him before he ditches cocaine then it was a improper seizure and cocaine is inadmissible. 
Hodari speaking with feet about not wanting to communicate with him.  And now he ditches cocaine before police officer physically touches him… the admissibility of cocaine is admissible because he “abandoned it” by throwing it or he was not seized until he is tackled. [policy: SC avoids having to apply 4thA in these situations because it is VERY COMMON- called a Drop-See].
Takeaway: you are not seized until the last moment-- when you are tackled (policy: a rule favoring the admissibility of evidence) 
Hodari D. established the floor, NOT the ceiling. -- professor’s motion but judge’s dont necessarily agree with her. 
Consistent with Mendenahll? SC said hodari d would feel free to leave until PO tackled him. 


A. For What Crimes May a Person Be Arrested
Atwater v. City of Lago Vista
 (2001)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	In March 1997, Gail Atwater (plaintiff) was CHARGE: pulled over for driving without a seatbelt and for failing to secure her two children in the front seat. 
Each violation is a misdemeanor carrying a fine of $25 to $50. Pursuant to Texas law, the officer arrested Atwater instead of issuing a citation. 
Atwater was booked into jail, brought before a magistrate, and released on bond. 
	Atwater sued the officer, the police chief, and City of Lago Vista (defendants) under 42 U.S.C. § 1983 claiming that the arrest was an unreasonable seizure under the Fourth Amendment.
ISSUE
Does a warrantless arrest for a minor offense violate the Fourth Amendment? (May the police arrest a  person for a crime that has NO possibility of a prison sentence?
	The Fourth Amendment does NOT prohibit a warrantless arrest for a minor offense.
Dissent
The majority rule authorizing custodial arrest where there is probable cause to believe a nonjailable offense has been committed is contrary to the Fourth Amendment prohibition against unreasonable searches and seizures. Since history is inconclusive, the question must be whether such seizures are reasonable. 
REASONING: Even a short seizure is a very serious intrusion of privacy. While there may be legitimate government interests that may justify that intrusion in cases involving minor offenses, the officer should only make a custodial arrest in such cases if “specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant [the additional] intrusion.” The Court acknowledges that no government interest in this case justified the intrusion Atwater experienced. The arrest was therefore unreasonable in violation of the Fourth Amendment. Further, the Court’s rule sets a dangerous precedent allowing not only arrests, but also searches incident to arrest, wherever probable cause exists to believe a fine-only offense has been committed, no matter how unreasonable.
	NO- 
RULE: The Fourth Amendment does not prohibit warrantless arrests for minor offenses. 
It is unclear whether the Framers of the amendment intended to prohibit warrantless arrests for misdemeanors that did not constitute a breach of the peace. The laws and legal commentary at common law indicate disagreement about the power. 
REASONING: Further, the widespread practice from the common law era to date has been to permit such arrests. 
Atwater urges the 
creation of a new rule forbidding warrantless arrests for nonjailable offenses absent a “compelling need for immediate detention.” 
REASONING (Policy): While such a rule would be fair in this case, it would be difficult for government officers to implement in practice and likely lead to increased litigation.--> Arresting officers may not know the specific penalty for every given offense and may not be able to discern the necessary facts. 
For example, an officer making a drug arrest may not know the exact weight of the drugs in question. The same can be said of traffic offenses. 
POLICY: The goals of the Fourth Amendment are best advanced with simple rules that are easy to administer. 
RULE: An officer with probable cause to believe any crime has been committed in his presence may arrest the suspect without violating the Fourth Amendment. 
APPLICATION: In this case, the officer had probable cause to believe Atwater had violated the seatbelt laws in his presence. Therefore, the arrest was constitutional.


B. Whether such arrests are permissible if they violate STATE law?
Virginia v. Moore
 (2008)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	CHARGE: Moore (defendant) was arrested by police officers after the officers received a radio report that Moore was operating a vehicle with a suspended license. 
Under state law, operating while suspended, in most circumstances, constituted a citation violation and NOT an arrestable offense. 
The police arrested Moore and then searched his vehicle and discovered illegal drugs. 
Moore moved to suppress the search evidence. State law did not require the suppression of evidence obtained in violation of state law, but Moore argued that the search violated his Fourth Amendment rights because it violated the state law regulating arrests for the underlying offense. 
	The trial court denied Moore’s suppression motion and Moore was convicted.
Moore appealed. 
The intermediate appellate court found that none of the circumstances rendered Moore’s operation while suspended an arrestable offense under state law. 
A panel of the intermediate court of appeals reversed Moore’s conviction on Fourth Amendment grounds, but the 
court of appeals en banc reversed the panel decision and affirmed the conviction. 
The state supreme court concluded that a search premised on a citation violation was prohibited by the Fourth Amendment and reversed Moore’s conviction. The state (plaintiff) petitioned the United States Supreme Court for review.
ISSUE
Does a police search based on probable cause violate the Fourth Amendment when the search is conducted subsequent to an arrest that is not authorized by state law?
	A police search based on probable cause does NOT violate the Fourth Amendment even when the search is conducted subsequent to an arrest that is not authorized by state law.
CONCURRENCE
I believe that Moore’s objection to arrest in violation of state law finds more support in history than the majority acknowledges. The state laws that the Fourth Amendment was intended to protect against were laws that violated individual privacy as opposed to laws that conferred enhanced protections against invasions of privacy. Likewise, I do not find substantial precedent in support of the principle that a warrantless arrest is constitutionally permissible any time a crime is committed in view of an officer. I agree with the majority opinion, however, to the extent that Moore’s position overlooks the minimal consequences the state legislature chose to attach to an arrest made in violation of state law. In particular, the state chose not to require suppression of evidence obtained through an unlawful arrest. Moore would have Fourth Amendment consequences attach to one state law in contravention of another state law. A state is at liberty to impose protections against search and seizure that exceed Fourth Amendment protections and to mitigate the consequences that may arise from the extension of additional protections by limiting the ability of individuals to seek relief for violations of those enhanced protections.
	NO. 
RULE: A police search based on probable cause does not violate the Fourth Amendment, even when the search occurs after an arrest not sanctioned by state law. 
State law provides that operating a vehicle while suspended is an arrestable offense only under certain circumstances. 
RULE: A search violates the Fourth Amendment when the search is unreasonable. POLICY: The Fourth Amendment is not intended to act as a mirror of state laws regulating search and seizure. To the contrary, history underlying the enactment of the Fourth Amendment indicate that its primary concern was to protect citizens against unreasonable search and seizure laws. 
The test of Fourth Amendment reasonableness of a search or seizure requires comparison of the scope of intrusion upon individual privacy against governmental interests promoted by the search. 
PRECEDENT: We have consistently held that when probable cause exists to believe that a person has committed even a minor crime, the person’s arrest is constitutionally valid. RULE: Additional protections by state law do not change this Fourth Amendment analysis. In California v. Greenwood, 486 U.S. 35 (1988), we held that even though the California Constitution prohibited police search of a person’s garbage, the search did not violate the Fourth Amendment. 
We applied the same concept to a seizure in Whren v. United States, 517 U.S. 806 (1966). While the state may emphasize personal privacy or the efficiencies resultant from prosecuting certain violations without arrest, [POLICY] an arrest based on probable cause still serves the state’s interests in facilitating police investigation, preventing continuing offenses, and ensuring the defendant’s appearance. Attaching a state’s more restrictive search and seizure policies to a defendant’s Fourth Amendment rights would more likely defeat the purposes of state regulation than advance those purposes. The rule proposed by Moore would allow him to suppress evidence on constitutional grounds, even though state law would not normally support exclusion. 
POLICY: Applying state law restrictions on arrests to the analysis of constitutionality would require officers to make a case-by-case assessment of the frequently ambiguous requirements of state law and would have the effect of deterring justifiable arrests. RULE: When an individual commits a crime in the presence of law enforcement, arrest is constitutionally reasonable and is unchanged by any heightened restrictions afforded under state law. Moore asserts that the search subsequent to his arrest was unconstitutional even if his arrest was not. 
RULE: To the contrary, when the existence of probable cause renders an arrest constitutional, no further justification is necessary to support the subsequent search. APPLICATION: Because the officers in this case arrested Moore on the basis of legitimate probable cause the search did not violate Moore’s Fourth Amendment rights. The judgment of the state supreme court is reversed.


II. The Requirement for Probable Cause

 (94-110)
1. What is Sufficient Belief to Meet the Standard for Probable Cause?
a. SC: “in dealing with PC,... we deal with probabilities.”... “More than bare suspicion,” but “less than evidence which would justify conviction.” 
b. Aguilar-Spinelli two part test what is sufficient PC in determining whether information from informant was sufficient to constitute PC?
i. Was the informant credible--was it likely that he or she was telling the truth?
ii. Was the informant reliable-- was it likely that the informant had knowledge? 
Illinois v. Gates

 (1983)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	Police received an anonymous letter implicating Sue and Lance Gates (defendants) in an elaborate illegal drug scheme. The letter contained many details about the couple and their drug business, including how the Gateses would obtain their illegal marijuana to sell and when the next transaction would occur. 
Based on this information, the police department conducted its own investigation which revealed that parts of the informant’s tip were true, and only one discrepancy between what the informant said would happen and what did happen was uncovered. The police were able to secure a search warrant of the Gateses’ home and car where they found drugs, weapons and other contraband. 
	The Illinois Supreme Court upheld the lower court’s ruling that the search was unlawful. The court held that the anonymous letter and the police detective’s affidavit outlining the police investigation did NOT support the necessary probable cause needed to obtain the search warrant.
Issue
Does a warrant application based on partially corroborated evidence from an unknown informant satisfy the probable cause requirement of the Fourth Amendment?
Dissent 
The majority is wrong to replace the two pronged approach with a totality of the circumstances approach and its holding suggests that the Court is prioritizing efficiency over constitutional rights. 
Precedent suggests that the Court affirms findings of probable cause when it is certain that information was obtained in a reliable way by a trustworthy person. Replacing the two pronged approach CRITICISM: 
(1) takes away the structure magistrates have used to make this determination, 
(2) risks limiting the magistrate’s role as an independent arbitrator, and thereby 
(3) risks inaccuracy in probable cause determinations.

    Dissent
The warrant was issued improperly. When the warrant was issued there was no probable cause of criminal activity because the magistrate was aware that the informant had been mistaken regarding a material detail.
	A warrant application satisfies the Fourth Amendment probable cause requirement so long as it establishes a substantial basis for concluding that a search will uncover evidence of wrongdoing.
Concurrence
Using the two pronged approach from Aguilar and Spinelli, the warrant was properly issued and the Court should NOT overturn its precedent in favor of a totality of the circumstances approach. 
(1) The informant predicted the Gateses’ actions which were then (2) corroborated by the police. From this it is clear that the informant is both reliable, satisfying the first prong, and that he must have obtained his information in a reliable way, satisfying the second.
MY QUESTION:just because informant was right does not mean obtained info in reliable way. 

	YES.
RULE: Corroborated statements by an unknown informant can amount to probable cause. Aguilar v. Texas, 378 U.S. 108 (1964), and Spinelli v. United States, 393 U.S. 410 (1969), established a two pronged test to determine whether probable cause existed. 
Using this standard, the magistrate or judge must first look to the veracity or reliability of the informant, and second, then look to how the informant came to know the information. CRITICISM:  However, this approach is too technical, forcing judges to look at issues separately when it would be more reasonable to consider them together by applying a totality of the circumstances test. Such a test is preferable because a magistrate’s decision should be given great deference when reviewed by other courts (Spinelli). CRITICISM: Furthermore, because affidavits are drafted by non-lawyers, such technical requirements as those needed by the two prong approach do not actually help magistrates in determining probable cause. Criticism (policy): Finally, if a warrant application is subject to severe scrutiny, police officers may be deterred from seeking warrants in the first place and the strict standards of the two prong test may interfere with the ability of police to protect and serve the public. 
APPLICATION: Here, the totality of the circumstances adds up to probable cause and the warrant was properly issued. 
REASONING: While the (1) anonymous letter standing alone does not amount to probable cause, once it is coupled with the (2) lead detective’s affidavit corroborating parts of the letter, particularly those parts predicting the Gateses’ future actions, probable cause is established. 
Since the informant was correct about the Gateses’ future plans, the magistrate issuing the warrant reasonably assumed the veracity of the informant in regards to the other allegations. Accordingly, the judgment of the Illinois Supreme Court is reversed.
	Confidential Informant- Aguilar/Spinelli test applies to CI, prior to Gates. 
Wife would drive down full of drugs to florida and husband would fly down and then drive the car back--particularities are important in knowing if there is reliable info and if the person providing the info is truthful. 
Letter has specific dates and gave predictions as to the future for which most of them was corroborated except for who was where since Sue and Lance were together (letter made it seem at least one of them will always be with drugs). 
Someone describing things objectively that can be corroborated that are not in and of themselves illegal or suspicious themselves. 
Letter seemed hostile
CI might be a neighbor- close enough to have knowledge but know what is going on. 
Letter gives future activities that can be corroborated
Takeaway: weakness i one prong can be compensated for by strength of the info in the other area.--> makes test easier for prosecutor nd PO meet. 
The police could have done, in order to get more info, prior to stopping sue and lance, had undercover agents watching them, could have more investigation, 


c. Notes: 
i. One of the SC’s most important decisions concerning PC 
ii. Reasonable Suspicion <PC< preponderance of the evidence
Maryland v. Pringle
 (2003)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	A Baltimore County Police Officer pulled a car over for Charge:speeding. Inside the car was owner Partlow in the driver’s seat, Pringle (defendant) in the front passenger seat, and Smith in the back seat. 
The officer saw a roll of money in the glove compartment when Partlow opened it to get his registration. Partlow denied he had any weapons or drugs in the car and agreed to a search. 
The officer found $763 in the glove compartment and cocaine between the back-seat armrest and the back seat. 
When all three men claimed ignorance of the drugs and money, the officer arrested all of them. 
Pringle later waived his Miranda rights and confessed that the money and drugs were his. 
	At trial, Pringle moved to suppress the confession on the grounds that it was the fruit of an illegal arrest. 
The trial court denied the motion, and Pringle was convicted by a jury on charges of cocaine possession with intent to distribute. Pringle was sentenced to 10 years imprisonment without parole. 
The Court of Special Appeals of Maryland upheld the conviction, but a divided Court of Appeals of Maryland reversed. The court held that finding the drugs in the car did not give the officer probable cause to arrest Pringle because he had no indication that Pringle had knowledge, dominion, or control of the drugs.
Issue
Does the presence of drugs in a car give rise to probable cause to arrest all of the car’s occupants?
	The presence of drugs in a car gives rise to probable cause to arrest ANY occupant who had KNOWLEDGE about the drugs and exercised DOMINION and CONTROL over them.
	YES. 
POLICY: The probable cause requirement attempts to balance the individual right to be free from interference against the ability of the government to enforce the law. The definition of probable cause is imprecise and dependent upon the totality of the circumstances, but generally requires that the arresting officer had a reasonable basis for believing in the guilt of a particular person. 
APPLICATION: In this case, the officer had probable cause to think a felony had been committed.($$ and drugs)
Further, on the facts of the case, it was 
(what facts = this inference) Therefore, there was sufficient probable cause to arrest Pringle, and his arrest did not violate the Fourth and Fourteenth Amendments.
	Case is about What is probable cause
Everyone in the vehicle can be arrested if the PO finds cocaine because they can all have constructive possession. 
Seeing fergit (sneaky, guilty looking gestures) gestures--when PO des not have a crime to use PC but they can add this up to get enough justification to search the car. And belonings in side the car
Dominion and control in context of car- you know about it and probably can reach it. 
Constructive possession is a theory to establish PC
Arrest was valid because PC for each of the three people based on them being in the car with the car. .. here it is (PC) particularized enough for the three people. 
Car is a place in close proximity and they can all reach it. 



2. Is it an Objective or Subjective Standard? 
a. In the last decade, Courts have expressly held that the test for PC is an OBJECTIVE one. 
b. Objective standard: focuses on what the reasonable officer in the circumstances would do. 
c. Subjective Standard: focuses on the knowledge and intent of the particular officer and thus provides a basis for challenging officers who act in bad faith or for impermissible purposes. 
i. Criticism: subjective standards are far harder to administer because of the difficulty of over knowing the officer's’ subjective intention.
Whren v. United States (1996)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	Plainclothes police officers CHARGE: pulled over a car for traffic violations after witnessing the driver make a turn without signaling and then speed down the road. 
Prior to observing these traffic violations, the police observed the two men in the car from a distance and became suspicious that a drug deal was taking place.
Whren (defendant) was a passenger in the car and when the police approached the car they observed plastic bags of cocaine in Whren’s hands. 
	Whren and the driver were arrested for illegal drug possession and convicted in federal court after the trial judge, over Whren’s objections, permitted the cocaine to be introduced into evidence. 
The court of appeals affirmed the convictions.
ISSUE
When an officer has probable cause to believe a traffic violation has occurred, is the Fourth Amendment violated if his primary reason for pulling over and detaining the motorist is NOT to enforce the traffic laws?
	EXCEPT with inventory searches and administrative inspections, when probable cause of illegal conduct exists, an officer’s true motive for searching or detaining a person does NOT negate the constitutionality of the search or seizure.
	NO.
RULE: When there is probable cause that a traffic offense has occurred, the officer’s subjective motives for detaining the motorist do NOT invalidate the officer’s actions under the Fourth Amendment. 
If the defendant believes he has been targeted by the police because of his race, as Whren suggests, his remedy lies in the Equal Protection Clause, not the Fourth Amendment.
APPLICATION: Here, the driver of the car committed a traffic offense and the officers were entitled to pull the car over regardless of whether or not a reasonable officer who had NOT observed the suspicious activity would have taken the time or chosen to do so based solely on the traffic offenses. 
CRITICISM: Such a “reasonable officer” standard is ineffective because it will differ from jurisdiction to jurisdiction depending on the specific policies in place. 
Whren further argues that a balancing test should be applied and that the confusion and anxiety to motorists caused by traffic enforcement by plainclothes police officers for minor infractions outweighs the minimal traffic safety interest of the state, and as such, it was unreasonable and unconstitutional for the officers to pull over the car. 
However, a balancing test NEED ONLY be applied where a search or seizure is conducted in an EXTRAORDINARY manner and this was not the case here. Therefore, the detention of the car was reasonable under the Fourth Amendment and the judgment is affirmed.
	PO says they stopped at stop sign for longeated period of time (20 seconds) then PO make scircle and car turns and speeds off without puting on a single (crime) and traveling at unreasonable speed but speed is not clocked. 
Scenario for widing up catching people (stratgy of crime control-- target area, have legit basis and court here said 4th A is not the vehicle we will regulate racial profiling-teacher said this) all 4th A asks is “was there objective basis to stop the car. 
Takeaway: as long as police have objective basis to stop someone, it does no tmatter that police stops people in racially discriminating way. (4th A is not racial profliings” protector) 


A. SC reaffirmed that the test for PC is objective and focuses on whether the reasonable officer could have found PC under the circumstances (subjective intent of that officer does not matter). 
B. Devenpeck v. Alford (2004): The court held that the arrest did not violate the 4th A. because there was PC that Alford violated other state laws (prohibition of impersonating an officer) -- “subjective intent of the arresting officer, is simply NO basis for invalidating an arrest. Those are lawfully arrested whom the facts known to the arresting officer gives PC to arrest.” 
1. FACTS: Alford was arrested for recording without permission a conversation with the police officer who stopped him for allegedly impersonating a police officer. . The arresting officer believed, wrongly, that it violated the state of washington’s privacy law to record a conversation without permission of both parties. 
2. SC ruled against Alford and made clear that the test for PC is objective. 
III. What Are The Requirements in Executing Warrants? (122-139)
a. How May Police Treat Those Who Are Present When a Warrant Is Being Executed? 
i. Ybarra v. Ilinois SC, (1979): a person who happens to be present in premises that are subject to a search cannot be searched just by virtue of being there. A search MUST BE supported by PC PARTICULARIZED with respect to THAT PERSON.” 
ii. Michigan v. Summers, SC, (1981): when there is a search of a residence, those present at the time of the search may be detained. [Policy]: allowing such detentions serves many purposes- (1) preventing flight by the individual in case incriminating evidence is found, (2) minimizing the risk of harm to the police, (3) helping the police complete the search in the event that questions arise. 
Muehler v Mena
 (2005)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	Officers Muehler and Brill (defendants) obtained a warrant to search the suspected home of a gang member for weapons and evidence of gang activity. 
On February 3, 1998, a Special Weapons and Tactics (SWAT) team secured the home and detained Iris Mena (plaintiff) and the other occupants at gunpoint. 
The occupants were handcuffed and held in the garage for two to three hours while the search was completed. Officers found weapons, drugs, and other evidence of gang activity. 
An Immigration and Naturalization Service (INS) Officer questioned the occupants and asked for immigration documentation. 
	Mena filed suit in district court against Muehler and Brill under 42 U.S.C. § 1983 for violations of her constitutional rights. The jury found that the length of the detention and amount of force used were unreasonable and violated the Fourth Amendment and awarded Mena $60,000 in damages. The court of appeals affirmed, holding (1) that it was unreasonable to keep Mena handcuffed in the garage for the length of the search, (2) that Mena should have been released when it became apparent that she was not dangerous, and (3) that questioning Mena about her immigration status was also a violation of the Fourth Amendment.
ISSUE
May police handcuff and detain the occupant of a home for the duration of a lawful search?
	 Police officers may lawfully detain the occupant of a home for the duration of a lawful search.
	Yes. Under Michigan v. Summers, 452 U.S. 692 (1981), police may detain the occupants of a home while they are conducting a lawful search. 
Policy: The government interest in such detentions greatly outweighs the minimal added infringement of privacy. Specifically, this type of detention prevents escape attempts, protects police, and ensures the search is completed efficiently. 
This rule grants law enforcement the authority to use the force reasonably necessary to detain the occupants. 
Therefore, because there was a valid warrant to search the home where Mena resided, it was reasonable for Muehler and Brill to detain her for the length of the search. 
REASONING: The potential danger inherent in the search of the home of an armed gang member justified the additional intrusion caused by the use of the handcuffs. 
Further, the officer’s ongoing safety concerns justified the length of the detention. F
inally, questioning and requests for documentation by police do NOT constitute a seizure under the Fourth Amendment. Thus, the INS agent’s questioning of Mena was constitutional. 
Muehler and Brill did not violate the Fourth Amendment. The ruling of the lower courts is reversed.
	Court said it was ok for police because police needed to secure the premises for their safety. 
Crime: Gang-drive by shooting (serious)
What if police have warrant for one apartment, but accidentally go into the other apartment→ ok as long as they PO do “due diligent” and reasonable
* very factually dependent circumstances!! (facts very important in crim pro)


b. Do Police Have to Knock and Announce Before Searching a Dwelling? 
Wilson v. Arkansas
 (1995)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Sharlene Wilson (defendant) sold drugs to an informant for the Arkansas State Police in November and December of 1992. 
Wilson later threatened the informant with a gun. Police secured a warrant to search the home Wilson shared with Bryson Jacobs (defendant), who had convictions for arson and firebombing. Police announced themselves as they entered the unlocked screen door and passed through the open main door to the home. Wilson was in the bathroom flushing drugs down the toilet. Police found drugs, drug paraphernalia, and a gun. Wilson and Jacobs were arrested on various drug charges. Wilson filed a pretrial motion to suppress the evidence found during the search claiming, among other things, that the search violated the Fourth Amendment since police did not “knock and announce” before entering the property. 

	The trial court denied the motion, and Wilson was convicted by a jury and sentenced to 32 years imprisonment. The Arkansas Supreme Court affirmed. The United States Supreme Court granted certiorari to determine whether the knock and announce rule is part of the reasonableness test required by the Fourth Amendment.
ISSUE
Must courts consider whether police knocked and announced themselves before entering a home to execute a search warrant when determining whether the search was reasonable under the Fourth Amendment?
	The knock and announce rule is part of the reasonableness test required to assess whether a search was valid under the Fourth Amendment.
	Yes. 
RULE: The common-law principle requiring police to knock and announce themselves before entering a home is part of the reasonableness test required by the Fourth Amendment. 
The Fourth Amendment prohibition of unreasonable searches and seizures must be interpreted in light of the intent of the Framers. 
While the common law at that time permitted law enforcement to break into a home, it urged giving the owner an opportunity to comply before breaking in or damaging the property. The English common law had been widely incorporated by the states adopting the amendment. This was the practice at the time, and the Framers no doubt considered it part of the reasonableness inquiry. 
Despite this long history, the case law up to now has not made the rule plain. 
The knock and announce principle must be factored into the reasonableness inquiry under the Fourth Amendment. 
This is NOT a fixed requirement in every search, but an important factor in determining reasonableness. 
EXCEPTION: Announcement is not required in every case and may be omitted, for example, in cases involving physical danger or the probable destruction of evidence. 
Thus, the failure to knock and announce before a search COULD constitute a violation of the Fourth Amendment, unless the omission is reasonable in light of the government interests in the case. The decision of the Arkansas Supreme Court is reversed, and the case is remanded.


i. Whether there are inherently exigent circumstances in drug cases that justify a categorical exception to the knock and announce requirement?
Richard v. Wisconsin
 (1997)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	The police obtained a search warrant to search Richards’s (defendant) hotel room for drugs. When the police went to the hotel to execute the warrant, they hid their true identity, with one officer identifying himself as the maintenance man. However, when Richards cracked the door open with the chain still on, he could tell it was the police so the police resorted to kicking down the door to gain entry. 
Once inside, they found cash, cocaine, and Richards as he was trying to escape out a window. 
On account of the police failing to knock and announce their presence, Richards moved to have the evidence found in the hotel suppressed. 
	The trial court denied the motion. 
The state supreme court affirmed the decision and held that when executing a search warrant in a felony drug case, the police need never knock and announce their presence because such investigations frequently involve dangerous situations and the possibility that evidence can quickly and easily be destroyed.
ISSUE
Is it permissible to have a per se rule that police need never knock and announce their presence when executing a search warrant for a felony drug investigation since exigent circumstances are frequently present?
	The Fourth Amendment’s reasonableness requirement incorporates the common law rule that police entering a home must knock and announce their identity and purpose before attempting forcible entry, unless exigent circumstances exist and to do so would undermine law enforcement interest.
	NO. 
While the general rule is that the police must knock and announce their presence before a warrant can be executed, whether or not this rule should in fact be followed in a specific instance must be determined on a case-by-case basis at the time the warrant is being executed. The state supreme court’s blanket rule exempting the police from such a determination is misguided because it makes assumptions about the culture of a specific category of criminal behavior. 
REASONING: While the assumption that felony drug investigations often involve violence and the potential for evidence to be destroyed, this is not always the case and therefore the blanket exclusion is based on an overgeneralization. REASONING: Furthermore, creating a per-se rule based on the culture of a certain type of criminal activity is a dangerous precedent to set since such reasoning can easily be applied to other categories of criminal behavior. 
If this happens, the knock and announce rule of the Fourth Amendment’s reasonableness requirement would become meaningless. 
Therefore, the knock and announce requirement, coupled with the exigent circumstances exception, is the proper rule to balance people’s Fourth Amendment rights with the interest of law enforcement, and the per-se exclusion is therefore unconstitutional. 
This being said, the Court agrees with the judgment of the state supreme court. 
The Court holds that under the circumstances, the officers acted reasonably by choosing not to knock and announce their presence. 
Once Richards knew who they were, the police reasonably assumed they needed to act quickly to successfully execute the warrant. Accordingly, the judgment is affirmed.
	Remedy: nothing, the drugs are still admissible and come into evidence if PO violate the K & A requirement 


ii. As demonstrated by the facts of the Richard v. Wisconsin, a magistrate’s decision not to authorize a no-knock entry should not be interpreted to remove the officer's’ authority to exercise independent judgment concerning the wisdom of a no-knock entry at the time the warrant is being executed. 
iii. Recently, the Court has been deferential to law enforcement:
· United States v. Banks (2004): Held police did not violate the 4thA when they waited only 15-20 seconds if they had reason to believe that waiting longer would provide the opportunity for the suspects to destroy contraband. 
· Hudson v. Michigan (2006) (more importantly): the Court held that the exclusionary rule does not apply to evidence gained after police violate the knock and announce requirement. [crucial question: whether police have sufficient incentives to comply with the knock and announce requirement since violations do not result in the suppression of evidence] 
c. What If There Are Unforeseen Circumstances or Mistakes While Executing a Warrant? 
Maryland v. Garrison
 (1987)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Police in Baltimore asked for a warrant authorizing the search of Lawrence McWebb’s apartment. 
After 
(1)speaking with an informant, 
(2) visually surveying the exterior of the building, and 
(3) questioning the utility company, 
officers reasonably determined that there was only one apartment on the third floor of the building. There were actually two apartments on the third floor, one belonging to McWebb and one to Garrison (defendant). 
Probable cause was shown, and the warrant authorized the search of “the premises known as 2036 Park Avenue third floor apartment.” Officer’s used McWebb’s key to open the door on the third floor and came to an entryway with open doors on either side. Police began searching Garrison’s apartment and found drugs and drug paraphernalia before realizing there were two apartments. The search was then stopped. 
Based on the evidence discovered before the search was stopped, Garrison was convicted under the Maryland Controlled Substances Act after his motion to suppress the evidence was denied. 
	The three lower courts in Maryland determined that the warrant was valid at the time it was issued. The state supreme court reversed, holding that the motion should have been granted. 
The United States Supreme Court granted certiorari.
ISSUE
Does a search made pursuant to a warrant containing a mistake violate the Fourth Amendment prohibition of unreasonable searches and seizures?
	A search made under an otherwise valid warrant containing a mistake does NOT violate the Fourth Amendment IF the police acted reasonably.
DISSENT
The warrant authorized the search of only McWebb’s apartment, and the officers unlawfully expanded the search to Garrison’s apartment. There were no exigent circumstances justifying the expansion. Case law has consistently required that the description of a single apartment in a warrant must be sufficiently specific to avoid searching other units in the same building. Thus, the search of Garrison’s apartment was warrantless.
	NO. 
RULE: The Fourth Amendment requires warrants to specifically describe the person or property that is subject to search or seizure. 
POLICY: The Framers crafted this rule to prohibit government intrusions caused by exploratory or general searches. RULE: A warrant’s legitimacy must be assessed in light of the information reasonably available to the officers and the judge at the time of issuance. RULE: Finding evidence of a crime will not save an invalid warrant, and discovering a mistake after a warrant is issued will not nullify a lawful warrant.
APPLICATION: Since the officers in this case acted reasonably and did not know of the mistake, the warrant was valid at the time of issuance. 
ISSUE 2: Nevertheless, assessing whether Garrison’s constitutional rights were violated requires determining whether the officers’ mistaken search was “objectively understandable and reasonable.” In this case, the mistake was reasonable and understandable. The officers reasonably believed there was only one apartment on the third floor, conducted the search reasonably, and stopped the search when the mistake was realized. There was no violation of the Fourth Amendment, and Maryland’s high court is reversed.


i. The Willingness of the Court to excuse mistakes in executing warrants is illustrated by a recent case with egregious facts
Los Angeles County, California v. Rettele (2007)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Officers with the Los Angeles County Sheriff’s Department (defendants) were investigating a case of fraud and identity theft. The four suspects were African-Americans, and one was the registered owner of a gun. 
A deputy secured a search warrant on December 11, 2001 to search a home where the suspects were believed to be. The deputy was unaware that the home had been sold three months before to Max Rettele (plaintiff), who lived there with Judy Sadler and Chase Hall (plaintiffs). 
The plaintiffs were white. 
When officers executed the search, Hall answered the door and was ordered to lie down. Rettelle and Sadler were sleeping naked, and police ordered them out of the bed at gunpoint for one to two minutes before allowing them to get dressed. When the officers realized the mistake, they apologized and left. 
	The plaintiffs sued the officers for violations of the Fourth Amendment under 42 U.S.C. § 1983. The district court found the search valid and granted summary judgment to the officers. 
The Court of Appeals for the Ninth Circuit was divided, but reversed in an unpublished opinion. 
The United States Supreme Court granted certiorari and reversed by per curiam opinion.
ISSUE
Does a search conducted reasonably pursuant to a validly issued search warrant violate the Fourth Amendment where the suspects moved out three months before and the new occupants are of a different race?
	A search conducted reasonably and pursuant to a valid search warrant does not violate the Fourth Amendment.
	NO. 
RULE: A search conducted reasonably and pursuant to a valid search warrant does not violate the Fourth Amendment. 
RULE: In executing a search warrant, law enforcement officials may take reasonable steps to ensure the search is completed safely and efficiently. 
RULE: Officers are permitted to detain the residents of a home for the duration of a validly authorized search under Michigan v. Summers, 452 U.S. 692 (1981). 
RULE: Nevertheless, the residents may not be detained for an extended period of time or by excessive force. 
The TEST for validity under the Fourth Amendment is whether the officers’ actions were objectively reasonable. 
APPLICATION: In this case, the deputies acted reasonably. 
The fact that the plaintiffs were Caucasian did not mean that there could be no African-Americans in the home. 
REASONING: Weapons can be concealed under bedding and are often kept near the place a suspect sleeps. 
The deputies’ orders requiring Retelle and Sadler to get out of bed naked were necessary for the deputies’ safety, and the detention was not unnecessarily prolonged. The Fourth Amendment requires only probable cause, and sometimes mistakes will be made. 
RULE: However, there is no constitutional violation where the warrant is valid and the officers acted reasonably. Therefore, the Fourth Amendment was not violated, and the Court of Appeals for the Ninth Circuit is reversed.


READING 6: EXCEPTIONS TO WARRANT: EXIGENT CIRCUMSTANCES & HOT PURSUIT (140-159)
I. Exigent Circumstances


A. Hot Pursuit

Warden, Maryland Penitentiary v. Haydon (1967)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	Police received a call that an armed robbery had just occurred. The caller gave a description of the suspect and informed the police that the robber had just entered a private residence. 
When the police arrived at the home, they knocked at the door and Hayden’s (defendant’s) wife answered. She let the police in to search the house. The police found Hayden upstairs and arrested him. During the course of their search, the police also found a gun, ammunition, and clothing that was consistent with the description given of the robber. All of this evidence was introduced at trial, and Hayden was convicted. 
	Unable to secure relief from state courts, Hayden petitioned the federal district court for habeas corpus, which was denied. 
The court of appeals reversed, holding that the search was lawful, but that the clothing should not have been admitted because it had “evidential value only” and could not be validly seized.
ISSUE
Must items seized during a lawful search with only evidential value be excluded from evidence in a criminal trial?
	Under the Fourth Amendment, items seized during a lawful search with only evidential value may be admitted in a criminal trial.
	NO. 
RULE: Items seized during a lawful search may be constitutionally admitted in a criminal trial, even if those items have only evidential value. 
Fourth Amendment cases have traditionally differentiated between seized items with only evidential value, which could NOT be admitted in a criminal trial, and contraband, instrumentalities, or fruits of crime, which were admissible. 
This distinction is not mentioned in the Fourth Amendment, but was read in, based largely on the notion that police officers could not enter a person’s home, even with a warrant, for no reason other than searching for evidence. Gouled v. United States, 255 U.S. 298 (1921). Evidence could thus only be admitted if it was obtained during a search based on some government interest other than looking for evidence of crime or the accused had no lawful right to have it. See Boyd v. United States, 116 U.S. 616 (1886). The historical underpinnings of the right to be free from unreasonable searches and seizures were based on protection of property rights. 
Times have changed, and the Fourth Amendment is now understood primarily to protect privacy rights, not property rights. 
POLICY: Moreover, society now recognizes a legitimate government interest in investigating and punishing crime. 
RULE: In light of these changes, the distinction between seized items with purely evidential value and seized items that are contraband, instrumentalities, or fruits of crime is abolished. RULE: Searches will still be subject to the requirements of probable cause and a warrant under the Fourth Amendment. 
APPLICATION: In this case, there is no doubt that the entry into the home and the search for weapons were lawful in light of the exigencies of the situation. 
Here, the police acted reasonably when they entered the home and searched it for suspects and weapons, because they were acting to protect their lives and the lives of others. 
The clothes the police found in the washing machine in the course of their search are admissible. 
The officer who found the clothes could have been looking for a weapon.
Further, the clothing is NOT “testimonial” or “communicative,” so there is NO danger that introducing them will compel Hayden to be a witness against himself in violation of the Fifth Amendment. 
Therefore, Hayden’s Fourth Amendment right against unreasonable search and seizure was not violated.
	Crime: Armed Robbery (gun) 
Info: Two cab drivers (giving info) cab drivers follow  heard shouts about a holdup and followed man who entered house. The police enter home, let him by the wife, and found D pretending to sleep in his bed. They wanted to make sure he was the only male in house and looked in laundry. 
Very Hot Hot pursuit
What can you do inside the home once you have exigent circumstances that allow you to enter home: 
Is it going to justify the threshold of getting into the home without warrant and what kind of search will it justify? 
Partly officer safety (whether or not there is actual officer safety), but also that he heard the toilet (strange noise that led them there once they are already inside the home) 
PO knew there was a weapon because this man just committed armed robbery--
Rationale threshold of hot pursuit is human being and once you find the human being 
The rule is not that you can search the entire house if youve already detained the person. 
FACTS: PO was not in hot pursuit, but the person that was robbed. → makes it stronger because rober never got out of their sight-- police had full info on where he  started what he had done. 
Different case if no body saw where he want and few minutes later someone points it out that they (maybe) have seen him 
Hot pursuit- get over the threshold of probable cause to get into home to ARREST someone. You need a warrant based on PC to search te home. If the purpose of hot prusit is to find the human being that ocmmitted the crime, the issue is policy) what is the scope of the serach that you can now do. [factual question-- depending on FACTS--noises from toilet bowl, know they have a gun.] 
Note: curtilage gets the same protection as the home. (but arg. Curtilage can be home]
Seriousness of the crime→ scope of search
D  had enough time ditch clothes in the washer and gun in the toiilet. 



Payton  v. New York
 (1980)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Police believed they had probable cause that Payton (defendant) was guilty of murder. Without obtaining a warrant, the police went to his apartment at 7:30 in the morning to arrest him. When he did not answer the door, they broke into the home. Payton was NOT at home but the police found a gun shell casing in plain view that was entered into evidence at trial over Payton’s objections. 
The trial judge held the evidence admissible because the police were authorized to break into Payton’s home under New York law. 
In the companion case, Riddick was arrested for armed robbery. Without a warrant, the police went to his home at noon to arrest him. Riddick’s 3-year old son answered the door and, before Riddick invited the police in, they entered the home, arrested him and seized drugs they found in a dresser. 
	The trial judge upheld the entry into the home and the search incident to arrest as permissible under New York law.
ISSUE
Can the police enter a suspect’s home without a warrant to make a routine felony arrest?
	Absent exigent circumstances, the police may not enter a person’s home to make an arrest without a warrant.
Dissent
The rule the Court adopts here will not only hamper effective law enforcement, but it has little support in the history of the Fourth Amendment or in common law. In addition, at common law there were four restrictions placed on unwarranted arrests. The arrest had to be for a felony, the police had to knock and announce their presence, the arrest had to occur during the day, and the police had to have probable cause. Therefore, people’s privacy interest in their homes is already adequately protected and the Court need not create the new constitutional standard it imposes here.
	NO. 
RULE: The Fourth Amendment, incorporated to the states through the Fourteenth Amendment, prohibits unreasonable searches and seizures of tangible things, as well as people. 
POLICY: Such indiscriminate searches and abuses of police authority were the driving force behind the protections offered by the Fourth Amendment.
REASONING: Not only is there is no firm common-law rule that a warrantless arrest in one’s home is permissible, but there is NO clear consensus among the states as to the legality of warrantless arrests in a suspect’s own home, and congress has never determined that entering a private home for the purpose of arresting the owner without a warrant is reasonable. 
Therefore, it is presumptively unreasonable for the police to enter a home without a warrant for the purpose of searching the premises and seizing certain items. 
Likewise, it is unreasonable for the police to enter a home without a warrant for the purpose of arresting the owner. 
As a result, the warrantless entry into Payton’s home, the warrantless entry and arrest in Riddick’s home, and the accompanying searches and seizure, are a clear violation of the Fourth Amendment right to privacy and are unconstitutional. Accordingly, the judgments of both cases are reversed and both cases are remanded.


B. Safety
Brigham City, Utah v. Stuart
 (2006)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	At 3:00 a.m. on July 23, 2000, police in Brigham City, Utah were called to a home for a loud party. 
The officers saw teens drinking alcohol in the backyard and a fight taking place inside the home. Several people were involved in the fight, and at least one person was injured. 
An officer opened the door and announced himself, but no one heard. 
THEN The officer entered the home and yelled, at which point the fight stopped. Stuart and other partygoers (defendants) were arrested on charges of disorderly conduct, intoxication, and contributing to the delinquency of a minor.
	The defendants argued that the officers’ entry into the home without a warrant violated the Fourth Amendment and moved to suppress evidence gathered after entry. 
The trial court granted the motion. 
The Utah Court of Appeals then affirmed.
ISSUE
Under the Fourth Amendment, may police enter a home without a warrant if an occupant is injured or in immediate danger?
	Police may enter a home without a warrant if there is an objectively reasonable basis for believing an occupant is injured or in immediate danger.

	Yes. 
RULE: The Fourth Amendment does not forbid warrantless entry into a home if there is an objectively reasonable basis for believing an occupant is injured or in immediate danger. 
Generally, warrantless entry into a home for a search or seizure is considered unreasonable and forbidden by the Fourth Amendment. 
Nevertheless, warrantless entry into a home may be reasonable if there are exigent circumstances. 
RULE: Thus, police may enter into a home without a warrant to help an occupant who is seriously injured or in immediate danger of injury. 
This is an objective standard, and the subjective intentions of the police do NOT render such entry unreasonable. 
APPLICATION: In this case, the officer’s entry was objectively reasonable. REASONING: The officers observed an altercation involving several people and at least one injury. There was an objectively reasonable basis for believing that the injured person needed assistance and that there was an ongoing risk of injury to others in the home. Contrary to the defendants’ claims, the ruling in Welsh v. Wisconsin, 466 U.S. 740 (1984), does not control this case. 
In addition, the officer’s efforts to announce police presence were reasonable in this situation. 
Therefore, the warrantless entry into the home was reasonable and did not violate the Fourth Amendment. The ruling of the lower court is reversed.
	The defendant was a kid trying to fight and threw a punch and there is  BIG WINDOW  from which the police can see all of this.  (this is the melee/fracas and saw someone spit out blood. 
The exigent circumstance here is ththe polices’ worried about someone injured. 
The concern is analyzed not subjectively belief of offivers, but objectively what someone in the position of the offivers would think in that situation (fighting, punching, blood, yelling) --wold thre be in that situation a OCONCERN ABOUT THE PHYSICAL SAFETY OF INDIVUDALS-- PO ARE ALSO CALLED PEACE OFFICERS
Police were reasonable beause 1) they anounced themselves (didnt knock)  2) announced it a second time 3) people didnt hear PO announce themselves because of the fighting so PO had to go oin. 
Contrary to Welsh wehre the exigent circumstnce was BAC, here the exigent circumstance was protecting the people’s safety. 


Michigan v. Fisher
 (2009)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	Jeremy Fisher (defendant) was observed inside his house, screaming and throwing objects. The police were notified. Officer Christopher Goolsby and other officers approached the home and found blood on the hood of a damaged pickup truck outside the home. The officers observed Fisher in the home with a cut on his hand. They knocked on the door of the home but Fisher refused them entry and told them to get a search warrant. Goolsby opened the door and entered the home until he saw that Fisher was pointing a long gun at him. Fisher was later CHARGED with assault with a dangerous weapon and possession of a firearm during a felony. 
Fisher moved to suppress Goolsby’s statement that Fisher had pointed a long gun at him. 

	The trial court found that Goolsby violated the Fourth Amendment by entering the home and, as a result, evidence that Fisher pointed a long gun at Goolsby had to be excluded. 
The Michigan Court of Appeals affirmed
ISSUE
Is a warrantless search of a home permissible where there is an objectively reasonable basis for believing someone within the house is in need of immediate aid?
	A warrantless search of a home is permissible where there is an objectively reasonable basis for believing someone within the house is in need of immediate aid.
Dissent
At issue is whether Goolsby had an objectively reasonable basis for believing Fisher was in need of immediate aid. The trial judge heard all relevant testimony and deemed Goolsby’s entry unlawful. The Michigan Court of Appeals affirmed this decision. This Court, having heard no testimony on this matter, should not take the place of the fact finder in deciding that Goolsby’s actions were reasonable.
	YES. 
RULE: Under the Fourth Amendment, a warrantless search inside a home is presumptively unreasonable. 
EXCEPTION: However, this presumption is overcome if there is an exigency that renders a warrantless search reasonable. 
One EXAMPLE of such an exigency is the need to help someone seriously injured or threatened with serious injury. Thus, a warrantless search of a home is permissible where there is an objectively reasonable basis for believing someone within the house needs immediate aid. 
APPLICATION: Here, when police arrived, they found indications that there had been some kind of accident, as evidenced by the damaged car and the blood. 
They also observed Fisher inside his home screaming and throwing objects. 
It was objectively reasonable for the officers to believe that someone else inside the home might be in danger or that Fisher might have hurt himself. 
Thus, it was reasonable for Goolsby to enter the home under the circumstances. 
The judgment of the Michigan Court of Appeals is reversed.
	Cracked up fence, cracked up pick up, blood on hood of car (blood= violence) 
TC, after haering from the winesses live, did not think it was an emergency. 
Objctively looking at facts of fisher vs. brigahm city, fisher makes sitaution that has significantly mor exigent circumstances than a kid punching somone in face. (cracked up stuff and blood can be more severe) 


C. Preventing Destruction of Evidence
Kentucky v. King
 (2011)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	During a drug sting operation at a Lexington, Kentucky, apartment complex, police officers mistakenly went to the wrong apartment to arrest a suspect who had purchased crack cocaine. After smelling burnt marijuana emanating from the apartment, the officers knocked loudly on the door and announced their presence. 
After hearing the apartment’s occupants hurriedly moving around inside and on the belief that evidence might be destroyed, officers kicked down the apartment door and took three individuals into custody, including Hollis King (defendant). 
CHARGE : King and the others were charged with various drug-related offenses unrelated to the original operation.
	 Prior to trial, King filed a motion to suppress the evidence seized at his apartment, arguing that the contraband was obtained in violation of the Fourth Amendment. The trial court denied King’s motion and held that the “exigent circumstances” rule to the Fourth Amendment justified the officers’ warrantless entry into the apartment. 
The Kentucky Supreme Court reversed, noting that the “exigent circumstances” rule did not apply because the police officers’ conduct impermissibly created the exigency which led to entry into the apartment. The U.S. Supreme Court granted certiorari to review.
ISSUE
Does the exigent circumstances rule to the Fourth Amendment allow law enforcement officials to lawfully gain entry into a residence without a warrant after first knocking at the front door and announcing their presence in an attempt to prevent occupants from destroying evidence?
	The exigent circumstances rule to the Fourth Amendment allows law enforcement officials to lawfully gain entry into a residence without a warrant after first knocking at the front door and announcing their presence in an attempt to prevent occupants from destroying evidence.
Dissent
The Court mistakenly finds that law enforcement did not create the exigency which led to their entry into the apartment. Circumstances are “exigent” when there is imminent risk of death or serious injury, or danger that evidence will be immediately destroyed. The exigency must exist when the police come on the scene, not subsequent to their arrival. The police may not, by their conduct, create the exigency allowing for warrantless entry into a residence. Here, there was little risk that drug-related evidence would have been destroyed had the police obtained a warrant prior to knocking on the apartment door. There is nothing in the record to suggest that King and the other occupants were concerned that the police were nearby and that they should destroy evidence.   
	Yes. 
RULE: Under the “exigent circumstances” rule of the Fourth Amendment, an otherwise unlawful search and seizure without a warrant is lawful so long as the exigencies of the situation are so compelling as to make the warrantless search objectively reasonable. 
Under the Court-created doctrine, officers may enter a home without a warrant to deliver emergency aid to an individual, pursue a fleeing suspect, and to prevent the imminent destruction of evidence. 
A prerequisite to gaining entry into a residence without a warrant under the doctrine is that the officers must have probable cause to believe that dangerous or suspicious activity is currently taking place. 
Some courts criticize the doctrine and note that law enforcement may create the “urgent” circumstances, or exigency, in order to gain entry into a residence without a warrant. 
APPLICATION: Here, that is not the case. King argues that the officers created the exigency by demanding entry into the apartment after they forcefully banged on the door and yelled that law enforcement was outside. 
However, an officer is free to knock on a door as is any other private citizen. 
POLICY: A Court-created rule that would dictate to police officers how forcefully to knock on a door and how loudly to announce their presence is unreasonable. 
The Court sees no evidence that the officers violated the Fourth Amendment prior to entering the apartment. 
The judgment of the Kentucky Supreme Court is reversed and the matter is remanded for further proceedings consistent with the opinion.
	Police smelled noises in connection with the destruction of evidence 
Smelled burnt marijuana
Court said its justified because of noices that are consistent with destruction of evidence and its drugs and there is a worry drugs can easily be destroyed. 
Smoking weed then flushing it down the toilet that is probable cause (smell of weed) and noises of flushing it down (exigent circumstance gets rid of warrant requirement) 


D. Limits on Exigent Circumstances

Welsh v. Wisconsin 
(1984)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	On April 24, 1978, Edward G. Welsh (defendant) was seen driving erratically. Welsh pulled off the road into an open field and walked home. 
When police arrived, a witness described Welsh as either drunk or sick. The officer checked the car’s registration and learned that Welsh lived nearby. 
At about 9:00 p.m., the officer arrived at Welsh’s house and was let in by Welsh’s stepdaughter. The officer found Welsh naked in bed and placed him under arrest for driving while intoxicated. 
	At the station, Welsh refused to take a breathalyzer test, which was required under Wisconsin law for anyone arrested for driving while intoxicated.
ISSUE
Does the exigent circumstances exception to the Fourth Amendment allow warrantless entry into a home to arrest an individual for a minor traffic offense?
	The exigent circumstances exception to the Fourth Amendment does NOT allow warrantless entry into a home to make an arrest for a minor offense.
	NO.
RULE: The Fourth Amendment prohibition of unreasonable searches and seizures protects the home against warrantless entry. RULE: Warrantless entry to search a home or make an arrest is only permitted in cases of emergency, or exigent circumstances. 
REASONING: Whether such an emergency exists depends largely upon the seriousness of the offense and the dangers posed by waiting until a warrant is secured. 
The exigent circumstances exception to the warrant requirement generally does NOT apply when only a minor crime has been committed. 
APPLICATION: In this case, Welsh was arrested for a minor, nonjailable traffic offense. 
REASONING: Further, the police were NOT in hot pursuit of Welsh at the time he was arrested. Finally, Welsh was at home in his bed and no longer a threat to the driving public. There were no exigent circumstances justifying warrantless entry and arrest in this case.
	Look at defendant, look at era of time, and look at how serious crime is 
Going into bedroom is worse
Court said no


READING 7: Exceptions to Warrant & PC: Cars & Containers, Search Incident to Arrest (165-190)
1. The Automobile Exception

a. The Exception and its Rationale
i. History: Carrol v. U.S. (1925) : During the prohibition era, federal agents had PC that Carroll was transporting alcohol in his car and searched without a  warrant. 
ii. Holding: “The freedom from unreasonable search and seizures by the 4th A has been construed… as recognizing a necessary difference between a search of a store, house, or other dwelling in respect of which a proper official warrant may be obtained and a search of a ship, motor boat, or automobile for contraband goods, where it is not practicable to secure a warrant , because the vehicle can be quickly moved out of the locality or jurisdiction in which the warrant may be sought.” 
iii. REASONING: 
1. Police had probable cause and their was an exigency because obtaining a warrant was not practical
2. Cars can move
3. Lesser expectation of privacy in cars because it is regulated by the government and you are driving it out in public. 
California v. Carney (1985)

	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	Drug Enforcement Agency (DEA) agents received a tip that Carney (defendant) was [crime] selling marijuana out of his mobile home. The mobile home was relatively large, it was parked in a public lot just a few blocks from the court house, and the windows, including the front windshield, were covered by shades or curtains. 
The DEA kept Carney under surveillance and watched as he entered the mobile home with another man. 
When the other man exited the mobile home, the police questioned him and he told them that Carney had given him marijuana in exchange for sex. 
The police then had the man knock on Carney’s door and when Carney answered the police entered the home and found evidence of drugs. 
	Over Carney’s objections, the trial judge allowed the admission of the evidence found in Carney’s mobile home and the superior court also rejected Carney’s claim when he renewed his motion to suppress.
Carney pleaded nolo contendere and the Supreme Court granted certiorari.
ISSUE
Is it permissible under the Fourth Amendment for law enforcement agents to search a mobile home that can be readily moved, is licensed as a motor vehicle and is parked in a public place, based on probable cause but without a warrant?
	Under the Fourth Amendment, a vehicle that can be readily moved and that has a reduced expectation of privacy due to its use as a licensed motor vehicle may be searched without a warrant provided probable cause exists.
Dissent
The warrantless search of Carney’s motor home was unreasonable. While motor homes can function as vehicles on public roads, when they are parked and not traveling on the streets they afford the occupants the increased expectation of privacy that a home provides and can only be searched without a warrant when exigent circumstances are present. Here, the search was unconstitutional because the police could determine by the size and shape of the mobile home that it was Carney’s dwelling, there was no threat that the mobile home would be quickly moved because the front window was covered by curtains, and the mobile home was parked in a parking lot just steps from the courthouse where a warrant could have been easily issued.
	YES. 
RULE: A mobile home that can be quickly moved and that is licensed with the state as an operating vehicle can be searched without a warrant when probable cause exists. 
REASONING: While a home is due a heightened level of constitutional protection, the government has a compelling need to regulate vehicles used on public roads. 
RULE: Therefore, there is a reduced level of privacy in an automobile which, coupled with the exigency that the vehicle may be quickly moved, justifies a warrantless police search when probable cause exists. POLICY: It is true that a motor home can function as a home and not merely as a vehicle. However, to avoid drawing arbitrary distinctions among different types of moveable vehicles, it is preferable to treat motor homes as vehicles for Fourth Amendment purposes. 
APPLICATION: Here, Carney’s motor home was (1) readily moveable; it was (2) parked in a public lot and (3) not in an area regularly used for residential purposes; and it was 
(4) licensed as a vehicle operating in California. Accordingly, the police were entitled to search it when they obtained probable cause of illegal activity. Therefore, the judgment of the state supreme court is reversed.
	Probable cause existed because PO had testioy that man was exchanging wed for sex. 
IS mobile home a home or car (court held car): 
Carney was just opening the door when he was arrested. 
Police searched all inside the mobile home
SC said it was permissible because the mobile home qualifies as a as a home. 
HOME: 
Is the mobile home actually movable? 
Used for sleeping! 
Denied protection of home for home-like activities--part of the 4th A. (treating mobile home like car means we are appplyign 4th A in financial favorable way which violates 14th A ithink) 
Protect homes for people at all income 
Police Safety→ K & A. 
CAR: 
Fully mobile--could be driven away→ exigency. 
Ready to move (not elevated) 
Slippery slope-- at some time you have to treat car like car and have clear rule. 
Register with DMV and follow regs. 


iv. Note: Chambers v. Maroney (1970) the court went even further and held: Even if the automobile had been taken to the police station, and thus was not movable, the automobile exception still applies. [Issue: the admissibility of evidence seized from an automobile, in which the petitioner was riding at the time of his arrest, after the automobile was taken to  a police station and was there thoroughly searched
v. QUESTION: Having established that contraband goods concealed and illegally transported in an automobile or other vehicle may be searched without a warrant,  the consideration is under what circumstances the search may be made?
vi. HOLDING & REASONING: The search made at the police station can not be justified as a search incident to an arrest. Probable cause is a minimum requirement for a reasonable search permitted by the constitution, and as a general rule, it also required a magistrate’s judgment on  on probable cause and issuance of a warrant, except  in exigent circumstances, the judgment  by the police of probable cause  to search an automobile stopped on a highway is sufficient- the car is movable, the occupants are alerted, and the car’s contents may never be found again if a warrant must be obtained-hence, an immediate search is permissible.  Arguably, because of the preference for a magistrate’s judgment, only the immobilization of the car should be permitted until a search warrant is obtained… but for constitutional purposes we see no difference between on the one hand seizing and holding a car before presenting the probable cause issue to a  magistrate, and on the other hand, carrying out an immediate search without a warrant→ Given probable cause to search, either course is reasonable. 
vii. There is probable cause because… 
viii. Or they can watch the car, hold on to it, and go get a warrant. You can hold on toit making sure nothing in the car gets taken away. (they had PC to arrest already) 
ix. There is exigency maybe but the exigency was gone at the time the car was searched and court easured exigency at the time of stop and not truly concerned with exigency. 
b. Searches of Containers in Automobiles
California v. Acevedo (1991)

	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	The police watched as a man entered his home carrying a package they had probable cause to believe contained marijuana. 
Before a search warrant could be obtained, Acevedo (defendant) arrived at the house and left after about ten minutes carrying a bag that was the same size as the package. 
Acevedo put the bag in the trunk of his car and drove away. Fearful of losing the evidence, the police followed him, pulled him over, opened the trunk and looked inside the bag, finding marijuana. 
	The California Court of Appeals held that the marijuana found in the bag should have been suppressed at trial because the police needed a warrant to search the bag. The court of appeals also found that the bag did not fall under the automobile exception since the police had probable cause that the bag, not the car, contained drugs. The United States Supreme Court granted certiorari.
ISSUE
Under the Fourth Amendment, must the police obtain a warrant to open a container in a moving vehicle where they have probable cause that the container, but not the car, contains contraband?
	The Fourth Amendment permits warrantless searches of containers found in automobiles provided the police have probable cause that the container contains contraband.
Concurrence (Scalia, J.)
The search was constitutional because a warrantless search of a closed container, when it is not inside a private building and when probable cause exists that the container contains contraband, is reasonable under the Fourth Amendment.
Dissent (White, J.)
Concurring with Justice Steven’s dissent.
Dissent (Stevens, J.)
Under the Fourth Amendment warrantless searches are per se unreasonable. The Court’s opinion fails to identify exigent circumstances that merit creating a new rule. The Court wrongly relies on unsupported presumptions to rationalize its decision when it assumes that prior jurisprudence is confusing, that the current rules do not protect significant privacy interest, and that the current rules impede law enforcement.

	NO.
 Just as the Fourth Amendment allows a warrantless search of a car when the police have probable cause that the car contains contraband→ [RULE:]the Fourth Amendment allows the warrantless search of a container in the car when the police have probable cause that the container contains contraband. 
REASONING: 
(1) First, a container found after a general search and one found after a specific search, as is the case here, can both be easily hidden and destroyed. 
(1b) Furthermore, the privacy expectations and the exigent circumstances upon finding a container in either situation are the same and warrant the same treatment. 
(2) POLICY: , having two separate rules, one for when probable cause exists as to a car and one for when it exists as to a container in the car, will lead to confusion and possibly more extensive searches of the entire car than police would otherwise undertake. 
RULE: Therefore, when the police have probable cause that a container in a moveable car contains contraband, they may search the container without a warrant. 
However, their search must be limited to that specific container, unless they have probable cause that the car itself contains contraband too. Accordingly, the search of the bag found in the trunk of the car was constitutional because the police had probable cause that the bag contained contraband.
	HISTORY: 
Chadwich: if police have PC to search container and exigency they can seize container hold on to it and get a warrant to search container (must have a warrant) 
Sanders: When the Police have PC to search a piece of luggage the police can search the cab to find the luggage, no warrant required, based on the automobile exception and then they can seize the luggage without a warrant, but they still needed a warrant to search the luggage
Ross: The SC upheld warrantless search of paper bag which was found inca r when police had pc to search the car for drugs--police believed that there were drugs in the car (PC) and warrantless search of paper bag
[PC is about the car-- the car has drugs in it and it happens that in the car there is a container) since the pc was about the car and not about the container the police can search the car and the container and take whatever is inside of the container 
So if pc attached to container you had to get a warrant to search that container 
But if you had pc that related to car itself than you could search car and whatever container was in it without a warrant. 
Then comes this case and does not want to make distinction about where PC attaches to. 
ACEVEDO SAYS (automobile exception) If probable cause exists to search the car, you can also search containers in the car. 
What did the PC attach to in this case: daza went to go pick up package police knew had weed and defendant went into the apartment and came out with bag that looked like the other bag that had weed. Also weed was tracked all the way from hawaii. Package was picked up as expected. And one person who went into apt and left with knapsack who also had weed. → PC attaching to container(brown paper bag)
Under previous bags youd have to get a warrant before you can search the bag. 
HOLDING: if you have PC to 
Takes bag into car
PC to serach car for drugs ex: selling drugs out of their car



i. ISSUE: Does the ability to search packages include the packages of the occupants of the car? 
· United States v. Di Re (1948): passengers could not be searched without  probable cause simply because the automobile was lawfully stopped. 
· Wyoming v. Houghton (1999): Police do not violate the 4th Amendment when they search a passenger’s personal belongings inside an automobile that they have probable cause to believe contains contraband. 
· CRIME: in 1995, Wyoming Highway Patrol stopped a car for speeding and driving with faulty brake light
· BACKGROUND: Three passengers in the front seat of the car (driver, girlfriend, and respondent). While questioning driver, officer noticed a hypodermic syringe in driver’s shirt pocket. Officer asked driver to step out of car and when asked Driver why he had syringe, Driver said to take drugs. 
· FACTS: Respondent falsely Id’ed herself and said she did not have identification. However, upon searching the car, in a purse respondent identified as hers, cop found a wallet and ID. In response to the officer’s question why did she falsely ID herself, respondent said “in case things went bad.”  Additionally, in the purse, the officer found drug paraphernalia and a syringe with 60 ccs of methamphetamine. Respondent denied ownership and claimed ignorance of the former, but admitted ownership of black container with drug paraphernalia and a syringe with 10 ccs of meth- an amount insufficient to support a felony conviction. Officer also found fresh needle tracks on respondent’s arm
· HOLDING: The search of the purse did not violate the 4th amendment because there was no basis for a distinction among packages and containers based on ownership- 
· RULE: when there is probable cause to search for contraband in a car, it is reasonable for police officers to examine packages and containers without a showing of individualized probable cause for each. 
· REASONING: Passengers belongings are IN the car, just like the driver’s belongings, and the officer has probable cause to search for contraband IN the car.
c. Searching Automobiles Incident to Arrest
i. When police lawfully stop a vehicle, they may order the driver and the passengers to exit. [driver-Pennsylvania v. Mimms (1977)] [passengers-Maryland v. Wilson (1997)]
ii. ISSUE: If the police arrest the driver, may they then search the vehicle as part of a search incident to arrest?
2. Searches Incident to Arrest

Chimel v. California (1969)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Pursuant to a valid arrest warrant, the police went to Chimel’s (defendant) home to arrest him for the [CRIME:] burglary of a coin shop. Chimel’s wife let the police inside and when Chimel returned home they arrested him. Without a search warrant and without permission, the police then conducted a complete search of Chimel’s home. The police instructed Chimel’s wife to remove items from drawers and eventually the police found and seized a number of coins, medals and tokens. 

	Over Chimel’s objection, these items were introduced at trial. 
The appellate courts affirmed the decision holding that the search of Chimel’s home was valid as a search incident to a lawful arrest.
ISSUE
Is a warrantless search of an entire home permissible when the search is incident to a lawful arrest that takes place in the home?
	Incident to a lawful arrest, a warrantless search of the area in possession and control of the person under arrest is permissible under the Fourth Amendment.
Dissent
There is no need to overrule earlier precedence and hold that searches of entire homes incident to arrest are per-se unreasonable. Rather, an arrest creates exigent circumstances allowing for a warrantless search when there is probable cause to believe that delay would result in the destruction of evidence. In this case, if the police had not immediately searched the home for the coins, Chimel’s wife would have likely removed the coins from the home in the time it took the police to secure a search warrant. Therefore, the search was reasonable.
	NO.
RULE: A warrantless search incident to a lawful arrest can only cover the area in possession or control of the person being arrested. 
REASONING: When an arrest occurs, it is reasonable for the police to search the person being arrested to insure he is not armed and to ensure no evidence is destroyed. 
RULE EXTENDS: This rule is easily extended to include a search of the area that the person under arrest may access. 
RULE [LIMITATION:] However, a search of the area outside of the suspect’s immediate control cannot be similarly justified and is therefore not reasonable. 
POLICY: The warrantless search of private homes was what the Fourth Amendment requirements of warrants and probable cause were intended to prevent.
REASONING; Furthermore, allowing warrantless searches of an entire home would encourage the police to make all arrests in suspects’ homes since they could then legally undertake a search even where probable cause is lacking. 
APPLICATION: Because the coins introduced at trial were not found in an area under Chimel’s immediate control, the search and seizure was unconstitutional and the conviction is overturned.


i. United States v. Robinson (1973): Supreme court held that police may search a person incident to arrest regardless of the crime that led to the arrest. 
a. CRIME: Robinson was stopped by PO for driving with an expired driver’s license. 
b. FACTS: When Robinson got out of the car, the officer told him that he was “under arrest for operating after revocation and obtaining a permit by misrepresentation.”  The officer effected a full custody arrest, searched Robinson, and found heroin. 
c. HOLDING AND REASONING: Court upheld the constitutionality of the search, stating “ it is well suited that a search incident to a lawful arrest is a traditional exception to the warrant requirement of the 4th A. --First, a search may be made of the person of the arrestee by virtue of a lawful arrest-- Second, a search may be made of the area within the control of the arrestee. --Court rejected claim that only a frisk for weapons was appropriate when a person was arrested for a traffic violation and concluded that a search incident to arrest is permissible even if there is NO reason to believe that the individual has weapons. 
Knowles v. Iowa
 
(1998)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	An Iowa police officer pulled Knowles (defendant) over for [CRIME:] speeding. 
The officer issued Knowles a citation and then searched the car. The officer did not have probable cause or a warrant, and Knowles did not consent to the search. 
After finding drugs and drug paraphernalia in the car, the officer arrested Knowles. 
	Knowles moved to suppress the evidence found during the search. 
The United States Supreme Court granted certiorari to consider whether the “search incident to arrest” exception to the Fourth Amendment extended to the issuance of citations.
ISSUE
Does the “search incident to arrest” exception to the Fourth Amendment authorize the full search of a car, without probable cause or a warrant, after the issuance of citation?
	The “search incident to arrest” exception to the Fourth Amendment does NOT authorize the full search of a car after the issuance of a citation.
	NO. 
RULE: Under United States v. Robinson, 414 U.S. 218 (1973), an arresting officer is authorized to perform a search without probable cause or a warrant that would otherwise be prohibited under the Fourth Amendment. REASONING: This exception 
(1) protects officer safety by ensuring that the suspect is disarmed and 
(2) preserves evidence. 
Iowa law allows officers to choose between arresting the suspect or issuing a citation for violations of traffic laws. \
Iowa law further states that the choice to issue a citation does not prevent the officer from performing an otherwise valid search. 
The Iowa Supreme Court has therefore held that an officer issuing a citation is permitted to perform a full search of a vehicle. RULE: There is no “search incident to citation” exception to the Fourth Amendment. 
Iowa has failed to show that the justifications for permitting a search incident to arrest extend to the issuance of a citation. REASONING: Issuing a citation does not present the same level of danger to officer safety that taking a suspect into physical custody does. 
Ordering the passengers out of the car may be justified on this ground, but a full search is not. POLICY: This ruling does not reduce the protections to officer safety already in place, such as the right of a police officer with reasonable suspicion that a suspect could be armed and dangerous to conduct a patdown. REASONING: Furthermore, once a citation has been issued, there is no further need to find or preserve evidence. (WHY?)
Iowa’s arguments that drivers may attempt to destroy evidence are untenable. The bright-line rule permitting a search incident to arrest is not extended to the issuance of citations.
	Cant have SIA if there is no arrest … we know from atwater that the sSIA can take place even if the the police chose to arrest someone on something that can not result in jail time. 


i. New York v. Belton (1981): When the police pulled over a car and ordered the occupants out of the car, “the police may also examine the contents of any containers found within the passenger compartment, for if the passenger compartment is within reach of the arrestee, so also will containers in it be within his reach-Whether open or closed
a. Justification: not that the arrestee has no privacy interest in the container, but that the lawful custodial arrest justifies the infringement of any privacy interest the arrestee may have. 
b. Define Container: any object capable of holding another object- includes closed or open glove compartments, consoles, or other receptacles located anywhere within the the passenger compartment, as well as  luggage, boxes, bags, clothing, and the like. This holding does NOT encompass the trunk. 
ii. Thornton v. U.S. (2004): Court extended Belton to a situation in which the car was already stopped and the driver had exited and THEN the arrest was made-- Belton applied even though the driver was under arrest in the squad car when the search was done. 
Arizona v. Grant
 (2009)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	Gant (defendant) was arrested for 
[CRIME:] driving with a suspended license shortly after getting out of his car. He was handcuffed and then put in the back of a police car. With Gant secured in the police car, officers proceeded to search the passenger compartment of his vehicle and found a gun and cocaine. Gant was charged with possession of a narcotic drug and drug paraphernalia. 
	At a preliminary hearing, Gant moved to suppress the drug evidence because he felt that the decision in New York v. Belton, 453 U.S. 454 (1981), did not allow police to search his vehicle after he was secured in the police car, since he posed no threat to the officers and he was arrested for an offense for which no evidence could be found in his car. 
At trial, his motion to suppress was denied and he was convicted. The Supreme Court of Arizona, however, upheld the motion, claiming the search violated the Fourth Amendment. The United States Supreme Court granted certiorari.
ISSUE
May police undertake a search of an individual’s vehicle when the arrestee is not within reaching distance of the passenger compartment at the time of the search?
	Police may search a vehicle after a recent occupant’s arrest only if the arrestee is within reaching distance of the passenger compartment at the time of the search or it is reasonable to believe that crime-related evidence is located in the vehicle.
Concurrence
History obviously cannot tell us what the Framers thought of reasonableness in the vehicle-stop context, so we must apply traditional notions of reasonableness. 
Belton and Thornton do NOT adequately protect police officers, since [REASONING:] searching a vehicle is not the best way to prevent an occupant from injuring an officer. 
Despite today’s holding, Chimel provides little guidance and can be manipulated by officers. 
It would be better to overrule Belton and Thornton and adopt the rule that it is reasonable to search a vehicle only when the object of the search is evidence of the crime for which the arrest was made, or another crime for which there is probable cause.
Dissent
I agree with Justice Alito that we should read Belton as recommending a bright-line rule that would allow a warrantless search of the passenger compartment of a vehicle regardless of the threat that the individual poses. But I also agree with Justice Stevens that such a rule potentially runs afoul of the Fourth Amendment. Stare decisis requires that we follow the traditional interpretation of Belton, which has been relied on by other courts.
Dissent (alito)
Although the majority might deny it, the Court today is overruling its decision in Belton, which has proved a workable and clear-cut solution to vehicle searches at the same time that it has protected law enforcement officers. Belton provides a test that is easier to apply than that provided by today’s decision. The police can search the passenger compartment of a vehicle after a lawful custodial arrest, whether or not the arrestee is within reaching distance of the compartment. 
Belton represents a small extension of Chimel, and if we overrule the former, as it seems we are doing today, we should also reexamine the latter. The problem is that Chimel does not say whether the rule applies at the time of the arrest or the time of the search. 
The Court today reads Chimel as applying at the time of the search, but it makes more sense to think that the Chimel ruling was intended to use the time of arrest. The majority prefers its confused reading of Chimel and an unworkable two-part test. 
Also, in the second part of the test the Court inexplicably uses “reason to believe” instead of probable cause as the standard for this type of evidence-gathering search.
	NO. 
RULE: Police may search a vehicle after a recent occupant’s arrest only if the arrestee is within reaching distance of the passenger compartment at the time of the search or it is reasonable to believe that crime-related evidence is located in the vehicle. In Chimel v. California, 395 U.S. 752 (1969), we stated the basic rule [defines “search incident to arrest”] that applies in these cases: the search incident to an arrest includes the areas of the arrestee’s person and the area within his immediate control. 
In New York v. Belton, 453 U.S. 454 (1981), we considered the case of an arrestee in his automobile and held that after a lawful arrest the police can search the arrestee’s person and conduct a contemporaneous search of the passenger compartment of the car, including containers in it. Despite others’ interpretation of Belton, our decision in Belton does NOT authorize a vehicle search after a recent arrest, for to do so would undermine the logic of Chimel. Considering Chimel and Belton together, we hold [RULE:] that police can search a vehicle after the occupant’s recent arrest only when 
(1) arrestee is unrestrained and (2) within reach of the passenger compartment, and objects within it. 
Following Thornton v. United States, 541 U.S. 615 (2004), we also affirm that police, having stopped a vehicle, can search for evidence only when it is “reasonable to believe evidence relevant to the crime of arrest might be found in the vehicle.” 
APPLICATION: In this case, Gant was arrested for driving with a suspended license, and he was REASONING: 
(1) securely handcuffed and (2) placed in a squad car before officers undertook a search of his car. 
Thus the arrestee was 
(1) securely restrained, (2) deprived of the ability to reach for a weapon, and police could (3) not reasonably believe that it was possible to find evidence related to the crime of arrest in his car. 
Both reasons make the subsequent search of Gant’s car unreasonable. Reading Belton broadly, the state wants a bright-line rule that would allow automobile searches regardless of whether the arrestee is restrained or not. 
POLICY: We feel, however, that the state in so doing seriously undermines the privacy interests that the Fourth Amendment is designed to protect. Although our jurisprudence recognizes a lesser privacy interest in one’s vehicle, as opposed to one’s residence, we do not think it is reasonable to give the police unbridled discretion to search a car in all circumstances. 
Despite the fact that the state’s reading of Belton, allowing expansive vehicle searches for offenses as minor as a traffic infraction, has been relied on by police for 28 years, we do not believe that such a reliance interest, even if it exists, trumps the constitutional rights that all individuals possess. Nor does stare decisis require us to read Belton as broadly as the state would suggest.
	Crime of Initial Arrest: driving with suspended license. 
Second rationale: there is NO reason to believe that there will be evidence of the crime of arrest in the car. 
FIRST RATIONALE: Gant was secured in the back of a patrol car in handcuffs as are the other two (not in theoretical reach of the car). 
Hence, no SIA. 
FACTS: imporant that crime of arrest was driving with suspended licenseand thus no evidence can be found in car. 
Scalia: Search must be linked to the crime of arrest and reason to believe is something less than probable cause. 
Note: park legally if you get pulled over so that they can not impound and thus search your car
Note: loo k at that the different ways you can conduct a search or seizure (search more) and see the scope f each methods scope


READING 8: Exceptions to Warrant & PC: Plain View (160-162) & Consent (201-211)
1. Plain View
a. If officers are lawfully present in a place they may use all of their senses. (enter home for child pornography and see illegal drugs on the table. 
b. Coolidge v. New Hampshire (1971): articulates the plain view exception to the warrant requirement. 
i. “The problem with the “plain view” doctrine has been to identify the circumstances in which plain view has legal significance rather than being simply the normal concomitant of any search, legal or illegal. 
ii. Where the initial intrusion that brings the police within plain view of such an article is supported, not by a warrant, but by one of the recognized exceptions to the warrant requirement, the seizure is also legitimate.  (inadvertently coming upon evidence while in hot pursuit of a suspect) 
iii. An object that comes into view during a search incident to arrest that is appropriately limited in scope under existing law may be seized without a warrant. 
iv. The plain view doctrine has also been applied where a police officer is not searching for evidence against the accused, but nonetheless inadvertently comes across an incriminating object. 
v. The doctrine serves to supplement a prior justification- whether it be a warrant for another object, hot pursuit, search incident to lawful arrest, or some other legitimate reason for being present unconnected with a search directed against the accused- and permits the warrantless seizure.  (extension of the original justification is legitimate only where it is immediately apparent to the police that they have evidence before them. 
vi. The plain view doctrine may not be used to extend a general exploratory search from one object to another until something incriminating at last emerges. 
vii. RATIONALE for plain view is evident if we keep in  mind two distinct constitutional protections served by the warrant requirement:
· (1) the magistrate’s scrutiny is intended to eliminate altogether searches not based on probable cause. 
· (2) those searches deemed necessary should be as limited as possible. 
· Plain view does not conflict with first objective because plain view does not occur until a search is in progress. 
· Given the initial intrusion, the seizure of an object in plain view is consistent with the second objective, since it does not convert the search into a general or exploratory one. 
viii. RATIONALE: as against the minor peril to the 4th A protection, there is a major gain in effective law enforcement→ where, once an otherwise lawful search is in progress, the police inadvertently come upon a piece of evidence, it would often be a needless inconvenience, and sometimes dangerous- to the evidence or to the police themselves- to require them to ignore it until they have obtained a warrant particularly describing it. 
1. Plain view alone is never enough to justify a warrantless seizure (no amount of PC can justify a warrantless search or seizure absent “exigent circumstances” 
ix. Although incontrovertible testimony of the senses that an incriminating object is on premises belonging to a criminal suspect may establish the fullest measure of probable cause, even when the object is contraband this Court has stated and enforced the basic rule that the police may not enter and make a warrantless seizure. ??
2. Horton v. California (1990): even though inadvertence is a characteristic of  most legitimate ‘plain view’ seizures, it is NOT necessary condition. 
3. Arizona v. Hicks (1987): It must be immediately apparent that the seized item is illegal. 
a. FACTS: Police entered an apartment without a warrant to investigate shots fired and saw stereo equipment that they THOUGHT might be stolen, but did not have PC to support this. An officer moved the equipment, found a product ID number and after radio-ing into HQ, found it was stolen. 
b. HOLDING: the plain view doctrine did not apply here--moving the stereo was a search. 
i. Moving the equipment is a search separate and apart from the search for the shooter, victims, and weapons that was lawful objective of his entry into the apartment. 
ii. Merely inspecting those parts of the turntable that came into view during the latter search would NOT have constituted an independent search because it would have produced NO additional invasion of respondent’s privacy
iii. However, taking action unrelated to objectives of the authorized intrusion, which exposed to view concealed portions of the apartments or its content, did produce a new invasion  of privacy unjustified by the exigent circumstances that validated the entry. 
iv. The distinction between “looking” at a suspicious object in plain view and “moving” it even a few inches is much more than trivial for the 4th A. 
c. REASONING: Since it was not apparent that the item was contraband, the officers needed to have probable cause for their search. 
i. Theory of the doctrine is to extend to non public places such as the home, where searches and seizures without a warrant are presumptively unreasonable, the policies longstanding authority to make warrantless seizures in public places of such objects as weapons and contraband. 
ii. Justification: for the extension is the desirability of sparring police, whose viewing of the object in the course of a search
d. Sketchy to have a bunch of stereo equipment in house and police know that a bunch of stereo was just stolen. Police look at serial number and then look to see if those serial numbers match the stolen ones-- they could not do that because these stereos do not plainly view announce their illegalness. (like weed) 
i. They could have gotten a warrant, or sat outside the house and waited until they got a warrant or if they saw will leave with stereo they could have followed him and look for additional evidence in order to perform arrest in public but what they can not see is do more search to 
ii. Contraband MUST PLAINLY announce itself (drugs, guns) 
4. Note: Police are allowed to use ALL of their senses when they are lawfully present. Usually sight is the most important , but it could be “plain smell” or “plain touch” that is used. 
5. Consent (201-211)
Schneckloth v. Bustamonte
 (1973)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	.A police officer making a routine traffic stop, lacking any probable cause, asked for permission to search the car. The brother of the owner of the car gave consent. 
Upon searching the vehicle, the officer discovered three stolen checks which were later linked to Bustamonte (defendant), one of the six passengers riding in the car. 
	Over Bustamonte’s objections, the trial court allowed the evidence of the checks to be admitted at trial and Bustamonte was convicted of theft. 
On appeal, the court of appeals held that in order to prove voluntariness, the prosecution had to establish that the person giving consent knew he had the right to refuse the request.
ISSUE
When establishing that consent to conduct a search was voluntarily given, must the prosecution establish that the person giving consent knew that he could refuse the request to conduct the search?
	The prosecution must look at the totality of the circumstances in order to prove that consent to a warrantless search absent probable cause was freely and voluntarily given.
Dissent (Marshall, J.)
The issue here is of consent, not coercion as the Court’s opinion suggests. Even where there is no police coercion, it is impossible for someone to give meaningful consent when he is unaware of his constitutional right to refuse. It is not impractical to expect the police to inform a person that he may refuse to give consent to a search. The prosecution should be required to prove that consent was given with the knowledge that it could have been refused.

	NO. 
RULE: When officers conduct a warrantless search of a subject not in custody, the prosecution can meet its burden of proving that consent to the search was freely and voluntarily given by looking at the totality of the circumstances. 
While knowledge of the right to refuse to give consent is one factor of many to consider, it is not a prerequisite to proving that consent was given voluntarily. 
The definition of “voluntary” has been developed throughout the case law focusing on the voluntariness of confessions. In that respect, it has come to mean a confession made absent police coercion. This line of cases focus on the totality of the circumstances to determine whether there was implied or express coercion that made the confession not truly voluntary. 
There is no reason why “voluntary” should be defined differently for Fourth Amendment purposes. 
The totality of circumstances surrounding the consent must be analyzed to determine if consent to search was voluntarily given without police coercion. 
Not only should “voluntary” be defined consistently for consent cases and confession cases, but other arguments support a totality of the circumstances approach as well. 
REASONING: (1) First, in most situations, it would be all but impossible for the prosecution to prove that the person giving consent knew of his right to refuse. It is also impractical, and inconsistent with prior rulings, to expect law enforcement officers to educate people of their rights while conducting standard investigations outside the structure of a court room. 
(2) Second, the argument that consent amounts to a waiver of a constitutional right is misplaced. The requirement for a “knowing and intelligent waiver” of constitutional rights applies once a criminal trial has begun; it does not apply to routine police questioning governed by the Fourth Amendment. 
(3) Furthermore, interpreting consent to search as a waiver of a constitutional right is inconsistent with the third-party consent jurisprudence. 
(4) Finally, the holding in Miranda v. Arizona, 384 U.S. 436 (1966), where the Court determined that knowledge of the right to refuse is necessary for consent, does NOT support the argument that people must be informed of their right to withhold consent in the present situation. Miranda is premised on the presumption that questioning conducted while in police custody is inherently coercive and a violation of the Fifth Amendment. 
In contrast [APPLICATION:], the issue here involves police questioning during a temporary and relatively minor detention, free of formal police custody. 
In such a situation no presumption arises that the questioning is inherently coercive and therefore no knowledge of the right to refuse is necessary. 
For all these reasons, the voluntariness of consent to a warrantless search is to be determined by a totality of the circumstances test. The prosecution need not prove that the person giving consent knew of his right to refuse.
	Consent is the absence of cohersion
In order to waive your rights you generally have to know what those rights are (in plea nd miranda you are told what rights you are giving up) ; HOWEVER, in the context of the 4th A, when the police do stop you or detain you we do NOT require the police to tell you that you have right under 4th A to unwanted search and seizure (if we had to warn people, we wouldn have as many consensual encounters and that will get in the way of law enforcements doing their job). 
How do we know that consent is voluntary? We look at TOC and what happens in the course of that encounter- both objective and subjective aspects. 
Dissent said we should analyze 4th A as we did the other 
Voluntary consent to search must be proven under the 14th amendment under absent of coercion and looking at individual factors to see. The prosecution does not have to prove that defendant knew they had right to refuse or that they were warned  but only the TOC
**READ AT THE END OF CLASS AGAIN


a. Notes: SC has consistently reaffirmed the Schneckloth v. Bustamonte. 
i. Ohio v. Robinette (1996): court held that a person lawfully stopped by the police, but free to leave, does not need to be informed by the police of his or her ability to leave. 
ii. United States v. Drayton (2002):  The Court reaffirmed the test for consent is whether it is voluntary under the totality of the circumstances. 
1. FACTS:  police officers boarded a bus as part of routine drug enforcement effort-one sat in the driver’s seat and the other two went and asked passengers. In an effort to not to block the aisle, Officer Lang stood next to or just behind each passenger with whom he spoke. According to the officer’s testimony, passengers who declined to cooperate with him or chose to exit the bus at any time would have been allowed to do so without argument. 
· Officer held his badge up so respondents could identify him as police and His face is 12-18  inches from drayton’s face and tone of voice was just loud enough for respondents to hear. 
· Officer asked do you mind if check your bag and Brown responded “go ahead”
· Both R’s were wearing heavy jackets and baggy pants despite the warm weather and in officer’s experience drug traffickers often  to conceal weapons or narcotics. 
· Officer asked Brown do you mind if check your person and Brown answered, “sure”. Officer patted down Brown’s jacket and pockets, and including his waist area, sides and upper thighs-- in both thigh area, the officer detected hard objects similar to drug packages detected on other occasions. The officer arrested Browni was . 
2. HOLDING: Respondent’s consent to the search of their luggage and their persons was voluntary. 
a. This is the outer limit of what it can mean to consent (probably felt like I have no other choice)
3. REASONING: There was nothing coercive or confrontational about the encounter
a. No application of force
b. No intimidating movement
c. No overwhelming show of force
d. No brandishing of weapons, 
e. No blocking of exits
f. No threat 
g. No command
h. No authoritative tone of voice
i. The fact that an encounter takes place on a bus does not on its own transform the standard police questioning of citizens into an illegal seizure. 
j. Because many fellow passengers are present to witness officers’ conduct, a reasonable person may feel even more secure in his decision not to cooperate with police on a bus than in other circumstances. 
iii. United States v. Matlock (1974): 
1. ISSUE: who may give consent
2. HOLDING: one occupant of a residence may give consent if the other is not present
Georgia v. Randolph

 (2006)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	The police, responding to a domestic disturbance call made by his wife, arrived at Randolph’s (defendant) house. When the police arrived at the house, Randolph’s wife proceeded to tell them that Randolph used cocaine. 
The police asked for permission to search the home for evidence. Randolph’s wife gave consent but Randolph, who was present with his wife, refused. 
Based on the wife’s consent, the police proceeded to search the home despite Randolph’s objections and discovered cocaine in Randolph’s bedroom. 
	Over Randolph’s objections, the cocaine was admitted into evidence at trial because, the court reasoned, Randolph’s wife had the authority to consent to the search. 
The court of appeals reversed and the state supreme court affirmed. The United States Supreme Court granted certiorari.
ISSUE
Under the Fourth Amendment, may police conduct a warrantless search of a home when one occupant gives consent to search the premises while another occupant is present and is expressly refusing to consent to the search?
	The police may not enter a home without a warrant to search for evidence where they obtain consent from an occupant but a co-occupant is present and objects to the search.

	NO.
RULE:  When there are two occupants of a dwelling present and one is consenting to a search by the police and the other is objecting to the search, the police may not enter the home and conduct a warrantless search for evidence. 
The holding in United States v. Matlock, 415 U.S 164 (1974), that the police may search a home with consent of a co-occupant even when another occupant later objects, is premised on social expectations and commonly held assumptions about people sharing a home. 
In Matlock, the primary assumptions at issue involved the equal authority of all of the occupants and the assumption of risk when living with others. APPLICATION: Here, the primary assumptions again include the equal authority of all of the occupants but also assumptions about how people act in light of this equal authority: a guest is unlikely to enter when invited by one occupant but expressly told to stay away by another. 
Furthermore, Minnesota v. Olson, 495 U.S. 91 (1990), holds that an overnight guest has a reasonable expectation of privacy in the house in which he is staying because his host is unlikely to invite someone into the home over his objection. 
REASONING: This Fourth Amendment right easily transfers to co-inhabitants when they are present and expressly objecting to someone’s entry. 
In such situations, one occupant has no authority over the other to demand a resolution in his own favor.
RULE:  Therefore, when one occupant who is present expressly objects to a police search, the consent of another occupant actually provides no additional authority to the police to enter absent a warrant or exigent circumstances. 
APPLICATION: Here, the police sought entry into the home to look for evidence and they did not claim exigent circumstances to preserve evidence or protect Randolph’s wife. Randolph was physically present when his wife gave consent and he flatly refused to give permission for the search. 
Therefore, the police search was unreasonable. The judgment of the state supreme court is affirmed.
	The husband’s nonconsent controls here
When you have a physically present nonconsenting physically present person, their nonconsent rules (physically present is key) --limited circumstance that the nonconsenting person is is physically present
What if husband is asleep in bedroom or away?



READING 9: Exceptions to Warrant & PC: Terry Stop and Frisk(323-333, 338-353. 162-165)
1. The Authority for Police to Stop and Frisk
Terry v. Ohio
 (1968)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	An experienced (PO-39 yrs & detective-35 yrs and patrolled DT cleveland for shoplifters and pick-pockets for 30 years) police officer dressed in plain clothes observed two men outside a store at about 2:30 p.m. Several times, the men walked up to the store window, peered inside, and then walked away. The officer was unble to say what what first drew his eyes to them found this behavior suspicious and suspected the men of planning a robbery of the store. PO had developed routine habits of observation over years.  
At trial, the officer also testified that he thought the men may be armed. 
The officer approached the men and identified himself as the police. When the men merely mumbled answers in response to his inquiries, the officer grabbed Terry (defendant), spun him around, and patted down his outer clothing to determine whether Terry was armed. 
CHARGE: The officer discovered a gun in Terry’s coat pocket. The officer then conducted the same type of pat down of the other man and discovered a gun on him as well. 
	Both men were charged with carrying a concealed weapon and Terry was convicted and sentenced to 1-3 years. 
ISSUE
Absent probable cause, may a police officer detain a person on the street and conduct a limited search for weapons?
	When an officer observes unusual conduct that reasonably leads him to assume that criminal activity is afoot and that the people he is interacting with are armed, the police officer may conduct a limited search for weapons.
Concurrence (Harlan, J.)
If an officer reasonably stops a citizen on the street, to ensure his own safety, the officer may immediately search the citizen and need not first question him.
Concurrence (White, J.)
A citizen who is stopped on the street by an officer need not answer the officer’s questions. The refusal to answer, while maybe heightening the officer’s suspicions, is alone no basis for arrest.
Dissent (Douglas, J.)
A magistrate needs probable cause before he may issue a warrant. Therefore, today’s holding, that police may conduct a search and seizure based only on reasonable suspicion, gives police greater authority than a judge.

	YES. 
RULE: When an officer observes suspicious conduct that reasonably leads him to believe that a crime is occurring or about to occur, the officer may identify himself as a police officer and make an initial inquiry. 
RULE: If after this the officer still believes a threat to himself or others exists, the officer may conduct a limited search for weapons.
RULE: When a police officer stops someone on the street, that person is “seized” because he is not free to simply walk away, and Fourth Amendment protections apply. 
RULE: Similarly, a pat-down of someone’s outer clothes constitutes a Fourth Amendment search. 
RULE: The Fourth Amendment prohibits unreasonable searches and seizures. 
ISSUE: Therefore, the issue to be decided here is whether the police action was reasonable. QUESTION: This involves asking whether the stop itself was reasonable and also whether the scope of the search is reasonable in light of the circumstances that warranted the temporary seizure in the first place. 
RULE: The officer must be able to articulate those facts that led him to intrude on a person’s Fourth Amendment rights. 
ANALYSIS: To determine reasonableness, the government’s interests of effective law enforcement and officer safety must be weighed against Terry’s Fourth Amendment right to privacy. 
RULE: If the stop and search is deemed to be unreasonable, the evidence obtained cannot be used at trial pursuant to the exclusionary rule. 
POLICY: However, the exclusionary rule is aimed at preventing police misconduct and the rule is therefore limited in situations where other concerns, such as police safety, trump such an evidentiary concern. 
Therefore, a police officer’s interest in his own safety and the safety of others outweighs an individual’s Fourth Amendment rights when an officer lawfully stops a citizen on the street, and the officer may conduct a search for weapons if he reasonably believes, based on specific facts, that the person is armed. APPLICATION: In this case, the officer acted reasonably. REASONING: 
(1) Based on their behavior, it was reasonable for the officer to assume the two men were planning a robbery. 
(2) The government’s interest in law enforcement trumps any minimal invasion of privacy the two men may have experienced when the officer approached them to talk. 
(3) Furthermore, the officer’s pat-down was reasonable because his concerns were not abated by what the two men had to say; it was reasonable to assume that two men planning a robbery would be armed; the pat-down was limited to a search for weapons; and, most importantly, the officer’s interest in his own safety outweighed the privacy interest of the two men. The judgment is affirmed.
	The police officer was experienced and also injured
The PO here had a lot of experience
PO admits that when he first saw them they were doing nothing wrong and he just had a bad feeling about them.  He then observed them
FACTS: PO watching defendants and after they look into the store a total of 12 times he concludes he believes that they are planning to rob the joint. IT is daylight and it is in the middle of the day. 
Significance of day time: easier to blend in and scope to come back at night.
IF you were going to rob a store at 2:30 in the day---the difference is that there will be people in the day so the way to make it work is that you are probably armed in order to make it work. (these facts that he observes are taken in light of officer’s experience he notes that they are likely armed because if you are trying to plan a robbery in the middle of the day you will probably need a gun) 
PO walks up to them and IDs himself as PO. after terry mumbled something, PO grabs him, spins him around, and felt something that might be a gun. 
Once they are seized--- he patted their pockets and felt gun (plain feel). 
This is the case that made the terry stop the frisk- a thing



a. Key Problem Majority Acknowledged: the likelihood that police may use race as a factor in stopping individuals.  
2. D
3. D
4. What is Sufficient for Reasonable Suspicion

a. Reasonable Suspicion: General Principles
United States v. Arvizu
 (2002)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	A border patrol agent working in an area of Arizona often travelled by smugglers received an alert that a traffic sensor had been triggered and went to investigate. 
Based upon his experience, the agent became suspicious that Ralph Arvizu (defendant) might be smuggling contraband. 
The agent based this suspicion on numerous facts including: 
(1)  the van occupants’ behavior, 
(2) Arvizu’s effort to avoid checkpoints, 
(3) the peculiar elevation of the back passenger’s knees, 
(4) the fact that the van’s registered address was in an area populated by smugglers, and 
(5) the fact that minivans are commonly used for struggling. 
The agent pulled Arvizu over, and Arvizu consented to a search of the vehicle. 
CRIME: The agent found over 100 pounds of marijuana in the van. Arvizue was arrested for possession with the intent to distribute marijuana. 

	Arvizu’s moved to suppress the evidence obtained during the stop on the basis that the stop was unreasonable under the Fourth Amendment. 
The District Court for the District of Arizona denied the motion. 
The United States Court of Appeals for the Ninth Circuit reversed, finding that none of the relevant facts gave rise to reasonable suspicion.
ISSUE
Does a stop based on many factors that individually would not give rise to reasonable suspicion violate the Fourth Amendment?
	An officer with reasonable suspicion of criminal activity based upon the totality of the circumstances may stop a car.
	NO. 
RULE: An officer may stop a car if there is reasonable suspicion of criminal activity based upon all of the relevant facts and circumstances. 
RULE: Assessing reasonableness under the Fourth Amendment requires balancing an individual’s privacy interests against the achievement of legitimate government needs. 
In the case of a brief investigatory stop of a vehicle, this balance requires that a police officer have reasonable suspicion of criminal activity to stop a car. 
Although there is no specific test for reasonable suspicion, officers must use their training and experience to assess the totality of the circumstances to determine whether there are objective grounds to suspect a particular person of crime. 
Each individual factor need not give rise to reasonable suspicion so long as all of the relevant facts, when taken together, do. 
The ruling in Terry v. Ohio, 392 U.S. 1 (1968), supports the use of the totality of the circumstances approach. 
In that case, none of the suspect’s individual acts warranted a stop, but the suspect’s behavior as a whole created suspicion. 
APPLICATION: In this case, the totality of the circumstances created reasonable suspicion justifying the stop. 
REASONING: 
(1) The border patrol agent relied on his training and experience to determine that Arvizu’s behavior and the relevant facts suggested Arvizu might be smuggling contraband. Therefore, the stop was reasonable under the Fourth Amendment. The ruling of the appellate court is reversed.
	Border area- minivan- Route Smugglers- three kids in the back with knees raised and waiving- driver does not look- signaland sharp turn- stop Terry and driver consent to search- 
1) you need a valid stop (RAS that criminal activity is afoot. 
Look at the fact in what they mean to police officer (close case for RAS because everything that is going on is legal)
Point of case: take facts in light of officer knowledge and experience. 
Hold (unanimous, notn close call): does rise to valid RAS and making it valid stop
If it was invalid stop- you cant have consent born of illegal stop 


b. Reasonable Suspicion Based on Informants’ Tips
Alabama v. White
 (1990)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	The police received an anonymous tip that White (defendant) would be leaving her house, carrying a briefcase with cocaine inside. 
The informant gave the police White’s address, a description of her car, and said that White would be heading to a certain hotel. 
The police immediately set up a surveillance team at White’s house. The car fit the description given by the informant and soon the police observed White exit her home, without the briefcase, get in her car, and head towards the motel. 
Just before White arrived at the motel, the police stopped the car. 
They informed White of what they were looking for and asked to search the car. 
She consented to the search and when the police found a briefcase she gave them the combination to the lock. 
CHARGE: The police found marijuana in the briefcase and arrested her. 
Later, at the police station, the police found three milligrams of cocaine in her purse. 
	The court of appeals held that the stop was unconstitutional because the officers lacked reasonable suspicion to make an investigatory stop of the car.
ISSUE
Does an anonymous tip, parts of which are corroborated by the police, constitute reasonable suspicion?
	To determine whether an informant’s tip provides reasonable suspicion, the totality of the circumstances must be analyzed, with attention given to the veracity, reliability and basis of knowledge of an informant.
Dissent (Stevens, J.)
The Court’s holding is not consistent with the Fourth Amendment because the police did not have reasonable suspicion to stop White in her car. The informant provided no more information than a prankster or an angry neighbor would have. The Court’s holding makes citizens vulnerable to those who know their schedule and overzealous officers who will simply testify that a stop was based on information gained from an anonymous informant.

	YES.
 It was held in Illinois v. Gates, 462 U.S. 213 (1983), that when determining whether an informant’s tip amounts to probable cause, the totality of the circumstances must be analyzed. The same test applies when deciding whether an informant’s tip constitutes reasonable suspicion allowing the police to stop a car. 
RULE: Reasonable suspicion is a lesser standard than probable cause, requiring only that the police be able to articulate specific facts supporting their suspicion. Therefore, the quantity and quality of the informant’s information can be less than that demanded for probable cause. Furthermore, the information can be less reliable than that needed to show probable cause. 
APPLICATION: Here, the totality of the circumstances amounts to reasonable suspicion because, like in Gates, parts of the informant’s tip were corroborated by the ensuing police investigation: A woman left the address the informant had provided at about the time that the informant said, in a car matching the informant’s description. 
It is reasonable to assume she was headed to the hotel, though the police stopped her just shy of it. 
Since the informant was right about these details, specifically White’s future behavior, it was reasonable for the police to assume the informant was correct about the other details concerning drug possession. 
Therefore, when the police stopped White’s car, the informant’s tip had been sufficiently corroborated to support reasonable suspicion and the stop was lawful.
	 Car is stopped based on RAS. 
The tip was brown plymouth sedan, apartment complex where she is leaving--- where she is going (motel)- cocaine- taillight broken-time--cocaine will be in brown brief case
Corroborated: taillight broken, brown plymouth, apartment complex, on route to hotel; MISSING: cocaine and brief case
Tips are going to be evaluated under the general rule of gates. 
It is not suspciious to leve house and go to htoel-- the suspcious part, cocaine, is not corroborated. 
You can not have consent born of illegal stop-- so even if she gave consent but the stip of the car was illegal- you can’t give conset. 
Concerns with tip is bias or grudges
This is enough to get RAS for stop. And therefore onsent to search is valid at that point
Could the police have justiifed a search or stop of the car on ay other basis-- yes, based on the taillight.  Which is a legal traffic stop-. Now tehy can order her out of the acr
Evaluate tips under gates but to arrive at RAS alot less corroboration is needed. 
This seems like pretty SCANT evidence overall 


Florida v. J.L. (2000)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Miami-Dade Police received an anonymous tip that a man matching J.L.’s (defendant’s) description had a gun at the bus stop. 
Officers stopped and frisked J.L. and found a gun. 
CHARGE: J.L. was charged with possessing a concealed firearm without a license and while under age 18. 
J.L. moved to suppress the gun on the grounds that it was found during an unlawful search. 
	The trial court granted the motion. The appellate court reversed. 
The Supreme Court of Florida quashed the appellate court’s ruling and held that the search violated the Fourth Amendment.
ISSUE
Does an anonymous tip that a person is carrying a gun, without additional corroboration to ensure that the tip has "sufficient indicia of reliability," justify a stop and frisk under the Fourth Amendment?
	An anonymous tip that a person may be carrying a gun does not justify a stop and frisk under the Fourth Amendment unless there is additional corroboration to ensure that the tip has "sufficient indicia of reliability" to create reasonable suspicion justifying a stop. 

	NO.
RULE:  Without corroboration, an anonymous tip that a person is carrying a gun does NOT justify a stop and frisk under the Fourth Amendment. 
Because of the unique danger presented by armed suspects, the Court in Terry v. Ohio, 392 U.S. 1 (1968), carved out an exception to the probable cause requirement of the Fourth Amendment→ That exception RULE:  allows police to stop and frisk a suspect for weapons with only reasonable suspicion. 
POLICY: Nevertheless, a blanket exception allowing police to stop and frisk suspects based solely on anonymous tips carries too great a potential for abuse and risks further erosion of the protections of the Fourth Amendment.
 When police receive a tip from a known informant, officers can evaluate the informant’s credibility and hold the informant accountable for false allegations. 
REASONING: Police have no means of similarly assessing the credibility of an anonymous tip. 
RULE: Therefore, additional corroboration is needed to ensure that the tip has “sufficient indicia of reliability” to create reasonable suspicion justifying a stop. 
APPLICATION: The anonymous tip in this case did not possesses “sufficient indicia of reliability” to create reasonable suspicion. 
REASONING: Police had (1) no way of assessing the tip’s credibility, and (2) the tip’s accurate description of J.L. and his location did not demonstrate inside knowledge of criminal behavior. 
While an anonymous tip about a bomb must justify a stop and frisk, the anonymous tip in this case did not. The fact that J.L did have a gun does not retroactively validate the stop and frisk. The ruling of the Supreme Court of Florida is affirmed.


c. Reasonable Suspicion Based on a Person’s Trying to Avoid a Police Officer
Illinois v. Wardlow (2000)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Riding in four separate cars, police officers entered a high drug area of the city to investigate drug transactions. 
The officers in the last car of the caravan witnessed Wardlow (defendant) standing by a building holding an opaque bag. 
When Wardlow looked at the car he began running away, and the officers in the last car gave chase and caught him. 
One of the officers immediately conducted a pat-down to search for weapons. 
The officer felt something that appeared to be a weapon and when he removed it he discovered it was a handgun. 
CHARGE: Wardlow was arrested for unlawful use of a weapon by a felon. 

	The trial court held that the stop and frisk was lawful and allowed the gun to be introduced as evidence at trial. 
The court of appeals reversed Wardlow’s conviction, holding that the police had no reasonable suspicion to search Wardlow and the gun should have been suppressed. 
The state supreme court affirmed the court of appeals’ ruling and held that flight, even in a high crime area, does not amount to reasonable suspicion because it may be interpreted as an exercise of a citizen’s right to refuse to answer police questions when stopped on the street. 
The United States Supreme Court granted certiorari.
ISSUE
Does a subject’s unprovoked flight from a police officer, while in a high crime area, amount to reasonable suspicion to justify a stop and frisk?
	A police officer may stop and frisk a citizen on the street when he has reasonable suspicion that the person is armed and may pose a threat to the officer.
Concurrence/Dissent (Stevens, J.)[NOT PART OF READ]
Because there are a number of reasons why an innocent person might flee the police, the Court in this case correctly rejects a per se rule governing whether or not flight amounts to reasonable suspicion. However, the Court is wrong when it holds that in this case the officers had reasonable suspicion to stop Wardlow. The record is not detailed enough to justify this conclusion. For example, the officer who conducted the search could not remember whether he had been in a marked or unmarked car. Also, the evidence presented was too vague to assume that Wardlow ran because of the police presence. It is possible he did not realize the men in the car were the police since, presumably, he did not recognize the first three cars as the police.

	YES. 
RULE: The flight of a suspect in a high crime area can amount to reasonable suspicion and justify a lawful stop and frisk by the police. 
In Florida v. Royer, 460 U.S. 491 (1983), the Court held that a person who is stopped by an officer without reasonable suspicion or probable cause may ignore the officer and continue on his way. 
REASONING: 
(1) However, running from the police is NOT an exercise of this right but instead amounts to evasive and suspicious behavior that properly leads law enforcement officers to reasonably believe unlawful activity is occurring. 
(2) Furthermore, while being in a high crime area is NOT by itself sufficient, previous cases have considered it as a relevant factor when determining the reasonableness of police conduct. 
(3) Finally, it is important to remember that, even in Terry v. Ohio, 392 U.S.1 (1968), the conduct justifying the stop could have been justified with innocent explanations. 
The Fourth Amendment does NOT require that the police exhaust all lawful explanations before they may develop reasonable suspicion, and the Terry opinion acknowledges that police may stop innocent people from time-to-time.
APPLICATION:  In this case, Wardlow was in a high crime area and fled as soon as he saw the police. Together, these two factors gave the police reasonable suspicion and the police lawfully conducted a Terry stop. The judgment of the state supreme court is reversed.


Pg. 162-165: Minnesota v. Dickerson(1993)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Minnesota police spotted Dickerson (defendant) leaving a known crack house. When Dickerson saw the officers, he turned and walked in the other direction. Based on these facts, the officers stopped Dickerson and performed a patdown search. No weapons were found, but the officer felt a small object in Dickerson’s jacket pocket. 
The officer believed that the object was crack cocaine wrapped in cellophane and reached into the pocket to remove it. 
CHARGE: The officer found crack cocaine and arrested Dickerson for drug possession. 
	Dickerson moved to suppress the evidence, but the Hennepin County District Court denied the motion, finding no violation of the Fourth Amendment. Dickerson was convicted. 
The Minnesota Court of Appeals then reversed, refusing to “adopt the plain feel exception.” 
The Minnesota Supreme Court affirmed the ruling.
ISSUE
May a police officer performing a patdown search for weapons seize other contraband detected during the search?
	A police officer performing a patdown search for weapons MAY seize other contraband detected during the search so long as the scope of the protective search is NOT expanded to an evidentiary search.
	YES. 
Under Terry v. Ohio, 391 U.S. 1 (1968), a police officer with reasonable suspicion is permitted to “stop and frisk” a suspect. 
The plain view doctrine allows a police officer to seize contraband inadvertently found during a lawful search. REASONING: There is NO reasonable expectation of privacy for an item left in the open and visible to police officers from a lawful vantage point. 
RULE: This type of observation is  NOT a search under the Fourth Amendment. 
Seizure of an object inadvertently found during a lawful search presents no additional intrusion. 
REASONING: Requiring police to obtain a warrant to seize this type of contraband would be unnecessary and inefficient. 
These justifications also apply to contraband felt during a patdown search.
RULE: If an object felt during a protective patdown is obviously contraband, seizure is permitted. 
APPLICATION: In this case, the officer’s Terry stop and frisk was lawful. 
Nevertheless, the officer went outside the strictly limited scope of the patdown when he continued the search into Dickerson’s pocket after determining Dickerson had no weapons. Terry does not permit this type of evidentiary search. Therefore, the contraband was not lawfully seized. The ruling Minnesota Supreme Court is affirmed.


READING 10: Exceptions to Warrant & PC: Special Needs, Checkpoints & Drug Testing (232-240, 257-279, 299-310);Maryland v. King (DNA) Supplement (24-37)
a. Checkpoints (232-240)
Michigan Department of State Police v. Sitz
 (1990)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	The Michigan Department of State Police (defendant) established a drunk driving checkpoint system. 
All vehicles passing through the checkpoint would be stopped and officers would briefly examine the drivers of the vehicles to determine if they were intoxicated. Where the officer believed the driver to be intoxicated, the driver would need to show his license and registration, further sobriety tests would be conducted, and arrest would be made if the tests so warranted. 
All other drivers would be immediately sent on their way and the average duration of each stop was twenty-five seconds. 
During seventy-five minutes of operation, 126 vehicles passed through one checkpoint, two drivers were detained for further sobriety testing and two drivers were arrested for drunk driving..
	Sitz (plaintiff) filed a complaint the day before the checkpoint went into effect, seeking declaratory and injunctive relief. 
The trial court held that the checkpoint violated the Fourth Amendment and the state appeals court affirmed
ISSUE
Are temporary sobriety checkpoints reasonable under the Fourth Amendment?
	Under the Fourth and Fourteenth Amendments, the police CAN establish checkpoints if the state interest outweighs the intrusion into people’s privacy interests and the checkpoint is proven to be an effective means of achieving the state’s goal.
Dissent (Brennan, J.)
Individualized suspicion is central to Fourth Amendment protections. The Court’s holding that people may be stopped without any suspicion risks subjecting the public to misconduct by the police.
Dissent (Stevens, J.)
A temporary checkpoint, such as that used by the Michigan police, is unconstitutional. The Court’s holding fails to give any weight to people’s constitutional right to be free from suspicionless, unannounced, investigatory seizures. In United States v. Martinez-Fuerte, 428 U.S. 543 (1976), the Court held that permanent checkpoints at the United States-Mexico border were constitutional. However, such a fixed checkpoint is far less intrusive than a random stop because a citizen can avoid the government intrusion if he so chooses. 
APPLICATION: Here, there is no such advanced warning and therefore no such opportunity. In addition, the Court is wrong to dismiss the fear and surprise innocent drivers may experience upon approaching the Michigan checkpoint. Finally, there is no indication that this checkpoint system is more effective than the traditional system of police patrolling the highway, pulling over drivers who break the law
	YES. 
RULE: The police may establish temporary sobriety checkpoints along state roads because the system advances the state’s interest in preventing drunk driving accidents and this state interest outweighs the intrusion upon motorists imposed by the checkpoints. 
In Brown v. Texas (1979), the Court established a three prong test that should be applied here to determine the constitutionality of this checkpoint. 
The first factor to consider is the 
(1) state’s interest in preventing drunk driving accidents. Drunk driving is a huge problem in the United States and the states have a strong interest in preventing them.
The second factor to consider is the (2) effectiveness of such checkpoints in achieving this goal. During the time the checkpoint was in operation, 1.6 percent of drivers were arrested for drunk driving. The national average is one percent of motorists stopped at checkpoints are arrested for driving drunk. Therefore, while another method may be proven more effective, law enforcement techniques are left to the police and not the courts. The checkpoint at issue is sufficiently effective and reasonable under the Fourth Amendment. 
The third and final factor to consider is (3) the level of intrusion on an individual’s privacy caused by the checkpoint. The objective intrusion on a motorist is minimal since the length of the average stop was merely 25 seconds. The subjective intrusion is also slight because it is determined based on the fear and surprise that a reasonable, law-abiding driver would experience. Therefore, Michigan’s drunk driving checkpoint system is constitutional, and the judgment of the state appeals court is reversed.


City of Indianapolis v. Edmond
 (2000)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	The city had six such checkpoints, and between August and November of 1998 it stoppIn order to interdict illegal drugs, the city of Indianapolis began to set up vehicle checkpoints in 1998. 
ed 1,161 vehicles and arrested 104 motorists. 
Fifty five of the arrests were for drug related offenses, while forty nine were unrelated to drugs. 
The procedure is as follows: At each checkpoint the (1)  police stop a predetermined number of vehicles, and the (2) driver is asked for a license and the car registration. 
(2) The driver in each case is inspected for signs of impairment. 
(3) The directives authorize that the police can conduct a search only by consent or if they have “particularized suspicion.” 
(3) The officers must stop each car in a particular sequence, and they cannot stop vehicles out of sequence. 
(4) A dog was used to sniff around the car. 
(5) Moreover, officers have no discretion to vary the predetermined plan for the checkpoint search. 
Edmond (plaintiff) and Palmer (plaintiff) were stopped at such a checkpoint in September 1998. 
They filed a class action lawsuit on behalf of all motorists who were, or would be, stopped. Edmond and Palmer claimed the roadblocks violated the Fourth Amendment..
	The court of appeals held that the roadblocks did violate the amendment. The United States Supreme Court granted certiorari
ISSUE
Is a suspicionless roadside checkpoint established for the purpose of deterring general criminal activity unlawful under the Fourth Amendment?
	A suspicionless roadside checkpoint established for the purpose of deterring general criminal activity is unlawful under the Fourth Amendment.
Dissent (Rehnquist, C.J.)
There is essentially no difference between this case and Sitz, where we allowed the roadside stops. The success rate of Indianapolis’s program confirms that it serves the state’s legitimate interests in keeping drunken or otherwise impaired drivers off the road and verifying that motorists have a valid license and registration. These roadblocks should be allowed because they are conducted in a neutral way that limits the officers’ discretion. The majority today creates a new test, the “primary purpose test,” but this is unnecessary under the Fourth Amendment, and in the future it will prove difficult to determine the “purpose” of a given seizure, adding confusion to the analysis.
Dissent (Thomas, J.)
We have decided that the suspicionless searches at issue in Sitz and Martinez-Fuerte were constitutional because they were executed in a neutral way that limited police officers’ discretion. I do not think that those cases were decided properly or that the Framers would think random stops “reasonable” without suspicion of wrongdoing. Overruling those decisions requires more analysis, however, and for that reason I join the opinion of Chief Justice Rehnquist.
	YES. 
RULE: A suspicionless roadside checkpoint established for the purpose of deterring general criminal activity is unlawful under the Fourth Amendment. 
We proceed under the assumption that stopping a vehicle represents a seizure. 
ISSUE: We must determine whether such seizure is constitutional under the Fourth Amendment. In Michigan Department of State Police v. Sitz, 496 U.S. 444 (1990), we ruled that a roadside checkpoint was constitutional because the primary purpose of the program was to ensure highway safety by stopping and arresting motorists who might be impaired by alcohol. 
In Sitz, there was an obvious connection between the need for highway safety and the means employed to effect such safety. 
While such a roadblock would pass constitutional muster, we have not allowed roadblocks for the general purpose of fighting crime. 
REASONING: In fact, those roadblock programs that we have allowed have served purposes closely related to the problems of guarding the border (see United States v. Martinez-Fuerte, 428 U.S. 543 [1976]), or ensuring roadway safety, as in Sitz. 
APPLICATION: The primary purpose of the Indianapolis checkpoint program is to interdict illegal drugs, as plaintiffs have conceded. 
Since its purpose is to uncover evidence of ordinary criminal wrongdoing, the Indianapolis checkpoints violate the Fourth Amendment. 
The plaintiffs urge us to consider that interdicting drugs is a task of the first magnitude and will contribute to increased highway safety. 
REASONING: But even if the threat is grave, that does NOT mean that we should not scrutinize the means employed to reach the sought-after end. We do NOT  lightly depart from the ordinary rule, articulated in Chandler v. Miller, 520 U.S. 305 (1997), that a search of seizure is ordinarily unreasonable “in the absence of individualized suspicion of wrongdoing.” 
Nor does the instant case present a situation where there are “special needs” that might allow a different standard. 
The City of Indianapolis uses the roadside stops as a means to fight ordinary crime, and this it cannot do.
RULE: Absent some quantum of individualized suspicion, which would justify a stop, such roadblocks are unconstitutional. 
Even if the plaintiffs claim that a legitimate secondary purpose of the program is to keep impaired motorists off the road and verify licenses and registration, we cannot give sanction to the program. 
→ For it would be easy to institute all manner of illegal searches as long as license verifications were included, just to make the search “legal.” For the foregoing reasons, we affirm the decision of the court of appeals.


i. Illinois v. Lidster (2004) is the only other Supreme Court case concerning checkpoints
· FACTS: 
· The case concerned a high-way checkpoint where police stopped motorists to ask them for information about a recent hit-and-run accident that killed a man on a bicycle
· One week after the accident, at the same time of NIGHT and place, police set up a highway checkpoint to obtain more information about the accident
· {police aors with flashing lights partially blocked the eastside lanes of the highway, which forced traffic to slow down, leading to lines of up to 15 cars in each lane
· An officer would stop the vehicle for 10-15 SECONDS, ask the occupants whether they had seen anything happen there the previous week, and hand each driver a flyer that said “fatal hit and run accident” and requested assistance.
· Respondent, Lidster, drove a minivan toward the checkpoint, and as he approached the checkpoint, his van swearned nearly hitting one of the officers. 
· Officer smelled alcohol on his breath and the officer directed Lister to a side street where another officer administered a sobriety test, and then arrested Lidster
· PROCEDURE: 
· Lidster was tried and convicted for DUI
· ISSUE: did the checkpoint violate the Fourth Amendment
· HOLDING: police stops were reasonable and thus, constitutional- and Edmond-type presumptive rule of unconstitutionality does not apply here, however this does not mean the tsop is automatically or even presumptively constitutional-> we must judge its reasonableness and its unconstitutionality based on individual circumstances
· REASONING: 
· Distinguished Edmond: 
· Purpose here: not to determine whether a vehicle’s occupants were committing a crime, but to ask vehicle occupants, as members of the public, for their help in providing information about a crime, in all likelihood committed by others
· Police expected the information to help them apprehend, not the vehicle’s occupants, but others 
· We do not believe that the 4th Amendment would have us apply an Edmond-type rule of automatic unconstitutionality to brief, information seeking highway stops of the kind now before us
· The 4th Amendment does not treat a motorist’s car as his castle
· Furthermore, unlike Edmond,  the context here (seeking information from the public) is one in which, by definition the concept of individualized suspicion has little role to play
· Information seeking highway stops are less likely to provoke anxiety or not prove intrusive-& 
· the stops are likely brief and citizens often react positively when asked for police simply ask for their help responsible citizens
· Law enforcement do not violate the 4th amendment by merely approaching an individual on the street or in another public place and asking if he is willing to answer some questions 
· We do not believe that an Edmond-type rule is needed to prevent unreasonable proliferation of checkpoints--practical resources- limited police resources and community hostility- seem likely to inhibit any proliferation
b. Drug Testing (257-279)
i. ISSUE: When may the government require drug testing without a warrant and even without any individualized suspicion? 
ii. Employment: 
· Skinner v. Railway Executives’ Assn’(1989): Court upheld Federal Railroad Administration regulations requiring drug testing of railroad workers involved in accidents
· REASONING: 
· Court stressed “special needs”: the need to ensure the safety of the traveling public
· Privacy expectations of the employees were diminished by their working in “an industry that is regulated pervasively to ensure safety
· No discretion in the requirement so nothing or neutral magistrate to evaluate and further that drugs and alcohol could dissipate from an employee’s body before a warrant could be obtained
· National Treasury Employees Union v. Von Raab (1989): Court upheld the United States Customs Service program requiring drug testing through urinalysis for customs workers upon their transfer or promotion to positions having direct involvement in drug interdiction or requiring the carrying of firearm; the court struck down the requirement as applied to those who would be handling classified documents
· Here, unlike Skinner, results could not be turned over to law enforcement authorities for criminal prosecutions
· “Government’s compelling interests in preventing the promotions of drug users to positions where they might endanger the integrity of our Nation’s border or the life of the citizenry” 
· Special Need: ensure that those handling weapons or involved in drug interdiction themselves be free of drugs
· Chandler v. Miller (1997): the Court struck down a Georgia statute requiring that candidates for state officer pass a drug test
· FACTS: 
· The law required that candidates for office submit to drug testing within 30 days of qualifying for nomination or election- a candidate who refused or tested positive 
· A candidate for office submit to drug testing within 30 days of qualifying for nomination or election
· A candidate who refused or tested positive for illegal drugs could not be placed on the ballot→ HOLDING: The court found that this “did not fit within the closely guarded category of constitutionally permissible suspicionless searches
· The need revealed is symbolic, not “special” as that term draws meaning from our caselaw
· Vernonia v. School Dist. 47J v. Acton Second area where the Court considered and approved drug testing is in schools, or student athletes and for student participating in extracurricular activities
Veronia School District 47J v. Acton (1995)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	In response to increases in drug use and disciplinary problems amongst the student population, Vernonia School District 47J (District) (defendant) implemented a drug testing policy. 
The purpose of the policy is to protect the health and safety of student athletes, because drug usage makes sports-related injuries more likely. 
Students participating in sports and their parents must consent to testing. 
All student athletes are tested at the beginning of the season and students are selected at random for additional testing each week. The test requires students to produce a urine sample while being monitored (from outside the stall for girls and from 12 feet away for boys). 
Students that test positive are placed in a drug assistance program or suspended from sports. 
Strict procedures are followed to maintain confidentiality, and the records are not turned over to police.
 James Acton (plaintiff) was not permitted to play football because his parents (plaintiffs) did not consent to drug testing.
	 The plaintiffs filed suit and requested declaratory and injunctive relief barring enforcement of the policy. 
The United States Supreme Court granted certiorari to consider whether the policy violated the United States Constitution.
ISSUE
Under the Fourth Amendment, may students participating in athletic programs be subjected to drug testing without a warrant or suspicion?
	Students participating in athletic programs may be drug tested without a warrant or suspicion.
Dissent (O’Connor, J.)
Historically, blanket searches without individualized suspicion have been held per se unreasonable and contrary to the Fourth Amendment, unless requiring individualized suspicion would be ineffective.
 Although the requirements of the Fourth Amendment are relaxed with respect to schoolchildren, this ruling denies the amendment’s most basic protections to millions of students nationwide. The school District’s policy in this case is overbroad and therefore unreasonable under the Fourth Amendment.

	YES. 
RULE: Student athletes may be subjected to drug testing without a warrant or suspicion. 
POLICY JUSTIFICATION: The government’s special needs in managing public schools as guardian to the students justify the suspension of the warrant requirement of the Fourth Amendment. 
RULE: Students in public schools have a reduced expectation of privacy, and they may be required to undergo vaccinations or medical exams in order to protect the entire student body. 
POLICY: Student athletes’ expectation of privacy is reduced even further.
JUSTIFICATION: Athletic facilities afford little privacy, and student athletes are subject to greater regulation than other students. 
APPLICATION: In this case, collection of a urine sample does (1) NOT intrude on privacy any more than using a public restroom. 
Further, the test (2) only reveals drug usage, and the (3) results are closely guarded. 
POLICY: The government interest in protecting schoolchildren from the dangers of drugs is compelling. 
The situation here was far more urgent than that in Skinner v. Railway Executives’ Assn., 489 U.S. 602 (1989), where drug testing of railway employees on the grounds that employees nationwide had been using drugs was held constitutional. 
Finally, it is not necessary that the school use the least intrusive method to achieve its goals. 
Indeed, testing only where there is suspicion of drug use would be burdensome and likely lead to litigation. 
After balancing student athletes’ privacy rights against the school’s compelling interest in protecting students from drugs, it is obvious that District’s drug testing policy is reasonable and does not violate the Fourth Amendment.
	Doing broad search 
Legit government interest? --Athletes can get injured if playing while under the influence and that other other students follow what athletes do 
Level of intrusion?--


Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls
 (2002)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	The Board of Education of Independent School District No. 92 of Pottawatomie County (District) (defendant) instituted a drug testing policy for all students participating in extracurricular activities. 
The policy requires students to be tested before participating in an extracurricular activity, at random as long as they participate, and any time the school has reasonable suspicion. 
The test requires the student to produce a urine sample while being monitored from outside the stall. 
Test results are kept confidential and never turned over to police. 
Students that test positive may not be permitted to participate in extracurricular activities. 
Lindsay Earls, Daniel James, and their parents (plaintiffs) filed suit under 42 U.S.C. § 1983 claiming the policy violates the United States Constitution and seeking injunctive and declaratory relief. 
	The  United States Supreme Court granted certiorari.
ISSUE
Under the Fourth Amendment, may students who participate in extracurricular activities be subjected to drug testing without a warrant or individualized suspicion?
	Students who participate in extracurricular activities may be subjected to drug testing without a warrant or individualized suspicion.
Concurrence (Breyer, J.)
Public schools are charged with protecting students from the dangers of drugs, and this policy is aimed at combating the peer pressure students may feel to use drugs. While many would argue that the testing procedures are very intrusive, students may avoid the testing by foregoing extracurricular activities. Also, requiring individualized suspicion might encourage schools to arbitrarily or unfairly target certain groups. Therefore, the policy is not unreasonable under the Fourth Amendment
Dissent (Ginsburg, J.)
Vernonia approved of drug testing student athletes who are more likely to sustain drug-related injuries if they use drugs at a school with a pervasive drug problem. The ruling today allows testing of students least likely to use drugs at a school with only a minor drug problem. The District’s policy is not reasonable under the Fourth Amendment.

	YES. 
RULE: Public schools may require students participating in extracurricular activities to submit to drug testing without a warrant or individualized suspicion. 
POLICY: The special needs of public schools to manage and discipline students justify relaxing the requirements of the Fourth Amendment. 
The amendment does not always require individualized suspicion or use of the least intrusive means of accomplishing a governmental goal. STANDARD: Reasonableness must be assessed by balancing students’ privacy rights against the achievement of the school’s legitimate goals. 
As discussed in Vernonia School Dist. 47J v. Acton, 515 U.S. 646 (1995), students have a reduced expectation of privacy and are often required to undergo medical exams or vaccinations for the good of all. 
Students that participate in extracurricular activities, like athletes, voluntarily submit themselves to additional regulation. 
APPLICATION: In this case, the policy intrudes even less upon privacy than the policy at issue in Vernonia.  Students are (1) monitored from outside the stall while producing a urine sample, (2) records are confidential, and (3) results are not given to police. 
Any school’s interest in protecting students from the nationwide drug epidemic is compelling. 
Nevertheless, the District proved that students at Tecumseh schools are using drugs. 
Drug use poses significant health risks to all children, not just athletes. Requiring individualized suspicion for drug testing would be impracticable and likely lead to significant litigation. The District’s policy is reasonable and does not violate the Fourth Amendment.


c. The court has considered drug testing in a THIRD context besides employees and students: HOSPITALS
i. Ferguson v. City of Charleston: the court considered whether a city could require drug testing of pregnant women, with results to be used for law enforcement purposes.
ii. HOLDING: This does NOT fit within the special needs exception 
Ferguson v. City of Charleston (2001)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	In response to an increase in the number of pregnant women using drugs, in 1989 the Medical University of South Carolina (MUSC) instituted a drug testing policy. 
MUSC is a public hospital in Charleston. 
The policy set forth nine criteria to identify pregnant women suspected of using cocaine and required drug screenings be performed on urine samples from those women. 
The screenings were performed without a probable cause or informed consent. 
Initially, patients who tested positive for drugs were referred to drug counseling and treatment. Later, MUSC began working with police to prosecute patients that tested positive for drugs. 
Ten women (plaintiffs) who were arrested after testing positive filed suit against the City of Charleston (defendant) claiming the policy violated the United States Constitution. 
	The district court awarded damages. The United States Supreme Court granted certiorari.
ISSUE
Under the Fourth Amendment, may a state hospital drug test pregnant women without probable cause or informed consent for law enforcement purposes?

	A state hospital may not drug test pregnant women without a warrant or informed consent for law enforcement purposes under the Fourth Amendment.
Dissent (Scalia, J.)
There was no unreasonable search under the Fourth Amendment. The Court takes issue with the fact that the hospital reported drug test results to police, but the reporting is not a search. Further, with respect to the drug test, urine is not part of a person’s “effects” under the Fourth Amendment. The special needs doctrine is inapplicable because there was no search. Even if it were applicable, the treatment and protection of pregnant drug users and their babies would clearly fall within the special needs doctrine.

	NO.
RULE:  A state hospital may NOT conduct drug screenings of pregnant women without probable cause or informed consent. 
POLICY: The Fourth Amendment requires balancing the government’s special needs to promote a legitimate interest against the infringement of an individual’s privacy rights. 
The lower courts make clear that the drug screenings in this case were conducted without probable cause or reasonable suspicion for a search or the informed consent of the patients. The privacy expectation of a patient that medical test results will be kept confidential is a compelling one. 
In previous cases permitting suspicionless drug testing, the employer or school doing the testing did not share the results with police or other third parties, and the consequence of a positive test was loss of a promotion or suspension from extracurricular activities. 
Further, the government’s special need in those cases was something other than law enforcement. 
APPLICATION: In this case, MUSC worked with police to create the policy, and the policy was designed to comply with police procedures. 
MUSC attempted to achieve its goal of protecting pregnant women and their children from drugs through standard law enforcement. Thus, the drug screenings in this case cannot be justified on the grounds of special need
	Government interestis very legit--we don’t want babies being born addicted to drugs
The problem is unable to be controleld with voluntary referrals 



d. d
1. D
2. When is a Person Seized (299-310)

United States v. Mendenhall (1980)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Upon exiting her plane, Mendenhall (defendant) was approached in the airport by two plain clothes Drug Enforcement Administration (DEA) agents who asked to see her plane ticket and identification. 
The agents testified that they decided to question Mendenhall because she was behaving in a way typical of people illegally transporting drugs. 
Mendenhall showed the police her identification and ticket which they then gave back to her.
After identifying themselves as DEA agents, the agents then asked if she would come with them to their office and she complied. 
The agents did not brandish their weapons but at trial, one of the agents testified that at this point if she had wanted to leave, Mendenhall would have been restrained. 
Once at the office, the agents asked if she would consent to a search of her bag and her person. She agreed. 
As she was undressing, two packages of heroin that Mendenhall was hiding on her person were discovered. 
	The district court held that the consent to search was freely and voluntarily given while the court of appeals held that consent to the search was not voluntary and the result of prior government misconduct.
ISSUE
Has a Fourth Amendment seizure occurred where the totality of the circumstances indicate that the citizen was free to leave police custody?
	A Fourth Amendment “seizure” occurs when a reasonable person would believe that he is not free to leave police custody.
Concurrence (Powell, J.)
The Court did not need to go so far as to hold that the agents’ actions did not amount to a Fourth Amendment seizure of Mendenhall. The agents stopped Mendenhall based on reasonable and articulable suspicion that she was engaged in criminal activity. Therefore, the search can be upheld as constitutional because the agents acted pursuant to the Fourth Amendment.
Dissent (White. J.)
When the DEA agents stopped Mendenhall as she was exiting her plane, she was “seized” within the meaning of the Fourth Amendment and the stop was unconstitutional because the agents lacked reasonable suspicion that she was engaged in criminal activity. The Court’s opinion wrongly relies on the lack of evidence indicating that Mendenhall was not free to leave because the issue of whether or not she was in fact seized was not decided at trial and is therefore not part of the record. Furthermore, when she went with the agents to their office, Mendenhall was subject to a Fourth Amendment seizure. The DEA agent testified that at that point she was no longer free to leave, and her mere willingness to go with the agents does not satisfy the legal requirement for consent.

	NO. 
RULE: A Fourth Amendment seizure does not occur unless the totality of the circumstances would lead a reasonable person to believe he was not free to leave. 
APPLICATION: In this case, there was no Fourth Amendment seizure. 
REASONING: When the agents first approached Mendenhall, (1) she was in a public space. The agents were (2) not in uniform, and they (3) did not display any weapons. 
(4) The agents simply approached her, identified themselves and asked for her identification and ticket. 
There was no reason to believe she could not simply walk away from the conversation. 
Furthermore, when Mendenhall agreed to follow the agents to their office, her (5) consent was not the product of any coercion or duress. The police neither (5a) told her she had to go nor (5b) threatened her if she did not. 
Finally, her (6) consent to the search is valid because it was (6a)freely and voluntarily given and (6b) was not the result of an illegal seizure. Therefore, the judgment of the court of appeals is reversed and the case is remanded.


A. On Many subsequent occasions, the SC reaffirmed and applied Mendenhall definition of a seizure. 
a. Florida v. Bostick (1991): “The est was not whether a reasonable person in his situation would have felt free to leave, but whether a person would “feel free to decline the officers’ requests or otherwise terminate the encounter.” 
i. Issue: Whether there was a seizure when police boarded a bus and asked passengers for permission to search their luggage- passengers on a bus are generally not “free to leave” when this happens. 
b. United States v. Drayton (2002): The court found that there was NOT a seizure when three police officers boarded a bus and asked the passengers permission to search their bags. 
i. Reasoning: Aisle was not blocked, and no one told passengers that they were required to remain. 
ii. Reasoning: “If a reasonable person would feel free to terminate the encounter, then he or she has not been seized.” The Reasonable Person Test is OBJECTIVE and presupposes an INNOCENT person
c. Brendlin v. California: SC, expressly applied Mendenhall and concluded that passengers are seized when they are riding in a car stopped by police. 
i. “When a police officer makes a traffic stop, the driver of the car is seized within the 4th A and the PASSENGER is SEIZED as well. 
B. The effect of finding a seizure is that the passenger can invoke the exclusionary rule by arguing that the police acted illegally.
California v. Hadari D. (1991)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Two police officers were on patrol.
 As they were approaching a small car, the youths huddled around the car saw the officers and took off running. 
Suspicious, the officers gave chase. 
Just before one officer caught up with him, Hodari D. (defendant), tossed the crack cocaine he had been carrying. 
	Hodari D. moved to have the drug evidence excluded at trial and the motion was denied.
ISSUE
Does a Fourth Amendment seizure occur where an officer makes a show of authority but the subject does not succumb or surrender?
	A Fourth Amendment seizure occurs where the police exercise physical force over a subject or where a subject submits to an officer’s show of authority.
Dissent (Stevens, J.)
The majority’s holding that the Mendenhall rule is a necessary but not a sufficient condition to finding a Fourth Amendment seizure is counter to all previous jurisprudence. An initial show of police authority will inform a subject that he is not free to go. However, under the Court’s holding, the subject will not be “seized” until the police exercise physical control over him, regardless of how much time lapses. Such a rule will significantly impede on citizens’ Fourth Amendment rights. An officer may signal a citizen to stop and either rely on the citizen’s response to justify his stop, or use the time it takes the citizen to come under his control to come up with a reason to justify his actions.

	NO.
RULE: A Fourth Amendment seizure occurs when a citizen submits to a show of police authority or is physically restrained by an officer. RULE: While an arrest can occur by the slightest application of physical force, if the subject frees himself from such restraint the arrest and seizure come to an end until the subject is brought back into police custody. 
The common definition of “seizure,” meaning taking possession, supports this position. 
POLICY: From a policy standpoint, the definition of seizure should not be extended to include times when an officer makes a show of authority but has yet to apprehend a subject because a fleeing subject should be encouraged to obey the police orders to “stop.” 
Finally, while United States v. Mendenhall, 446 U.S. 544 (1980), held that a seizure occurs when a reasonable person would feel he is not free to go, this is a necessary element but does NOT itself justify a finding of a Fourth Amendment seizure. 
APPLICATION: Therefore, when Hodari D. was fleeing the police, he was not yet subject to a Fourth Amendment seizure. 
Hence, when he threw the drugs away before the officer caught him, he abandoned the drugs and the confiscation was not the fruit of a seizure. Accordingly, the drugs were properly admitted at trial.


Maryland v. King DNA supplement 24-37 
	FACTS
	PROCEDURE
	RULE
	HOLDING

	In 2003, a man broke into the victim's house and raped her.
 Police were unable to determine the man's identity from the woman's description, but police were able to get the man's DNA.
In 2009, Alonzo King was arrested for an unrelated assault. During booking, as was standard practice for serious offenses under Maryland law, the police used a cotton swab to take a DNA sample from the inside of King's cheek. 
The DNA was run through a law enforcement database, and officers found that it matched the DNA of the perpetrator from the 2003 rape. 

	The state court admitted the DNA evidence and convicted King of the rape. 
The Court of Appeals of Maryland reversed, holding that the cotton-swab procedure constituted an unreasonable search and seizure under the Fourth Amendment. 
The United States Supreme Court granted certiorari.
ISSUE
When officers make an arrest for a serious offense that is supported by probable cause and bring the suspect to the station to be detained in custody, is taking and analyzing a cheek swab of the arrestee's DNA a legitimate police-booking procedure that is reasonable under the Fourth Amendment?
	When officers make an arrest for a serious offense that is supported by probable cause and bring the suspect to the station to be detained in custody, taking and analyzing a cheek swab of the arrestee's DNA is a legitimate police-booking procedure that is reasonable under the Fourth Amendment
Dissent (Scalia, J.)
Under the Fourth Amendment, a search of an individual without reasonable suspicion that the individual committed the crime is not constitutional, unless it falls into the category of a special-needs search. 
In no cases, however, has the Court condoned a suspicionless search for the purpose of crime detection. The majority claims that the primary purpose of the DNA sampling is not crime solving. However, that premise does not hold up. The majority lists several government interests that are not crime solving, but there can be no doubt that crime solving is the true underlying purpose of DNA sampling. 
The majority thus engages in a reasonableness inquiry that it should not even have reached, because a suspicionless DNA search was not a special-needs search from the outset. Law enforcement's DNA sampling of King was an unconstitutional search. And, in addition to being legally flawed, this decision could have far-reaching and unwanted policy implications.

	YES. 
RULE: Even when a warrantless search is legal, the search still must be reasonable in its scope. 
REASONABLE STANDARD: To be reasonable, the warrantless search must further a legitimate government interest that outweighs the search's intrusion upon the searched individual's privacy. RULE: When officers make an arrest for a serious offense that is supported by probable cause and bring the suspect to the station to be detained, taking and analyzing a cheek swab of the arrestee's DNA is a legitimate and reasonable police-booking procedure under the Fourth Amendment. 
REASONING:
(1) DNA sampling is simply the 21st century version of fingerprinting, a well-established booking practice, and is much more accurate. 
The (2) legitimate government interests in taking a DNA sample at booking are: 
(A) accurate identification, (B) ensuring the safety of law enforcement staff, (C) determining with more accuracy whether and to what extent bail should be offered, and (D) potentially freeing a person who has been wrongfully convicted of an arrestee's prior crime. 
(6) In contrast, a cheek swab's intrusion to an arrestee, particularly incrementally above fingerprinting, is minimal. 
(7) A DNA swab is easy, painless, and very quick. 
(8) Moreover, an arrestee's expectation of privacy once in custody is severely reduced. 
In sum, the legitimate government interests outlined above, combined with the incredible accuracy of DNA sampling, outweigh any additional intrusion taking a DNA sample places on arrestees. 
As a result, DNA sampling from a suspect's cheek with a cotton swab during booking is reasonable under the Fourth Amendment. The DNA swabbing of King in this case was constitutional. The Court of Appeals of Maryland is reversed.


READING 11: Enforcement of the 4th A: Exclusionary Rule and Standing to Challenge (402-417, 388-396)
A. D
B. D
C. D
D. Who can Object to the Introduction of Evidence and Raise the Exclusionary Rule? (402-417) 
a. Jones v. United States:  “a person aggrieved by an unlawful search or seizure had standing to challenge it. 
i. Aggrieved person by an unlawful search and seizure: a victim of a search or seizure, one against whom the search was directed, as distinguished from one who claims prejudice only through the use of evidence gathered as a consequence of a search or seizure directed at someone.” 
ii. Holding: “anyone legitimately on premises where a search occurs may challenge its legality by way of a motion to suppress, when its fruits are proposed to be used against him.”
b. Rakas v. Illinois: the court changed the approach to determine who may raise the exclusionary rule. 
i. Holding: only those whose fourth amendment rights were violated may raise the exclusionary rule.---a person cannot raise the exclusionary rule just because he or she is “aggrieved” by an illegal search; to raise the exclusionary rule a person must show a violation of his or her fourth amendment rights
Rakas v. Illinois (1978)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	The police pulled over a car that fit the description of a car used in a robbery. 
The police ordered the four occupants out of the car. 
Upon searching the vehicle, the police found a box of rifle shells in the glove compartment and a sawed-off rifle under the front passenger seat. 
Rakas (defendant) and the other man in the car were arrested. Neither Rakas nor the other man had been driving the car, neither owned the car, and neither claimed he owned the shells or the rifle. 

	Rakas moved to have the rifle and shells suppressed at trial, but the trial judge ruled the two men lacked standing and denied the motion to suppress.
ISSUE
Does a passenger in a car belonging to someone else have a legitimate expectation of privacy in the car or in items found in the car that do not belong to him?
	Only people with a legitimate expectation of privacy in the place searched or thing seized may challenge a search or seizure as unconstitutional.
Concurrence (Powell, J.)
The passengers of the car had no reasonable expectation that the car would not be searched. There is a smaller expectation of privacy in a car as opposed to home, and the gun found under the seat could have easily slipped into view.
Dissent (White, J.)
The Court’s holding protects property, and not privacy interests, and the decision makes it easy for police to abuse their authority when a car has more than one occupant. Furthermore, the Court’s holding creates more questions than it answers about the scope of Fourth Amendment protections, including what, short of a property interest, is sufficient to establish a legitimate privacy expectation.

	NO. 
RULE: A person “legitimately on the premises” may only claim a Fourth Amendment violation if he has a legitimate expectation of privacy in the place searched or thing seized. 
POLICY: Instead of deciding cases such as this in terms of standing, it is preferable to decide them under Fourth Amendment doctrine. 
RULE: The fact that a search is directed at obtaining incriminating evidence against an individual does not alone give that person standing to challenge the constitutionality of a search or seizure and invoke the exclusionary rule. 
It was held in Jones v. New York, 362 U.S. 257 (1960), that a person “legitimately on [the] premises” can challenge the legality of a search. Taken literally, this rule is too broad. 
RULE: Instead, the rule is interpreted to mean that Jones could question the legality of the search because he had a legitimate expectation of privacy in the home where he was an overnight guest. 
APPLICATION: While Rakas argues that his situation is like that of Jones, this is not the case. 
Jones had a key to the house he was staying in and he was keeping personal items in the home. 
In contrast, Rakas was simply a casual visitor, he had no authority to exercise dominion or control of the car, and the items seized did not belong to him. 
This affords him no Fourth Amendment expectation of privacy and he therefore does not have the right to question the constitutionality of the search and seizure.


1.  Rakas v. Illinois: Disavows the use of the term “standing” and says instead that the focus in determining who can raise the exclusionary rule is on whether a person’s fourth amendment rights were violated, which generally turns on whether a person has a reasonable expectation of privacy.
a. Rawlings v. Kentucky: the court held that a man could not raise the exclusionary rule when contraband belonging to him was found inside a woman’s purse when he and the woman were visiting premises that were searched. The man had no reasonable expectation of privacy under the circumstances and this could not raise the exclusionary rule
2. Minnesota v. Carter: addresses the question of when can visitors in a person’s home raise the exclusionary rule? 
3. Brendlin v. California: When can passengers in a person’s car raise the exclusionary rule? 
Minnesota v. Carter (1998)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	The police received a tip from an anonymous informant that a drug transaction was transpiring in a first floor apartment. 
Based on the tip, an officer went to the apartment building and, while standing in an area frequently used by the public, he peered into the apartment through a crack in the blind and observed Johns and Crater (defendant) putting white powder into bags. 
He called headquarters, requested that a warrant be obtained, and an eventual search pursuant to the warrant revealed that the occupants of the apartment had been bagging cocaine. 
The apartment belonged to a woman who was present when the drugs were being packaged. 
Johns and Carter were from another state, had only been at the apartment for a few hours, and did not have a preexisting relationship with the owner of the apartment, who was simply allowing them to use the apartment to bag their drugs in exchange for cocaine. 

	At trial, Carter claimed that his Fourth Amendment rights were violated and requested that the drug evidence be suppressed. 
The trial court denied the motion, holding that Carter was not an overnight social guest and thus could not claim Fourth Amendment protections. The trial court also found that the police officer’s observations prior to obtaining the warrant did not constitute a Fourth Amendment search. The state supreme court reversed, holding that Carter had standing to claim Fourth Amendment protections and that the officer’s observations constituted a search.
ISSUE
Do household guests, present for commercial purposes, have a reasonable expectation of privacy in the house?
	To claim Fourth Amendment protection, an individual must have a reasonable expectation of privacy in the place searched.
Concurrence (Kennedy, J.)
All social guests have a legitimate expectation of privacy in the home they are visiting because such guests legitimately believe that their host will follow social custom and only invite others into the home who would not be objectionable to the guest. However, in this case, Carter was not a social guest and had only a “fleeting and insubstantial” connection to the apartment, and thus he has no Fourth Amendment right to privacy.
Concurrence (Breyer, J.)
While Carter should be able to claim Fourth Amendment protection, his rights were not violated because the officer’s observation of the drug activity did not constitute a Fourth Amendment search. The officer stood in a place frequently used by the public and anyone walking by would be able to observe the illegal activity by peering in through the hole in the blind just as the officer did.
Concurrence (Scalia, J.)
The plain language of the Fourth Amendment indicates that it is intended to protect people’s privacy in their own homes. The decision in Minnesota v. Olson, 495 U.S. 91 (1990), that overnight guests have Fourth Amendment rights in the home in which they spend the night stretches the Fourth Amendment to its limits. Therefore, while an overnight guest may claim a temporary residence in the home in which he sleeps, a person present in an apartment for the mere purpose of packaging drugs cannot claim that house as his own and therefore has no Fourth Amendment protections in that place.
Dissent (Ginsburg, J.)
When a homeowner invites someone into his home, whether for social or commercial purposes, the guest should share in the owner’s privacy expectations because the two requirements established in Katz v. United States, 389 U.S. 347 (1967), have been met: the guest exhibits an actual expectation of privacy and society recognizes this expectation as reasonable.

	NO.
RULE: Someone temporarily in another’s home, and present to conduct a business transaction, does NOT have a reasonable expectation of privacy in the house. 
The state supreme court improperly analyzed this case under the doctrine of “standing.” 
Standing simply means that a person can be party to a case because he has been or will be harmed. However, when a Fourth Amendment privacy expectation is at issue, as is the case here, Rakas v. Illinois, 439 U.S. 128 (1978), holds that a Fourth Amendment analysis should be applied. 
RULE: The Fourth Amendment protects people’s reasonable expectations of privacy and while its protections generally only apply when an individual is in his own home, in a few instances an individual may claim Fourth Amendment protection when in another’s home. This was the case in Minnesota v. Olson (1990). 
APPLICATION: However, in this case, Carter had no reasonable expectation of privacy in the apartment and the drug evidence is admissible. 
REASONING: Unlike in Olson, Carter was (1) not an overnight guest with a (2) preexisting relationship with the owner, but was instead (1) only present in the apartment for a brief time, (2) solely for commercial purposes, and (3) he had no prior relationship with the owner of the apartment. Therefore, Carter’s Fourth Amendment rights were not violated and the state supreme court’s decision is reversed.


Brendlin v. California (2007)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	On November 27, 2001, police officers pulled Karen Simeroth (defendant) over to check on her vehicle’s permit. 
The state admitted that the stop was unfounded. 
One of the officers recognized the passenger, Bruce Brendlin (defendant), and thought he might be a parole violator. After verifying that Brendlin was a parole violator with an outstanding warrant, the officer ordered Brendlin out of the car and placed him under arrest. During a search, the officers found drug paraphernalia. The officers also found drugs and paraphernalia on Simeroth and in the car. 
CHARGE: Brendlin was charged with drug possession and manufacture. 
Brendlin moved to suppress the evidence on the grounds that the initial traffic stop was an unlawful seizure. 

	The trial court denied the motion and held that Brendlin was only seized when ordered out of the car and arrested. Brendlin pled guilty and was sentenced to four years incarceration. 
The Supreme Court of California affirmed.
ISSUE
Is the passenger of a vehicle in a traffic stop seized within the meaning of Fourth Amendment?
	The passenger of a vehicle in a traffic stop is seized within the meaning of the Fourth Amendment.
	YES. 
RULE: The passenger of a vehicle in a traffic stop is seized and may challenge the validity of the stop. 
SEIZURE: An intentional detention by police, whether by physical restraint or show of authority, that impedes a person’s freedom of movement is a seizure under the Fourth Amendment. SEIZURE may not be unintentional and do not occur until the individual submits. 
Under United States v. Mendenhall, 466 U.S. 544 (1980), the test for determining whether a seizure has occurred is whether in light of the surrounding circumstances “a reasonable person would have believed that he was free to leave” or end the encounter. 
RULE: A traffic stop is a seizure of all of the occupants of a car.
A reasonable passenger in Brendlin’s place would conclude that the (1) vehicle was under police control, that (2) he was under police scrutiny, and that (3) he was not free to leave. 
The Supreme Court of California concluded that (1) Brendlin was not seized during the initial stop because the officer only intended to seize Simeroth, (2) the stop was not a seizure because only the driver could submit to the seizure, and (3) a rule that the passengers of a car are seized during a traffic stop would apply to all vehicles stuck in traffic behind such a stop. These arguments fail. The Mendenhall test makes clear that the test of whether a seizure has occurred is NOT based on the subjective intent of the officer but the objective belief of the passenger. 
Brendlin submitted to the seizure by remaining in the vehicle. 
Finally, occupants of other vehicles would know that the officers’ show of force is directed only at the vehicle stopped. 
RULE: Thus, passengers of a vehicle are seized during a traffic stop and may challenge the constitutionality of the stop. POLICY: Ruling otherwise would encourage illegal stops.
Brendlin’s motion to suppress should have been granted. The ruling of the lower court is reversed.


A. D
B. D
C. When does the Exclusionary Rule Apply? (388-396)
Herring v. United States (2009)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	A police investigator asked the Coffee County’s warrant clerk if there were any warrants out for Herring’s (defendant) arrest. 
When none were found, the investigator asked the clerk to check with the clerk in Dale County, who reported that there was one active arrest warrant. The investigator asked that a copy of the arrest warrant be faxed over as confirmation. However, when the Dale County clerk looked for the actual warrant she could not find it and discovered that the warrant had been recalled. 
She immediately called to tell the Coffee County clerk, who radioed to tell the investigator. 
However, while all this only took 10 to 15 minutes to transpire, the investigator had already pulled Herring over, arrested him and, after conducting a search of his car, found drugs and a gun. CHARGE: Herring was charged with illegally possessing drugs and a gun. 
He moved to have the drugs and the gun suppressed at trial because there was in fact no warrant for his arrest and thus his initial arrest had been unlawful. 
	The trial court denied the motion on the ground that the investigator acted in good faith, and therefore, the exclusionary rule would not serve to deter future police misconduct. 
The court of appeals affirmed. 
The United States Supreme Court granted certiorari.
ISSUE
Where police personnel act negligently and make an administrative error that leads an officer to reasonably believe an arrest warrant exists, is evidence obtained pursuant to the unlawful arrest admissible at trial?
	Where police personnel act negligently, but not recklessly, and lead an officer to reasonably believe an arrest warrant exists, the evidence obtained pursuant to that unlawful arrest remains admissible.
Dissent (Ginsburg, J.)
The drug and gun evidence should be excluded. The Court’s opinion holds that the deterrent effect of the exclusionary rule is minimal in cases where the police act negligently. However, this is not in fact the case. Tort law is premised around the belief that liability for negligence creates an incentive to act with greater care. Electronic recordkeeping has become the norm in the United States, and police departments need an incentive to maintain accurate records. In addition, while the exclusionary rule serves to deter illegal police conduct, it is also often the only remedy available to citizens who have had their Fourth Amendment rights violated.

	YES. 
RULE: If police reasonably believe that an arrest warrant exists but one in fact does not exist, the evidence acquired pursuant to the unlawful arrest is admissible if the faulty information is the result of police negligence and not deliberate police action. 
POLICY: The exclusionary rule was created by the judiciary as a means of deterring illegal police conduct. 
Past cases demonstrate that when the police deliberately deny a subject his Fourth Amendment rights, the deterrent effect of the exclusionary rule outweighs the cost to society and any evidence resulting from the illegal police conduct must be excluded at trial. 
In contrast, when the illegal police conduct is done in good faith, the exclusionary rule does NOT apply because there is no unlawful police conduct that needs to be deterred. 
APPLICATION: In this case, the Coffee County officers behaved properly, even going so far as to request confirmation of the outstanding arrest warrant. While it is clear that a Dale County officer made a mistake since the warrant’s recall was never properly recorded, this error was made negligently and NOT deliberately or recklessly. In addition, there is NO indication that such errors are systemic or widespread. Therefore, the drug and gun evidence is admissible and the judgment is affirmed.


READING 12: Inevitable Discovery; Fruit of Poisonous Tree and Attenuation; Good Faith Warrant Exception (423-458); Re-read Carter  (409-413); Wong Sun- Twen
1. Inevitable Discovery
a. If the police can demonstrate that they inevitably would have discovered the evidence, without a violation of the fourth amendment, the exclusionary rule does not apply and the evidence is admissible. 
Nix v. Williams
 (1984)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	In 1968, a 10-year-old girl was abducted and murdered. 
Williams (defendant) hired an attorney and surrendered to police. After arraignment, Williams was transported to Des Moines. 
Police told Williams’ attorney that he would not be questioned. During transport, one of the officers urged Williams to lead them to the body.
Williams did so, and the girl’s body was found over two miles from the nearest search team. 
Williams moved to suppress the evidence of the body as fruit of an unlawful interrogation. 

	FIRST TRIAL: 
The trial court denied the motion, and a jury convicted Williams of first-degree murder. The Iowa Supreme Court affirmed. 
Williams petitioned the United States District Court for the Southern District of Iowa for a writ of habeas corpus, and the court held that the evidence should have been suppressed. The Court of Appeals for the Eighth Circuit affirmed. 
The United States Supreme Court granted certiorari and affirmed. 
SECOND TRIAL: During Williams’ second trial, the prosecution did not offer evidence of the interrogation but did present evidence of the condition of the body. The trial court admitted the evidence, finding that the prosecution had shown by a preponderance of the evidence that the body would have been discovered without Williams’ help. Williams was convicted by a jury and sentenced to life in prison.
ISSUE
May evidence obtained in violation of the Fourth Amendment be admitted if police would have inevitably discovered it?
	Evidence obtained in violation of the Fourth Amendment may be admitted if police would have inevitably discovered it
Concurrence (Stevens, J.)
The constitutional violations by police in this case were particularly egregious. Thus, the proper question is whether Williams received a fair trial through the adversarial process, as guaranteed by the Sixth Amendment. If the body would have been inevitably discovered, then the Sixth Amendment is satisfied. The majority is properly concerned with ensuring that the deterrent effect of the exclusionary rule is not eroded. Therefore, the risk of a mistake in the decision to admit illegally obtained evidence must be borne by the prosecution. In this case, the prosecution met its burden and proved that the search would inevitably have recovered the body. Consequently, the rule in this case does not place law enforcement in a better position than it would have been without the constitutional violation.
Dissent (Brennan, J.)
The inevitable discovery exception is constitutional. Unlike the independent source exception, this exception involves evidence that has not been legally obtained by means unrelated to the constitutional violation. As such, the prosecution should have to prove inevitable discovery by clear and convincing evidence.

	YES. 
RULE: Evidence may properly be admitted at trial, even if discovered in violation of the Fourth Amendment, if police would have inevitably discovered it. Under Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920), the exclusionary rule prohibits admission of illegally discovered evidence and any evidence derived from it. 
This harsh rule discourages police from engaging in misconduct by ensuring that the prosecution does not benefit from constitutional violations. 
POLICY: Society must bear the burden that probative evidence will not be heard and guilty people will go free in order to safeguard the Constitution. 
POLICY: The goal of the exclusionary rule is to leave the prosecution in the position it would have been had the constitutional violation not occurred. 
Thus, the independent source exception allows illegally obtained evidence to be admitted if the evidence has been found legally unconnected to any misconduct. 
Although the independent source doctrine is inapplicable in this case, its underlying principles warrant the adoption of the inevitable discovery doctrine. 
RULE: The prosecution must show discovery would have inevitably occurred by a preponderance of the evidence. 
POLICY: Requiring the prosecution to prove an absence of bad faith as part of the exception would do little to deter police misconduct and would be overly punitive. 
Since three courts determined that the body in this case would have inevitably been discovered, the evidence was properly admitted. The ruling of the court of appeals is reversed. 


2. Inadequate Causal Connection--Attenuation of the Taint
a. Exclusionary Rule applies if there is a substantial causal connection between the illegal police behavior and the evidence
b. SC has made clear that all evidence that is the product of the illegal police activity -the “fruit of the poisonous tree”- must be excluded; 
c. HOWEVER, if a link between the illegal police act and the evidence is attenuated then the evidence is admissible
d. Wong Sun v. United States illustrates this point:  
i. FACTS: 
· Police illegally broke into Wong Sun’s laundry and adjacent apartment 
· The police handcuffed Wong Sun and held him at gunpoint 
· Wong Sun made incriminating statements
· Wong Sun was arrested, charged, and released on his own recognizance
· Subsequently he was questioned by an agent who informed Wong Sun of his right to remain silent and to consult with counsel
· Wong Sun again gave incriminating statements
ii. HOLDING: 
· SC held that Wong Sun’s statements to the police at the time of his arrest had to be excluded as the fruits of his unlawful arrest
· By contrast, the court said that Wong Sun’s later confession was admissible because the connection with the earlier illegal police activity “became so attenuated as to dissipate the taint” 
Brown v. Illinois (1975)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Police investigating the murder of Roger Corpus arrested Richard Brown (defendant) at gunpoint after breaking into and searching his apartment. 
The police did NOT have a warrant or probable cause. Brown was taken to the police station, given the warnings set forth under Miranda v. Arizona, 384 U.S. 436 (1966), and interrogated. Brown made incriminating statements during the interrogation. Brown and Jimmy Clagett (defendant) were indicted by a grand jury for murder. 
Brown moved to suppress the incriminating statements on the grounds that the arrest was unlawful. 

	The trial court denied the motion. The jury convicted Brown and sentenced him to 15 to 30 years imprisonment. The Supreme Court of Illinois affirmed. The United States Supreme Court granted certiorari.
ISSUE
Are incriminating statements made following an unlawful arrest admissible in court if the suspect was given the Miranda warnings?
	Incriminating statements made following an unlawful arrest are only admissible if the statements, in light of all relevant facts and circumstances, are “sufficiently an act of free will to purge the primary taint.”
Concurrence (Powell, J.)
Any violation of the Fourth Amendment is unreasonable, and any admission of illegally obtained evidence in court must not defeat the deterrent effect of the exclusionary rule. Evidence obtained after a flagrantly abusive violation of the amendment should only be admitted if there was a break in the sequence of events sufficient to cure the taint, such as a meeting with an attorney or a hearing before a judge. In cases where there has only been a technical violation of the Fourth Amendment, however, the Miranda warnings are enough to cure the taint. These are factual questions to be evaluated on a case-by-case basis. The record in this case does not resolve these factual questions, and the case should be remanded to allow the lower court to make the factual determinations required.

	NO. 
RULE: Miranda warnings alone do not guarantee admissibility for statements made following an unlawful arrest. 
POLICY: The exclusionary rule protects Fourth Amendment rights by barring admission of all evidence derived from police error or misconduct as “fruit of the poisonous tree.” Under Wong Sun v. United States, 371 U.S. 471 (1963), statements made following an illegal arrest may be admissible if those statements are “sufficiently…act[s] of free will to purge the primary taint.”
POLICY: Miranda warnings are aimed at safeguarding Fifth Amendment rights against self-incrimination. The warnings are not designed to deter police misconduct and violations of Fourth Amendment rights. Therefore, a statement made after a Miranda warning would not violate the Fifth Amendment, but might still violate the Fourth Amendment. 
POLICY: A blanket rule treating the Miranda warning as a universal cure for all constitutional violations would nullify the deterrent effect of the exclusionary rule. 
RULE: Thus, determinations of admissibility for statements made after an illegal arrest must be made on a case-by-case basis after assessing all relevant facts and circumstances including: (1)  Miranda warnings, 
(2) the time elapsed between the arrest and the statement, and the 
(3) egregiousness of the misconduct. 
RULE: The prosecution bears the burden of proving such statements were based on free will. 
APPLICATION: In this case, Brown’s statements were made a short time after his arrest, and the officers’ constitutional violations were purposeful. 
The prosecution did not meet its burden, and Brown’s statements are inadmissible. The ruling of the lower court is reversed.



e. In other cases, the SC found that statements obtained after a fourth amendment violation did not have to be excluded because the taint was sufficiently attenuated
i. Rawlings v. Kentucky (1980): 
· FACTS: 
· defendant was illegally detained in his home while the police went to obtain a search warrant
· Rawlings made incriminating statements during this time
· ISSUE: 
· Whether the incriminating statements had to be excluded
· HOLDING:
· The taint was sufficiently attenuated so as to allow the statements to be admItted
· REASONING: 
· Court pointed to a lack of flagrant misconduct by the police, the lack of coercive atmosphere, and the fact that the statements were a spontaneous result of the discovery of evidence
ii. New York v. Harris (1990): 
· HOLDING: Court found that a statement made by a suspect at the police station house was admissible, even though it followed an illegal search of the suspect’s home.
· REASONING: evidence from the warrantless home search would need to be excluded, but the subsequent statement to the police- at a different time and place from the search was admissible
iii. These cases focus on when statements must be excluded when they follow a violation of the Fourth Amendment. 
iv. A distinct though obviously related question of whether the statements must be excluded when they follow illegal questioning (ch. 4, interrogations)
3. The Good-Faith Exception to the Exclusionary Rule
a. United States v. Leon: court held that the exclusionary rule does NOT apply if police reasonably rely on an invalid warrant to conduct a search or seizure
i. Most hotly disputed of the exceptions to the exclusionary rule
b. When reading United States v. Leon, keep in mind that subsequently, in Herring v. United States (2009), the court held that the exclusionary rule does NOT apply to negligent or good faith violations of the Fourth amendment 
United States v. Leon (1984)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	The police received an anonymous tip that two individuals were selling drugs out of their apartment. 
Based on the information from the informant, the police started an investigation and eventually submitted an affidavit requesting a warrant to search three residences and automobiles. 
A facially valid search warrant was issued and pursuant to the warrant the police conducted their search. Leon (defendant) and the other defendants filed motions to suppress the evidence obtained pursuant to the search. 
	The district court granted the motions, holding that the affidavit did not establish probable cause. The United States Supreme Court granted certiorari.
ISSUE
Must evidence obtained by the police, in reasonable reliance of a search warrant which is later deemed to be invalid, be excluded at trial?
	Evidence obtained through reasonable reliance on a facially valid search warrant is not gathered in violation of the Fourth Amendment and such evidence is admissible at trial.
Concurrence (Blackmun, J.)
If the good-faith exception to the exclusionary rule that the Court here adopts leads police to contravene the Fourth Amendment, the Court’s decision will need to be reconsidered.
Dissent (Brennan, J.)
The Court’s decision today all but destroys the Fourth Amendment protections against unreasonable searches and seizures. The exclusionary rule is not simply a judicial remedy and deterrent against unlawful police conduct, but the Fourth Amendment itself prohibits the use of illegally obtained evidence at trial. When the Court talks about the “cost” of the exclusionary rule, it is in fact complaining that the Fourth Amendment makes it harder to catch and try criminals. Furthermore, even assuming that the exclusionary rule was intended simply to deter abusive police conduct, evidence obtained in reasonable reliance on a warrant that is later found to be invalid should still be excluded or else the institutional incentive—to carefully provide probable cause in an affidavit and to review the warrant when it is issued—will be lost.
Dissent (Stevens, J.)
The Fourth Amendment was created to protect people from the unreasonable issuance of warrants not grounded in probable cause. Therefore, the Court’s holding that the police’s reliance on a facially valid warrant is automatically appropriate, is unconstitutional.

	NO. 
RULE: Evidence obtained pursuant to a facially valid warrant which is later determined to be invalid need not be suppressed at trial. 
POLICY: The Fourth Amendment protects people from unreasonable searches and seizures.
 POLICY:The exclusionary rule is not itself a constitutional right but is a judicial remedy intended to deter police from infringing on this constitutionally protected right by prohibiting the introduction of evidence that is obtained in violation of the Fourth Amendment. The rule developed because an individual’s constitutional rights are prioritized over efficient law enforcement. However, when the police reasonably rely on a facially valid search warrant, there is no improper police conduct to deter and therefore no Fourth Amendment interests are advanced by excluding the evidence. Therefore, the social cost of excluding the evidence outweighs any Fourth Amendment violation and the evidence must remain admissible at trial. Furthermore, while magistrates are given much deference in their probable cause determinations, their decisions are reviewable, as is the information the police provide them with. The exclusionary rule is not intended to deter judges from unconstitutional actions, but instead acts as a deterrence to the police. Finally, where an officer knows or should know that the magistrate issuing a warrant has been mislead, or where an affidavit is so lacking in probable cause that no reasonable officer could reasonably rely on it, or where a warrant is so vague that no reasonable officer could assume it to be valid, the evidence obtained must be excluded. In this case, the officers reasonably relied on a facially valid warrant and the evidence obtained pursuant to the warrant is admissible even though the warrant was later held to be invalid.


c. Massachusetts v. Sheppard (1984)[decided same day as Leon]: 
i. FACTS:
· Police investigating a murder obtained a warrant to search Sheppard’s residence
· The officers used a preprinted warranted form which listed “controlled substances” as the items to be seized
· The judge said that he would make changes in the warrant, but the final version continued to list controlled substances as the items to be searched for and seized
· Sheppard moved to suppress the evidence
ii. HOLDING:
· SC said that the evidence did not need to be excluded because the officers reasonably relied on the warrant
· “The exclusionary rule should not be applied when the officer conducting the search acted in objectively reasonable reliance on a warrant issued by a detached and neutral magistrate that subsequently is determined to be invalid
· The officers reasonably believed that the search they conducted was authorized by a valid warrant
· There was an objectively reasonable basis for the officer's’ mistaken belief 
iii. The court did not deny that there was a fourth amendment violation. 
· Groh v. Ramirez (2004): The court held that the fourth amendment is violated if the warrant fails to list the specifics of what is to searched for and seized, even if that information is in an affidavit supporting the warrant. 
· Groh: a civil suit for money damages for violation of the fourth amendment and not an attempt to exclude evidence from use in a criminal prosecution
4. The Exception for Violations of the Requirement for “Knocking and Announcing” 
a. As previously explained, the SC held that absent exigent circumstances, the police must knock and announce their presence before searching a residence
b. Hudson v. Michigan (2006): court held that the exclusionary rule does not apply if police violate this fourth amendment requirement
i. The 5-4 opinion stressed the costs of the exclusionary rule as compared with the benefits
ii. COSTS: 
· Grave adverse consequence that exclusion of relevant incriminating evidence always entails (risk of releasing dangerous criminals into society) 
· Imposing that massive remedy for a knock and announce violation would generate constant flood of alleged failures to observe the rule, and claims asserted  Richards justification for a no-knock entry, had inadequate support
· Suppression of all evidence amounts in many cases to a get out of jail free card and courts would experience the reality that the exclusionary rule frequently requires extensive litigation to determine whether particular evidence must be excluded
· Police officers’ refraining from timely entry after knocking and announcing since, if the consequences of running afoul of the rule were so massive, officers would be inclined to wait longer than the law requires- producing preventable violence against officers in some cases, and the destruction of evidence
iii. HOLDING: 
· We deem these consequences severe enough to produce our unanimous decision that a mere “reasonable suspicion” that knocking and announcing “under the particular circumstances, would be dangerous or futile, or that it would inhibit the effective investigation of the crime”  will cause the requirement to yield
iv. BENEFITS:
· Deterrence benefits, but the value of deterrence depends upon the strength of the incentive to commit the forbidden act and thus deterrence of the knock and announce is not worth much because the violation of the warrant requirement sometimes produces incriminating evidence that could not otherwise be obtained but ignoring the knock-and-announce requirement can be expected to produce nothing except prevention of destruction of evidence and the avoidance of life-threatening resistance by occupants of the premises
v. DISSENT:
· The court destroys the strongest legal incentive to comply with the Constitution’s knock and announce requirement without significant support in precedent by holding today that evidence seized from a home following a violation of this requirement need not be suppressed 
c. Issue after Hudson is whether police will have a sufficient incentive to comply with the knock and announce rule knowing that evidence gained will not be excluded and, if not, whether this exception is justified by the benefits of the evidence being introduced
A. Suppression Hearings
1. The primary mechanism for raising the exclusionary rule is via a “suppression hearing” 
a. Generally occur before trial and is the occasion for the trial court’s hearing the defendant’s motion that evidence was illegally obtained and should be excluded
b. Many jurisdictions require that such  motions be made before trial and bar a defendant from doing so later unless there is good cause for the failure to do so
c. A defendant seeing to challenge the truthfulness of statements made in warrant applications must make a showing that the officers who prepared the warrant engaged in deliberate falsification or reckless disregard for the truth
d. Franks: even if these requirements are met, no hearing is required if there is sufficient other content in the warrant application to support its issuance, however “if the remaining content is insufficient, the defendant is entitled, under the fourth amendment, to his hearing
e. Suppression motion occurs outside the presence of the jury and ordinary rules of evidence do not apply [United States v. Matlock: Court held that judges can rely on hearsay evidence at suppression hearings in proceedings; “where the judge himself is considering the admissibility of evidence, the exclusionary rules, aside from rules of privilege, should not be applicable]
2. Concern: that police officers do not tell the truth at suppression hearings, instead saying what is necessary to make their conduct seem lawful and to gain use of the illegally obtained evidence and avoid the exclusionary rule
a. Often, the only witnesses to the police violation are the defendant and officer, and when it is the officer’s word against a criminal defendant caught with contraband, courts tend to believe the officer
Re-read Carter
I. Rakas  disavos the use of the term “standing” and sys instead that the focus in determining who can rise the exclusionary rule i on whether a person’s fourth Amendment rights were violated, which generally turns on whether a person has reasonable expectation of privacy
II. Rawlings v. Kentucky  (1980): the Court held that a man could not araise the exclusionary rule when contraband belonging to him was found inside a woman’s purse when he and the woman were visitgn premises that were searched
A. The Court conclded that the man had no reasonable expectation of privcy under those circumstances and could not raise the exclusionary rule
Minnesota v. Carter (1998)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	The police received a tip from an anonymous informant that a drug transaction was transpiring in a first floor apartment. Based on the tip, an officer went to the apartment building and, while standing in an area frequently used by the public, he peered into the apartment through a crack in the blind and observed Johns and Crater (defendant) putting white powder into bags. He called headquarters, requested that a warrant be obtained, and an eventual search pursuant to the warrant revealed that the occupants of the apartment had been bagging cocaine. The apartment belonged to a woman who was present when the drugs were being packaged. Johns and Carter were from another state, had only been at the apartment for a few hours, and did not have a preexisting relationship with the owner of the apartment, who was simply allowing them to use the apartment to bag their drugs in exchange for cocaine. 
	At trial, Carter claimed that his Fourth Amendment rights were violated and requested that the drug evidence be suppressed. The trial court denied the motion, holding that Carter was not an overnight social guest and thus could not claim Fourth Amendment protections. The trial court also found that the police officer’s observations prior to obtaining the warrant did not constitute a Fourth Amendment search. The state supreme court reversed, holding that Carter had standing to claim Fourth Amendment protections and that the officer’s observations constituted a search.
ISSUE
Do household guests, present for commercial purposes, have a reasonable expectation of privacy in the house?
	To claim Fourth Amendment protection, an individual must have a reasonable expectation of privacy in the place searched.
Concurrence (Kennedy, J.)
All social guests have a legitimate expectation of privacy in the home they are visiting because such guests legitimately believe that their host will follow social custom and only invite others into the home who would not be objectionable to the guest. However, in this case, Carter was not a social guest and had only a “fleeting and insubstantial” connection to the apartment, and thus he has no Fourth Amendment right to privacy.
Concurrence (Breyer, J.)
While Carter should be able to claim Fourth Amendment protection, his rights were not violated because the officer’s observation of the drug activity did not constitute a Fourth Amendment search. The officer stood in a place frequently used by the public and anyone walking by would be able to observe the illegal activity by peering in through the hole in the blind just as the officer did.
Concurrence (Scalia, J.)
The plain language of the Fourth Amendment indicates that it is intended to protect people’s privacy in their own homes. The decision in Minnesota v. Olson, 495 U.S. 91 (1990), that overnight guests have Fourth Amendment rights in the home in which they spend the night stretches the Fourth Amendment to its limits. Therefore, while an overnight guest may claim a temporary residence in the home in which he sleeps, a person present in an apartment for the mere purpose of packaging drugs cannot claim that house as his own and therefore has no Fourth Amendment protections in that place.
Dissent (Ginsburg, J.)
When a homeowner invites someone into his home, whether for social or commercial purposes, the guest should share in the owner’s privacy expectations because the two requirements established in Katz v. United States, 389 U.S. 347 (1967), have been met: the guest exhibits an actual expectation of privacy and society recognizes this expectation as reasonable.

	No. Someone temporarily in another’s home, and present to conduct a business transaction, does not have a reasonable expectation of privacy in the house. The state supreme court improperly analyzed this case under the doctrine of “standing.” Standing simply means that a person can be party to a case because he has been or will be harmed. However, when a Fourth Amendment privacy expectation is at issue, as is the case here, Rakas v. Illinois, 439 U.S. 128 (1978), holds that a Fourth Amendment analysis should be applied. The Fourth Amendment protects people’s reasonable expectations of privacy and while its protections generally only apply when an individual is in his own home, in a few instances an individual may claim Fourth Amendment protection when in another’s home. This was the case in Minnesota v. Olson (1990). However, in this case, Carter had no reasonable expectation of privacy in the apartment and the drug evidence is admissible. Unlike in Olson, Carter was not an overnight guest with a preexisting relationship with the owner, but was instead only present in the apartment for a brief time, solely for commercial purposes, and he had no prior relationship with the owner of the apartment. Therefore, Carter’s Fourth Amendment rights were not violated and the state supreme court’s decision is reversed.

	In 1998, 
Confidential informant that people bagging white powder
1) Kimberly Thompson’s house
Police search by peering through the blinds
Defendants get into cadillac and then the car is stopped → Terry stop : RAS (facts to make out Terry stop- saw people in apt. Bagging drugs and see C + J leave


III. d
 Wong Sun v. United States (1963)
	FACTS
	PROCEDURE
	RULE
	HOLDING
	CLASS NOTES

	Federal narcotics agents arrested Hom Way for drug possession. Hom Way told the police he got the drugs from “Blackie Toy” who owned a laundromat. The agents went to the laundromat, and James Wah Toy answered the door. When he realized it was the police, he ran back into the building. The police chased and arrested him. No drugs were found but when the agents told him why they were there he said he never sold drugs but that “Jonny” sells drugs. The agents then had Toy take them to Jonny Yee’s home where they found Yee in the bedroom. Yee surrendered his drugs and drug paraphernalia. Yee and Toy were then taken to the Office of the Bureau of Narcotics where Yee told the agents he received the drugs from “Sea Dog,” whose real name, Toy said, was Wong Sun (defendant). Toy then took the agents to Wong Sun’s house where Wong Sun’s wife let them into the home and Wong Sun was arrested. No drugs were found. Toy, Yee and Wong Sun were all arraigned and released on their own recognizance. The men returned to the office several days later. The agents interrogated all three men separately and drafted statements for them to sign. Toy refused to sign his statement. Wong Sun would not sign his but admitted that it was accurate. 
	The court of appeals found that there was no probable cause or reasonable grounds for Toy’s or Wong Sun’s arrest.
ISSUE
Is evidence obtained through illegal police conduct admissible where it is far removed from the illegal police conduct?
	While evidence obtained through illegal police conduct must be excluded at trial as it is “fruit of the poisonous tree,” the connection between the illegal police conduct and a relevant piece of evidence can become so attenuated as to dissipate the taint, and such evidence may then be admissible.
	Yes. Evidence that has been acquired through illegal police conduct is admissible when it has been so far removed from the illegal action so as to dissipate the taint of illegality. In this case, the police violated Wong Sun’s constitutional rights when they arrested him. However, his subsequent unsigned confession is admissible because after his unlawful arrest, Wong Sun was released and returned voluntarily a few days later when he was interrogated by the agents. Therefore, the connection between his unlawful arrest and his statement had become so attenuated as to dissipate the taint of illegality. In addition, the drugs taken from Yee cannot be admitted into evidence against Toy. Toy’s statement to the police regarding Yee is inadmissible because the statement is a fruit of illegal police action; the police had no authority to chase Toy into his home. Therefore, the police only knew about Yee because of Toy’s statement which derived from illegal police conduct. Therefore, the statement is still tainted by the illegality and must be excluded at trial.
	


READING 13:  Police Interrogations, Confessions & Due Process: The Right to Remain Silent (14th A & 472-478)
(SB to lecture on Privilege Against Self-Incrimination & Right to Refuse to Testify) 
 Colorado v. Connelly  (1986)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	On August 18, 1983, Francis Connelly (defendant) stopped a police officer and spontaneously confessed to the murder of a young girl. Connelly had a history of mental illness and had gone off his medication six months before. 
The officer gave Connelly the Miranda warnings, and Connelly continued the confession and led police to the crime scene. 
Connelly appeared competent to the officers. During a meeting with an attorney the next day, Connelly was confused and claimed voices told him to confess. 
Doctors found Connelly incompetent to aid his defense, but Connelly later regained competence to stand trial. 
Connelly moved to suppress his confession, and a psychiatrist testified that Connelly suffered from chronic schizophrenia and psychotic states that impeded his free will. 

	The trial court suppressed the confession as involuntary. The Colorado Supreme Court affirmed. 
The United States Supreme Court granted certiorari.
ISSUE
Under the Due Process Clause, is a statement made by a mentally ill person involuntary and therefore inadmissible even if there was no coercion by police?
	Under the Due Process Clause, a statement may only be deemed involuntary and therefore inadmissible if there was coercion by police.
Dissent (Brennan, J.)
Admission of an involuntary confession by a mentally ill individual violates the Due Process Clause. Free will is central to the concept of due process. The Court’s ruling today denies that and makes involuntary confessions obtained from mentally ill people or through coercion by someone other than police “voluntary” under the Due Process Clause. Such confessions are likely to be highly unreliable, which is dangerous considering the prejudice created by confessions. Connelly had a long history of severe mental illness and had been off his medication for some time when he confessed. The lower courts found his confession involuntary by a preponderance of the evidence. If confessions by mentally ill people are now considered voluntary, at the very least due process requires that trial courts find “substantial indicia of reliability” through corroborating evidence before admitting such confessions.

	NO.
RULE: A statement made by a mentally ill person is NOT involuntary for purposes of the Due Process Clause if there is no coercive behavior by police. 
POLICY: The Due Process Clause forbids the government from “depriv[ing] any person of life, liberty, or property, without due process of law.” 
RULE: Coercive interrogation techniques have been held to violate the Due Process Clause in Brown v. Mississippi, 297 U.S. 278 (1936), and other cases. Nevertheless, case law makes clear that there must be coercion and overreaching by police for a violation to occur. 
ANALYSIS: While courts have considered the mental state of a suspect in determining whether some form of psychological coercion has occurred, the suspect’s mental state alone does not render a statement involuntary for purposes of the Due Process Clause. 
POLICY: Suppressing such statements would have no deterrent effect on constitutional violations by police and would force courts to assess a suspect’s subjective mental state even where there has been no police misconduct whatsoever. 
RULE: Thus, a confession may not be found involuntary in violation of the Due Process clause without some element of police coercion. 
APPLICATION: In this case, Connelly’s statements might be unreliable and therefore inadmissible under the state rules of evidence, but there was no violation of the Due Process Clause. The ruling of the lower court is reversed.


1. D
2. D
3. Is the voluntariness Test Desirable?
a. Voluntariness test advantage: focuses on the totality of the circumstances in deciding whether a confession should be admitted into evidence
b. Voluntariness Test Concern expressed by the SC: concern for the reliability of a confession
i. Learly, a confession gained through violence and threats of violence, or when a person has been deprived sleep and food for over a day, is unreliable
ii. Additional Concerns [Spano]: Reliability is not the only concern; Certain police techniques are repugnant and override free will and thus are not to be tolerated
c. Voluntariness test: provides little in the way of clear guidance to police officers as to what they can and cannot do in questioning a suspect
i. Judges have great discretion under totality of circumstances test
ii. Critics: police who question suspects literally everyday need more instructions than a voluntariness test can provide
iii. Some police organizations support the requirements imposed under Miranda v. Arizona because they provide clear and simple requirements for police to follow with the knowledge that if they do so, there is a presumption that any confession obtained will be deemed voluntary
4. Coercive Questioning, Torture, and the War on Terrorism
a. Repudiated high level advisors within Bush Administration: president has authority to override treaties and statutes prohibiting torture and that the definition of torture should be limited to pain and suffering causing failure of bodily organs or similar to that suffered when there is the failure of major bodily organs
b. Military Commission Act of 2006: provides for military commissions to try non citizens accused of terrorism and prohibits the admissibility of statement gained through torture
i. Admissibility: tribunal should consider whether the totality of the circumstances the statement should be deemed reliable, whether the interests of justice would be served by admission of the statement, and whether the methods used to gain the statement amount to “cruel, inhuman, or degrading treatment.”
c. Constitutionally: there is a question of whether due process applies to non citizens held and questioned outside the United States
d. Issue: whether statements made after coercive questioning ever can be sufficiently reliable to justify the practice
e. Ethically: question of whether coercive questioning is ever acceptable
READING 14:  Police Interrogation and the Self-Incrimination Clause (5A & 478-493)
A. D
B. Fifth Amendment Limits on In-Custodial Interrogation: Miranda v. Arizona
1. Miranda v. Arizona and Its Affirmation by the Supreme Court 
a. The court spoke of the inherently coercive nature of incustodial interrogation
b. Solution: required that every suspect questioned by the police be given certain warnings
c. Key Difference between Majority & Dissent: whether more than a voluntariness test is needed to protect criminal suspects: 
i. Majority: more than a voluntariness test is essential
ii. Dissent: the voluntariness test is sufficient 
d. Note: that the majority opinion was written by Chief Justice Warren
i. District Attorney
ii. Attorney General of California
iii. Governor of California
 Miranda v. Arizona (1966)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	In each case, the defendants, pursuant to police interrogation, made self-incriminating statements which were introduced at trial. 
Each defendant was found guilty. 
Miranda (defendant) was convicted of 
CHARGE: kidnapping and rape. 
He was taken into the police station for questioning and was interrogated by two officers. Miranda was never informed of his right to have counsel present. 
After two hours, Miranda confessed to the crimes and signed a written statement. 

	Over Miranda’s objections, the trial court allowed the officers to testify to Miranda’s oral confession and the written statement was introduced into evidence. 
The state supreme court affirmed the conviction, holding that Miranda’s constitutional rights were not violated because he never specifically requested counsel.
ISSUE
Is an individual’s Fifth Amendment right against self-incrimination violated when he is subject to custodial police interrogation and he has not been specifically informed of his constitutional rights?
	When an individual is taken into custody and is subject to questioning, the Fifth Amendment right against self-incrimination requires that the individual be apprised of his constitutional rights.
Dissent (Harlan, J.)
The Court’s ruling redefines “voluntariness” in a way that is inconsistent with history and precedent. While interrogation may be unpleasant, the constitution does not prohibit government intrusion where probable cause or a warrant is present. The holding therefore impairs and frustrates law-enforcement
Dissent (White, J.)
The Court’s conclusion that spontaneous statements remain admissible while those made in response to police questioning are coerced, defies commonsense. Furthermore, the Court’s holding is irrational. There is no evidence that all confessions made during in-custody interrogations are coerced. Even assuming such a proposition is supported in fact, nothing supports the Court’s second criteria that a suspect be informed of his right to counsel, since there is no evidence that having an attorney present makes an interrogation any less coercive for the accused. In addition, how can the prosecution prove that a suspect’s waiver to have counsel present was not itself a coerced answer?

	YES.
RULE: Where an individual is subject to custodial police interrogation, the Fifth Amendment demands that he be specifically informed of his constitutional rights to (1) remain silent and to (2) have an attorney present (3) he must be told that anything he says may be used against him at trial and that (4) if he cannot afford an attorney, one will be provided for him. 
The history of the right against self-incrimination makes it clear that this right applies not only at trial, but any time a suspect is in police custody. 
However, a look to common police tactics and police instruction manuals reveals a custodial interrogation system aimed at obtaining confessions through coercive means. 
[common police tactics]: Most significantly, interrogations generally transpire incommunicado, with the suspect intentionally isolated from all outside support, and placed in unfamiliar and uncomfortable surroundings. 
[common police tactics]Police are encouraged to continue questioning a suspect until he confesses and to use trickery and false promises if necessary. 
The purpose of such police tactics is to put the suspect in such an emotional state as to impair his capacity for rational judgment. 
Therefore, while not physically coercive, these tactics create an intimidating atmosphere that amounts to coercion and a violation of the Fifth Amendment right against self-incrimination. 
POLICY: As a result, to ensure that a confession is fully voluntary, the [RULE:] Fifth Amendment requires that a suspect be specifically informed of his right against self-incrimination and the consequences of waiving this right. 
[RULE:] In addition, a suspect must be informed of his right to have an attorney present. 
This rights applies even if a suspect cannot afford an attorney and therefore, suspects must also be informed that an attorney will be provided for them even if they indigent. 
Denial of counsel is a further violation of the Fifth Amendment right against self-incrimination because an attorney’s presence can ensure that the police do not improperly coerce the suspect to talk, and can ensure the accuracy of the suspect’s statement. 
While a suspect may waive his Fifth Amendment right, the waiver must be knowing and intelligent. 
RULE: However, if a suspect requests an attorney, the police must refrain from questioning him until his attorney is present. 
RULE: Similarly, if the suspect invokes his right to remain silent, the police must cease their questioning. 
APPLICATION: This holding applies to confessions, as well as all other “admissions,” and applies to both incriminating statements, as well as those he intends as his defense. 
APPLICATION-SPECIFIC:In this case, Miranda was not apprised of his rights and therefore his confession was coerced in violation of his Fifth Amendment right against self-incrimination. 
Accordingly, the judgment is reversed.


I. In 2000, the SC emphatically reaffirmed the decision in Miranda, 7-2 [United States v. Dickerson]
II. Two years after Miranda, congress adopted statute [S3501] that provided that confessions shall be admissible as evidence in federal court, notwithstanding the failure to properly administer warnings, as long as the confession was voluntary
A. However, every Justice Department since its enactment has refused to invoke this statute because of the belief it was unconstitutional
III. United States v. Dickerson: 
A. FACTS: 
1. Confession was excluded by the federal district court for failure to properly administer Miranda warnings
B. PROCEDURE: 
1. Government appealed 
2. United States Court of Appeals-4th Circuit, on its own, raised S3501, asked for  briefing as to its constitutionality upheld the law and held the confession was admissible because it was voluntary
3. The Supreme Court granted certiorari & reconsidered Miranda and ts constitutional status
READING 15: Miranda & Custodial Interrogation (500-525) Re-read consent: S v. B (201-207) 
1. D
2. D
3. What are the Requirements for Miranda to apply? 
i. Miranda requires that during in-custodial interrogation police (1) administer the prescribed warnings, (2) make counsel available, (3) behave as described in the decision
ii. Three key questions arise in Miranda:
· When is a person “in custody” 
· What is an interrogation?
· What police actions are sufficient to meet the requirements of Miranda?
b. When is a person “In custody”
i. SC  in Miranda focused on the coercion inherent to custodial interrogation
ii. Orozco v. Texas (1969): Court found that a person who has been arrested is in custody and that Miranda warnings must be given, even if the questioning occurs in a person’s home
· FACTS:
· A man was suspect to murder
· At about 4 am, 4 police officers arrived at petitioner’s boardinghouse, were admitted by an unidentified woman. All 4 entered the petitioner’s bedroom and began questioning petitioner. 
· From the moment he gave his name, according to testimony of one of the officers, petitioner was not free to go where he pleased but was “under arrest”
· Petitioner answered yes to the Officer’s question if he had been to El Farleto restaurant that night and whether he owned a pistol
· After the second time he was asked, petitioner admitted the gun was in the washing machine in a backroom
· Tests indicate that the gun that was found is the gun that fired the fatal shot
· Trial testimony clearly shows that the officers questioned petitioner about incriminating facts without first informing him of his right to remain silent, his right to have the advice of a lawyer before making any statement, and his right to have a lawyer appointed to assist him if he could not afford to hire one
· HOLDING: use of these admissions obtained in the absence of the required warnings was a violation of the self-incrimination clause of the 5th amendment as construed by Miranda:
·  Miranda opinion declared that the warnings were required when the person being interrogated was “in custody at the station or otherwise deprived of his freedom of action in any significant way.” 
· the petitioner was interrogated on his own bed, in familiar surroundings, 
· Miranda: “compulsion to speak in the isolated settings of the police station may well be greater than in courts or other official investigations where there are impartial observers to guard against intimidation or trickery”... but Miranda iterated and reiterated the ABSOLUTE necessity for officers interrogating people in custody to give the described warnings
· According to officer’s testimony, petitioner was under arrest and not free to leave
iii. In contrast to , a person who is free to leave is NOT in custody and no Miranda warnings required [Oregon v. Mathiason]
Oregon v. Mathiason (1977)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Mathiason (defendant) was suspected of burglary. 
The officer responsible for the case left a note at Mathiason’s home asking Mathiason to call him. 
Mathiason called the officer and, since Mathiason indicated no preferable place to meet, the officer asked Mathiason to meet him at the state patrol office. 
When Mathiason arrived, they went into an office and Mathiason was told he was not under arrest. 
The officer then told Mathiason he was suspected in the burglary. 
The officer told Mathiason that his truthfulness may be considered by the judge and district attorney. 
The officer then falsely told Mathiason that his fingerprints were found at the crime scene. Mathiason then confessed to the burglary.
 All this took about five minutes. The officer then gave Mathiason his Miranda warnings and taped the confession. 
Mathiason was not arrested and left the office after 30 minutes. 

	The state supreme court held that the interrogation took place in a coercive environment. The United States Supreme Court granted certiorari.
ISSUE
Must Miranda warnings be given when a suspect is subject to police questioning in a coercive environment but remains free to leave?
	Miranda warnings must be given when there has been such a restriction on a person’s freedom as to render him “in custody.”
Dissent (Marshall, J.)
Even if Mathiason was not in custody, the coercive environment in which he found himself warranted the reading of his Miranda rights. Mathiason was interrogated in (1) privacy, (2) in an unfamiliar setting, and the (3) officer employed deceptive police tactics. 
All three of these factors were of great concern to the Miranda Court. Therefore, while the holding in Miranda was limited to custodial interrogations, the rationale of Miranda supports its broader application.

	NO.
RULE: Miranda  warnings must be given only in situations where there has been such a restriction on a person’s freedom as to render him “in custody.” 
While any interview of a suspect by a police officer will involve some level of coercion, this does NOT mean the suspect is in custody. 
Where a suspect voluntarily answers an officer’s questions, and he remains free to leave at any time, the suspect is NOT in custody. 
Therefore, the officer need not read him his Miranda warnings for the statements to be admissible at trial. 
APPLICATION: In this case, Mathiason was (1) never arrested, (2) he came voluntarily, (3) he only stayed for 30 minutes, and he (4) was allowed to leave when he got up to do so. 
RULE: Any coercive tactics by the officer does NOT change the fact that Mathiason’s freedom was not restricted in any significant way. 
Therefore, Mathiason was NOT in police custody and the officer was under no obligation to read him his Miranda warnings when he first arrived at the patrol office. 
Accordingly, the judgment of the state supreme court is reversed and the case is remanded.


Note: 
1. Beckwith v. United States (1976): Court held that a speial agent of the IRS, investigating potential criminal income tax violations, in an interview with a taxpayer, not in custody, is not required to give the warnings called for in Miranda
a. REASONING:
i. An interview with government agents in a situation such as the one shown by this record simply does not present the elements which the Miranda Court found so inherently coercive as to require its holding
· Although the FOCUS of the investigation may have been on Beckwith at the time of the interview, he hardly found himself in a custodial situation
2. Minnesota v. Murphy: Court held that statements made in a meeting with a person’s probation officer were not uttered in a custodial context and no Miranda warnings were required
a. Although a person on probation is deemed to in custody for some purposes,  “under the narrower standard appropriate in the Miranda context, it is lear that Murphy was not ‘in custody’ for purposes of receiving Miranda protection since there was no ‘formal arrest or restraint on freedom of movement’ of the degree associated with formal arrest
3. SC: The determination of whether a person is in custody is an OBJECTIVE one, NOT subjective one focusing on the individual’s or the officer’s state of mind
a. Stansbury v. California (1994): Court held that an “officer’s subjective and undisclosed view concerning whether the person being interrogated is a suspect is irrelevant to the assessment whether the person is in custody.” 
i. “Our decision makes clear that the initial determination of custody depends on the objective circumstances of the interrogation, not on the subjective views harbored by either the interrogating officers or the person being questioned”
4. J.D.B. v. North Carolina: the court considered the “objective” determination of custody, in deciding whether the age of a suspect is relevant in determining whether he or she is in custody
J.D.B. v.North Carolina (2011)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Police suspected J.D.B. (defendant), a 13-year-old, of involvement in house break-ins. 
The police pulled him out of school and questioned him about the break-ins without giving him Miranda warnings.
 J.D.B. confessed to the break-ins during this questioning. 

	The trial court found him guilty, and the North Carolina Supreme Court affirmed, specifically finding that J.D.B. was not in custody when he confessed and that J.D.B.’s age was not relevant to the analysis of whether he was in custody. 
The United States Supreme Court granted certiorari.
ISSUE
Is the age of a child subjected to police questioning relevant to whether the child is in custody under Miranda?
	The age of a child subjected to police questioning IS RELEVANT to whether the child is in custody under Miranda.
Dissent (Alito, J.)
The Court’s holding is inconsistent with one of the main reasons behind Miranda, namely that there is a clear, widely applicable rule. 
The fact that not all suspects are the same as the “reasonable person” applied in a custody analysis is a necessary consequence of the uniformity that Miranda provides. 
Many people over the age of eighteen are more susceptible to police interrogation pressures than the “reasonable person,” but there is just no way to take everyone’s differences explicitly into account. 
POLICY: Why, for example, is age more important than other personal characteristics such as intelligence? 
Prior to this case, under Miranda, courts were able to take into account the setting where the interrogation took place—e.g., in this case, a school—and ensure that police did not obtain confessions under the force of coercion. 
Moreover, minors that are subject to police interrogation are generally close to legal maturity anyway. 
Finally, while stating that a custody analysis is objective, the Court nevertheless holds that the age of a child is relevant if the age was known to the officer—clearly placing subjectivity into the analysis.

	YES. 
RULE: Whether a suspect is “in custody” is an objective inquiry under Miranda and the age of a child subjected to police questioning is relevant to whether that child is in custody, so long as the age was known to the officer OR  would be objectively apparent to a reasonable officer. 
There are many aspects of law where children are treated differently than adults and a custody analysis should be no different. 
REASONING: Simply put, a reasonable child will feel more pressure than a reasonable adult to submit to police questioning. 
POLICY: Failing to distinguish between them would deprive children of their constitutional rights. 
APPLICATION: Moreover, the case at bar exemplifies the absurdity of treating children with the same standard as adults. Without taking age into account, law enforcement and courts use a reasonable person of average years for custody analysis.
 J.D.B. was pulled out of his seventh grade classroom to be questioned, so the analysis would have to take into account how a person of average years would react to being pulled out of seventh grade classroom. 
This analysis is impracticable. 
J.D.B.’s age should have been taken into account when determining whether or not he was in custody while the police were questioning him. Because this was not considered, the Supreme Court of North Carolina is reversed, and the case is remanded to determine whether J.D.B. was in custody, taking into account all relevant factors, including his age.



Note: 
1. A person is in custody if, from an objective perspective, the person is under arrest
2. What about what if a person is NOT under arrest, but would NOT feel free to leave-- what about questioning during a TRAFFIC STOP- is that person's custody? [Berkemer v. McCarty]
Berkemer v. McCarty (1984)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	A police officer suspected that McCarty (defendant) was driving while intoxicated and pulled him over.
The officer asked McCarty to step out of the car and, when McCarty could not stand up straight, the officer decided he would be charged with a traffic offense. 
While McCarty was not yet told he would be taken into custody, at that moment he was no longer free to leave. The officer then asked McCarty whether he had been using intoxicants. McCarty answered in the affirmative. McCarty was then arrested and brought to the police station. 
At the station, McCarty was again questioned. 
At no point was McCarty read his Miranda warnings. 
	McCarty moved to exclude both his statements made during the traffic stop and his statements made at the station house.
ISSUE
During a routine traffic stop, is a motorist subject to custodial interrogation for the purpose of the Miranda doctrine?
	While a person in custody who is suspected of a misdemeanor traffic offense must be read his Miranda warnings, a motorist temporarily detained on the side of the road after being pulled over by an officer is not “in custody” for the purpose of Miranda.

	NO.
RULE: A motorist is NOT subject to custodial interrogation for the purpose of Miranda when he is questioned during a routine traffic stop. 
It is undisputed that a traffic stop significantly infringes on a motorist’s freedom. 
REASONING: However, the concerns that the Miranda decision intended to alleviate are not present in a routine traffic stop. 
REASONING: Primarily, a routine traffic stop does NOT create an environment where a person would feel compelled to speak and incriminate himself. 
REASONING: FIRST, a roadside stop is generally temporary and brief. In contrast, questioning at a station house can go on for hours. 
SECOND, during a routine traffic stop, the police officers’ aura of authority and ability to intimidate is less than would be at the police station. Traffic stops generally take place where (A) others can see, whereas questioning at a station house takes place in private. Also, a (B)  motorist is likely to encounter only one or two officers, not a group of officers as is possible when questioned at the police station. 
In these respects, a traffic stop is akin to a Terry stop where no Miranda warnings are required either. 
APPLICATION: In this case, McCarty was NOT in custody when he was questioned on the side of the road and his statement is therefore admissible. 
While the officer knew McCarty was not free to leave once he stepped out of the car, the officer never conveyed this information to McCarty. Therefore, since a reasonable person in McCarty’s situation would believe he was still free to leave at the end of the encounter, McCarty was not yet in custody for the purpose of Miranda. 
However, once the officer brought McCarty to the police station, McCarty knew he was no longer free to leave and the police should have read him his Miranda warnings. Therefore, McCarty’s statements while at the police station are inadmissible.


c. What is an “Interrogation”?
i. Miranda applies only if the police engage in interrogation
ii. If police are questioning a person, that is an interrogation
iii. If a person blurts out something to the police without being questioned, that is NOT an interrogation
iv. Sometimes the question of whether there is an interrogation is crucial in determining whether a confession is to be admitted [Rhode Island v. Innis leading case on defining interrogation]
Rhode Island v. Innis (1980)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Innis (defendant) was arrested and convicted of kidnapping, robbery and murder. 
At the time of his arrest, Innis was unarmed, but the police suspected that he had hidden a gun somewhere nearby.
When he was arrested, Innis was read his Miranda warnings. 
He said that he understood his rights and he wanted a lawyer. Innis was placed in a police car with three officers for the ride to the police station. 
Along the way, two of the officers began speaking to each other, expressing their concern that a student from the nearby school for handicapped children would find the weapon and hurt himself. 
At this point, Innis told the police to turn around and he would show them where the gun was. Before pointing out the gun’s location, Innis was again read his Miranda rights.
Innis responded that he understood but he did not want any children to come across the gun and get hurt. Innis then pointed out where the gun was. 
	The trial judge ruled that Innis had been properly Mirandized and that it was understandable that the officers in the car would have addressed their concern to each other. The trial judge permitted the gun and Innis’ statements to be introduced at trial. The state supreme court disagreed.
ISSUE
Has a suspect been “interrogated” for the purpose of Miranda where he is in a car with police officers who are expressing their concern about public safety?
	Under Miranda, “interrogation” refers to any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminating response from the suspect.
Concurrence (Burger, C.J.)
The meaning of Miranda has become clear and it should not be overruled, extended or discredited.
Dissent (Marshall, J.)
The Court’s definition of “interrogation” is appropriate. However, under these facts, the only appropriate conclusion is that Innis was subject to interrogation. Any suspect would feel compelled to speak at the prospect of an innocent, handicapped child getting injured.
Dissent (Stevens, J.)
The Court’s rule is not consistent with Miranda because it allows police officers to make statements designed to elicit a response from the suspect. The police must simply avoid phrasing their statements as a question and must make sure that a suspect does not appear to be particularly susceptible to a particular type of physiological pressure.
	NO. 
RULE: Unless police officers reasonably should know that their comments will elicit an incriminating response from a suspect, comments made between police officers in the presence of a suspect do not constitute interrogation for the purpose of Miranda. Under Miranda, “interrogation” is NOT limited to situations where the police actually question a suspect. 
The Miranda opinion was concerned with the entire interaction between police officers and a suspect in custody. This includes direct questioning but also police techniques such as line-ups where a witness is coached by the police, and the various psychological ploys, such as blaming the victim. RULE: Miranda therefore applies when a suspect is subject to questioning or its functional equivalent. 
APPLICATION: In this case, 
REASONING: there is no indication that the two officers knew or should have known that Innis was particularly susceptible to an appeal to his conscience. 
REASONING: Furthermore, there is no indication that Innis was disoriented or upset at the time of his arrest. Therefore, Innis was NOT interrogated for the purpose of Miranda because he was not subject to questioning or the functional equivalent. 
There is NOTHING in the record to suggest that the officers were trying to elicit a response from him or that they should have known their comments would elicit a response.


Note: 
1. In subsequent cases, the SC continued to adhere to the narrow view of what constitutes interrogation that is used in Rhode Island v. Innis
2. Arizona v. Mauro (1987)- 5-4 decision: 
a. FACTS: an individual was in police custody and indicated that he did not wish to answer any questions until a lawyer was present
b. ISSUE: whether the officers interrogated the individual in violation of the Fifth and Fourteenth Amendments when they allowed him to speak with his wife in the presence of a police officer
c. HOLDING: There was not an interrogation
d. REASONING: 
i. ISSUE: whether the officers’ subsequent actions rose to the level of interrogation- in the language of Innis, whether they were the “functional equivalent” of police interrogation
ii. The tape recording of the conversation between Mauro and his wife shows that Detective Manson asked Mauro no questions about the crime or conduct
iii. Nor is it suggested or supported by any evidence that Sergeant Allen’s decision to allow MAuro’s wife to see him was the kind of psychological ploy that properly could be treated as the functional equivalent of interrogation
e. PURPOSE: 
i. In deciding whether particular police conduct is interrogation, we must remember the purpose behind our decisions- preventing government officials from using coercive nature of confinement to extract confessions that would not be given in an unrestrained environment
ii. Government actions here do not implicate this purpose
f. DISSENT: 
i. Powerful psychological ploy employed by police: failed to give respondent any advance warning that Mrs. Mauro was coming to talk to him, that a police officer would accompany her, or that their conversation would be recorded
ii. Transcript shows that respondent would not have freely chosen to speak with her
iii. Police took advantage of Mrs. Mauro’s request to visit her husband, setting up a confrontation between them when he manifestly desired to remain silent
iv. Since the police allowed respondent’s conversation to commence at a time when they knew it was reasonably likely to produce an incriminating statement, the police interrogated him
3. The issue of what is interrogation also arises in the context when the police use an informant who speaks to a person who is in custody? 
Illinois v. Perkins (1990)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	An informant told police that Lloyd Perkins (defendant) confessed to the murder of Richard Stephenson. 
Police then placed the informant and an undercover officer into the Montgomery County jail where Perkins was being held on unrelated charges. 
Perkins boasted about the killing to the informant and the undercover officer. 
Perkins was charged with murder. 
Before trial, Perkins moved to suppress all statements made to the undercover officer. 

	The trial court granted the motion, and the Appellate Court of Illinois affirmed. The United States Supreme Court granted certiorari.
ISSUE
Must an undercover officer provide Miranda warnings to an incarcerated person before engaging in questioning that could induce incriminating statements?
	An undercover officer does NOT have to provide Miranda warnings to an incarcerated person before engaging in questioning that could induce incriminating statements.
Dissent (Marshall, J.)
A law enforcement officer conducted a custodial interrogation of Perkins without providing the Miranda warnings. Thus, any statements Perkins made are inadmissible in court under the Fifth Amendment. The Court’s ruling today creates an exception to Miranda that allows law enforcement officers to exploit suspects’ ignorance of their constitutional rights. Further, this ruling creates a loophole police may use to avoid the necessity of providing Mirandawarnings through undercover techniques.  

	NO. 
RULE: A voluntary statement made by an inmate to an undercover police officer does not require a Miranda warning to be admissible in court. Miranda v. Arizona, 384 U.S. 436 (1966), was concerned with threat to the Fifth Amendment’s privilege against self-incrimination created by official custodial interrogations. In those situations, a suspect may feel coerced or compelled to answer questions or face harsher punishment and retaliatory behavior by officials. RULE: The element of coercion is NOT present when a suspect speaks freely to an undercover officer that the suspect believes to be a fellow inmate. RULE: The fact that the suspect is in custody does NOT mean that an undercover officer cannot investigate and gather information. 
Under Hoffa v. United States, 385 U.S. 293 (1966), such undercover investigations do NOT violate the Fifth Amendment. 
RULE: Miranda does NOT prohibit undercover activities that fall short of coercion, and voluntary confessions obtained through those activities are probative and admissible in court. Further, Miranda CANNOT be invoked to prevent the admission of statements made by a suspect bragging to those he believes to be his cellmates. 
APPLICATION: In this case, Perkins believed the undercover officer was his cellmate and his equal. REASONING: Consequently, from Perkins perspective, there was no reason to fear that the officer could compel Perkins to answer questions or in any way control Perkins’ treatment. 
Thus, there was no violation of Perkins’ Fifth Amendment rights. The Appellate Court of Illinois is reversed.



Page 201-207: Consent
Schneckloth v. Bustamonte (1973)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	A police officer making a routine traffic stop, 
lacking any probable cause, asked for permission to search the car. The brother of the owner of the car gave consent. 
Upon searching the vehicle, the officer discovered three stolen checks which were later linked to Bustamonte (defendant), one of the six passengers riding in the car. 
	Over Bustamonte’s objections, the trial court allowed the evidence of the checks to be admitted at trial and Bustamonte was convicted of theft..
On appeal, the court of appeals held that in order to prove voluntariness, the prosecution had to establish that the person giving consent knew he had the right to refuse the request
ISSUE
When establishing that consent to conduct a search was voluntarily given, must the prosecution establish that the person giving consent knew that he could refuse the request to conduct the search?
	The prosecution must look at the totality of the circumstances in order to prove that consent to a warrantless search absent probable cause was freely and voluntarily given.
Dissent (Marshall, J.)
The issue here is of consent, not coercion as the Court’s opinion suggests. 
Even where there is no police coercion, it is impossible for someone to give meaningful consent when he is unaware of his constitutional right to refuse. 
It is not impractical to expect the police to inform a person that he may refuse to give consent to a search. 
The prosecution should be required to prove that consent was given with the knowledge that it could have been refused.

	NO. 
RULE: When officers conduct a warrantless search of a subject not in custody, the prosecution can meet its burden of proving that consent to the search was freely and voluntarily given by looking at the totality of the circumstances. 
While knowledge of the right to refuse to give consent is one factor of many to consider, it is NOT a prerequisite to proving that consent was given voluntarily. 
The definition of “voluntary” has been developed throughout the case law focusing on the voluntariness of confessions. In that respect, it has come to mean a confession made absent police coercion. 
This line of cases focus on the totality of the circumstances to determine whether there was implied or express coercion that made the confession not truly voluntary. 
POLIC: There is no reason why “voluntary” should be defined differently for Fourth Amendment purposes. STANDARD: The totality of circumstances surrounding the consent must be analyzed to determine if consent to search was voluntarily given without police coercion. 
REASONING: (1) Not only should “voluntary” be defined consistently for consent cases and confession cases, but other arguments support a totality of the circumstances approach as well. First, in most situations, it would be all but impossible for the prosecution to prove that the person giving consent knew of his right to refuse. It is also (1B) impractical, and inconsistent with prior rulings, to expect law enforcement officers to educate people of their rights while conducting standard investigations outside the structure of a court room. Second, the argument that consent amounts to a waiver of a constitutional right is misplaced. The requirement for a “knowing and intelligent waiver” of constitutional rights applies once a criminal trial has begun; it does not apply to routine police questioning governed by the Fourth Amendment. 
Furthermore, interpreting consent to search as a waiver of a constitutional right is inconsistent with the third-party consent jurisprudence. 
Finally, the holding in Miranda v. Arizona, 384 U.S. 436 (1966), where the Court determined that knowledge of the right to refuse is necessary for consent, does NOT support the argument that people must be informed of their right to withhold consent in the present situation. 
Miranda premised on the presumption that questioning conducted while in police custody is inherently coercive and a violation of the Fifth Amendment. 
APPLICATION: In contrast, the issue here involves police questioning during a temporary and relatively minor detention, free of formal police custody.
In such a situation no presumption arises that the questioning is inherently coercive and therefore no knowledge of the right to refuse is necessary. 
For all these reasons, the voluntariness of consent to a warrantless search is to be determined by a totality of the circumstances test. 
The prosecution need not prove that the person giving consent knew of his right to refuse.



Note: 

1. Ohio v. Robinette (1966): Court held that a person lawfully stopped by the police, but free to leave, does not need to be informed of his ability to leave
2. United States v. Drayton (2002): test for consent is whether it is voluntary under the totality of the circumstances
a. FACTS:  police officers boarded a bus as part of routine drug enforcement effort-one sat in the driver’s seat and the other two went and asked passengers. In an effort to not to block the aisle, Officer Lang stood next to or just behind each passenger with whom he spoke. According to the officer’s testimony, passengers who declined to cooperate with him or chose to exit the bus at any time would have been allowed to do so without argument. 
· Officer held his badge up so respondents could identify him as police and His face is 12-18  inches from drayton’s face and tone of voice was just loud enough for respondents to hear. 
· Officer asked do you mind if check your bag and Brown responded “go ahead”
· Both R’s were wearing heavy jackets and baggy pants despite the warm weather and in officer’s experience drug traffickers often  to conceal weapons or narcotics. 
· Officer asked Brown do you mind if check your person and Brown answered, “sure”. Officer patted down Brown’s jacket and pockets, and including his waist area, sides and upper thighs-- in both thigh area, the officer detected hard objects similar to drug packages detected on other occasions. The officer arrested Browni was . 
b. HOLDING: Respondent’s consent to the search of their luggage and their persons was voluntary. 
i. This is the outer limit of what it can mean to consent (probably felt like I have no other choice)
c. REASONING: There was nothing coercive or confrontational about the encounter
i. No application of force
ii. No intimidating movement
iii. No overwhelming show of force
iv. No brandishing of weapons, 
v. No blocking of exits
vi. No threat 
vii. No command
viii. No authoritative tone of voice
ix. The fact that an encounter takes place on a bus does not on its own transform the standard police questioning of citizens into an illegal seizure. 
x. Because many fellow passengers are present to witness officers’ conduct, a reasonable person may feel even more secure in his decision not to cooperate with police on a bus than in other circumstances. 
READING 16: Waiver & of Fifth Amendment Rights; Invocation of Miranda (550-584)
1. D
2. D
3. D
4. D
5. Waiver of Miranda Rights
i. In Miranda, the Court recognized that individuals may waive their right to remain silent and their right to counsel; 
ii. However, Court said that the government would have a “heavy burden” of demonstrating “that the defendant knowingly and intelligently waived his privilege against self-incrimination and his right to retained or appointed counsel.” 
iii. “A valid waiver will NOT be presumed from the silence of the accused after warnings are given or simply from the fact that a confession was in fact eventually obtained”
iv. However, in subsequent cases, such as Berghuis v. Thompkins, the Court seems to be taking a much more lenient approach to finding permissible waivers
a. What is Sufficient to Constitute a Waiver
i. The Court in North Carolina v. Butler, resolved the issue of whether a waiver must be express or are implied waivers permissible, holding that implied waivers are allowed
North Carolina v. Butler (1979)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Butler (defendant) was arrested and convicted of kidnapping, armed robbery, and felonious assault. 
After his arrest, Butler was given his Miranda warnings. He was also given a form to read outlining his rights. 
When asked, Butler said that he understood his rights. 
He refused to sign the form indicating that he waived his rights, but agreed to talk to the agents and made self-incriminating statements. 
Butler never requested an attorney or tried to stop the agent’s questions. Butler sought to have his statements excluded from evidence, arguing that he had not waived his right to counsel at the time the statements were made.
	The trial court denied the motion, holding that Butler effectively waived his right when he agreed to answer the agents’ questions. The state supreme court reversed the conviction and ordered a new trial, holding that Butler never waived his rights because he never made an express statement that that was his intent
ISSUE
During a custodial interrogation, may a suspect implicitly waive his right to counsel?
	A suspect need not make an express statement waiving his right to counsel.
Dissent (Brennan, J.)
The purpose of Miranda is to protect the rights of people subject to custodial police interrogation from the compulsion inherent in such questioning. In such a situation, only an express waiver can be truly knowing and voluntary. Therefore, a per se rule such as that adopted by the state supreme court is appropriate.

	YES. 
RULE: During a custodial interrogation, a suspect need NOT specifically waive his right to counsel but may do so implicitly through his actions and words. Whether or not a suspect has effectively waived his right to counsel is NOT an issue of form, but about asking whether the suspect knowingly and voluntarily waived his rights under Miranda. 
Therefore, a per se rule is NOT appropriate. 
RULE: Instead, a court must look at the particular facts and circumstances surrounding a case and the suspect’s waiver to determine if it was knowingly and voluntarily made. 
APPLICATION: In this case, Butler was fully informed of his rights and his waiver was therefore knowing and voluntary. The judgment of the state supreme court cannot stand.


Note: 
1. SC: Whether there is a waiver is to be determined from the totality of the circumstances [Fare v. Michael (1979): even when interrogation of juveniles is involved]
a. Consider: 
i. Juvenile’s age, experience, education, background, and intelligence, and 
ii. into whether he has the capacity to understand the warnings given to him, 
iii. the nature of his Fifth Amendment rights, and 
iv. the consequences of waiving those rights
b. Court: these factors are relevant only as they relate to determining whether there was impermissible police behavior in obtaining incriminating statements
i. Colorado v. Connelly: Court rejected the argument that a waiver of Miranda rights was invalid because the defendant was suffering from psychosis that prevented him from making free and voluntary choices
· REASONING: Miranda protects defendant's from government coercion, but goes NO further than that-- voluntariness of a waiver has always depended on the absence of police overreaching, not on ‘free choice’ in any broader sense of the word’
c. Moran v. Burbine (1986) resolved the issue of whether there can be a knowing and voluntary waiver if police withhold from a suspect the information that an attorney sought to consult with him in FAVOR of the POLICED
i. FACTS: 
· Suspect in murder case waived his Miranda rights, including his right to counsel, and confessed
· Attorney hired by suspect’s sister was told that NO interrogation would occur until the next day when phoned the station
ii. HOLDING:
· No constitutional violation  
iii. REASONING: 
· Events occurring outside of the presence of the suspect and entirely unknown to him can have no bearing on the capacity to comprehend and knowingly relinquish a constitutional right
d. Spring v. Colorado (1987): 
i. HOLDING: the police had no duty to inform a suspect of the nature of the crime for which he or she is under suspicion
ii. REASONING: The additional information could affect only the wisdom of a Miranda waiver, not its essentially voluntary and knowing nature
e. Berghuis v. Thompkins (2010) decision goes the furthest in allowing a waiver to be inferred and requiring an explicit invocation of the right to remain silent 
Berghuis v. Thompkins (2010)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Thompkins (defendant) was interrogated about his involvement in a murder. 
Before questioning Thompkins, the police had him read aloud a portion of a written form with the Miranda  warnings printed on it. The rest of the form was read aloud to Thompkins and police asked that he sign the form to show he understood his rights. Thompkins refused. 
Thompkins was then interrogated for about three hours. 
He never stated that he wanted an attorney or to remain silent. Thompkins gave only a few one word responses. 
When asked if he prayed that God forgive him for shooting the victim, Thompkins said yes. Thompkins was charged with murder. 
.
	The court denied Thompkins’ motion to suppress the statements he made during interrogation and he was convicted. 
His conviction was affirmed on appeal. 
The state supreme court declined review of his case. Thompkins petitioned a federal court for a writ of habeas corpus. The court denied his petition, holding that Thompkins did not invoke his right to silence and that his confession was not coerced. 
The district court also held that the appellate court’s decision that Thompkins had waived his right to silence was reasonable. 
The Court of Appeals for the Sixth Circuit reversed and held that the state appellate court’s decision that Thompkins had waived his right to silence was unreasonable. The Supreme Court granted certiorari
ISSUE
Where a defendant does NOT invoke his right to remain silent, does he implicitly waive his Miranda rights by making a voluntary statement to police?
	Where a defendant does NOT invoke his right to remain silent after fully understanding his Miranda rights, he implicitly waives his Miranda rights by making a voluntary statement to police.

	YES. 
RULE: A defendant may implicitly waive his Miranda rights by failing to invoke his rights after fully understanding them and embarking on a course of conduct that indicates waiver. Thompkins argues that his statements are inadmissible because he invoked his right to remain silent by staying silent for a long period of time. This argument fails because a defendant must invoke his Miranda rights unambiguously. 
Here, Thompkins failed to unambiguously indicate that he wanted to remain silent. 
Thus, he failed to invoke his right to silence. RULE: Even where a defendant waives his right to silence, the prosecution must still establish that the defendant knowingly and voluntarily waived his right to remain silent before the statement can come in at trial. 
RULE: Waiver need NOT be express; an implicit waiver is enough. 
In North Carolina v. Butler, 441 U.S. 369 (1979), the Court established that waiver may implied by a defendant’s silence where there is proof that the defendant understood his rights after being given the Miranda warnings and where his course of conduct indicates waiver. APPLICATION: Here, Thompkins’ understanding of his rights is unquestioned because he received a written form with the Miranda warnings and read part of the form aloud before the rest of the warnings were read aloud to him. 
Thompkins then embarked on a course of conduct indicating waiver by responding “yes” when asked if he prayed to God for forgiveness for shooting the victim. 
No evidence indicates that Thompkins’ statement was coerced by police. 
Thus, Thompkins’ waiver of his right to remain silent is established by the fact that he understood his rights and embarked on a course of conduct indicating waiver. 
Lastly, Thompkins argues that even if he waived his right to remain silent, the police were required to obtain a waiver prior to questioning. This is incorrect. → 
RULE: Police may interrogate a suspect who has not yet chosen to waive or invoke his Miranda rights. 
Since Thompkins did NOT invoke his right to remain silent, but waived that right after fully understanding the Miranda warnings, the state court’s decision to deny Thompkins’ motion to suppress his statement was correct. The Sixth Circuit’s judgment is reversed and the case is remanded with instructions to deny Thompkins’ petition for habeas corpus.


b. how is a Waiver After the Assertion of Rights Treated?
i. ISSUE: If a suspect asserts his right under Miranda, how is a subsequent waiver handled?
ii. RIGHT TO REMAIN SILENT: Court has been willing to find waivers in these situations where the defendant speaks to police after initially invoking the right to remain silent [Michigan v. Mosley (1975)]
iii. RIGHT TO COUNSEL: If a defendant invokes the right to counsel, then the police cannot initiate further interrogation unless the suspect initiates the communications [Edward v. Arizona (1981)]
Michigan v. Mosley (1975)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Richard Bert Mosley (defendant) was arrested for robbery. Before questioning, Mosley was given the Miranda warnings and invoked his right to remain silent. 
The officer stopped the interrogation, and Mosley was taken to a cell. 
Later, a detective attempted to question Mosley about an unrelated murder. Mosley was again given the Miranda warnings, but did not invoke his right to remain silent. Mosley made incriminating statements and was charged with first-degree murder. Mosley moved to suppress his statements because the detective’s questioning took place after Mosley invoked his right to remain silent. 
	The trial court denied Mosley’s motion. Mosley was convicted by a jury and received a mandatory life sentence. The United States Supreme Court granted certiorari
ISSUE
Does Miranda forbid subsequent questioning of a suspect who previously invoked his right to remain silent?
	Miranda v. Arizona. 384 U.S. 436 (1966) does NOT bar police from subsequently questioning a suspect who previously invoked his right to remain silent, as long as the suspect’s right to end questioning has been scrupulously honored.
Dissent (Brennan, J.)
Repeated interrogations can overcome the will of a suspect who has exercised his right to remain silent. This is why Miranda requires that police end an interrogation immediately once a suspect invokes the right. Scrupulously honoring a suspect’s exercise of the right to cut off questioning is irrelevant if police are permitted to engage in tactics aimed at overcoming the suspect’s will. Miranda requires assuming that Mosley’s submission to the second interrogation was the result of his incarceration and repeated questioning. The Court should set out meaningful guidelines for dealing with these types of cases in the future.

	NO. 
RULE: Miranda does NOT prohibit all subsequent questioning by police once a suspect has invoked his right to remain silent. 
RULE: Miranda requires police to immediately stop questioning a suspect in custody once the suspect indicates he does not wish to speak. 
However, Miranda provides no guidance as to when and if a suspect who has invoked the right may be interrogated later. 
POLICY: Construing Miranda to require an infinite bar to any future custodial interrogations of any suspect who has exercised his right to remain silent would produce absurd results. 
This construction would unduly impede legitimate law enforcement and prevent suspects from making informed decisions about when and if they should invoke the right. 
POLICY: Likewise, allowing police to repeatedly resume questioning after a suspect has exercised the right after only momentary breaks until the suspect’s will breaks would be clearly contrary to the purposes of Miranda. 
RULE: Miranda requires police to advise a suspect of his right to silence and “scrupulously honor” the exercise of that right by immediately ending questioning once the right is invoked. 
RULE: Therefore, statements will be admissible so long as the right to end questioning is “scrupulously honored.” 
APPLICATION/REASONING: 
In this case, the (1) officer ended the interrogation as soon as Mosley exercised his right to remain silent. 
(2) Mosley was NOT interrogated about the unrelated crime until sufficient time (?) had passed and the (3) Miranda warnings were repeated. Therefore, Mosley’s statements were admissible under Miranda, and the ruling of the lower court is affirmed.


Note: 
1. RIGHT TO COUNSEL [Edward v. Arizona (1981)]: If a defendant invokes the right to counsel, then the police cannot initiate further interrogation unless the suspect initiates the communications 
Edwards v. Arizona (1981)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Edwards (defendant) was arrested for [CHARGES:] robbery, burglary, and first-degree murder. 
He was informed of his Miranda rights and agreed to answer the officers’ questions. 
After some questioning however, where Edwards made no incriminating statements, Edwards invoked his right to have an attorney present. 
He was then taken to jail. The next day, two officers came to the jail to see Edwards. 
Edwards said he did not want to see the officers but the prison guard said he had to talk to them. 
The officers read Edwards his Miranda rights and Edwards agreed to answer their questions, this time incriminating himself. 

	The trial court allowed Edwards’ statement to be admitted at trial, holding that the statement made at the prison was voluntary, and Edwards was convicted. The state supreme court held that Edwards had invoked his right to remain silent and his right to counsel the first time he was interrogated, but that he had effectively waived both those rights when the police came to the jail and he voluntarily answered their questions.
ISSUE
Where a suspect has been read his Miranda warnings and has invoked his right to counsel, are statements made to the police after they have reinitiated communication with the subject admissible at trial?
	Where a suspect subject to custodial police interrogation invokes his right to remain silent or to have an attorney present, the interrogation must cease.
Concurrence (Powell, J.)
Once a suspect has been read his Miranda warnings and has invoked his right to counsel, whether the suspect later voluntarily and knowingly decides to talk to the police without counsel present, is a question to be determined by the totality of the circumstances. While the question of who initiated the communication is relevant to this inquiry, it cannot be the sole factor for consideration.

	NO. 
RULE: When a suspect subject to custodial police interrogation invokes his right to have counsel present, his responses to further police questioning do NOT constitute a valid waiver of his rights. 
RULE: Furthermore, the police CANNOT initiate communication with him until counsel has been made available, but the suspect may initiate communication with the police. 
RULE: Miranda held that, once a suspect has invoked his right to counsel, interrogation must stop. 
RULE: It is equally impermissible to re-interrogate a suspect who has invoked his right to counsel without counsel being present. 
RULE: In addition, a valid waiver must be voluntary and knowingly given. 
APPLICATION: In this case, the state supreme court failed to look at the particular facts and circumstances of the case to determine whether Edwards knowingly and intelligently waived his right to counsel. 
Therefore, because the police re-initiated questioning without Edwards’ attorney being present, and because the state supreme court erroneously applied the standard for a valid waiver, the conviction cannot stand. Accordingly, the judgment is reversed.



Note: 
1. Court often reaffirmed and applied the holding of Edwards
2. Michigan v. Jackson (1986): Court ruled that “if the police initiate interrogation after a defendant’s assertion, at arraignment or similar proceeding, of the right to counsel, any waiver of the defendant’s right to counsel for that police-initiated interrogation is invalid
3. Minnick v. Mississippi (1990): particularly important reaffirmation and application of Edwards
Minnick v. Mississippi (1990)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Robert Minnick (defendant) and another man escaped from a Mississippi jail and killed two people. 
Minnick was arrested in California. 
Minnick claims he was forced to meet with Federal Bureau of Investigation (FBI) agents. After being given the Miranda warnings, Minnick refused to sign a waiver of his rights. Minnick answered some questions, but told the agents to return after Minnick obtained an attorney. 
Minnick consulted with an attorney two or three times. 
Minnick claims he was forced to meet with a deputy sheriff from Mississippi. 
Minnick again refused to sign a rights waiver but told the deputy about the murders. Minnick was CHARGED with murder. Before trial, Minnick moved to suppress his statements. 
	The trial court suppressed the statements made to the FBI agents, but admitted the statements Minnick made to the deputy sheriff after consulting with an attorney. Minnick was found guilty of capital murder and given a death sentence. The United States Supreme Court granted certiorari.
ISSUE
If a suspect who invoked his Fifth Amendment right to counsel has been given an opportunity to consult an attorney, may police conduct a custodial interrogation of that suspect without an attorney present?
	Once a suspect has requested an attorney, police may NOT conduct an interrogation without counsel present.
Dissent (Scalia, J.)
The Court creates an irrebuttable presumption that a suspect who has requested an attorney can never waive his rights in any future meeting requested by police. The presumption created by Edwards should not be extended to cases in which the suspect has consulted with a lawyer. The coercive pressures created by a custodial interview are lessened when an attorney has advised a suspect of his rights. Neither this rule nor the rule in Edwards is authorized by the Constitution or necessary for the protection of the Fifth Amendment. Smart criminals do not confess, and this rule is apparently aimed at protecting less intelligent criminals from making the mistake of voluntarily confessing. An honest confession benefits society and the suspect.

	NO. 
RULE: Once a suspect has requested counsel, police must suspend the interrogation and may NOT interrogate the suspect again without counsel present. 
RULE: Under Miranda v. Arizona, 384 U.S. 436 (1966), police must cut off a custodial interrogation the moment the suspect requests an attorney. 
RULE: Under Edwards v. Arizona, 451 U.S 477 (1981), police may NOT resume interrogating a suspect who has requested an attorney until an attorney has been provided. 
POLICY: The goal of Edwards is to ensure that police do not pressure suspects to waive already invoked rights. REASONING: When the clear and easily applied rule set forth in Edwards is followed, judges need not attempt to determine whether a statement was voluntary or coerced. 
POLICY: The presence of an attorney ensures that the Fifth Amendment privilege against self-incrimination is protected. 
POLICY: The objectives of Edwards are NOT met if police are allowed to resume interrogating a suspect who has merely had the opportunity to consult with an attorney some time before the interrogation. 
RULE: Once a suspect has asserted his right to counsel, police must stop questioning and may NOT resume interrogating the suspect without an attorney present. 
APPLICATION/REASONING: In this case, Minnick was forced to submit to questioning by police and may have been (1) unclear as to the effect of his refusal to sign a rights waiver. 
(2) If the attorney Minnick requested had been present, Minnick would have been counseled as to the effect of his refusal to sign the waiver and reminded of his right to remain silent. 
This rule does NOT mean that a suspect who has requested an attorney cannot later waive that right and contact authorities, but in this case police initiated the contact. 
Minnick’s statements should have been suppressed. The ruling of the trial court is reversed.



Note: 
1. There is a question of how long Edwards preclude questioning after suspect invokes his right to counsel under Miranda
2. Maryland v. Shatzer (2010): Court held that this expires after 14 days
Maryland v. Shatzer (2010)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	In 2003, a social worker reported allegations that Michael Shatzer (defendant) had abused his three-year-old son. 
At the time of this allegation, Shatzer was imprisoned for a different child-sexual-abuse conviction. 
The 2003 allegation was assigned to Detective Shane Blankenship, who went to interview Shatzer in prison. 
Shatzer initially waived his Miranda rights but afterwards demanded an attorney, at which point Blankenship ended the interview. 
The investigation was closed shortly afterwards. 
Two and a half years later, further details of the 2003 allegations against Shatzer were reported. 
Detective Paul Hoover undertook the investigation and on March 2, 2006 went to interview Shatzer in prison. 
Hoover obtained a written Miranda waiver and interviewed Shatzer. Shatzer agreed to take a polygraph five days later. 
Shatzer was again read his Miranda rights. 
Shatzer signed another written waiver and proceeded to fail the polygraph test. 
After further questioning, Shatzer confessed. Shatzer then requested an attorney, and Hoover ended the interrogation.
	ISSUE
Does a break in custody end the presumption of involuntariness established in Edwards v. Arizona?

	A break in custody ends the presumption of involuntariness established in Edwards v. Arizona.
Concurrence (Stevens, J.)
Although the Court properly finds that the Edwards presumption of involuntariness is not eternal, it improperly declares that it always ends after a 14-day break in custody. A 14-day break does not negate the necessarily compelling nature of a custodial interrogation. Moreover, as in this specific situation, a custodial break that sends an accused back to prison does little to allow the accused to escape the coercive effects of the first interrogation. Nevertheless, Shatzer’s two and a half year break in custody was a sufficient break in custody.

	YES. 
RULE: Under Edwards v. Arizona, 451 U.S. 477 (1981), an accused that has invoked his right to counsel during a custodial interrogation CANNOT be questioned further without counsel unless he himself initiates further communication with the police. 
RULE: Any evidence resulting from such further interrogation without counsel is presumed to be involuntary under Edwards. 
Since the Edwards rule is court-imposed, the rule is only justified if its benefits outweigh its costs. 
One benefit of the rule is that the accused is protected from coercive interrogation. 
However, this benefit is diminished where an accused has, in the interim, been released to his normal life before the second attempted interrogation. 
REASONING: In such circumstances, it is unlikely that an accused’s willingness to be interrogated without counsel in the second interrogation is the result of the pressures of prolonged custody. REASONING: Moreover, the cost of the Edwards rule, namely that voluntary confessions are excluded and officers are deterred from trying to obtain them, would only be increased. 
RULE: Consequently, this Court declines to extend Edwards to cases where an accused requests an attorney at his first interrogation and is re-interrogated after a break in custody without counsel. POLICY: Because law enforcement will need concrete guidance in determining whether a break in custody is long enough, RULE: this Court finds that 14 days is an adequate period of time for the accused to re-enter his normal life, seek advice, and to escape the coercive effects of his first interrogation. 
APPLICATION: Here, Shatzer’s break in custody between his two interrogations was two-and-one-half years. Although Shatzer was released from custody into the general prison population, NOT back to his normal life, he was nevertheless returned to the same degree of control he had over his life prior to the first interrogation. 
Since Shatzer’s break in custody was over 14 days, the Edwards rule does not require that Shatzer’s 2006 statements be suppressed.



Note: 
1. What if the situation where a suspect’s request for counsel is equivocal or unclear? Do the police in such situations have the obligation to stop questioning or at least clarify the suspect’s desires?
2. Davis v. United States (1994): Court resolved in favor of the police by holding that the “suspect must unambiguously request counsel.” 
Davis v. United States (1994)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Davis (defendant) was suspected of murder. Naval Investigative Service (NIS) agents conducting the interview advised Davis of his rights. 
Davis waived his rights in writing. 
During the interview, Davis indicated he might want to consult an attorney. 
The agents asked Davis if he was requesting a lawyer, and Davis said he was not. 
Later, Davis unequivocally invoked his right to counsel and questioning was stopped.
	At general court-martial, Davis moved to suppress his statements. The motion was denied. Davis was convicted of murder and sentenced to life imprisonment and other military punishment. 
On appeal, the Navy-Marine Corps Court of Military Review upheld the conviction. 
The United States Supreme Court granted certiorari
ISSUE
Under Edwards, must police stop a custodial interrogation if a suspect makes an ambiguous reference to consulting an attorney?
	Under Edwards v. Arizona, 451 U.S 477 (1981), police are only required to stop a custodial interrogation if the suspect has unambiguously requested an attorney.
Concurrence (Souter, J.)
When Davis made an ambiguous reference to consulting an attorney, the agents properly stopped all questioning about the murder and began asking questions to determine whether Davis was invoking his right to counsel. The Court’s rule would allow police to ignore an ambiguous request for counsel and continue with the interrogation. This is inconsistent with the prior holdings of this Court and a majority of lower courts. If a suspect makes an unclear reference to consulting with an attorney, the officer should terminate the interrogation and ask the suspect for clarification.

	NO. 
RULE: Police are NOT required to terminate a custodial interrogation if a suspect makes an ambiguous reference to consulting an attorney. PROCEDURE: Police in such situations should ask clarifying questions to determine whether the suspect is requesting an attorney, but this is not a formal requirement. 
RULE: The Sixth Amendment only guarantees a right to an attorney once criminal proceedings are initiated. 
Miranda v. Arizona, 384 U.S. 436 (1966), however, extends the right to counsel to a suspect involved in custodial interrogation by police. 
RULE: Further, Miranda requires police to stop questioning a suspect who has requested an attorney. 
RULE: Subsequent case law makes clear that police may not attempt to interrogate a suspect who has requested an attorney until the attorney is present. 
These are bright line rules easily applied by police officers. 
RULE: Nevertheless, police are NOT required to stop questioning a suspect who has made only an ambiguous reference to consulting an attorney.  
POLICY: Extending the rule to cover such cases would needlessly burden law enforcement in situations where the suspect did not actually want to consult an attorney. 
POLICY: This may be a hardship for some suspects who, for a variety of reasons, will not unequivocally invoke their right to counsel, but it does not deny the protections of Miranda and Edwards v. Arizona, 451 U.S 477 (1981). RULE: Therefore, a suspect must clearly indicate that he wants to consult an attorney in such a way that a reasonable police officer in the situation would believe the suspect was invoking his right to counsel. 
RULE: Police may continue to interrogate a suspect who has voluntarily waived his rights until the suspect clearly invokes his right to counsel. 
APPLICATION: In this case, Davis made an ambiguous statement regarding consulting an attorney, and the NIS agents asked questions to clarify that Davis did not want an attorney. The ruling of the lower court is affirmed.


1. Subsequent to Davis, in Berghuis v. Thompkins, the Supreme Court held that, as with the right to counsel, invoking the right to silence must be explicit
2. Court in Berghuis relied on Davis to support its conclusion
READING 17: Police Interrogations and the 6th Amendment (6A, 602-613, 623-632)
Brewer v. Williams (1977)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Williams (defendant) had escaped from a mental institution and was suspected of kidnapping a young girl from a YMCA in Des Moines. The Des Moines police issued a warrant for his arrest. Two days after the abduction, and after consulting with a De Moines attorney who advised him not to talk to the police, Williams turned himself in to the Davenport police where he was arrested pursuant to the outstanding warrant. Williams’ attorney in De Moines arranged for two officers to go pick Williams up in Davenport, and they agreed not to question Williams during the 160 mile trip back to Des Moines. Williams was arraigned in Davenport and he was able to consult with a Davenport attorney who advised him not to say anything until he arrived back in Des Moines and could talk with his attorney there. 
Before putting him in the police car for the ride back to Des Moines, the attorney in Davenport again reiterated to the police that they were not to question Williams during the trip. 
Once in the car, Williams told the police that he would tell them everything that happened once they got back to Des Moines and he could talk with his lawyer. 
However, one of the officers then delivered the “Christian burial speech.” 
The officer told Williams that he was not asking him any questions, but he just wanted Williams to think about something on the ride back to Des Moines. He wanted Williams to think about how bad the weather was outside, that it was going to snow, that the snow would cover the girl’s body, and the police may never be able to recover it and give her the chance at a proper Christian burial.
The officer knew that Williams had escaped from a mental institution and also that he was very religious. 
The officer also testified that his statement was intended to get information from Williams. 
A few hours into the trip, Williams eventually told the police to stop and showed them where the body was hidden. 
Williams was indicted for first-degree murder. 

	The trial judge denied Williams’ motion to suppress all evidence resulting from his statements made in the police car, holding that the officer’s “Christian burial speech” amounted to interrogation but that Williams had waived his right to have an attorney present when he began speaking to the police in the car. Applying the totality of the circumstances test to hold that Williams had waived his right to counsel, the state supreme court affirmed.
The federal district court granted a petition for a writ of habeas corpus holding that as a matter of law the evidence resulting from Williams’ statements made in the car were wrongly admitted at trial. 
The court of appeals affirmed, holding that the state failed to establish that Williams intentionally waived his right to have counsel present.
ISSUE
Has a defendant effectively waived his right to counsel where, at the advice of counsel, he continues to invoke his right to remain silent until he has the opportunity to confer with his attorney but then makes a statement after being subject to police interrogation?
	Whether a defendant has effectively waived his right to have counsel present is a matter of constitutional law, and the burden rests on the prosecution to show that the defendant made an intentional relinquishment of a known right to counsel.
Dissent (Burger, C.J.)
The Court’s holding suggests that once a suspect has exercised his right to remain silent and his right to a lawyer, he is not able to later waive these rights. 
In this case, Williams made a valid waiver of his constitutional rights when he showed the police where the body was. He knew he had the right to counsel and that he could remain silent. The Court never even questions Williams’ mental competence. The only reasonable conclusion is that Williams knew that telling the police where the body was would have further legal consequences for himself but chose to talk to them anyway. The Court’s opinion punishes society instead of punishing the police who actually make the mistake.
Dissent (White, J.)
Williams’ statement, and the resulting evidence obtained, should be admissible at trial. Williams knew of his right to remain silent and he intentionally relinquished that right. He had been told a number of times that he did not need to speak and demonstrated his understanding when he told the police in the car that he would tell them what happened once he saw his lawyer. 
He intentionally relinquished his right because the officer’s “Christian burial speech” was not coercive; the officer even told Williams he did not need to respond. Furthermore, the police’s statement was made hours before Williams actually took them to the body. 
In addition, the Court applies the holding in Massiah v. United States, 377 U.S. 201 (1964). According to the Court’s opinion, Massiah offers suspects a slightly different right than that set forth in Miranda v. Arizona, 384 U.S. 486 (1966). 
According to the Court, Massiah holds that the right of an individual is the right not to be asked any questions without the presence of counsel, rather than a right not to answer any questions without counsel present. Such a thin distinction should not lead to such disparate results.

	 NO. 
RULE: An effective waiver requires actual relinquishment of a right and where a defendant consistently relies on the advice of counsel in dealing with the police, any suggestion that he waived his right to counsel is refuted. RULE: Under the Sixth and Fourteenth Amendments, a person has a right to counsel at or after the time that judicial proceedings have been initiated against him. 
RULE: Furthermore, the police may not interrogate a suspect alone after he has invoked his right to counsel. 
APPLICATION: In this case, judicial proceedings had been initiated against Williams at the time of his car trip back to Des Moines. 
The officer’s “Christian burial speech” amounted to interrogation because the officer himself testified to the fact that his statements were intended to elicit information from Williams. 
Williams invoked his right to counsel throughout his ordeal. 
→ (1) He contacted his attorney before turning himself in, (2) he continued to employ the advice of counsel by remaining silent, and(3)  he even told the police he would tell them everything but only after he consulted with his attorney. 
(4) Despite this, the officer elicited incriminating statements from Williams without first reading him his Miranda rights or ascertaining whether Williams wished to waive his right to counsel. 
Under such facts, no effective waiver took place. Accordingly, the judgment of the federal court of appeals is affirmed. 



Note: 
a. Fellers v. U.S. (2004) [court applied Massiah and Brewer
i. FACTS: 
A. Crime: Fellers was indicted for conspiracy to distribute methamphetamines. 
B. Police came to his house to arrest him and Fellers made several incriminating statements. 
ii. HOLDING:
A. The statements had to be excluded 
B. “There is no question that the officers in this case “deliberately elicited’ information from petitioner. 
iii. REASONING: 
A. Upon arriving at petitioner’s house, informed him that their purpose was to discuss his involvement in the distribution of methamphetamines and his association with certain charged co-conspirators
B. Because the ensuing discussion took place after petitioner had been indicted, outside the presence of counsel, and in the absence of any waiver of petitioner’s 6th Amendment rights, the statements had to be excluded
1. D
2. The Sixth Amendment Right to Counsel is Offense Specific
a. 6th Amendment right to counsel is OFFENSE SPECIFIC, while 5th Amendment right to counsel is not
b. 5th Amendment: police cannot initiate questioning about any crime after a suspect has invoked the right to counsel
c. 6th Amendment: police are limited only in questioning the suspect about the specific crimes for which formal judicial proceedings have been initiated 
i. This was the holding in McNeil v. Wisconsin (1991)
d. McNeil v. Wisconsin (1991): 
i. FACTS: 
A. CHARGE: armed robbery
B. Asserted his right to counsel at a court appearance
C. Subsequently, police questioned McNeil about a murder and armed robbery in another part of the state
D. McNeil was given Miranda warnings and confessed
ii. ISSUE: 
A. Whether McNeil’s earlier invocation of the right to counsel made the questioning about the other offenses impermissible
iii. HOLDING:
A. 6-3 Decision, Court found no violation of the 6th Amendment. 
B. Just as the right is offense-specific, so is asserting the right to counsel in police-initiated interviews offense-specific
iv. REASONING: 
A. Contrary rule would interfere with effective law enforcement because then “most people in pretrial custody for serious offenses would be unapproachable by police officers suspecting them of involvement in other crimes, even though they have never expressed any unwillingness to be questioned 
e. Court reaffirmed and clarified in Texas v. Cobb
Texas v. Cobb (2001)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Raymond Cobb (defendant) was suspected of burglary and the disappearance of Margaret Owings and her daughter. 
While in custody on suspicion of unrelated crimes, Cobb confessed to the burglary but claimed to have no knowledge about the disappearances. 
Cobb was appointed legal counsel after being indicted for burglary. After Cobb was released on bond, police received a call from Cobb’s father informing them that Cobb had confessed to killing Owings during the burglary. Police took Cobb into custody and administered Miranda warnings. Cobb waived his right to counsel and confessed to murdering Owings and her daughter. Cobb was convicted.
	 The appellate court reversed, finding that Cobb had invoked his Sixth Amendment right to counsel when taken into custody on the burglary charge and concluding that the right attached to any subsequent charges bearing a close factual relationship to the burglary. The appellate court deemed Cobb’s waiver of counsel at the murder interrogation ineffective and ruled his confession inadmissible. The State of Texas (plaintiff) petitioned the United States Supreme Court for review.
ISSUE
Does the Sixth Amendment right to counsel attach to the investigation of unrelated offenses arising from the same set of facts?
	The Sixth Amendment right to counsel, once triggered by the initiation of formal criminal proceedings, does NOT attach to the investigation of unrelated offenses arising from the same set of facts that led to the original charge
Dissent (Breyer, J.)
The Sixth Amendment right to counsel arises when the adversarial process begins. 
POLICY: The right is one of the most fundamental safeguards of fairness in criminal procedure. Even if a suspect has waived his Fifth Amendment rights, law enforcement is generally required to communicate through a defendant’s attorney once the right to counsel is triggered. The right to counsel, once invoked, does not apply to all subsequent, unrelated interrogations. 
The majority’s definition of “offense” would require police to ascertain whether an interrogation will uncover proof of some fact that is not an element of an offense already charged or risk engaging in an impermissible interrogation pertaining to the same offense for which the defendant has already invoked the right to counsel. Distinguishing between separate offenses under the Blockburger test is an exercise that challenges judges and attorneys. To place that burden on officers invites a host of legal challenges. 
The majority rule undermines Sixth Amendment by opening the door for interrogations without representation so long as the interrogation is tailored to elicit information related to additional offenses arising from the same circumstances requiring proof of some different fact. A defendant might renew his Fifth Amendment rights, but the majority places the unsophisticated defendant in the position of having to make a critical legal decision without an attorney after asking for one. The accused has no right to counsel until the “unrelated” offense is charged. The minority’s approach, while not perfect, is easily implemented through a common sense analysis. The right to counsel, once invoked, should cover all offenses factually related to the charged crime. Most jurisdictions have embraced this approach and employ tests of time, location, and factual distinction to identify unrelated offenses. Here, the burglary and murders occurred in the same location in the same time period. The police believed Cobb’s representation in the burglary extended to the murders and asked his attorney’s permission to interrogate him about the murders. It would be impossible to avoid information relevant to the burglary during an interrogation about the murders. The police should not have interrogated Cobb without counsel. The decision of the appellate court should be upheld.
	NO. 
RULE: The right to counsel does not attach to the investigation of unrelated offenses arising from the same set of facts. 
McNeil v. Wisconsin, 501 U.S. 171 (1991), held that the right to counsel arises after a formal charge and does not attach to uncharged offenses. Some jurisdictions have interpreted this in conjunction with Brewer v. Williams, 430 U.S. 387 (1977), and Maine v. Moulton, 474 U.S. 159 (1985), to mean the right attaches to any charges bearing a factual relationship to the original offense. 
That interpretation does not control. 
In Brewer, a suspect was transported to another jurisdiction after arraignment. 
Along the way, police interrogated, and the suspect revealed the location of a second victim. The suspect had not waived his right to counsel, and the interrogation during transport violated his Sixth Amendment rights. 
The fact that the suspect had already been arraigned on one charge and the question of whether the right to counsel attaches to factually similar charges were not addressed in the opinion.
RULE: Constitutional principles may not be inferred from an opinion if not actually considered. 
Moulton also offers no instruction. Moulton addressed the right to counsel as exclusive to individual offenses. 
Cobb asserts that restricting the right to individual offenses will afford police free reign to interrogate suspects without representation, ignoring the Constitution’s requirement that suspects be apprised of their rights before custodial interrogations. 
POLICY: The state and the public have an interest in law enforcement interviewing suspects, even if suspected of other charges. Nothing in the Constitution impedes that interest. The right is not necessarily restricted only to charged offenses.
STANDARD: Blockburger v. United States, 284 U.S. 299 (1932), defines the limits of the Double Jeopardy Clause, and the same test should be applied to define the scope of the right to counsel. 
Under Blockburger, if the same set of facts supports multiple charges without proof of any additional facts, the charges arise from the same offense. 
The dissent opines that the Blockburger test will be difficult to apply, but the test of close factual relationship appears more challenging. Investigating officers cannot have full knowledge of relevant facts during an investigation. 
APPLICATION: Here, Cobb had been indicted for burglary when he confessed to the murder. 
He had not been charged with the murders, so no right to counsel arose. Under Texas law, burglary and murder require proof of different facts and are two distinct offenses under the Blockburger test. 
Cobb’s invocation of his right to counsel for the burglary charge did not render interrogation about the murders a violation of the Sixth Amendment. Cobb’s confession was admissible. The conviction is affirmed.


3. D
4. What Is Impermissible Police Eliciting of Statements? 
a. Main v. Moulton (1985) SC:
i. HELD that the 6th Amendment prevents the police from doing anything to elicit statements from an accused once formal adversary proceedings have been initiated unless the defendant waives the right to counsel
A. Court found a violation of the 6th Amendment when the police put a wire on a codefendant to record conversations with the accused
B. The defendant’s statements relating to the crimes for which he had been indicted were not admissible under the 6th Amendment 
ii. REASONING: once a person is represented by counsel, the “6th Amendment guarantees the accused, at least after the initiation of formal charges, the right to rely on counsel as a ‘medium’ between him and the state” 
b. United States v. Henry ISSUE: When is there deliberate elicitation when the police use informants to gain statements from an accused after the initiation of judicial proceedings
i. FOCUS: whether they can be reconciled and when use of informers is allowed and when it is impermissible eliciting of statements
United States v. Henry (1980)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Henry (defendant) was arrested for robbing a bank and taken to the Norfolk city jail. Federal Bureau of Investigation (FBI) Agents had a paid informant named Nichols inside the jail working on a contingency fee basis. At trial, the informant testified about conversations with Henry about the robbery.
The jury was never told that Nichols was a paid FBI informant. 
Henry was convicted and sentenced to 25 years in prison. 
	After the appeal, Henry claimed to have learned that Nichols was a paid informant. Henry moved to have his sentence vacated under 28 U.S.C. § 2255 on the grounds that the government had used Nichols to violate Henry’s Sixth Amendment right to counsel. 
The motion was denied.
The court of appeals reversed, holding that the statements Henry made to Nichols should have been suppressed. 
The United States Supreme Court granted certiorari.
ISSUE
Does the admission at trial of statements made by an accused in custody to a covert government informant violate the accused’s Sixth Amendment right to counsel?
	Statements made by an accused in custody to a covert government informant may not be admitted at trial without violating the Sixth Amendment right to counsel.
Dissent (Blackmun)
Under Massiah, a defendant’s statements may not be admitted if the statements were “deliberately elicited” by a government agent. 
This means that the agent must have intentionally induced the defendant to make such statements. Because the agent in this case had no such intent, the Court stretches the ruling in Massiah so far that even negligent acts resulting in incriminating statements could result in exclusion. Not only is this not necessary under the Sixth Amendment or prior case law, it is simply bad policy.

	YES. 
RULE: The Sixth Amendment prohibits the use of covert government informants to elicit incriminating statements from an accused in custody. 
Under Massiah v. United States, 377 U.S. 201 (1964), the government may not use agents to “deliberately elicit” confessions or other incriminating statements after the Sixth Amendment right to counsel has attached. 
The fact that the use of undercover agents has been permitted under the Fourth and Fifth Amendment is irrelevant to this case. Massiah made clear that the Sixth Amendment right to counsel applies to clandestine interrogations as well as official interrogations. 
APPLICATION: In this case, the government used a paid informant that Henry believed to be another inmate to engage in conversations about the burglary after Henry’s indictment. 
Nichols had been working for the FBI on a contingency fee basis for over a year, and the agent should have known that there was a high probability that Nichols might attempt to induce Henry to give incriminating statements. Therefore, the lower court properly imputed Nichols’ conduct to the government. Nichols testified he engaged Henry in conversations about the robbery, and it is irrelevant whether Nichols initiated the conversations. 
Further, the mental strain of imprisonment may have made Henry more vulnerable to Nichols’ deception. The government purposefully attempted to use a covert informant to elicit incriminating information from Henry outside the presence of counsel and, in so doing, violated Henry’s Sixth Amendment rights. The ruling of the court of appeals is affirmed.


Kuhlmann v. Wilson (1986)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Wilson (defendant) and two other men were suspected of robbery and murder. 
After Wilson’s arraignment, a police informant was placed in Wilson’s cell overlooking the crime scene. 
The informant was instructed not to ask Wilson any questions and only to listen for the names of the other men involved. 
After an upsetting visit with his brother, Wilson made incriminating statements. The informant told police. Wilson moved to suppress his statements, but 
	the trial court denied his motion. Wilson was convicted by a jury for common-law murder and possession of a weapon. Wilson was sentenced to 20 years to life imprisonment for murder and 7 years imprisonment for the weapons charge. Wilson’s petition for a writ of habeas corpus was denied. After the ruling in United States v. Henry, 447 U.S. 264 (1980), was handed down, Wilson again petitioned for a writ of habeas corpus. 
The court of appeals granted Wilson’s petition on the basis of Henry stating further consideration of successive habeas corpus petitions was necessary in light of Henry. The United States Supreme Court granted certiorari.
ISSUE
Does the Sixth Amendment require suppression of statements made by a prisoner to a covert police informant if the informant only listened passively and did not attempt to interrogate the prisoner?
	The Sixth Amendment does NOT require suppression of statements made by a prisoner to a covert police informant if the informant only listened passively and did not deliberately elicit those statements.
Concurrence (Burger, C.J.)
The informant in this case merely listened. This is significantly different than the informant used to engage the defendant in conversations in Henry. This misuse of the writ of habeas corpus must be stopped to inhibit the “‘sporting contest’ theory of criminal justice so widely practiced today.”
Dissent (Brennan, J.)
Under the Sixth Amendment, a criminal defendant has the right to communicate with police through counsel. The government has a duty to respect that right, and it is a violation of the Sixth Amendment for the government to purposefully construct a situation designed to induce the defendant to make incriminating statements. All of the government’s actions must be taken together to determine whether a statement was deliberately elicited. In this case, Wilson was incarcerated and particularly vulnerable to such deceptive practices. Like the agents in Henry, police used a paid informant with an incentive to induce incriminating statements. Although Wilson’s visit with his brother may have ultimately led to the confession, there is no question that police purposefully designed a situation that was likely to cause Wilson to make inculpatory statements outside the presence of his attorney. Thus, the statements were deliberately elicited under Henry.

	NO. 
RULE: Statements made by a prisoner to a police informant who only passively listened and made no effort to elicit or induce those statements are admissible at trial. Henry held that statements made by a prisoner to a paid government informant should have been excluded under the rule set forth in Massiah v. United States, 377 U.S. 201 (1964). Nevertheless, Henry did NOT address whether statements made to a police informant who listened but did not prompt, ask questions, or in any way attempt to elicit those statements were admissible. 
POLICY: The purpose of Massiah was to prevent police from using covert interrogation techniques to circumvent the Sixth Amendment. 
RULE: There must be some deliberate action on the part of police for a violation of the Sixth Amendment to occur. 
REASONING: Thus, there was no violation in this case, because police instructed the informant to listen to Wilson but avoid asking questions. The ruling of the court of appeals is reversed.


Note: 
A. Prison Informants: 5th Amendment privilege against self-incrimination is different than 6th Amendment
a. 5th Amendment does not apply because there is not an interrogation
b. 6th Amendment: once formal adjudicatory proceedings have been initiated, the 6th Amendment is violated by government-initiated communications to elicit statements from an individual represented by counsel
B. ISSUE: Whether statements obtained in violation of the 6th Amendment purposes may be used for other purposes even if they are not admissible
a. Kansas v. Ventris (2009): Court held statements obtained in violation of the 6th Amendment right to counsel may be used for impeachment purposes
i. FACTS: 
1. Donnie Ray Ventris was charged with murder and other crimes
2. Police placed informant in his cell with the hope of obtaining incriminating statements, in violation of his 6th Amendment rights
3. Ventris made incriminating statements
ii. PROCEDURE:

1. At trial, Ventris testified and said that his GF was responsible for the murders
2. Prosecutor used cellmate as a witness to impeach Ventri’s testimony
iii. HOLDING: 
1. The statements could be introduced for impeachment purposes even though they were obtained in violation of the 6th Amendment
2. “Our precedents make clear that the game of excluding tainted evidence for impeachment purposes is not worth the candle
3. The informant’s testimony, concededly elicited in violation of the 6th Amendment, was admissible to challenge Ventri’s inconsistent testimony at trial
iv. REASONING: 
1. The interests safeguarded by such exclusion are outweighed by the need to prevent perjury and to assure the integrity of the trial process
2. Excluding statements would add little deterrent effect but would interfere with the ability of courts to ensure the accuracy of testimony
READING 18: Exclusionary Rule and the Fifth and Sixth Amendments (5A & 6A, 539-550, 587-595)
Note: 
A. ISSUE: When information gained in violation of Miranda can be used as evidence? 
B. Missouri v. Seibert: Court held that subsequent statements must be excluded, even if Miranda warnings were given before the statements were repeated
C. United States v. Patane: Court said that tangible evidence could be introduced even if it resulted from violations of Miranda. 
D. Consider whether there is a meaningful distinction between the two cases
a. 8/9 SC saw no difference; Kennedy was in majority in both 
b. 4 justices would have allowed both the statement in Seibert and the gun in Patane to be admitted notwithstanding the failure to properly administer Miranda. 
c. 4 justices who would have excluded both as the fruits of violations of Miranda
d. Kennedy voted for the exclusion of the subsequent statement in Seibert, but not in Patane
E. When considering Missouri v. Seibert, it is important to consider whether there is a meaningful distinction between it and the earlier decision Oregon v. Elstad
Missouri v. Seibert (2004)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Seibert (defendant) was arrested for the killing of a teenage boy in a fire. 
Without being read her Miranda warnings, Seibert was questioned for 30 to 40 minutes until she admitted to knowing that it was intended that the boy die in the fire. 
After this confession, Seibert was given a 20-minute break and then brought in for more questioning. 
At this point, she was read her Miranda warnings. 
She was then asked the same questions again, being reminded of her initial answers where the police deemed necessary. Seibert confessed again. This system, an initial interrogation followed by Miranda warnings and then a second interrogation, was standard practice in this Missouri county. 

	The trial court allowed Seibert’s second confession to be admitted into evidence and the court of appeals affirmed. 
The state supreme court reversed, holding that the statement should be suppressed because the interrogation was continuous and the second statement was the product of the first, invalid statement. The United States Supreme Court granted certiorari.
ISSUE
Is a suspect effectively informed of his Fifth Amendment rights when he is subject to extensive questioning and confesses, and then is read his Miranda warnings before being immediately re-interrogated?
	(1) A suspect subject to custodial police interrogation must be read his Miranda warnings in order to effectively convey to him his rights under the Fifth Amendment. 
(2) Where a subject is initially denied Miranda warnings, confesses, then is read Miranda warnings and re-confesses, the second statement is considered simultaneous and is barred as part of the same invalid statement. 
Concurrence (Breyer, J.)
The Court’s holding effectively means that except where the failure to give a suspect his Miranda warnings is in good faith, courts should exclude all “fruits” of the initial unwarned questions.
Concurrence (Kennedy, J.)
Elstad should govern instances where the police use a two-step strategy unless the police have deliberately employed this technique. In cases where the police deliberately question, warn, and then question again, the statements made before Miranda is given must be excluded unless curative measures are taken. Because no such curative measures were taken here, the Court properly upholds the state supreme court’s decision.
Dissent (O'Connor, J.)
This case should be analyzed under the precedence of Elstad. Under Elstad, the Court should examine whether Seibert’s initial statement was voluntary. If it was not, her Fifth Amendment right was violated and her second statement should be excluded unless the taint has dissipated.

	NO. 
RULE: It is inconsistent with the purpose of Miranda for a police department to maintain a policy whereby suspects subject to custodial police interrogation are initially denied their Miranda warnings, and then are subject to the same questioning for a second time. 
Such a procedure renders Miranda warnings ineffective. 
POLICY: The purpose of Miranda is to effectively inform a suspect of his right to remain silent. 
However, the police procedure at issue does not do this. 
REASONING: (1) Upon hearing Miranda warnings after confessing, no reasonable suspect would think that he now has the right to remain silent. (2) In fact, the very purpose of this technique is to make the warning ineffective so suspects will continue to speak. 
(3) In addition, the state is wrong to believe that that the holding in Oregon v. Elstad, 470 U.S. 298 (1985), should be applied here. 
In that case, it was held that a second confession, made after Miranda warnings were given, was admissible despite the suspect’s previous statement made without proper warnings. However, the facts of this case are quite different and Elstad is not applicable here. In Elstad, the second interrogation was at such a later time and place that it was completely distinct from the first. Here, there was only 20 minutes between each session and Seibert remained in the police interrogation room. 
Also, in Elstad, there was no detail in the initial round of questioning, one of the officers simply told the defendant that the police “felt” that he was involved in the burglary. There was no further inquiry. Therefore, the suspect’s answers during the second session were significantly different and more detailed. In this case, the second round of questions mirrored and referred back to the first. 
Unlike Seibert, the police did not know Elstad whole story. It is likely Seibert, and others in her position, believed that the proverbial cat was out of the bag. 
It is likely that they wrongly believed that whether they chose to confess again or not, their initial confessions would be used against them. Therefore, in this case, the interrogation was simply treated as continuous, giving Seibert little chance to meaningfully invoke her Miranda rights. Accordingly, the judgment of the state supreme court is affirmed.


United States v. Patane (2004)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Samuel Francis Patane (defendant) was arrested and placed under a temporary restraining order for harassing his ex-girlfriend. 
Colorado Springs Police were investigating allegations that Patane violated the order by calling his ex-girlfriend, and the Bureau of Alcohol, Tobacco and Firearms (ATF) was investigating reports that Patane illegally possessed a gun. Patane was arrested, and an officer began to give the Miranda warnings. 
Patane claimed he knew his rights and cut the officer off. 
The officer then asked about the gun, and Patane reluctantly allowed the officer to seize it. 
Patane was indicted by a grand jury for illegally possessing the gun. 
Patane moved to suppress the gun on the basis that the gun was the fruit of Patane’s unwarned statements. 
.

	The district court suppressed the gun, but did so on the grounds that there was no probable cause to arrest Patane. The appellate court reversed the finding that there was no probable cause, but upheld the suppression on the basis of Patane’s original argument. The United States Supreme Court granted certiorari
ISSUE
Must physical evidence found as a result of a suspect’s voluntary statements be suppressed because Miranda warnings were not given?
	Because the introduction of physical evidence at trial does not implicate the Self-Incrimination Clause, suppression of physical evidence found as a result of a suspect’s voluntary but unwarned statements is not required.
Concurrence (Kennedy, J.)
In cases subsequent to Miranda, evidence found after unwarned questioning has been admitted into evidence. This is because the purposes of Mirandamust be balanced with the goals of law enforcement. Admission of probative physical evidence serves law enforcement goals and presents no danger that a suspect’s coerced statements will somehow be used against him at trial. It is unnecessary to decide whether the failure to warn Patane violated Miranda.
Dissent (Souter, J.)
The Court’s holding creates an incentive for police to ignore the Mirandarule. Miranda sets forth a simple rule that eliminates the need for difficult inquiries into the voluntariness of a suspect’s statements. Failure to provide Miranda warnings creates a presumption of coercion, and any evidence found as a result of unwarned statements should be excluded under the Fifth Amendment.
Dissent (Breyer, J.)
The fruit-of-the-poisonous tree doctrine should be applied to exclude any evidence found based on unwarned statements, unless the police acted in good faith.
	NO. 
RULE: Physical evidence found on the bases of a suspect’s voluntary but unwarned statements is admissible at trial. 
POLICY: Miranda warnings are required to protect a suspect’s rights under the Self-Incrimination Clause, but admission of physical evidence found on the basis of a suspect’s voluntary but unwarned statement does not violate the clause. 
POLICY: The Self-Incrimination Clause guarantees that criminal defendants will not be forced to testify against themselves at trial. 
Nevertheless, courts have extended the protections of the Clause to allow suspects to refuse to answer questions that may later be used against them in criminal court. 
REASONING: Because official custodial interrogations present such a grave risk to the privilege against self-incrimination, Miranda creates a presumption that statements made by a suspect who has not been advised of his rights are coerced for purposes of admissibility. → This does not mean that police violate a suspect’s constitutional rights simply by not giving the Miranda warnings.
RULE: Rather, the suspect’s rights are only violated if those unwarned statements are admitted at trial. Suppression of unwarned statements therefore cures Miranda violations. RULE: Thus, the fruit-of-the-poisonous tree doctrine is inapplicable unless physical evidence is found as a result of involuntary, coerced statements. Miranda general presumption that unwarned statements are coerced serves only to protect a suspect’s privilege against self-incrimination with respect to testimonial evidence, and therefore does not extend to physical evidence found as a result of voluntary, unwarned statements. The ruling of the lower court is reversed.


a. D
b. Emergencies
i. New York v. Quarles SC held that statements obtained by police from suspects during emergency situations could be used against a criminal defendant EVEN IF Miranda warnings were not properly administered
ii. Consider whether there should be such an exception and, if so, what is sufficient to constitute such an emergency
New York v. Quarles (1984)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	A woman approach two officers and told them she had just been raped. 
She provided the police with a detailed description of her attacker, said that he had just entered a supermarket nearby, and that he was carrying a gun. 
The police arrived at the supermarket and saw Quarles (defendant) inside. Quarles fit the description of the assailant and when he saw the police, he ran to the back of the store. 
The police gave chase and kept him in site for all but a few seconds, until he was caught. 
One officer frisked him and found an empty gun holster. After handcuffing him, the officer asked Quarles where the gun was and Quarles gestured with his head saying “the gun is over there.” 
The officer found the gun and read Quarles his Miranda warnings. 
The officers then asked Quarles about his ownership of the gun and where he got it. Quarles answered these questions. 
	The trial court held that the statement “the gun is over there,” must be excluded because it was elicited before the police read Quarles his Miranda warnings. Furthermore, the court held that his answers to the subsequent questions had to be excluded as evidence tainted by the Miranda violation. The court of appeals affirmed.
ISSUE
Is there a public safety exception to the requirement that Miranda warnings be given before a suspect’s statements may be admitted into evidence at trial?
	The police may question a suspect without first reading a suspect his Miranda warnings, and the suspect’s statements may be admitted at trial, where the exigency of a situation requires that public safety take precedence over a suspect’s Fifth Amendment privilege.
Concurrence/Dissent (O’Connor, J.)
The public safety exception that the Court here adopts will blur the clear lines established by the Miranda rule. As a result, Fifth Amendment jurisprudence will soon become as confusing and arbitrary as the rules governing the Fourth Amendment now are. Any custodial interrogation can be coercive and Miranda should apply here, making Quarles’s initial statement inadmissible.
Dissent (Marshall, J.)
The lower court’s judgment should stand. First, the Court’s opinion is based upon the false belief that the public was in danger after Quarles was handcuffed but before the gun was found. However, the trial court found that there was in fact no danger. Second, the Court interprets Miranda to have been simply a case about balancing state and individual interests. However, Miranda was about coerced confessions. The Court fails to address the issue of whether police questioning about issues concerning public safety are inherently less coercive than other types of questioning.
	Yes. Where public safety demands it, a suspect in police custody may be questioned without first being read his Miranda warnings. Miranda v. Arizona, 384 U.S. 436 (1966), held that where an individual is subject to custodial police interrogation, the Fifth Amendment demands that he be specifically informed that he has the right to remain silent, that anything he says may be used against him at trial, that he has the right to an attorney, and that if he cannot afford an attorney, one will be provided for him. 
The Fifth Amendment does not prohibit the admission of all incriminating statements. It merely prohibits the admission of coerced statements. The holding in Miranda assumed that custodial interrogations are inherently coercive and established a necessary safeguard. However, while Miranda prioritized a suspect’s Fifth Amendment privilege against self-incrimination over the potential for greater numbers of convictions, when public safety is a concern, the social cost outweighs a suspect’s constitutional safeguards. Furthermore, the Miranda decision was based in large part on the coercive nature of the station house and police tactics that go on there. Therefore, a public safety exception is not inconsistent with Miranda and police may question a suspect in custody without first reading him his Miranda warnings when public safety so requires. Furthermore, an officer’s motive for questioning the suspect is not relevant where the questions could reasonably be motivated by the desire to ensure public safety because, again, the coercive environment Miranda was concerned with is absent. In this case, the lower courts improperly excluded Quarles statements. While Quarles was in police custody when he indicated where the gun was, the environment that was so central to the Miranda holding was absent. The officers were motivated by concern for public safety when they asked him where the gun was. They knew the gun must be somewhere in the store, they did not know if Quarles had an accomplice who could access the gun, and a customer or employee of the store could come across the gun and accidentally harm themselves or others. Accordingly, the judgment is reversed and remanded.


READING 18: Exercises to apply the challenges to statements Guest Speaker on Miranda issues in a case currently pending cert. before the USSC (problems and readings for guest speaker will be posted on TWEN), Identification
READING 19: ID and 6th Amendment (6A; 657-680)
I. Identification Procedures
1. Problem with Eyewitness identification: large body of social science research indicating that eyewitnesses are often mistaken
2. Challenge for the law in this area is to preserve this often crucial type of evidence while increasing the likelihood of its accuracy
3. Two Primary forms of identification procedures used during police investigations:
a. (1) lineups and showups occur when the police ask the witness, often the victim of the crime, to identify a particular person
i. Lineups: police present a group of individuals and ask the witness if he or she can identify the person who committed the crime
ii. Showups: the witness is shown just one person, not a group, and asked if that is the person who committed the crime
b. (2) Photospreads: police ask witnesses to look through a series of photographs and see if they can identify the person who they saw commit the crime
i. Could involve five to ten photographs
4. A key danger in both of these investigative techniques is police suggestiveness
a. Police Suggestiveness:  police can construct lineups in a way that increases the likelihood that a particular person will be identified
i. If the witness says the person is very tall, a line up with four short people and one tall person, or make comments during identification procedures that make a witness more inclined to identify a particular suspect
5. Supreme Court has developed two constitutional protections in this area for suspects of crime
a. (1) the Court has recognized a right to counsel in some identification situations, most notably for lineups that occur after indictments
i. Rationale: presence of a lawyer for the suspect will reduce the likelihood of suggestiveness by the police
ii. However, Supreme Court has NOT recognized a right to counsel for lineups before indictments or for photo identification procedures
b. (2) Court has held that unnecessarily suggestive identification procedures BY POLICE that lead to unreliable identifications violates due process
6. When reading cases below, consider whether the Court has done enough to protect suspects from false identification and what other steps might be taken in this regard
A. The Right to Counsel 
7. The Right to Counsel in Lineups

United States v. Wade (1967)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Wade (defendant) was arrested under suspicion of involvement in a bank robbery. The court appointed an attorney to represent Wade. 
An FBI agent arranged a lineup to have two bank employees identify the man they remembered from the robbery. 
The agent did NOT notify Wade’s attorney prior to conducting the lineup. 
The bank employees identified Wade as the bank robber. 
At trial, the bank employees identified Wade when asked if they saw the robber present in the courtroom. Wade’s attorney cross-examined the bank employees and confirmed that they had previously picked Wade out of the lineup. 
Wade moved the court to enter a judgment of acquittal or strike the courtroom identifications on grounds that the lineup violated his Fifth Amendment privilege against self-incrimination and his Sixth Amendment right to counsel. 
	The trial court denied the motion. Wade was convicted and filed an appeal. 
The court of appeals held that the lineup did not violate the Wade’s Fifth Amendment rights, but did violate his Sixth Amendment right to counsel. 
The court of appeals reversed the conviction and remanded for a new trial excluding the bank employees’ courtroom identifications. 
The United States (plaintiff) petitioned the Supreme Court for review.
ISSUE
Does a witness identification of a criminal suspect conducted in the absence of legal representation violate the Sixth Amendment right to the assistance of counsel?
	 A witness identification of a criminal suspect conducted in the absence of legal representation violates the Sixth Amendment right to the assistance of counsel.
Concurrence/Dissent (Black, J.)
I agree that the lineup without representation violated Wade’s Sixth Amendment right to counsel. 
I have concerns with analyzing the right against the ambiguous standards of a fair trial or a critical stage of the adversarial process. 
I also dissent from the majority’s decision to remand the case for determination of whether the courtroom identifications arose from sources independent of the lineup identification. Such a determination appears practically impossible because it requires the witness to search for clear distinctions between memories based on the lineup identification as opposed to memories derived from other observations. It is difficult to perceive what type of evidence the prosecution will be able to present in support of an independent source of identification.
I would hold that the Fifth and Sixth Amendments are not violated if lineup identification is not used either as the sole source of identification or as a source of additional support for a courtroom identification. 
APPLICATION: In this case, the prosecution never introduced evidence of the lineup identification. 
The jury only learned about the lineup because the defense brought it up on cross-examination. The defendant’s rights are not infringed when the defense has the opportunity to use prior lineup evidence to challenge the witness’ credibility. In addition, the majority rule effectively imposes a federal rule of evidence upon state courts. The Constitution grants states broad authority to individually govern criminal procedures and this decision infringes upon that authority.
Concurrence/Dissent (White, J.)
The majority opinion holds that a suspect’s Sixth Amendment rights will be violated by any pretrial identification process conducted in the absence of trial. 
Consequence: the rule prohibits the introduction of any identification conducted without counsel as evidence supporting courtroom identification and places the further burden upon the prosecution of proving that the courtroom identification was not influenced by the pretrial identification. In practice, the rule prohibits courtroom identification any time a pretrial identification has been conducted without the presence of counsel. The scope of the rule is not limited to lineup identifications. 
It would apply to any contact between the defendant and a witness in the absence of counsel. The majority discusses the unreliability of witness identification, but the real premise for its decision is an assumption that police commonly employ improper methods to suggest the guilt of their preferred suspect. 
The facts do not support that view. In order to conclude that the lineup constitutes a critical stage of criminal proceedings, the majority must also presume that any suggestion inherent in the process inevitably results in false identifications and that suggestive techniques will not be exposed through trial. That presumption assumes that defense counsel will never be able to identify infirmities in identifications and that courts will not be able to appropriately address any infirmities. The majority rule allows courtroom identifications when no pretrial identification has occurred, even though a witness will obviously know that the defendant has been identified as a prime suspect. The majority additionally indicates that states might implement legislation or procedural safeguards that would remove a pretrial identification from the category of a critical stage in proceedings. 
That being the case, the Court should simply set forth guidelines for establishing acceptable procedures rather than impose a rule of general application. In addition, the majority rule invalidates any identification made without the presence of counsel in situations in which video or audio recording would suffice to give counsel knowledge of the manner in which the identification was conducted. 
POLICY: The ostensible benefits of legal representation to the criminal justice process do not justify intrusion upon the states’ interests in determining their own processes for conducting criminal proceedings. 
CONSEQUENCEIf anything, this rule frustrates the states’ interest in efficiently adjudicating criminal charges. Transforming witness identification into an adversary proceeding in its own right may discourage witnesses from offering willing testimony. 
Finally, I doubt that this rule will increase the reliability of witness identification. Our criminal system is not a truly adversarial system because police have a duty to avoid convicting the innocent. Defense counsel labors under no converse obligation to ensure the conviction of a guilty client. To the contrary, defense counsel has a duty to act in the interests of the client. Defense counsel regularly acts to influence identification irrespective of the guilt or innocence of the defendant. The majority rule, in the absence of some reciprocal limitations on the conduct of defense counsel, is likely to have a negative impact on the reliability of witness identifications.
	YES. 
RULE: A witness identification of a criminal suspect conducted in the absence of legal representation violates the Sixth Amendment right to the assistance of counsel. 
REASONING: The Sixth Amendment right to counsel is intended to afford the accused protection against state action during any critical stage of criminal proceedings, whether formal or otherwise, at which the right to a fair trial might be jeopardized by the lack of legal representation. 
RULE: The Sixth Amendment rights of the accused are violated when a person is denied the representation of counsel at any proceeding that has the potential to substantially prejudice the person’s ability to cross-examine witnesses and receive effective representation at trial. 
ARG: The United States compares the lineup process to other pre-trial procedures, such as scientific analysis of forensic evidence, that do not implicate the right to counsel. We disagree. POLICY: Scientific techniques for analyzing evidence are standardized procedures that can be challenged by cross-examination and expert testimony. 
The absence of counsel during these stages of the proceedings does NOT impair a defendant’s ability to receive a fair trial. 
By contrast, witness identifications are notoriously unreliable. 
Conducting a lineup without the oversight of counsel allows the opportunity for suggestion to influence witness identification. 
REASONING: Once a witness has become self-convinced of the identity of a perpetrator, the witness is unlikely to recant the identification later.
REASONING:: A defendant’s ability to identify at trial infirmities in the identification process is severely limited and the defendant labors under an inherent deficiency in credibility as compared to the police officers who would likely testify as to the soundness of the identification process. 
REASONING: The few cases pertaining to the conduct of lineups reveal a process fraught with procedures that invite the implication of a particular suspect. 
APPLICATION: 
In Wade’s case, the witnesses who identified him testified that they had seen him standing alone with police officers before other lineup participants were brought in. 
POLICY: Wade’s conviction may have been decided well before he had the opportunity to present a defense at trial. 
REASONING: The lineup clearly constituted a critical stage in the proceedings leading to his conviction and the lineup should not have been conducted without notice to his attorney. The right to counsel might carry less weight under circumstances in which delay would result in prejudice, but the United States makes no argument that any prejudice would have resulted from notice to Wade’s attorney. Justice is not obstructed by observing the right to counsel. 
To the contrary, the oversight of counsel helps ensure that the prosecution avoids procedures that might disqualify identification evidence. 
The absence of counsel at Wade’s lineup does not, however, necessarily require a new trial and the exclusion of the courtroom identifications. 
RULE: The state should be allowed the opportunity to prove that the courtroom identifications were founded on observations other than the lineup procedure. 
RULE: A taint in the lineup procedure does NOT in itself justify a wholesale exclusion of identification testimony. [POLICY]: Conversely, a ruling that excludes only evidence related to the lineup would defeat the purpose of requiring representation by counsel. 
That would allow the state simply to rely on the courtroom identification without the need to reveal the prior lineup and open the door for cross-examination. POLICY: Only through the presence of counsel at the lineup can both the lineup identification and the courtroom identification be effectively challenged. 
ANALYSIS: The court needs to determine whether the courtroom identification arose exclusively from the impermissible lineup or whether it arose from circumstances sufficiently distinct from the lineup to remove it from exclusion as the fruit of illegal procedure. 
As such, we vacate the conviction and remand the case to the district court for a hearing to determine whether the courtroom identifications were sufficiently based on circumstances outside the lineup to escape inadmissibility and whether the admission of the courtroom identifications was harmless error irrespective of its foundations.


Note: 
1. In Wade, the witness identified the defendant in court, but the prosecutor did not attempt to introduce the identification from the lineup as evidence; In Contrast
2. In Gilbert v. California (1967), the prosecutor had used the lineup identification as evidence at trial
a. HOLDING: 
i. The admission of the in-court identifications without first determining that they were not tainted by the illegal lineup but were of independent origin was constitutional error
ii. However, as in Wade, the record does not permit an informed judgment whether the in-court identifications at the two stages of the trial had an independent source→ Therefore, Gilbert is entitled only to a vacation of his conviction pending the holding of such proceedings as the CA. SC. may deem appropriate to afford the State the opportunity to establish that the in-court IDs had an independent source
iii. DIFFERENT considerations are involved at the GUILT PHASE and PENALTY STAGE (testimony of the manager of the apartment house, and eight witnesses who identified Gilbert at the lineup)
· That testimony is the DIRECT RESULT of an illegal lineup “come at by exploitation of [the primary] illegality.
· Only a PER SE EXCLUSIONARY rule as to such testimony can be an effective sanction to assure that law enforcement authorities will respect the accused’s constitutional right the presence of counsel at the critical line up
iv. Therefore, unless the CA. SC. is able to say error was harmless, Gilbert will be entitled on remand to a new trial or, if no prejudicial error is found on the guilt stage but ONLY in the PENALTY stage, to whatever relief CA. law affords. 
b. REASONING: 
i. We there held that a post-indictment pretrial lineup at which the accused is exhibited to identifying witnesses is a critical stage of the criminal prosecution
ii. That police conduct of such lineup without notice to and in the absence of his counsel denies the accused his Sixth Amendment right to counsel and calls into question the admissibility at trial of the in-court identifications of the accused by witnesses who attended the lineup
iii. In the absence of legislative regulations adequate to avoid hazards to a fair trial which inhere in lineups as presently conducted, the desirability of DETERRING THE CONSTITUTIONALLY OBJECTIONABLE PRACTICE must prevail over the UNDESIRABILITY OF EXCLUDING RELEVANT EVIDENCE. 
8. Limits on the Right to Counsel in Identification Procedures
a. Within a few years of Wade and Gilbert, the SC imposed significant limits on the right to counsel in identification situations
b. Kirby v. Illinois, HOLDING: Wade applies only to post-indictment lineups; there is no right to counsel in lineups before indictments
i. However, many lineups occur at this stage
ii. Police can avoid the presence of an attorney at the lineup by holding the lineup before indictment
c. United States v. Ash HOLDING: defendants have no right to counsel at photographic identifications
d. Key Question when evaluating these cases: Whether the distinctions they draw with Wade are desirable and whether this leaves adequate protection for suspects during identification procedures
Kirby v. Illinois (1972)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Kirby and Bean (defendants) were arrested for robbing Willie Shard. 
After the arrest, police brought Shard to the station for a showup identification. Shard identified the defendants as the robbers. Kirby and Bean had NOT been told that they had a right to an attorney or requested counsel. 
Kirby and Bean made a pretrial motion to suppress Shard’s testimony. 

	The trial court denied the motion. Shard testified about the original identification and identified Kirby and Bean in court as the perpetrators. Kirby and Bean were convicted by a jury, and Kirby’s conviction was upheld on appeal. 
The United States Supreme Court granted certiorari.
ISSUE
Under the Sixth Amendment, may police conduct an identification outside the presence of counsel before a suspect has been charged?
	Under the Sixth Amendment, police may conduct an identification outside the presence of counsel before a suspect has been formally charged with a crime.
Concurrence (Powell, J.)
The Wade-Gilbert rule should not be extended.
Dissent (Brennan, J.)
In order to determine whether a defendant has a right to counsel at any given stage of a criminal investigation, the Court must determine whether the defendant’s rights to a fair trial and to confront any witnesses against him will be protected without an attorney present. A defendant can rebut fingerprint or blood sample evidence by cross-examining government witnesses or presenting his own expert. In contrast, it is all but impossible for a defendant to question the validity of an identification procedure if no attorney was present. There is a high risk that a witness may be influenced by police during identification procedures, and that is the reason that the Court in Wade held that the presence of counsel is required at post-arraignment lineups. Contrary to the Court’s formalistic argument, criminal prosecutions begin at arrest. The lineup in this case was particularly suggestive and likely to mislead the witness. The underlying rationale of the Wade ruling is just as valid with respect to pre-arraignment identifications.
Dissent (White, J.)
Under Wade and Gilbert, the ruling of the lower court should be overturned.

	YES 
RULE: Police may conduct a lineup without an attorney present if the suspect has not yet been indicted or formally charged with a crime. 
RULE: Under United States v. Wade, 388 U.S. 218 (1967), and Gilbert v. California, 388 U.S. 263 (1967), a lineup conducted after arraignment is a “critical stage of the prosecution,” which requires notification and/or the presence of the defendant’s attorney under the Sixth Amendment. 
If this right is denied, identification testimony and in-court identifications must be excluded at trial. RULE: Nevertheless, the Sixth Amendment right to counsel does NOT attach until criminal prosecution has formally begun, signified by an arraignment or other judicial hearing. This marks the official beginning of the adversarial process and the activation of the Sixth Amendment. RULE: The Court will not extend the amendment’s protections to events that occur before the initiation of formal proceedings. Abuses that occur during pre-arraignment identifications will be evaluated under the Due Process Clause of the Fifth and Fourteenth Amendments. Thus, the ruling of the lower court is affirmed.



United States v. Ash (1973)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Charles J. Ash and another man (defendants) were suspected of robbing a bank. 
Before Ash was formally charged, police conducted a photo lineup. 
Four witnesses identified Ash, and Ash was indicted. Prior to trial, the prosecutor conducted another photo lineup to find out if the witnesses would be able to identify Ash in court. Only three of the witnesses identified Ash, and none identified Ash’s co-defendant.
	ISSUE
Under the Sixth Amendment, may police conduct a post-indictment photo lineup outside the presence of counsel?
	Under the Sixth Amendment, police may conduct a post-indictment photo lineup outside the presence of counsel.
Concurrence (Stewart, J.)
Photo lineups present substantially less risk of unfair suggestion or influence by the prosecution than traditional lineups. Further, any unfairness can be proven at trial by presenting the photos or cross-examining the witnesses.
Dissent (Brennan, J.)
This Court has previously held that a traditional pretrial identification is a critical phase of a prosecution, and that the defendant has a Sixth Amendment right to have an attorney present. 
Further, this Court held that lineups conducted outside the presence of counsel are inadmissible and that subsequent in-court identifications are inadmissible unless the prosecution can show by clear and convincing evidence that the in-court identification is not the result of the unconstitutional lineup. 
The risk of misidentification due to witness error associated with a traditional lineup is as great or greater with a photo lineup. A REASONING: (1) photo lineup may be unfairly suggestive due to the photos used, the manner of presentation, or the conscious or unconscious acts by the prosecutor. (2) Presenting the photographs and cross-examining witnesses at trial may not reveal the more subtle and dangerous types of influence exerted. (3) Photo lineups are conducted outside the presence of the defendant, putting the defendant at an even greater disadvantage. Nevertheless, the Court formalistically finds that only pretrial stages where the defendant is present for a “trial-like confrontation” implicate the Sixth Amendment right to counsel. This approach is not consistent with previous rulings or the underlying goal of preserving fairness. There is no justification for treating photo lineups differently than traditional lineups. A photo lineup is a critical phase of a criminal prosecution, and the defendant has a right to have an attorney present.
	YES. 
RULE: Police may conduct a post-indictment photo identification outside the presence of counsel. REASONING: Modern criminal investigative techniques warrant the extension of the protections of the Sixth Amendment to critical stages prior to trial. 
DEFINE CRITICAL: A stage of pretrial investigation will only be considered “critical” if the disadvantage suffered by the defendant cannot be cured by ordinary trial techniques. 
In United States v. Wade, 388 U.S. 218 (1967), the Court found that the risk of overreaching by the prosecution inherent in traditional lineup procedures was mitigated by the assistance of counsel. 
REASONING: An attorney can monitor the prosecution’s behavior and recreate any unfair influence at trial; the defendant might not be aware of the influence or be able to credibly raise the issue at trial without self-incrimination. 
The risks discussed in Wade are not present in photo lineups. 
ISSUE: The fact that lineup procedures are not scientifically precise or easy to recreate at trial raises the question of whether the disadvantage to the defendant can be remedied by aid of counsel at trial. 
There is no trial-like confrontation in a photo lineup, and extending the right to counsel in this way would go far beyond the historical understanding of the right. 
RULE: Moreover, the right does not extend to pretrial witness interviews that are part of the prosecution’s trial preparations. REASONING: There is nothing prohibiting the defendant from conducting his own photo lineup. REASONING: The likelihood for prosecutorial misconduct with respect to photo identifications is no greater than other types of evidence. 
If the prosecutor’s ethics do not protect the defendant’s rights, any misconduct is reviewable under the Due Process Clause. 
The Sixth Amendment does not prohibit uncounseled photo lineups.


READING 20: No Class
Reading 21: Id and Due Process/ Fourteenth Amendment (14A & 680-705)
A. S
B. Due Process Protection For Identification Procedures
1. Unnecessarily Suggestive Identification Procedures by Police Violate Due Process
a. Protection for criminal defendants with regard to identification is that the SC has held that unnecessarily suggestive identification procedures violate due process. [Stovall v. Denno (1967)]
b. Stovall v. Denno (1967): decided the same day as Wade and Gilbert 
i. FACTS: 
· Dr. Paul Behrendt was stabbed to death in the kitchen of his home about midnight August 23, 1961
· Victim’s wife-Mrs. Behrendt- followed her husband to the kitchen and jumped at the assailant-he knocked her to the floor and stabbed her 11 times
· Police officer found a shirt on the kitchen floor and keys in a pocket which they traced to petitioner
· They arrested him and arraignment was promptly held but postponed until petitioner could retain counsel
· While Mrs. Behrendt was hospitalized for major surgery and without affording petitioner time to retain counsel, police arranged with her surgeon to permit them to bring petitioner to her hospital room about noon August 25, the day after surgery
· Petitioner was handcuffed to one of five police officers who, with two members of the staff of the DA, brought him to hospital room
· Petitioner was the only negro in the room 
· Mrs. Behrendt IDed him from her hospital bed after being asked by the officer whether he “was the man” and after petitioner repeated at the direction of an officer a “few words for voice identification.” (none of the witnesses could recall the words that were used) 
ii. PROCEDURE: 
· At trial, Mrs. Behrendt and the officers testified to her identification of the petitioner in the hospital room,and she also made an in-court identification of petitioner in the courtroom
· Petitioner was convicted and sentenced to death
iii. ISSUE: 
· (1) whether Wade and Gilbert were to be applied retroactively to individuals who were convicted prior to these decisions
· (2) whether petitioner is entitled to relief on his claim that in any event the confrontation conducted in this case was so unnecessarily suggestive and conducive to irreparable mistaken identification that he was denied due process of law?
· This is a recognized ground of attack upon a conviction independent of any right to counsel claim
iv. HOLDING: 
· (1) Wade and Gilbert do not apply retroactively apply and Court affirmed the conviction and sentence-- 
· “We hold that Wade and Gilbert affect only those cases and all future cases which involve confrontations for identification purposes conducted in the absence of counsel after this date
· Therefore, ruling of Wade and Gilbert are inapplicable in the present case
· On the facts of this case petitioner was NOT deprived of due process of law in violation of Fourteenth Amendment
· (2)  The record in the present case reveals that the showing of Stovall to Mrs. Behrendt in an immediate hospital confrontation was IMPERATIVE
· The process of showing suspects singly to persons for the purpose of identification, and not as part of a lineup, has been widely condemned; HOWEVER,
· Standard: A claimed violation of due process of law in the conduct of a confrontation depends on the totality of the circumstances surrounding it, 
· Reasoning: 
· Faced with the responsibility of identifying the attacker, with the need for immediate action and with the knowledge that Mrs. Behrendt could not visit the jail, the police followed the only feasible procedure and took Stovall  to the hospital room
· Here was the only person in the world who can exonerate Stovall
· Her words and only her words “he is not the man’ could have resulted in freedom for Stovall
· The hospital was not far distant from the courthouse and jail
· No one knew how long Mrs. Behrendt might live
· Under these circumstances, the usual police station lineup, was out of the question
v. Although the Court has said since Stovall that unnecessarily suggestive identifications violate due process, there is only one SC decision that has overturned a conviction on this basis
Foster v. California (1969)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Foster and two other men (defendants) were charged with robbing a Western Union. 
Police conducted multiple lineups before June 12, 1967. The police conducted a lineup consisting of Foster, who was wearing clothing similar to the robbers, and two much shorter men. 
The Western Union manager could not positively identify Foster and asked to speak with Foster. 
Police allowed the manager to meet with Foster in an office. 
The manager was still uncertain. 
Later, police conducted another lineup with Foster and four other men. Foster was the only man present in both lineups. At that point the manager claimed to be certain Foster was the robber. 

	The manager testified to all this at trial, and Foster was convicted. The United States Supreme Court granted certiorari to consider whether the lineup procedures were constitutional.
ISSUE
Do suggestive lineup procedures violate the Due Process Clause?
	Lineup procedures deemed highly suggestive and likely to produce an irreparable misidentification, in light of the totality of the circumstances, violate the Due Process Clause.
Dissent (Black, J.)
The Founders guaranteed the right to trial by jury for criminal defendants in the Constitution. It is the responsibility of the jury, not judges, to assess the credibility and reliability of eyewitness testimony. The Constitution provides the guidelines for assessing a criminal trial’s fairness. The Court is attempting to impose its own judgment of fairness as if it were constitutional principle.

	YES. 
RULE: Assessed in light of all relevant facts and circumstances, lineup procedures found to be highly suggestive and likely to result in irreparable misidentifications violate the Due Process Clause. 
According to Stovall v. Denno, 388 U.S. 293 (1967), the rulings handed down in United States v. Wade, 388 U.S. 218 (1967), and Gilbert v. California, 388 U.S. 263 (1967), do not operate retroactively and therefore do not apply in this case. 
Nevertheless, in Stovall the Court made clear that some lineups, in light of the totality of the circumstances, are so highly suggestive and likely to cause irreparable misidentifications that those lineups deny due process. 
APPLICATION: Thus, under Stovall, the lineups conducted in this case were unconstitutional. 
REASONING: (1) In the first lineup, 
(A) Foster wore clothing similar to the robber and was (B) placed next to two much shorter men. Then, (C) police allowed the manager to meet with Foster alone, despite the fact that such singular identifications have been met with general disapproval. When the manager still could not positively identify Foster, police conducted (2) another lineup with Foster and (A) four men not used in the earlier lineup. The identification procedures were so highly suggestive and certain to lead to Foster’s identification as to deny due process. The decision of the lower court is reversed and remanded.


2. Limits on the Ability of Courts to Find That Identification Procedures Violate Due Process
a. Foster is the only case in which the SC has found that an identification procedure violates due process
b. The Court has rejected due process challenges to identification procedures on three major grounds:
i. (1) Court has found that highly suggestive procedures did not violate due process because they were necessary [Stovall] 
· [Stovall]: Court affirmed a conviction based on identification in which the suspect was brought to the victim in her hospital room and the suspect was handcuffed to a police officer and was the only african american man in the room
· Reasoning: Victim was critically injured, and there was no time to arrange a line up. [Necessity played key role like Simmons v. U.S.]
ii. (2) SC has been willing to allow convictions based on suggestive identifications if the witness has an “independent source for the identification,” such as other contacts with the suspect besides police identification procedure [Neil v. Biggers]
iii. (3) The Court has rejected due process challenges to suggestive identification procedures if it concludes that there are sufficient indications of reliability U.  (most importantly) [clearly expressed in Manson v. Brathwaite, but also Simmons v. U.S. and Neil v. Brathwaite]
c. When reading these cases, it is important to se the that these factors taken together make it difficult to challenge an identification on due process grounds
d. CRUCIAL [POLICY] QUESTION: whether this is appropriate deference to a necessary police procedure or whether it fails to provide adequate protection against a police procedure that often leads to the conviction of innocent people
Simmons v. United States (1968)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Simmons, Andrews, and Garrett (defendants) were suspected of committing an armed robbery of a savings and loan association. 
The robbery occurred in the afternoon and lasted about five minutes. 
The next day, Federal Bureau of Investigation (FBI) agents presented at least six snapshots of Simmons and Andrews to the five bank employees who witnessed the robbery. All five witnesses identified Simmons. Some time later, photos of Garrett were presented to the witnesses, and three witnesses identified Garrett as the other robber. The photos were not introduced into evidence, but the witnesses all identified Simmons in court as a robber. 

	A jury convicted Simmons, Andrews, and Garrett. 
The United States Supreme Court granted certiorari.
ISSUE
Does a lineup consisting of several snapshots of the defendant violate the Due Process Clause?
	A lineup will only be held to violate the Due Process Clause if, on the facts of the case, the procedure was so unfairly suggestive that it made an irreparable misidentification highly likely.

	NO. 
RULE: Under the Due Process Clause, a lineup will only be deemed unconstitutional if the procedure used was so unfairly suggestive as to create a significant likelihood of an irreparable mistaken identification.
STANDARD: Under Stovall v. Denno, 388 U.S. 293 (1967), any assertion that a particular lineup procedure violates due process must be evaluated in light of the totality of the circumstances. 
POLICY: An unfair lineup may lead to witness misidentification that cannot be corrected later. 
REASONING: The likelihood of misidentification is heightened if police show only a single photo, highlight a particular suspect, or indicate that outside evidence points to the suspect. 
This may taint the witness’s memory and reduce the witness’s reliability. 
Nevertheless, police have long used these lineup procedures to catch the guilty and clear the innocent. 
RULE: The defense may use cross-examination to demonstrate the shortcomings of the lineup procedure. 
There is no bright-line prohibition; rather, factual determinations must be made on a case-by-case basis. 
APPLICATION/REASONING: In this case, the FBI agents’ were (1) investigating a serious felony and had not apprehended the suspects. 
(2) The necessity of the procedure was at least as great as the lineup permitted in Stovall. Further, (3) the likelihood of misidentification was very small in light of the conditions of the robbery and the freshness of the witnesses’ memories. 
(4) Each of the witnesses identified Simmons without any prompting by the FBI agents, and none of the witnesses identified Andrews though Andrews was also in all the photos. In light of all of the surrounding circumstances, it is clear that Simmons was correctly identified even if the procedure used was not perfect. Simmons’ due process rights have not been violated, and the conviction is affirmed.


Neil v. Biggers (1972)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Biggers (defendant) was suspected of rape. 
Although it was dark, the victim claimed to have seen the assailant in the light of her bedroom and later in the light of the full moon. 
The victim described the rapist’s age, size, skin, and voice. 
Police conducted numerous photo lineups, but the victim made no identification. 
Biggers was arrested for an unrelated offense. 
Police could not find anyone fitting the rapist’s description, so they conducted a showup identification. Police walked Biggers by the victim and asked Biggers to speak. The victim identified Biggers as the rapist. 
	Biggers was convicted by a jury and sentenced to 20 years in prison. After a habeas corpus hearing, the district court overturned Biggers’ conviction. The court of appeals affirmed. The United States Supreme Court granted certiorari.
ISSUE
Does the admission of identification evidence gathered by a showup identification violate the Due Process Clause?
	Under the Due Process Clause, identification evidence may be admitted even if the procedure was suggestive so long as the identification is reliable
Dissent
An identification made during the course of a suggestive lineup may still be admissible if, in light of he totality of the circumstances, the identification was reliable. Two lower courts agreed that the identification was not sufficiently reliable to overcome the risk of misidentification. The Court in this case seeks to impose its own view of the facts in contravention of the longstanding principle that the Court does not reverse findings of fact where two lower courts agree, absent proof that those findings are clearly erroneous.

	NO. 
RULE: An identification made at an unfairly suggestive lineup is admissible if the identification is reliable. 
While an in-court identification is inadmissible if it is based upon a pretrial lineup so suggestive it was very likely to result in an irreparable mistaken identification RULE:, a pretrial identification is inadmissible if the procedure is so suggestive as to create a high likelihood of misidentification. 
The Court in Foster v. California, 394 U.S. 440 (1969), held identification evidence inadmissible because that likelihood of mistaken identification violates a criminal defendant’s due process rights. 
REASONING: Unfairly suggestive procedures heighten the risk of mistaken identifications. Nevertheless, under Stovall v. Denno, 388 U.S. 293 (1967), showup identifications are not necessarily unconstitutional. 
ASSESSMENT: The question is whether an identification made after a suggestive lineup is nevertheless reliable. The totality of the circumstances, including the conditions of the identification and the witness’s certainty, must be evaluated in each case. The decision of the district court in this case centered on the advantages of lineup identifications over showup identifications. 
REASONING: Nevertheless, (1) the conditions under which the victim observed the rapist, (2) the victim’s certainty, and (3) the fact that the victim made no prior mistaken identifications all suggest that the identification evidence was reliable. 
In light of all the surrounding facts and circumstances, the likelihood of a mistaken identification was not significant in this case. The ruling of the district court is reversed as clearly erroneous.


Manson v. Brathwaite (1977)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	Glover, an undercover narcotics officer, went to an apartment to buy drugs. He knocked on the door of an apartment and a man inside opened it 12 to 18 inches. 
Glover told the man what he wanted and handed over some money. 
The man inside closed the door and, when he returned, he handed Glover two bags of drugs. 
While the door was opened, Glover stood about two feet away from the man inside. 
The transaction took place during daylight hours so the sun was coming in through windows on the stairwell and windows from inside the apartment. 
The entire transaction took about five to seven minutes. 
When Glover left the building, he drove to police headquarters where he gave other officers a detailed description of the man who had sold him the drugs. 
One of the officers recognized the description as that of Brathwaite (defendant). 
The officer then found a photo of Brathwaite and put it in Glover’s office for him to look at. Two days later, and when he was alone, Glover looked at the photo and identified the man as the person who had sold him the drugs. Brathwaite was charged with possession and sale of heroin. 

	The photo from which Glover identified Brathwaite was introduced into evidence. Glover testified he had no doubt that the man in the photo was the one who sold him the drugs. 
Glover also made an in-court identification. 
The jury found Brathwaite guilty. The court of appeals applied a per se rule, holding that suggestive, pre-trial witness identifications must be excluded from evidence.
ISSUE
Does the Due Process Clause require that a suggestive and unnecessary pretrial identification be automatically excluded from evidence, without considering the reliability of the identification?

	Where a defendant claims that his right to due process of law has been violated because of the manner in which he was forced to confront a witness, the court must look to the reliability of the identification to determine whether it is admissible.
Concurrence (Stevens, J.)
The Court’s opinion properly ignores other evidence of Brathwaite’s guilt and focuses only on the reliability of the identification.
Dissent (Marshall, J.)
The Court is wrong to adopt the totality of the circumstances approach over the per se rule. Not only is the deterrent effect of the per se rule far greater than that of the totality test, but the opinion simply dismisses the dangers of eyewitness identification that the Court was so concerned with in Wade. Furthermore, the per se rule does not impede the administration of justice as the Court suggests. Unlike other exclusionary remedies, while a pre-trial identification may be inadmissible, an in-court identification is often a viable option for the prosecution. Also, while other exclusionary rules have been criticized for keeping relevant information from the jury, suggestively obtained eyewitness identifications that result from police implying who the criminal is, are excluded precisely because they are unreliable. In addition, the Court’s holding that a pre-trial, suggestive identification is admissible if it is reliable is frightening. It suggests that violations of due process are permissible if the state has a strong case against the defendant. Finally, even assuming that the Court is right to adopt the totality test, the pre-trial identification should still be excluded because the five factors outlined in Biggers are not adequately satisfied.

	NO. 
RULE: When a defendant makes a due process claim regarding a pre-trial, suggestive and unnecessary witness identification, the identification is NOT automatically excluded from trial. 
STANDARD: Instead, a totality of the circumstances approach is used to determine if the identification is reliable. 
If so, the identification is admissible. 
FACTORS: The factors to consider when determining reliability were outlined in a previous case, Neil v. Biggers, 409 U.S. 188 (1972). The factors include: 
(1) the opportunity of the witness to view the defendant, (2) the witness’ degree of attention, 
(3) the accuracy of the witness’ prior description of the criminal, 
(4) the witness’ level of certainty with his identification, and 
(5) the time between the crime and the identification. 
This approach is preferable to a per se rule that all suggestive and unnecessary identifications are inadmissible. 
REASONING: While previous cases on this issue have been concerned with the problems of eyewitness identification (United States v. Wade, 388 U.S. 218 (1967)), the per se rule keeps reliable evidence away from the jury. 
REASONING: In addition, the totality of the circumstances approach will have the same deterrent effect on illegal police conduct as the per se rule. 
REASONING: Finally, the per se rule would hurt the administration of justice because, again, it keeps reliable evidence away from the jury’s consideration. 
APPLICATION: In this case, the officer’s pre-trial identification was reliable. 
(1) First, he had plenty of time, and good light, to view Brathwaite in the door way. 
(2) Second, as a trained police officer working undercover, the officer knew he would need to later identify his seller; therefore, the officer paid careful attention to what Brathwaite looked like. 
(3) Third, the description the officer gave before identifying Brathwaite was made immediately following the encounter and was detailed and accurate. 
(4) Fourth, the officer had no doubt that the man in Brathwaite’s photo was the seller. And 
(5) fifth, only two days passed between the commission of the crime and the officer’s identification. Therefore, the officer’s pre-trial identification is admissible.


3. Requirement That Police Be Involved in Creating the Suggestive Identification Procedure
a. In Perry v. New Hampshire the SC-for the first time in decades- returned to the question of when suggestive identification violates due process
i. HOLDING: In 8-1 decision, the Court held that due process is violated only if the POLICE are involved in creating suggestive identification procedures
Perry v. New Hampshire (2012)
	FACTS
	PROCEDURE
	RULE
	HOLDING

	On August 15, 2008, the Nashua Police Department received a report that an African-American male was breaking into cars in the parking lot of an apartment building. Officer Nicole Clay arrived on the scene and found Barion Perry (defendant) holding two car-stereo amplifiers. During this time, Nubia Blandon alerted her neighbor, Alex Clavijo, that she had witnessed someone breaking into his car. Clavijo went to investigate and found that his car had been broken into and that his speakers and amplifiers were missing. Clay had Perry stay in the parking lot with another officer while she questioned Blandon and Clavijo in the building. Blandon stated that she had seen an African-American man opening the trunk of Clavijo’s car. Clay asked Blandon for a specific description of the man. Blandon pointed outside her window to where Perry and the officer stood in the parking lot, and identified Perry as the man she had seen. 
Perry was charged with theft by unauthorized taking and criminal mischief. Perry moved to suppress Blandon’s identification on grounds that it was suggestive and in violation of his Sixth Amendment rights. 
	The New Hampshire Superior Court denied Perry’s motion. The jury found Perry guilty of theft. The New Hampshire Supreme Court affirmed his conviction.
ISSUE
Does a suggestive identification procedure violate due process if the police are not involved in creating the suggestive circumstances?
	A suggestive identification procedure does not violate due process if the police are not involved in creating the suggestive circumstances.
Concurrence (Thomas, J.)
The Court correctly concludes that there is a due process right to the pretrial exclusion of an unreliable eyewitness identification only if the identification results from suggestive circumstances created by law enforcement. However, the Court places too much reliance upon Stovall v. Denno and its progeny in making its decision.
Dissent (Sotomayor, J.)
The New Hampshire Supreme Court failed to conduct a full analysis under the totality of the circumstances approach articulated by the majority to determine whether Nubia’s identification of Perry had corrosive effects flowing into his trial that may have violated the Due Process Clause. 
	NO. 
RULE: The Court’s previous decisions make clear that the admission of a witness’s identification of a criminal suspect is not permitted at trial when law enforcement has arranged suggestive circumstances leading the witness to identify a particular individual. In Stovall v. Denno, 388 U.S. 293 (1967), the Court held that a witness’s identification of a handcuffed man in her hotel room was suggestive but did not violate the Due Process Clause because the witness was the only person who could identify or exonerate the suspect; she was confined to her hospital room; and there were questions regarding whether she would live to identify the defendant at a later date. 
STANDARD: Thus, when determining whether a witness’s  identification is impermissibly suggestive a court should review the totality of the circumstance in each case to decide whether improper conduct created a “substantial likelihood of misidentification.” Manson v. Brathwaite, 432 U.S. 98 (1972). Perry argues that the Court should create a rule requiring trial judges to prescreen eyewitness evidence for reliability any time an identification is made under suggestive circumstances. However, such a rule would be overly burdensome on the courts. 
If law enforcement is aware that their methods of identifying a particular suspect are subject to scrutiny, they will take extra precautions to ensure reliability. 
RELIABILITY FACTORS: Once a particular identification of a suspect is made, there are many questions defense counsel may ask on cross examination to question the identification’s reliability, namely the 
(1) passage of time between exposure and identification of the defendant, 
(2) the amount of stress the witness was under at the time of the identification, 
(3) distance from the witness to the suspect, and 
(4) the vision of the witness. 
APPLICATION: Here, Nubia’s identification of Perry was not the result of overly suggestive circumstances created by law enforcement and not required to be preliminarily reviewed by the trial court for reliability. The judgment of the New Hampshire Supreme Court is affirmed.


� Katz indicates that a trespass  is neither necessary nor sufficient for the existence of a search. 


� Issue: whether placing a GPS device on a car and tracking its movements is a sear (when government monitoring of public behavior-driving on public streets- is a search; Holding: Trespass is sufficient for search (contrast views and approaches when monitoring of a person’s movements is done via a satellite or drone or cellular technology as opposed to GPS.


� A distinction developed between police actions in open fields, where the fourth amendment does NOT apply and searches of a person’s home and the areas immediately adjacent to it (the curtilage), where the fourth amendment applies. This case, decided AFTER Katz, reaffirms the open field doctrine.  


� This Court attempts to clarify the crucial distinction between curtilage and open fields. 


� The court found that if police observe behavior in a person’s home and curtilage by use of low flying airplanes it is NOT a search and need not comply with 4th A requirements. The court stressed that the plane was flying lawfully at a level of 1,000 feet. 


� Dow Chemical v. U.S. (1986): Although Dow had implemented elaborate security precautions to scrutiny the activities in its factory from view, the Court concluded that taking aerial photographs of an industrial plant complex from navigable airspace is not a search prohibited by the 4th A. 


� Involved aerial surveillance from a helicopter at 400 feet-- not NO MAJORITY opinion and the distinctly different approaches taken by J.White’s plurality opinion, J. O'Connor's concurring in the judgment, and the dissents of JJ. Brennan and J. Blackmun. 


� Issue: whether police use of a device to take “thermal imaging” of a home is a search. --Although the court concluded that surveillance from a low flying helicopter in Riley is NOT a search, but in Kyllo, use of a thermal imaging device is a search, based in part on the special place of a home in the 4th A, AND the Court stressed that the technology is “not in general public use.” 


� This Court found no reasonable expectation of privacy in what a person chooses to discard (trash) and thus police need not follow the 4th A when going through the garbage. 


� California v. Ciraolo:”What a person knowingly exposes to the public, even in his own home or office, is NOT subject of 4thA protections.--> This court addresses what is considered public behavior specifically in the context of the police putting a radio-transmitter in a container is a search. 


� Considered dog sniffs in the context of traffic stop. Court found that there was not a search. 


� Although the Court has expressed a preference for warrants, it also has been clear that a warrant is NOT required for an arrest as long as there is probable cause. 


� Seizure: a person is seized if a reasonable person under the circumstances would believe that he or she was not free to leave. [A seizure can occur if a person is stopped pursuant to a “stop and frisk.”]--If a person is seized, police may conduct a search incident to the arrest. 





� The court said that the police may arrest a person for a crime that has no possibility of a prison sentence-- this case produced a vehement dissent. 


� This case decided the question left open by Atwater: whether such arrests are permissible if they violate state law?


� A judge may issue a search of arrest warrant ONLY IF there is PC (PC=core requirement of 4th A), however in circumstances where a warrant not required, a PO can search or arrest ONLY IF there is PC; Exceptions such as Schools where searches of students’ pursues require lesser standard of “reasonable suspicion” or searches may be allowed without “reasonable suspicion,” ex: Court approved random drug testing. Nonetheless, PC is the “traditional standard of 4th A”-SC


� Probable Cause: whether “the facts and circumstances before the officer are such to warrant a man of prudence and caution in believing that the offense had been committed.” (Stacey v. Emery (1878)). TWO QUESTIONS: (1) what is sufficient belief to meet the standard for probable cause? (2) is it an objective or subjective standard?


� Illinois v. Gates: Court departed from the Aguilar-Spinelli  approach and emphasized the need to consider the “totality of the circumstances.” → general approach used in determining whether there is PC, even beyond determining whether an informant was reliable (one of the SC’s most important decisions concerning the standard for probable cause.


� Illinois v. Gates: ISSUE: Court considered when an informant’s tip is sufficient for probable cause


� Raised the question of how much PC is “enough.”-- If a PO knows that someone within the car is responsible for contraband, is there enough PC to arrest all of those within the car? Generally, is it worth considering whether PC can be expressed as a probability (committed a crime or has evidence of a crime), or are any such numbers simply invented and thus not helpful in deciding PC.[RAS<PC<preponderance of the evidence] 


� Michigan v. Summers (1981), applied in Muehler  v. Mena (2005).


� Supreme Court has held that absent exigent circumstances, the police must knock and announce their presence before entering a residence to execute a search warrant , which was initially articulated as a requirement in this case. 


� Issue: Whether there are inherently exigent circumstances in drug cases that justify a categorical exception to the knock and announce requirement. (came after Wilson v. Arkansas)


� Illustrates the point that if mistakes are made in executing a warrant, the search is permissible as long as the police action is reasonable. 


� Exigent Circumstances: In an emergency, the police can search without a warrant if there is probable cause. The emergency must justify warrantless activity and there must be probable cause. [Hot pursuit of a felon, protecting safety, and preventing destruction of evidence.]


�  Court is generally reluctant to find exigent circumstances→ Mincey v. Arizona (1978), Court rejected a claim that there should be blanket exception for all murder scenes;


� Although the Court has been most insistent on a warrant requirement for searches of a home (searches of home without warrant are presumptively invalid), Court recognized an exception when the police enter a home in hot pursuit.


� Makes clear that police cannot enter a home without a warrant to make a routine arrest. 


� This case made clear that police may enter without a warrant if there is reasonable basis to believe that an occupant of the home would be endangered were they to wait to obtain a warrant before entering. 


� The SC applied its Decision in Brigham City, Utah v. Stuart in Michigan v. Fisher


� Court, returning to the exigent circumstances exception, considered when police conduct itself can be the basis for exigent circumstances. (note when police can enter a home without a warrant based on the sounds they hear that might mean the destruction of evidence. 


� Court: exigent circumstances requires a serious enough offense to justify a warrantless entry. 


� This case said that a warrantless arrest was not permissible to arrest a person for a nonjailable traffic offense. 


� An exception to the warrant requirement is that automobiles, cars and other movable vehicles can be searched without a warrant if there is PROBABLE CAUSE. [Cases: First articulating the exception, Second, examining the question whether police can search containers found in automobiles, and Third, the issue of the ability of the police to search automobiles after the arrest of the driver. 


� Court reaffirmed the automobile exception


� Addressed whether the automobile exception extends to allowing warrantless searches of containers within teh car. 


� Whereas above are exceptions to the warrant requirement,an exception to the requirement for BOTH a warrant and probable cause for a search is the ability of police to search a person at the time of a lawful arrest.


� ISSUE: When is there actually an arrest so that a search incident to an arrest is permissible?


� The Court specifically focused on how searches incident to arrests apply in terms of the ability of police to search a car when a person has been lawfully arrested after his or her vehicle has been pulled over. 


� Arizona v. Gant: Reconsidered Belton and held that if the suspect is NOT near the car, then there is no need for the exception created in Belton. However,  Belton would still apply if the suspect was near the car and even in situations where the driver and the passenger are restrained and do not have access to the car, the police may search the interior of the car ONLY IF they reasonably believe that evidence of the crime that led to the arrest might be found. 


�  A search is permissible without a warrant or even probable cause if there is voluntary consent. --This case initially articulated the standard for “voluntariness”


� Reading did not Cover Dissent


� ISSUE: What if both occupants of a residence are present, and one consents and the other, the target of the search, refuses? 


� Seminal case granting police the power to stop and frisk individuals based on reasonable suspicion (as opposed to probable cause); created a distinction between reasonable suspicion and probable cause. 


� School officials may search a student’s purse based on reasonable suspicion [New Jersey v. T.L.O.]


� ISSUE: can many facts, which themselves are not evidence of any crime, be taken together to create reasonable suspicion to stop a car? 


� In assessing what is a sufficient tip to meet the standard of reasonable suspicion, compare Alabama v. White & Florida v. J.L.


� Here, the court upheld the constitutionality of sobriety checkpoints, where cars are stopped for a brief period to see if the driver is intoxicated


� Here, the court found unconstitutional checkpoints for officers to look into the cars to see whether there are visible illegal drugs in the car


� ISSUE: what if the school has no evidence of a drug problem and the program applies not just to athletes, but to all students participating in extracurricular activities?


� A seizure can occur if a person is stopped pursuant to a “stop and frisk.” ; HOLDING: a person is seized if a reasonable person under the circumstances would believe that he or she was not free to leave


� Nix v. Williams  is the key case recognizing an “inevitable discovery” exception to the exclusionary rule


� The right to counsel for criminal suspects during identification procedures comes largely from TWO Supreme court cases decided on the same day: United States v. Wade and GILBERT V. California





