Isit a Security Approach

Thursday, December 01, 2011
12:01PM

Is the instrument a security?
Asecurityisaninstrumentenumeratedin 2(a)(1) of the Securities Act which includes stocks, notes, and investment contracts. Whether
aninstrumentisa"security" reallyis the question of whetherthatinstrument should be regulated by the securities laws.

a. Isitfoundin the Statutory List underSection 2(a)(1)?
i. Instruments known as securities (e.g., stocks, bonds)
1) Stocks
a) Isitlabeledstock?
i) Ifyes,then, consideringinvestor expectations, people purchasing may have (1) thoughtthey would be protected
by the securities laws and (2) would have otherwise invested in real stock in the capital markets.
b) Doesithave the characteristics of stock? 4 characteristics of common stock set forth in Forman:
i) Votingrights (in proprtnto sharesowned) forbd. members, mergers, sales of assets, etc.
ii) Rightto Dividends contingenton profits
iii) Transferability (can sell itto make money; negotiable; can be pledged as collateral)
iv) Possibility toappreciate invalue
c) Iftheinstrumentembodiesall of the above characteristics, itis stock, anditisa security.
d) Ifnot, go onto seeifit qualifiesasaninvestmentK, orsome other category of security.

A na |>t| ca I L.right to dividends from
” - profits; 2. negotiability; 3. can
stoc ‘\ be pledged; 4. voting rights;

and 5.can appreciate in value.

Characteristics
of stock?

Landreth Timber
Companyv. Landreth

Investment
Contract?

Howey
Test

Not a Security - . Security
2) Notes

a) Notes may be securitiesif theyare issued forinvestment purposes. Commonly, notes have (1) fixed and periodic
interestrate; (2) principal amount given by lenderand then returned by debtor; (3) a maturity date forwhen the
principal amount must be returnedto lender.

b) Isthe note a security? Reves

i) Isthe note called a note?
i) Takeintoaccountinvestingexpectations
ii) Presume the note is a security, unless
iii) Itbears some resemblance to the following non-security notes:
i) Notesdeliveredinconsumerfinancing
ii) Notessecuredbyamortgage ona home
iii) Shorttermnotessecured by a lien onsmall business
iv) Notesevidencingcharacterloanfrom banktoconsumer
v) Shortterm notessecured by assignment of account receivables
vi) Notesformalizingopen-accountdebtincurredinordinary course of business
vii) [consumerfinancingand commercial loans]
iv) Ifitdoesn'tbeararesemblance toany of those, apply the following factors:
i) Motivation of sellerand buyerto enterinto txn

a) Didtheytransactforinvestmentpurposes? Isthe buyerinterestedinthe profitthe note will
generate? Isthe sellertryingto raise money for his biz?

b) "iftheseller'spurpose istoraise moneyforthe general use of abusiness enterprise orto finance
substantial investments and the buyerisinterested primarily in the profit the note is expected to
generate, the instrumentis likely asecurity"

c) Onthe otherhand, if the note is exchanged to promote some commercial or consumer purpose, itis
lesslikely to be asecurity.

ii) Planof distribution

a) Wasthe note offeredinabroad plan of distribution? If broad, more likely security

b) "If there exists common trading forspeculation orinvestment, the note is more likely asecurity. To
establish thatkind of trading, it must be shown that the notes were offered and sold to a broad
segment of the public."

Any other

category of

Security?
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iii) Reasonable expectations of investing publicthat securities laws apply
a) Doesanad call the notes "investments"? If yes, more likely security
b) "where, foreg, the notesare advertised as "investments" and no countervailing factors would lead a
reasonable personto doubtthis characterization,a security may be recognized. Accordingly, the
court will considerinstruments to be securities on the basis of such publicexpectations, even where
an economicanalysis of the particulartransaction might suggest that the instruments are not
securities as use din that transaction”
iv) Riskreducingfactors
a) Aretherealternative regulatory schemes that would protectinvestors; eg. existence of collateral,
insured? If uninsured, uncollateralized, more likely security.
b) Ifthereisanotherregulatory framework significantly reducing risk, no need to recognizethe
instrumentasasecurity.
Presumeit’s a security
unless

Is it called a note?

*Motivation of seller and buyer to enter into

Does it bear a resemblance to any of the

follow
*Notes delivered in consumer financing
*Notessecured by a mortgage on a home
*Short term notes secured by a lien on

*forinvestment purposes? Is the buyer
interestedin the profit the note will
generate? Is the seller trying to raise
money for his biz?

*Plan of distribution
*Was the note offeredin a broad plan of
distribution? If broad, more likely
security
*Reasonable expectations of investing public
that securities laws apply
*Does an ad call the notes
"investments"? If yes, more likely
security
*Risk reducing factors
*Are there alternative regulatory
schemes that would protect investors;
eg, existence of collateral, insured? If
u ured, uncollateralized, more likely
Not a security security.

small business.

*Notes evidencing character loan from

bank to consumer

*Short term notes secured by assignment
of account receivables

*Notes formalizing open-account debt
incurred in o ry course of business

ii. Specificinstruments (e.g., fractional oil interest, voting-trust certificate, certificate of deposit of a security, treasury stock, collateral-
trust certificate, etc.)

b. InvestmentContracts (Howey test)
AninstrumentisaninvestmentK, and hence asecurity, when (1) investors invest money; (2) are dependent on otherinvestors
and/orthe promoterfora return on theirinvestment; (3) the interestis boughtin orderto obtain afinancial return; and (4)
investors don’t participate meaningfully in the venture butinstead rely solely on the efforts of others.
i. Aperson invests hismoney
1) Investmoney, cash?
2) Ifnotmoney, mustbe somethingofvalue
a) Should be somethingthatwould have otherwise gone to the capital markets
b) Eg.Laboris valuable butusuallythe personisonly contributing laborto make alivelihood; only qualify if it would have
beeninvested elsewhere
3) Investingshould be voluntary/free choice (Daniels - pension plan case)
a) Intenttoinvest, linkto capital markets
ii. Ina common enterprise (SG Ltd - virtual stock exch case)
1) Circuitsdifferastowhetherone orbothhorizand vert. are needed
2) Horizontal commonality
a) Poolingofinvestorassets?
b) Allinvestorsshare in same risks/profits of enterprise
i) Rationale - collective action problem; common info desired
3) Broadvertical commonality
a) Investorreturns/success loosely depend on the effort, expertise of the promoter
4) Strictvertical commonality
a) Investorreturns/successloosely depend onthe effort, expertise of promoter & promoter has his own stake in the
outcome
i) Watch out forwhenthe promotergets paid a fixed fee
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Common Enterprise - Step by Step

| Fortunes are tied to

ithe fortunes of other
investors by the
pooling of assets.

I I Engagedina
Success of investors

dependent on the efforts

and success of one

common

enterprise

seeking investment.

Success of investors
dependent on the
efforts of one
seeking investment.

ommonality

iii. Andisledto expectprofits
1) Investor mustbe investingtotry to getmore money
2) More than just consumption of the interest acquired (Forman)
3) Types of profits:
a) Capital appreciation resulting from the development of the initial investment
b) Distributions of earnings resulting from the use of investors'funds (eg. Dividends) (Forman)
c) Fixedreturns(Edwards - lease buyback agreement)
4) Can'tbe:tax deduction, favorable tax consequences, savings by havinglow rent.
a) ‘"investorseemsto be motivated by adesire to obtain/consume ___, ratherthan seekingareturn on the acquisition"

iv. Solelyfromthe efforts of others
1) Neednotbe 100% efforts of others
2) Effortisona slidingscale, consider:

a) Investorinvolvementundermines policy rationales (if involved in biz, they don’t have info asymmetry);

b) c/a-involvementinsignificant, stillno access toinfo.

c) c/c/a-theinvestorissophisticated, or hasbargaining power, so whetherinvolved or not, securities laws need not
mandate disclosure here

3) Watchout forreferral fees
4) Watchout forthe enterprise's success beingtied to pure luck

a) Consider:whatkind of infowould the investor need to assess for the investment now and going forward? If thatinfoiis
the type that the promoter can disclose cheaply, and the investors don’t have access toit, more willingtofind a
"security" and regulate this txn.

5) Partnerships

a) General partnership interestis not considered a security because general partners usually [and by definition/ matter of
law] take active role in the partnership.

i) General partnershipinterestis considered asecurity whenthe general partner retains little ability to control or
manage the profitability of the investment:

i) Agreementleaveslittle powerin hands of investor-partner
a) Orthe powerwasillusory (per Merchant Capital)
ii) Investor-partnerlacks experience and knowledge in business affairs of that enterprise as to be incapable
of intelligently exercising his or her partnership powers
a) Lookat that particularenterprise
iii) Investor-partnerisso dependenton a unique entrepreneurial or managerial ability of the manager that
he cannot in all practicality replace the manager or otherwise exercise meaningful partnership powers
a) Eg.Moneyis sotied up ina contract that the manager/promoternegotiated and only he cantouchit

b) Limited partnership interestis generally considered asecurity when the limited partneris passive and relies on the
general partners to manage the enterprise.

i) Limited partnershipinterestis notasecurityif the limited partnerhas explicit voting power on, eg. Whether
specificpieces of land should be sold; if retains pervasive control overitsinvestment such thatitcannot be
deemedapassive investor. (ie. limited partners can engage in extensive activities yet retain their limited liability
status)

c) Limited liability partnershipinterestis generally considered a security because, by their definition, they are registered
with the state and partnersinthe LLP are NOT vicariously liable forthe LLP's debts and obligations; hence partners tend
to be extra-passive because noincentiveto retain control over biz.

v. Land+Services contracts may be securities when there's aoffer/sale of some land coupled with the promoter performing certain
rental services forthe purchaser-investor. A laHowey
1) Make sure the investoris buyingintothe agreementforinvestment purposes, notto buy acondo, find a job, make a living.
2) Also, land +services Kwill normally not satisfy the horizontalcommonality prong (unless there's a pooling of investor money
to build condos/strip malls and distribute profits pro rata).
vi. Franchise agreements (ordealerships, distributorships, leasingarrangements) are typically not investment Ks because of the
meaningful managerial efforts the franchisee-investor putsin (eg. The day to day operations, maintaining the store, paying costs of
operation, keeping employee rationale).
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1) AfranchisejsaninvestmentKwhere the franchisee-investordoesn't have any meaningful or realisticauthority over the
franchise. (like not even any power overthe day-to-day operations)

2) Butifthe franchise agreementisreally a pyramid scheme (where profits are sought from selling more and more franchises
(by recruiting more and more franchisees)) thenaninvestment Kwill normallybe found.

c. Arethere alternative federal regimes that preclude securities regulation? (Daniels, Marine Bank)

i. Doesthe FDICinsure the certificates of deposit?
ii. Isthe mandatory pension planregulated by ERISA?
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GunJumping Rules Approach

Monday, November 28,2011
12:32PM

GunJumpingrules analysis
A. Areyou in registration
a. Inregistrationsignifies the registration period where the issuer being talking with U/Ws up until the completion of the off ering
period.
b. Hasthe company taken preliminary stepsforconsideringaPO?
c. Hasthe board decidedto go publicand began talking with i-banks?

B. Whoisdoing what?
a. SectionS5appliestoissuers, U/Ws, dealersin publicoffering context
b. Section5does notapplyto secondary marketactors who aren'tissuers, U/Ws, or dealers
c. Section5doesn'tapplytounsolicited brokers'transactions
d. Doesn'tapplytotransactions by a dealeroutside of the 40-day period after the reg. stmt effective

C. Isthere a registration statement?
a. Filed?Ineffect?

D. Pre-Filing
a. Duringthe pre-filing period, 5(a) bans sales until the reg. stmt effectiveand 5(c) bans all offers before the filing of the reg. stmt.
b. Per2(a)(3), an offeris broadly defined as any offer orany attempt to dispose of orsolicit an offerto buy a security. [this definition
excludes such communications as between the issuer [or anyone controlling or controlled by the issuer], U/W, oramongst U/Ws. ]
c. Further, efforts that condition the publicmind or arouse publicinterestin particular securities constitute an offer.
d. Doesitconditionthe publicmind? Considerthe followingfactors:
i. Motivation of the communication. Was the statement made forthe purpose of peakinginterestinthe PO? Was the
statement made before therewas any PO decision?
ii. Type of infocommunicated. Is it soft (forward looking, hard to verify, more like an offer) orisit hard (factual, financials,
proxy statements, dividend notices, financial development to the press,[commercial communications] less like an offer)?
iii. Breadth of the distribution. Was the communication broadly disseminated, looking more like conditioning the public? Or
was it narrow, to selectgroup?
iv. Formof the communication. Was ita written orrecorded communication thatis easily reproducible, looking more like
conditioningthe public? Orjustaspoken statement that could not be reproduced?
v. Are particular facts about the offering mentioned? Was the U/W mentioned, or mentioned by name? Is the type of
security, the amount, the price mentioned? If yes, thenit's very likely conditioning the publicmind and very likely an offe r
because there would be no other purpose for such acommunication than to type the upcoming offering.

e. Doesasafe harbor, making it otherwise not an "offer", apply?
i. 135

1) Short, factual notices though any medium announcinga proposed registered offering by the issueris not an 'offer'if
(1) the ad contains a legend clarifying that the ad is notan offer; (2) the infoislimited to (a) the name of the issuer;
(b) title, amount, and basicterms of the securities; (c) the amount of the offering; (d) the anticipated timing of the
offering; (e) a'brief statement' of the mannerand purpose of the offering, without naming the U/Ws; (f) whetherthe
issuerisdirectingits offeringonly to a particular class of purchasers. Any otherinformation contained in the Ad will be
considered an "offer." (3) U/Ws cannot use this SH.

2) Can'tnamethe U/Ws or thatthere are U/Ws inthe offering

3) Theissuermayreference the offeringinthisSH.

4) Noforward-looking statements allowed

1) Communications by WKSIsin the pre-filing period are not "offers" for 5(c) purposes provided that (1) the issuerisa
WKSI (defined in Rule 405); (2) the communicationis deemed an FWP and a prospectus under2(a)(10); (3) ifit'sa
written communication, there is alegend as provided by 163(b)(1)(i) [saying the issuer will file areg stmtand you
should read thatand the prospectus, available on SEC website] (immaterial failure toinclude the legendis ok solong
asthere was good faith/reasonable effort to comply with the legend condition, the FWP isamended to incl the legend
ad soon as practicable); (4) the communicationis filed uponfiling of the reg stmt;

2) U/WSscannot use thisSH.

3) Theycanreference the offering

4) AWKSI pre-filing statement made underthis rule would still be considered a "prospectus" for 12(a)(2) purposes

1) Statements made priortothe 30 day period before the filing of the registration statement are not offers under 5(c) as
longas (1) they were made by or on behalf of the issuer, (2) they do not referto the offering, (3) the issuertakes
reasonable steps to prevent dissemination of the communication during that 30-day pre-filing period, and (4) U/W
can'tuse this SH.

2) Cannotrefertothe offering

3) Allissuerscanuse thisSH.
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iv. 168
1)

v. 169
1)

2)
3)

ReportingIssuers communicating factual businessinfo and forward lookinginfo regularly released in the ordinary
course of businessin same type/mannerare notan "offer" if: (1) the issuerisa reportingissuer; (2) itis factual
businessinfoas definedin 168(b)(1) or forward-lookinginfo as defined in 168(b)(2); (3) the issuerhas previously
released or disseminated the info of the type; (4) the type, manner, and form of the info released now is consistent
withthe pastreleases; and (5) the communication does not mention the offering.
Factual bizinfo:

1) Factualinformation aboutissuer, its business or financial developments, or otheraspects of its business;

2) Advertisements of, orotherinfo about, products, services; ...
Forward-lookinginfo:

1) projectionsofrevenues,income (loss), earnings (loss) pershare, dividends, capital structure, etc.;

2) statementsabout management’s plansforfuture operations, including plans about products and services

3) Statementsaboutthe issuer's future economic performance, including statements of the type contemplated by

the management's discussion and analysis of financial condition and results (MD&A type info); and
4) Assumptionsunderlying orrelating to any of the info described above.

Non-Reporting Issuers communicating factual business info regularly released in the ordinary course of businessin
the same type/mannerare not "offers" if: (1) non-reportingissuer; (2) itis factual businessinfo as defined in 169(b)
(1); (3) the issuer previously released or disseminated the information in the ordinary course of business; (4) does not
apply to communications made by U/Ws; (5) cannot refer to the offering; (6) the type, manner, and form of the info
released now is consistent with the pastreleases; (7) the information cannot be directed to investors or potential
investorsin their capacity as such (has to be communicated forintended use by customers and suppliers) (evenifit's
beensentoutbeforeinord. course).

No forward looking stmts

No U/Ws

vi. Ifthe communicationdoesn'tfitinany of these safe harbors, it doesn't meanit'san offer --- you canstill argue that it's not
an "offer" by using the factors (motivation of commctn, type of info, breadth of distribution, form of communication, don't
mention any specifics about the offering)

E. WaitingPeriod

a. Inthe waitingperiod, 5(c)'s ban on offers nolongerapplies, but 5(a) and 5(b)(1) apply.
b. 5(b)(1) prohibits the transmission of a prospectus that does not comply with Section 10requirements.

c. Isita prospectus?
i. Aprospectus, per2(a)(10)is defined as any written or broadcast communication offeringasecurity.
ii. Isit written or broadcast?

1)
2)

Oral communications are not prospectuses.
Road shows are considered oral communications and offers, and are not prospectuses under 2(a)(10).

iii. Isitan offer?

1)
2)
3)
4)

Per2(a)(3), an offeris broadly defined as any offer orany attempt to dispose of orsolicitan offerto buy a security.
Further, efforts to condition the public mind orarouse publicinterestin particularsecurities constitute an offer.
Factors: motivation; type of info; breadth of distribution; form of communication; facts about the offering.

Safe Harbors? 135, 163, 163A, 168, 169

iv. Ifit'sa written offer, is it otherwise nota "prospectus"? 2(a)(10)(b); Rule 134; Roadshows

1)

Tomstone Ads

1) Tombstone ads under2(a)(10)(b) are exempt from the definition of prospectus. These are written
communications that state where a written section 10 prospectus can be obtained, plus briefinformation
aboutthe security, the price, and where you can make an order.

2) UnderRule 134, Aftera registration statementhas been filed, written communications that provide no mifore
information thatthatlistedin the rule are not "prospectuses": (1) it contains no more info thatthat listedin
134(a)(1)-(22); (2) if required, itcontains alegend as per 134(b)(1) that the reg stmt has beenfiled butits not
effective, so the securities cannot be sold or purchased AND states the name and address of a person from
whom awritten section 10 prospectus may be obtained; (4) but legend notrequired but CAN be containedin
communications which do no more than state from whom a written prospectus can be obtained andinclude a
URL where the prosp may be obtained; (5) legend not required but CAN be contained in communications that
already are preceded oraccompanied by asection 10 prospectus (prelim. Prospectus OK - anything otherthan
an FWP). (6) A communication sent underthis SHthat is also accompanied or preceded by a section 10
prospectus MAY SOLICIT an offerto buy the security or request that the recipientindicate whether he might be
interested solongasit contains a disclaimer-like legend. (7) When the rule requires the communication to
accompany/be preceded by asection 10 prospectus, and the actual communication is electronic, providing a
hyperlink to the prospectusisfine.

3) Forward-lookinginfo NOT OK

4) "three years of audited income statements, including revenues, costs, earnings" is NOT OK
5) U/Wscan use this

6) OKAdsunderthisrule:

Three typesof Ads underthisrule:
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1. Advertisementof offering with lots of shit about the offeringand the company +a legend.
2. Advertisement of offering with lots of shitabout the offering and the company +Rule 430
prospectus
i. Nolegendneededbutyoucanthrowoneinthere
ii. 134(d) Thiscommunication may solicitfrom recipientan offerto buy; mayalsorequestthe
recipientindicate hisinterest somehow. Butit has to have a disclaimer: no offers to buy can
be accepted until the reg. stmt. has become effective.
3. Advertisementthatonly says, where you can obtain a prospectus, and provide the link. Can also say
what type of security, the price, and where/who you can make orders. (oldschool tombstone ad)
i. Nolegendneededbutyoucanthrowoneinthere.
1) Ifthere'sa prelim prospectus + tombstone ad that names U/Ws and their roles, no legend + mail back
card ==> OK

2) Road Shows

1)

Road shows are not "prospectuses" underthe meaning of 2(a)(10) as they are oral communications and offers.
Under Rule 433(d)(8), written materials used in road shows and only available as part of the road show are also
notconsidered prospectuses.
But recorded road shows (non-live recorded) is a prospectus, but the issuerdoesn't have tofile it with the SEC.
Buta non-reportingissuer mustfilean electronicroad show unless they make a copy of one available online
i) Ifthe written communications are available outside the road show (posted online, passed out), then they
are considered FWPs and must be filed pursuant to Rule 433.

3) OralSolicitations

1)
2)

3)
4)

Non-broadcast oral statements are expressly allowed under 2(a)(10)'s definition of prospectus.

Inthe waiting period, a broker of issuer-co finds out about the upcoming IPO, so she calls up a bunch of her
favorite college friends and tells them issueris awesome, their stock will rise if you buy.
Thisisokunder5(b)(1)

Might have a 10b-5 problem

v. Ifit'sa prospectus, doesit comply with section 10? 10(a); Rule 430, Rules 164 & 433 FWP meet 10(b)
1) Three options: 10(a) prospectus; preliminary prospectus under Rule 430; FWP under Rule 433 and 164.

2) 10(a)

1)

10(a) prospectus contains everythingin the registration statement, minus some of the documents.

3) Rule 430 Preliminary Prospectus ("red herring")

1)

UnderRule 430, a prospectus meets requirements of §10for purposes of §5(b)(1) if, prior to effective date, the
statement contains substantially the same info required by 10(a) but omits info wrt the offering price, the U/W
discounts or commissions, discounts or commissions to dealers, amount of proceeds, conversion rates, call
prices, or other matters depending on price. A Rule 430 prospectus must contain a legendin red ink stating that
aregistration statement has notyet become effective. It mustalso contain aform of Statement of Add'l
Information available upon request. If all the requirements of Rule 430 are met, issuers may freely these outto
potential investors.

4) Rules 164 and 433 FWPs

1)

UnderRule 164, an FWP is a written communication (any communication that's not oral or live) that offers to
sell/solicits an offerto buy asecurity that doesn't meet the requirements of section 10. If it complies with
conditions set outin Rule 433, itsatisfies 10(b).

(1) Must have filed a registration statement;
(2) 433(b)(1)-(2), if non-reporting, unseasoned issuer, must also accompany/precede every FWP with asection
10 prospectus (can use Rule 430 prospectus during waiting period; hyperlinkingis fine)

i) butifyoualreadysentoutan FWP with the accompaniment, noneedtosend anothersection 10

prospectus with your FWP unless the prospectus has changed;

(3) 433(c), FWP can contain info not containedin reg stmt so longas it doesn't conflict with info contained in
reg.stmtor periodicreports;
(4) 433(c), must contain a legend per Rule 433(c)(2)(i)-(ii) saying the issuerhas filed areg stmt but you should
read the prospectus before youinvest AND here is the email address where add'l documents can be requested;
(5) 433(d)(1)(i), Issuer must file, by date of first use: (a) FWPs that are distributed, prepared, used by the issuer
("issuerfree writing prospectus") and (b) any portions of FWPs created by offering participants that contain
issuerinformation.

i) 433(d)(1)(i)(B) - Issuer need notfile participant FWPs that contain info only "derived" fromissuerinfo.
Eg. Information that is prepared on the basis of issuerinformation but doesn't directly contain
theissuerinfois not "issuerinfo" -- eg. U/Ws own valuation analysis

ii) (5.5)433(f), If the issueroroffering participantauthorizes or provides any information thatis later
published by an unaffiliated mediasource eg. magazine, newspaper, etc., the conditionsin (b)(2) and (c)
donotapply, butthe issueroroffering participant (a) must not have paid the mediasource, and (b) must
file the communication andinclude the 433(c)(2) legend within 4 business days of becoming aware of its
dissemination (unlessit'salready beenfiled).

(6) 433(d)(1)(ii), offering participant must file FWP by date of firstuse if it was reasonably designed to achieve
broad unrestricted dissemination

i) eg.Sendouta pressrelease;give copy of packettoa NYT journalist;

ii) BUTNOT: U/W sends FWP to list of clients and customers (SEC Release No. 8501),

(7) 433(d)(3)-(4), however, there is no filing requirement for issuers/participants for that FWP if it was already
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previously filed w/ the SECand there are no material changes oradditions. (8) there isalso nofiling
requirement forissuersif previously-filed FWPs contain the issuerinformation.
9) (9)433(g), Issuersand participants mustretain all FWPs they have used (unfiled)for3years following the initial
bonafide offering of the securities.
10) (10)164(b),(c),(d), if there was an innocent mistake regarding whethertofile, include legend, orretain, under
Rule 164(b), the issuers/participants can cure "immaterial" failures if they acted in (a) good faith and with (b)
reasonable care and (c) remedy the problem.

vi. Ifthe communication is a valid 10(a) prospectus, preliminary prospectus, or FWP, then it meets section 10 and doesn't
violate 5(b)(1).

F. PostEffective Period
a. The5(b)(1) banon carryinga prospectus that doesn't comply with section 10 still appliesin the post effective period. 5(b) (2) also
mandates that the delivery of securities must be accompanied with a 10(a) prospectus.

b. 5(b)(1) Analysis - Same exact as above
i. Isita prospectus?

iv.

A prospectus, per2(a)(10) is defined as any written or broadcast communication offering a security.
Isit written or broadcast?
1) Oral communicationsare not prospectuses.
2) Roadshowsare considered oral communications and offers, and are not prospectuses under 2(a)(10).
Isit an offer?
1) Per2(a)(3), anofferisbroadly defined asany offerorany attemptto dispose of orsolicitan offerto buya
security.
2) Further, efforts to condition the publicmind orarouse publicinterestin particular securities constitute an offer.
3) Factors: motivation; type of info; breadth of distribution; form of communication; facts about the offering.
4) Safe Harbors? 135, 163, 163A, 168, 169

Ifit's a written offer, is it otherwise nota "prospectus"?

1) Tombstone Ads
1) Tombstone ads under2(a)(10)(b)
2) UnderRule 134

2) Road Shows
1) Road shows are not "prospectuses"

3) Traditional free writing
1) 2(a)(10)(a). Post effective, acommunicationisn'ta"prospectus" anymore if asection 10(a) prospectus

was sent (now or previously) to the person who received the current communication.

ii. Ifit'sa prospectus,doesit comply with section 10 requirements?

10(a)
FWP underRules 164 and 433
1) Canno longeruse aRule 430 preliminary prospectus to accompany the FWP

c. 5(b)(2) Analysis
i. 5(b)(2) mandatesthatthe delivery of securities must be accompanied with a 10(a) prospectus.

Thisisachievedvia5(b)(1) because a written confirmation of salesis aprospectus under2(a)(10), and if accompanied
by a 10(a) prospectus, it constitutes traditional free writingand does notinvoke section 5(b)(1).

ii. Isthereadeliveryrequirementto ? The prospectus delivery requirement under 5(b)(2) applies to everyone except
those outlinedinsection4and Rule 174.

[whoisthe person andindicate which exemption applies to him]

4(1) exempts anyone whoisnotanissuer, U/W, or dealer from this delivery requirement.

4(3) exempts dealersand U/Ws who are acting as dealers (no longeracting as U/Ws for the offering), unless (a) the
transaction takes place during the 40 day period afterthe effective date of the reg. stmtor; (b) if the securities of the
issuerhave neverbeensold (it'satrue IPO), then the applicable periodis 90days; and (c)4(3)(c), if the transactionis
foran U/W's unsold allotment, the U/W has a forever delivery requirement.

1) Under174(b), thereis no prospectus delivery requirement fordealers and U/Ws acting as dealers as to
reporting companies. 174(d) states thatif (1) it'sa non-reportingissuerbut(2) as of the offering date, the
securityislisted on aregistered national securities exchange, then the delivery period is 25 days. 174(h) also
saysthatany obligation underRule 174 or 4(3) to delivera prospectus can be satisfied by Rule 172's access
equalsdelivery.

4(4) exempts brokers when executing unsolicited broker's transactions .

iii. Was Delivery Sufficient?

The 5(b)(2) prospectus delivery requirement is satisfied if the conditions of Rule 172 are met. Amongthe
requirements is thataregistration stmtis effective and that the final statutory 10(a) prospectus s filed with the SEC.
UnderRule 172, Issuers, U/Ws, dealers may choose not to send out the final 10(a) prospectus with the written
confirmation of sales solongas (1) a registration statementis filed and (2) the 10(a) prospectusis filed with the SEC
(orif notfiled, issuermade agood faithand reasonable effort tofile). Note the condition setforthin 172(c)(3) thata
10(a) prospectus must be filed need not be metfora dealerto benefit fromthis safe harbor.
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If the conditionsin Rule 172 are met, it exempts written confirmations of sales from the reach of 5(b)(1), AND 5(b)(2)
ismet.

iv. Did Satisfy the Notice Requirement?

Rule 173 has a notice requirement thatistied tothe prospectus delivery periods. If there's a prospectus delivery
requirement, an U/W/dealer/issuer has to provide eithera 10(a) prospectus ora notice saying thatone would be
requiredif itweren'tfor Rule 172 within 2 days of completion of the sale. This s to notify purchasers of legal rights
undersections 11and 12.

This notice requirementapplies evenif the U/W/dealer/issuer relies on Rule 172 to effect delivery; would still have to
sendthem alittle notice w/in two days following completion of the sale that they would have been entitled to receive
a10(a) prospectus.

v. The Delivery Periods Still Matterin Other Contexts:

Rule 172 only applies to written confirmations of sales and notices of allotment of securities. Apart from those two
things, the prospectus delivery requirement time periods are still crucial for: (1) free writing under 2(a)(10)(a) that
require actual delivery of a 10(a) prospectus to satisfy 5(b)(1) [does there need to a prospectus delivery requirement
tosstill send the traditional free writingw/ a 10(a) prospectus?];
1) Atstart of the post-effective period, an IPOissuer mails outa glossy brochure on the offering to drumup
interestamonginvestors.
1) Thisisa prospectusandunlessit'saccompanied by a10(a) prospectus (because it's an unseasoned/non
reportingissuer) and make itan FWP, itwill violate 5(b)(1).

2) 172 won'twork because 172 only exempts confirmations of sales and notices of allocations.
(2) Rule 173 has a notice requirementtied to the prospectus delivery periods-- if there's a prospectus delivery
requirement, an U/W or dealerhas to provide eithera 10(a) prospectus or a notice saying that one would be required
ifitweren'tforRule 172 within 2days of completion of the sale.
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Civil Liability Approaches

Monday, November 28,2011
10:18 PM

a. Section1l
1. Section 1lgovernsfraudinthe registration statement;it prohibits material misstatements, omissions of material facts that
must have been stated, and omissions to state a fact thatis necessary to make a statement not misleading at the time the
registration statement becomes effective.
2. Show connectiontointerstate commerce
i) Plaintiff must have purchased oracquired the security through ameans orinstrumentality of ISC.
3. Action mustbe brought within section 13's statute of limitations, no laterthan 1 year after discovery of the falsity, and no later
than 3 years after the security was bonafide offered to the public.
4. Plaintiff mustshow tracing forstanding
i) Thereisa stricttracing requirementundersection 11(a). Plaintiff must prove that (1) he or she acquired such security
fromthe issuerinthe PO or (2) he can trace the securitiesto the allegedly falsereg. stmt. ( Krim)
5. Defendant mustbe enumeratedin statute
i) everypersonwhosigned the registration statement (6(a)) —includesissuer, CEO, CFO, comptrolleror principal accounting
officer, and the majority of its board
ii) directors
iii) experts(fortheirpart)
iv) underwriters
v) Andtheircontrolling persons (Section 15)
6. Plaintiff mustprove
i) Untrue statement of material fact;
ii) Omitted to state amaterial factrequired to be stated therein; or
iii) Omitted to state amaterial fact necessary to make the statements therein not misleading
iv) Materiality
i) Material iswhen reasonable investor would think the fact would significantly alter the total mix of information . This
ismeasured as of the time the registration statement became effective
ii) Twowaysto measure: measure magnitude viasome metric; look at stock price change at disclosure of truth.

a) When consideringthe magnitude, one popularrule of thumbistolook at whetherthe stmtrelates to 5% of
earnings, revenues,orincome. Ifitrelates to more than 5% of earnings, revenue, income, thenit's likely
material. Then, you have to consider qualitative factors to putthe #s into perspective. "that particular
misstatement allowed the company to meet expectations/mask a change in earnings. "

b) Whenlookingatstock price, (1) whenwas the truth really revealed into the mkt? on one hand, this could be
the date.. Onthe otherhand, this could be the date. (2) did the stock price change?

iii) 11(a).If the misstatement or omission was not material because (1) the marketalready knew about the fraud at the
time of purchase, (2) was insignificant, then the misrepresentationis not actionable

7. Plaintiff must not have known about the falsity
i) 11(a). If plaintiff knew about the misstatement/omission at time he/she purchased the securities, the fraud is not
"material" and hence notactionable
8. Nointentrequirement
i) Defendantprovesdue diligenceto avoid liability
i) Non-experts astonon-expertised portions must prove (1) reasonable investigation; (2) reasonable ground to
believe(3) did believe (4) all the statementsin the reg stmt were true.
ii) Expertsmay be liable only forthose parts prepared or certified by them. An expert willnever be liableas an expert
fora non-expertise partof the regstmtunder §11(A)(4).
iii) Non-experts astoexpertised portions, only have to show (1) that they had reasonable ground to believeand (2) did
believethatall the statementsinthe regstmtwere true.
iv) Experts as to expertised portions, have to show that (1) afterreasinvestigation, (2) he had reas ground to believe
and (3) did believe (4) thatthe stmtsinthe reg. stmt. were true.
a) Similartowhatthe nonexperts must prove fornon expertised parts of the reg stmt.
v) Reasonablenessunder1l(c)isthatrequired of a "prudent maninthe managementof hisown property." Under
Rule 176, the reasonableness of investigation and of belief depends on various factors concerning the type of
person and the nature of his relationship with the issuer.
ii) Expertsare:accountants, engineers, tax people, auditors.
i) Attorneysrenderinglegal advice are NOT experts
iii) Expertised portions: financials, audit statements
iv) Nonexpertsare executives, U/Ws, outside directors,
v) Nonexpertised portions can be statement re the company, CEO's bio.
vi) Intheend,insiders/higher-ups will have a hard time proving due diligence because, given their position, it will be hard to
believethey had reasonable grounds to believe afalse statement was true.
i) Insidershave accessto lots of info; many of the insiders sign/guarantee the reg stmt
ii) Outsidersdon’thave as much access but have duty to reasonably inquire and make independent verification of info;
reasonably familiar with bizand operations? Regularly attend bd meetings where bd discusses every aspect of the
biz? Familiar with co's development of new productlines? Involved in various co decisions?
9. Noneedtoprovereliance
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b.

i) unlessP purchased afteryrof earnings stmts generally available.
10. Nolosscausationrequirement
i) §11(e)permitsthe defendanttoreduce (eitherin partortotally) the plaintiff's monetary recovery by showingthat the
loss (or portion thereof) was attributable to factors other than the material misrepresentations/omissions contained in
the reg. stmt.

ii) First, calculate the maximum amount of damages: IPO price - value of the security at time of suit, a la Beecher.

i) The maxamountof damagesrecoverable. Then D will argue, no, lam not liable forthat entire amount. lam only
liable for damages that my misstatement caused. So we have to look at the date of publicdisclosure and measure
marketreactionthen.

iii) Examine the date the publicfound out about the misstatement/the truth was revealed.

i) Pwillargue the date on whichthe price dropped was the disclosure date

ii) Dwill argue the date on which price went up was the disclosure date.

a) Arguethefactsforthis-- eg. Disclosure tothe SEC couldn'thave been the operative date because that
assumesinsiders atthe SECleaked the information to the market.

b) "theentiredropin priceisn'tcaused by the misstatementbecause it wasn't until Novemberthe publicknew
aboutthe misstatement, and if you wantto see the effect of the misleading statement, look at how the price
reacted onthat Novemberdate."

iv) Ifthe court goes withthe date where the price dropped, Dwill argue, yes, the price did drop, butitwasn't ALL due to the
misstatementin the reg. stmt. The rest of the drop in price was due to overall market movement, other negativeinfoin
the news, etc.

a) Tomake a compellingargument, D must present evidence that co behaved like othersimilar companies that
wentpublicatthe same time and everyone did the same because of outside market factors. Must create a
basket of stock and track how that basket did relative to your company.

i) Pl will rebut by sayingthe company's drop in price wasin excess of the market, that the marketknew of the
misstatementlike right afterthe IPO bcof a leak which caused this drop overa longer period, you disclosed positive
info atthe same time which offset the bad news.

a) Tomake a compellingargument, P will say that the co underperformed the mkt (did worse than the mkt so
there must have been some bad news) and plus, the companies you compared yourself to are very different,
difft product, diffteverything.

11. Damagesare limited to the offering price

i) Section 11(e)setsforththe calculation of damages to which a plaintiff is entitled. Foreach share traceable to the PO, §11
damages equal the difference between what the plaintiff paid fortheirshares (but not exceeding the offering price) minus
one of three possibilities,dependingon whether, and if so when, the plaintiffsold theirshares. (1) if the plaintiffsold
shares before suit, subtract price paid for shares by the resale price. (2) if the plaintiff stillowns the shares atthe end of
suit, subtract the value of the shares at time of the filing of suit. (3) if the plaintiff sold the shares afterfiling suit but
before judgment, then subtractthe resale price (if it's greaterthan the value at the time of filing the suit). Per11(g), the
damages cannot exceed the price at which the security was offered to the public.

ii) Underwriters cannotbe held liable for more than the total price at which the securities underwritten by him were offered
tothe public.

iii) When calculatingthe value of asecurity, price is only agood proxy for value at a given pointin time if the market knew of
all relevantand material info (and is efficient). Price will be a bad proxy forvalue if there is material information the
market does notknow, the marketisirrational, orthe marketisinefficient.

12. Defenses
i) Under11(b)(1),(2)'s whistleblower defense, if anonissuer defendant discovers amaterial misstatement oromissionin
the registration statementand (1) resigns; and (2) tells the SECabout the alleged fraud then he is off the hook
ii) 11(a). If the misstatement or omission was not material because (1) the marketalready knew about the fraud at the time
of purchase, (2) was insignificant, then the misrepresentationis notactionable

iii) Undersection 13's statute of limitations, section 11lawsuits are barred after one year from the date plaintiff discovers

the falsity, and the most, 3years from the time of the offering.

13. Jointand Several Liability

i) Under11(a)(f)(1), violators generally are subject to jointand several liability, with two statutory exceptions. 11(e) limit s
the liability of underwriters to the total price at which the securities underwritten by him and offered to the public. 11(f)
(2)(A) limits the liability of outside directors to their proportionate liability (based on their degree of wrongdoing relati ve
tothat of other defendants).

ii) Defendantscanthenseekto adjusttheirrelative exposure to liability through both contractindemnification and
contribution rights undersection 11. as for contribution, in the trial of a non -settling D the jury assesses the relative
culpability of everyone and only the non-settling Ds have to pay their share, the settling Ds need not pay another cent.

Section 12(a)(1)

1. Undersection12(a)(1), aperson who offersorsellsa securityinviolation of section 5will be liable to the person purchasing
such security from him forrescission, orif he nolongerowns the securities, damages.

2. Mustmeetthe SOL (no more than 1 yr from discovery of violation, no more than 3 yrs after offering)

Plaintiff isanyone purchasing asecurity from "seller" in violation of section 5

4. Defendantsunder12(a)(1)include (1) actual sellers who pass title to the plaintiffand (2) people who successfully solicitthe
purchase, motivated by theirown financialinterest or that of the securities owner. Undersection 15, (3) control persons of
these defendants are also potentially liable unless they had (a) no knowledge of or (b) no reasonable ground to know about the
facts givingrise tothe liability here.

w
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5.

6.

7.

i) Examples
i) Issuerasseller;dealerasseller;re-saleinvestorasseller; U/Wasseller
ii) Agentforavendor(eg. Broker) who successfully solicits the purchase forthe vendorcan be aseller
ii) Can'tsueseller'sseller
iii) One statutorysellercansue another statutory sellerforcontribution.
i) Eg.lssuersellssecuritiesinaprivate placement;the sellingagentF-s up. Violates section 5. Eis an offeree, and he
tells Baboutthe offering. Ejust usually passeson tips like that to B.
a) Issuercanonlysue E for contribution as a statutory sellerif Ewas himself soliciting for own/issuer's financial
benefit.

ii) Eg.Issuerwantsto doa private placement, brokerhelpssolicit people for the offering. Investor purchased directly
fromissuer. Suesissuerforviolation of section 5because they offered to someone who couldn’t "fend forself."
Issuersues U/W for contribution.

iv) Control person cansue the statutory sellerforcontribution

Plaintiff must prove:
i) Actualviolation of section 5.
ii) 12(a)(1) actionable section 5violations
i) Resalethatisn'texemptfromsection5
ii) Sellingbefore regstmteffectivew/oan exemption
iii) Failure todeliverthe prospectuswhenrequiredtodoso- 5(b)(2)
iv) Made offerbefore regstmtfiled
v) Thesection5violation doesnotneedto be in relation to plaintiff's own purchase but the defendant-seller must
have violated section 5himself

a) Bird purchased 100 sharesinthe IPO. Suppose issuer's U/Ws failed to send afinal prospectus to Bird with her
confirmation and the issueralso failed tofile the final prospectus w/ the SEC.

b) Rositaisanotherinvestorinthe IPO.She did receive herfinal prospectus w/ her confirmation of sale. Can she
bring suitunder12(a)(1) rescission forissuer's failureto send Bird afinal prospectus with the confirmation of
sale?

Noreal defenses
i) Duediligence, goodfaith, reasonable care isirrelevant
ii) Nolosscausationdefense (issuerviolates section 5when selling to investor; market tanks because of shortage of lumber;
investorcanrescind the K forthe purchase price he paidor, if already sold, get the purchase price - resale price)
iii) Onlyreal defense istoshow the offering/txn qualified foran exemption tosection 5
Damages
i) Plaintiffis entitled to rescission or rescissionary damages. (1) If plaintiff still owns the security: purchase price -income
received (dividends, etc); (2) If plaintiff already sold the security: purchase price - sales price -income received

c. Section12(a)(2

1.

a)
b)

c)
d)

e)

Under 12(a)(2), a person who purchased securitiesina PO that was offered via a materially misleading prospectus can sue (1)
the "seller"; (2) the solicitor of such security or(3) an issuerunderRule 159A when the plaintiff purchased fromissuerininitial
distribution for (1) rescission if stillholds the security or (2) damagesif sold the security. In order to have standing, there must
have been aprospectus delivery requirement as to the plaintiff. There isaveryloose reliance requirement.

Plaintiff must be a person who purchased securities acquiredina PO
Plaintiff must prove material misstatement/omission
i) The misrep/omission mustbe inaprospectus ororal statement
ii) "prospectus"isadocumentrelatingtoapublicoffering
iii) Docsinvolvedinaprivate placementorasecondary markettxnaren'tcovered by 12(a)(2) easy.
There must be a prospectus delivery requirement applicable to plaintiff
Plaintiff must not have known about its falsity
i) Dcan usethisas adefense
Defendants are those who offer/sell by means of the faulty prospectus
i) Those who actually transfertitle
ii) Those who successfully solicit w/ motivation of own/securities owner's financial interest
iii) Under159A, can sue the issuer when plaintiff/purchaser purchased ininitial offering w/firm commitment underwriting
iv) Any control person of the above
No reliance requirement
i) The"bymeansof"language is quite broad, requires aloose showing of a causal connection between the prospectus and
the purchasing decision
Nointentrequirement
i) Ifadefendantcan prove he did notknow, andin the exercise of reasonable care had no reasonable grounds to believe
thatthe statement wasfalse, he will notbe liable.
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Section 5 Exemption Approaches

Tuesday, November 29,2011
3:37PM

a. 4(2)
a. 4(2) exemptstransactions by anissuernotinvolvingany publicoffering. In considering whetheran offeringis "non public," we consider
(1) the number of offerees (notjust purchasers); (2) the relationship of the offerees to each otherand to the issuer; (3) the number of
units offered and size of the offering; (4) the manner of the offering. Under Ralston Purina, an offeringis "non public"ifitis made to
people who can "fend forthemselves," meaning they have both (1) sophistication as aninvestor [with experience inissuer's particular
industry/biz; wealth can be proxy forsophis if (a) lawyerup or (b) bargaining power] and (2) they have (a) been given discl osure or (b)
givenaccesstoinformation aregistration statement would contain [either by holding an open house; offeree is so wealthy he has
bargaining power; orotherwise in a position to be given accesstoinfo]. If one offeree can not "fend for himself" then that ruins
application of the exemption.
b. RegD
a. General solicitation
i. Rule502(c) of RegD prohibits general solicitation. Need a pre -existing relationship whereby issueris capable of ascertaining
financial status and sophistication of potential investor (In re Kenman; Mineral Lands No Action Letter)
b. Maxofferingprice
i. UnderRules504 and 505, there isa maximum aggregate offering price in reliance on Reg. D. You considerall offerings (1) un der
504, (2) under505, and (3) that violate section 5of the Securities Act.

c. #purchasers
i. UnderRule 501(e), purchasers are defined as anyone whois not, interalia: (1) a relative ora spouse/relative of a purchase r with
the same residence; or(2) an accredited investor. An accredited investoris who falls within (or reasonably is believed to f all
within) one of the enumerated categoriesin 501(a) including: (1) various financial institutions; (2) directors, executive of ficers,
general partners of the issuer of the securities being offered (which includes president, VP, etc per 501(f)); (3) corporatio ns with
assets exceeding $5M; (4) natural persons when, attime of purchase (a) have a net worth of over $IM or (b) have an income of
$200k individually or $300k jointly with spouse and areasonable expectation of reachingthe same incomethatyear.

d. Disclosure fornon-accredited
i. UnderRule 502(b)(1), if the issuerissellingunder505or 506 to non-accredited investors, the issuer must furnish to such
purchaserinformation set outin Rule 502(b)(2) (which, in turn depends on whetherthe issuerisareporting company ornot) a
reasonable time priortosale.

e. Resalerestrictionsfor 505 & 506
i. Securitiesacquiredinatransaction exemptunderRegDare restricted and cannot be re -sold without registration oran
exemption from section 5. As such, issuers must (and do) take precautions to ensure thatany resales are limited. UnderRule 504
transactions, there is no meaningful limit on resales so long as the offering complies with applicable state law registration
requirements.

f. Substantial compliance
i. UnderRule 508, if there is a mistake in your Reg D offeringthat (1) neveraffected the complaining party; (2) issuermadean
attemptto comply with all standards; AND (3) the mistake was insignificant with respect to the offering, then the mistake do esn't
resultin loss of the exemption. A mistake is notinsignificant, and hence any mistake relating to the following, resultin | os of the
exemption: (a) maximum offeringamount not complied with; (b) number of purchasers; (c) prohibition of general solicitation.

g. IntegratingRegD Offerings

i. Theintegration doctrine examines separate offerings and sales and considers whether they ought to be considered one. First,
considertiming. Reg D offerings have a safe harborunder 502(a) of no-integration for 6 months, so if another offering was made
outside of those 6 month periods, we presume nointegration. If another offering was made outside of the 12month windows
before and afterthe current offering, thatis conclusive proof to notintegrate. If the other offering comes within those 6 month
periods, apply the integration factors. The integration factors are used to determine whether separate offers and sales shoul d be
integrated: (1) single plan of financing; (2) same class of securities; (3) same time period (again, SHs); (4) same type of
consideration; (5) money raised for the same general purpose.

c. Intrastate offerings
a. 3(a)(11)

i. Under3(a)(11), securities offered and sold by local companies to local investors to finance local projects willbe exempt from
section 5registration. Investor-offerees must be residents of the state, determined by their domicile. A single offer to an out of
state resident willruin use of the exemption. The company must be incorporated and do businessin the state (significant
income-producing bizin the state). The money raised has to finance local projects. A purchaser of securities offered under this
section may re-sell to otherin-state residents without restriction. But before a purchaser may re -sell securities to out of state
residents, the securities must "come torest" in state, meaning that the initial resident purchaser purchased with "investmen t
intent."

ii. Resales

1) Apurchaserofsecurities offered under3(a)(11) [and Rule 147] may resell without restriction to anotherbonafide resident
of that state.
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2) Foran offerorsale by a purchaserto a nonresidentto be permitted, however, the issue of the securities offered must have
"come to rest."
3) Securities must "come torest" in-state in orderto re-sell out of state. Securities "come torest" in state when anin-state
resident purchases the security with investmentintent.
Integration problem
1) Ifacompanydoesseparate national offerings thatare qualitatively similarto the 3(a)(11) offering, and are close by intime,
you have to be wary that your 3(a)(11) offering will integrateinto otherstates and ruin the exemption.

b. Rule 147

vi.

UnderRule 147, the intrastate offering safe harbor, if you satisfy the requirementsin the rule, your offering can benefitf romthe
3(a)(11) exemption.

Integration
1) UnderRule 147(b), offerings (504, 505, 4(2), 506, and registered ones) that fall outside the 6mo window of before and after
the Rule 147 (and 3(a)(11)) transaction will not be integrated.

Nature of Issuer
1) Anissuercanuse thisexemptionsolongas(1)theissuerisincorporatedinthe state;(2) the issuerdoesbusinessinthe
state by (a) getting 80% of consolidated gross revenues from operations in the state; (b) 80% of consolidated assets are
heldinthe state; (c) 80% of net proceeds of the offering will be used in the state; and (d) its principal office is in the state.

Offeree residence
1) Offersandsalescanonly be made to people resident (note: not domiciled) within the state, meaning that the state is the
person's principal residence at the time of the offer/sale. All offerees must be residents, any non-resident offeree will ruin
application of the exemption.

Resales
1) ApurchaserofsecuritiesinaRule 147 (and 3(a)(11)) intrastate offering can freely re-sell the securities to other resident
investors, butinordertobe able tore-sell to out-of-state investors, the securities must "come torest." PerRule 147(e),
securities "come to rest" 9 months after the offering (date of the last sale). After 9months have elapsed, residents may
freely sell to out of state residents. They are unrestricted securities.

General solicitationis totally OK.

d. Resale Exemptions

a. 4(1)
i

Underwriters
1) Anypersonwho purchases securities fromanissuer with aview towards distribution. [Gilligan]
2) Apersonwhooffersorsellsforanissuerinconnectionwithadistribution
3) Anypersonwhodirectly orindirectly participatesin the offering, selling or underwriting process foran issuerin connection
with adistribution. [SECv. Chinese Consolidated Benevolent Ass'n]
4) Anypersonwho purchasesfrom acontrol person when such purchase is a part of the control person's distribution.
5) Apersonwhosellsforacontrol person when such assistance is a part of the control person's distribution. [Wolfson]

View towards distribution

1) '"viewtowards" meansthe personhadanintentiontoresell, notforinvestment purposes. Firstwe look atthe length of
time the investorheld the security. (1) ifinvestor holds forless than 2 years, presume intent to distribute (and may rebut
by showingintenttoinvest; changed circumstances); (2) ifinvestor holds for2 or more years, presume investmentintent;
(3)ifinvestorholdsfor3or more years, investmentintentis conclusive. Thenwe look at any facts indicating investment
intent or changed circumstances.

2) PerRalstonPurina, "distribution"is one thatis public. If the distributionis made to (1) people who can "fend for
themselves," who are sophisticated and have access toinformation; OR (2) the offerees/resale investors could have
participated in the initial exempted distribution in which the potential U/W purchased from the issuer, then thatis nota
"distribution" and hence the personis notan U/W.

Participates
1) Apersonwho participatesintheissuer's the offering forthe issuer's benefit (either by continuallysoliciting the securities
orhypingthe securities to help the issuer; consider extent of help and involvement), in connection with the distribution of
asecurityisalsodeemedan U/W for 4(1) purposes. The participant need not be paid, hired by the issuer, oreven known
by the issuertobe an U/W inthisfashion.

b. Rule 144

Rule 144 is a safe harborfor a transaction involving arestricted security resale. If asale of securities complies with Rul e 144, (1)
an affiliate or other person who sells restricted securities will be deemed not to be engagedin adistribution and therefore notan
U/W for that txn; (2) person who sells hersecurities on behalf of an affiliate of the issuer will be deemed nottobe engage dina
distribution and therefore notan U/W of the affiliate; and (3) purchaserin such transaction will receive securities thatar e not
restricted. Hence, yourresale can benefitfrom 4(1).
1) General(144(b)(1) and(2))
a) HoldingPeriod for Restricted Securities (144(d))
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vi.

vii.

b) CurrentPublicInformation (144(c))
2) Affiliate Only (144(b)(2))

a) Volume Limit(144(e))

b) Mannerof Sale Limitation (144(f),(g))

c) Notice Requirement(144(h))

PerRule 144(a)(1), an affiliate of anissueris a person who, directly orindirectly, controls the issuer. Affiliates are of ten (1)
officers (2) directors or (3) shareholders of 10% or more of the issuer.

To utilize Rule 144, a person must meettwo general requirements. (1) the person seekingto sell the restricted securities mu st
meet the holding period established in Rule 144(d). This holding period is 6mo for restricted securities of Reportingissuers and
lyrfor restricted securities of non-reportingissuers. This holding period runs from the date of purchase fromthe issuerorfrom
an affiliate of the issuer, whicheveris later. For unrestricted securities, the holding periodis zero. (2) there must be ad equate
currentinformation concerningthe issuerperRule 144(c). For non-affiliates with reportingissuers, the info requirement runs for
1yr. For non-affiliates of non-reportingissuers, there isnoinformation requirement. If the issuerisareporting company, it may
comply with this section by complying with the reporting requirements; if the issueris non-reporting, the issuer can publicly
make information available per Exch. ActRule 15c2-11. Affiliates mustalways satisfy this requirement. Non affiliates of reporting
companies have aone yearinformation period to make sure the company is current on theirreporting requirements.
There are three additional requirements for affiliates.
Volume Limitation. Rule 144(e)(1) places restrictions on the amount of sales of equity security an affiliate can make during a
given period of time inreliance on the rule; the amount of securities sold by the affiliate, plus all the sales of securities of the
same classsoldinthe last 3 mo, can't exceed the greaterof: (a) 1% of shares of that outstandingclass or(2) the average weekly
tradingvolume forthe 4 weeks precedingthe filing of notice of proposed sale per Rule 144(h). For purposes of calculating the
cap, you consider both registered and unregistered securities, with some exception. The types of securities not counting towa rds
the volume limitation are (1) securities sold by the affiliate in aregistered offering (affiliate sold shares underaregist ration
statementduringaPO);(2) securities sold in atransaction exempt undersection 4and private offerings.

1) Purposeistoensure alarge amount of sales by an affiliate won't disrupt the market by having tons of securities enter mkt

atonce (which may cause stock price to drop temporarily)

Manner of Sale. Per144(f), an affiliate must sell the securitiesin an unsolicited brokers'transaction within the meaning of
section 4(4); the affiliate cannotsolicit orarrange forthe solicitation of orders to buy securities in connection with the se
transactions. The affiliate also cannot make any paymentin connection with the offer or sale to any person otherthan the br oker
ordealerwho executesthe order.
Notice Requirement. Per Rule 144(h), Affiliates using Rule 144 must file a Form 144 with the SEC. Formincludesinformationon
relationship toissuer, nature of the securities, how they wereacquired and the proposed amounts of securities to be sold.

c. Rule144A

a)

b)

c)
d)
e)

h)

Rule 144A allows resale of restricted securities to qualified institutional buyers (QIBs) by persons otherthan the issuerof such
restricted securities. If Rule 144A conditions are met, then the offerorsale of securities can benefitfrom 4(1) because t he sale
isn'ta "distribution" so the personisnotan U/W. the purchaser of securities under Rule 144A receives restricted securities.

SellingtoaQIB?

1) QIBsareentitiesthatareinthe business of investing. They are: (1) enumerated in Rule 144A(a)(1)(i) acting for theirown
accountsthatin the aggregate owns and invests at least $100Min securities, such as (ainsurance companies; (b)
investment companies; (c) employee benefits plans; (2) dealers; (3) investment companies (eg. Mutual funds); and (4)
banks that (a) that in the aggregate own andinvest $100M in securities and (b) that have an audited net worth of at least
$25M as per its latest annual financial statement. People cannot be QIBs.

2) Thesellermustreasonably believethatthe purchaserisaQIB.

NO HOLDINGPERIOD?
Sellercan generally solicit
Seller notify purchaserthatrelying on Rule 144A and restricted securities being sold?

1) Rule 144A(d)(2) requiresthatthe sellertake reasonable steps to notify the QIBthat the sellerisrelying on Rule 144A as an
exemption from registration. This may be achieved by (1) placingalegend on the securities indicating their restricted status
andthat they can only be sold viaa reg. stmtor an exemption; and (2) include statementsin the private placement
memorandum makingthis clear.

Securities sold aren't same class of securities that are listed on nat'l securities exchange
1) PerRule 144A(d)(3), the transaction for which the exemption applies cannot cover securities of the same class (at time of
issuance) as securities listed on a national securities exchange.

Disclosure
1) PerRule 144A(d)(4), uponrequesttotheissuer,anon-reportingissuer must provide to the holderand to the prospective
QIB-purchaser certain basicinformation concerning the issuer's business, products and services, and its financial
statements. Reportingissuers have no such obligation.

Integration
1) PerRule 144A(e), priorand subsequent sales of the same securities as that offered/sold via Rule 144A will not be vertically
integrated.

d. Section4(1%)

a)

Section 4(1%) is an exemption that permits affiliates and non-affiliates to make private sales of securities held by them solong as
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(1) the offeree-investors are able to "fend for themselves" within the meaning of Ralston Purina [sophistication and access]. An
affiliate or non affiliate using 4 (1%) will be deemed notto be an U/W; and foran affiliate, the brokerand purchaserwon't be
deemed U/Wsbecause there is nodistribution. Also, (2) there isno holding period (3)and generally no general solicitation or
wide distribution permitted.

e. Control Person Resales

iv.

A control person is someone that has control, and control is defined in Rule 405 as the possession, direct orindirect, of th e power
todirector cause the direction of the managementand policies of aperson, whetherthrough the ownership of voting securiti es,
by contract, or otherwise. This means thata control person (1) has the powerto control the managementand policies of the
issuer; or(2) can compel the issuerto obtain signatures necessary tofile aregistration statement covering the control per son
securities. You can also consider (3) percentage of stock ownership, (4) director or officer position held; and (5) relations hip with
insiders. This means that directors, executive officers, controlling shhs may be control persons

Control persons must be careful of being deemed U/Ws or having someone else being deemed an U/W for the control personin
thattransaction. Even when control ppl acquire unrestricted shares, thereis still achance that someone in the txnisan U/ W.
Control persons may use 4(1) so long as there isno U/W in the transaction
1) Control personas U/W. If Control person held for2 or more years, thenthere's presumptive evidence of investmentintent
sufficienttosay he's notan U/W. with 3 years, it's conclusive that the security "came to rest." If the control person
acquired an unrestricted security, he himself cannot be an U/W forthe issuer because that security has already come to
rest. If the control person acquires arestricted security, he can be an U/W if "view towards" and "distribute."
2) Purchase fromacontrol person. A person who purchases securities from a control person can be deemed an U/W if they
purchasedin the issuer's distribution "with view towards distribution."
3) Assistsacontrol person by soliciting or participating in distribution. A person, such as a broker, may be deemed an U/W for
the control personif the control personis "distributing”
Control persons may use 4(1%)
1) Ifthe control personisconducting a private transaction to ppl who can "fend forthemselves," three things happen:
a) Control personwon'tbe doinga"distribution" so he's notan U/W;
b) The brokerwon'tbe helpingina"distribution"so he'snotan U/W;
c) Andthe purchaserwon'thave acquired the securitiesina"distribution," so he'snotan U/W, unlessitlaterturns out
that the purchaserre-sold within a day to 300 retail investors.
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10b-5 Approach

Wednesday, November 30, 2011

2:19PM

1. Jurisdictional nexus
1. Thefraud musthave occurredvia a means or instrumentality of ISC.

2. Transactional nexus
1. Plaintiff musthave purchased orsold asecurity.
2. Defendantcanbe anyone whose fraudulent activity was made "in connection with" the purchase orsale of asecurity

3. There musthave beenamaterial misstatement oromission

1. Misstatementoromission?

2. Materiality
Afact is material per TSC when a reasonable investor would think the fact would significantly alter the total mix of
information

1)
2)

3)

Two ways to measure: measure magnitude viasome metric; look at stock price change at disclosure of truth.

When considering the magnitude, one popularrule of thumbistolook at whetherthe stmtrelates to 5% of earnings,
revenues, orincome. If it relates to more than 5% of earnings, revenue, income, thenit's likely material. Then, you
have to consider qualitative factors to put the #sinto perspective. "that particular misstatement allowed the company
to meet expectations/mask a change in earnings."

When lookingat stock price, (1) when was the truth really revealed into the mkt? on one hand, this could be the date..
Onthe otherhand, this could be the date. (2) did the stock price change? Was there some otherreason the stock price
changed? (a) confounding events from the market orthe firm; (b) overall market movement; information leaked; (c)
market not efficient; (d) marketisirrational.

Defenses

1)

2)

Truth on the Market Defense. If the misstatement or omission was already part of the "total mix" of informationinthe
market, then the misstatement or omission cannot be material by definition.
Opinionsand puffery may not be actionable as facts.

Forward-looking statements

1)

3. Scienter
PerHochfelder, the plaintiff must establish that the defendant acted with knowledge, intent, and in some instances,
recklessness (a conscious awareness that the representation made has asignificant chance of beingfalse, evenif no
knowledgeas toitsfalsity).

When the SEC brings an enforcement action, it need not prove the purchaser/seller of securities relied.

4. Reliance

Under 10b-5, the plaintiff must show that alleged misstatement (1) affected the market price and/or (2) plaintiffs' decision to
transact.

1)

A statementregarding forward looking information is material by balancing both (1) the indicated probability that the
eventwill occur; and (2) the anticipated magnitude of the eventin light of the totality of the company activity. The
probability is assessed by looking atindicia of interestat the highest levels such as (a) board resolutions; (b) actual
negotiations; (c) CEO'sinvolvement, amongst otherthings. The magnitude is assessed by considering (a) the size of the
entitiesinvolved and (b) the potential premiums over the market.

a) Astatementconcerningforward-lookinginformationis not maerial underthe Exchange Act 21E(c)(1) safe harbor,
which (1) states that forward-looking statements are not actionable if they are (a) identified as forward-looking
and (b) isaccompanied by a meaningful cautionary statement OR (3) are not material.

b) Onlyreportingissuers may use thissafe harbor. Itis notvalid during IPOs.

c) Acautionarystatementis meaningfulwhenitdiscloses the risks that pose the greatest possibility of undermining
projections when made. When those risks change, itisimportant to either (1) tailor the cautionary statementor
(2) tailorthe forward looking statement accordingly.

le. that plaintiff transacted/transacted at that price in reliance on the misstatement/omission.

If the transaction occurred face-to-face, the plaintiff may prove reliance the old fashioned way.
iii. PerBasic, reliance is presumed whenaninvestor buysorsellsasecurityinreliance on the integrity of the stock price inan

efficient market. In ordertoinvoke the presumption, a plaintiff must prove (1) the defendant made a public
misrepresentation; (2) that was material (3) the shares were traded on an efficient market; and (4) the plaintiff traded the
shares between the time the misrep was made and the time the truth was revealed.

The defendant can rebutthe presumption of reliance with any showing that "severs" the link between the alleged misrep and
(1) the market price or (2) plaintiffs' decision to trade. He may do so by arguing (1) the marketwas not deceived (the truth
had entered the mkt; corrective stmts were made; plaintiffs knew); (2) those plaintiffs would have sold for otherreasons
anyway; and (3) the market for securitiesis not efficient.

1)

Inorderto prove a market for securitiesis not efficient, considerthe Cammer factors: (a) the average weekly trading
volume; (b) the number of securities analysts following and reporting on the security; (3) presence of market makers
dealing with the security; (4) company's eligibility to file Form S-3; (5) cause and effect relationship between
unexpected corporate news and changed in price of the security (how fast the market has reacted in the past); (6)

SReg Outline Page 17



company market cap.

5. Loss Causation

PerDura, plaintiff must prove that defendant's materially misleading representation caused the drop in price that caused
plaintiff's damage.

6. Damages

Under 10b-5, plaintiffs are entitled to their out of pocket damages, equaling the K price - the security's true value at the time
of the transaction. Defendant will argue the security was valued highly on the day of the transaction because the market
knew everythingand was able tointernalize all info. Plaintiff willargue tha the true value of the security was way lower
because there was alotthe marketdid not know.

PerSection 28(a) of the Exchange Act, the plaintiff cannotrecoverany more than his actual damages, meaning he is not
entitled to punitive damages.
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GunJumping Cheat Sheet

GunJumping Rules Cheat Sheet
a. Pre-Filing
i) Nosales-§5(a); No offers-§5(c)
ii) 2(a)(3) Offer - any oral/written commct'n conditioning public mind
i. Motivation of comm
ii. Type of info (hard/soft)
iii. Breadth of distribution
iv. Form of comm (written, reproduce)
v. Particulars of offering mentioned
iii) SH/ "offer"
¢ Rule 135 - short, factual notices announcinga proposed registered offering
® Rule 163 — communications priorto the filing of the registration statement by WKSIs
* Rule 163A —statements priorto 30 day period before the filing of the registration
statement
¢ Rule 168 — regularly released factual and forward-looking information by reportingissuers
* Rule 169 — regularly released factual information by non-reporting issuers

b. Waiting Period
i) Nosales-§5(a); 5(b)(1) - transmit prospectus complies w/ §10
ii) 2(a)(10) Prosp - any written/broadcast commct'n offering a security
iii) Isit written or broadcast?
iv) SH/" offer"
v) SH/ "prospectus"
® 2(a)(10)(b) - Oldschool tombstonead
e Rule 134 - Extensive tombstonead
* Roadshows/oral communications
vi) Comply with section 10
¢ 10(a) - Final statutory prospectus
¢ Rule 430 - Preliminary prospectus
* Rule 164 / 433 - FWP

c. Post-Effective Period
i) Cansell; Can offer; 5(b)(1) - prospectus must comply w/ §10; 5(b)(2) - Can't deliverasecurity
unless preceded/accompanied by afinal §10(a) prospectus
ii) 5(b)(1) 2(a)(10) prosp any written/broadcast commctn offering security
i. Same as above
ii. SH/Prospectus - 2(a)(10)(a) - traditional free writing
iii. Can'tuse Rule 430 prosp for anything
iii) 5(b)(2) Delivery applies to everyone except:
¢ 174(b) Reporting issuers - no deliveryreq.
¢ 4(1) anyone notan issuer, U/W, dealer - secondary market
* 4(4) unsolicited broker's transactions
* 4(3) & 174(b) dealers and U/Wswho sold theirallotment, but not:
¢ 174(d) within 25d period for non-reportingissuerbut listed on exchange
¢ 4(3)(A) within 40d period for seasoned offering [not listed on exch, not IPO either]
¢ 4(3)(B) within 90d period for IPO
 4(3)(C) & 174(f) U/Wssselling theirallotment [foreverdelivery req.]
e 174(h) obligation to deliverundersection 4orRule 174 can be satisfied by Rule 172
access=delivery
iv) If deliveryreq., sufficientunder5(b)(2)?
® Rule 172 access=deliveryif reg stmtfiled and 10(a) prosp filed
v) If delivery req, must notify
¢ Rule 173 - must provide with 10(a) prosp or notice thatthey would have been entitled to
one w/in 2days of completion of sale.
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Pre-filing

- Forward looking stmts OK: Rule
163 (pre-filing; WSKI only);
Rule 168 (pre-filing, reporting
Only)

- Canrefertothe offering:Rule
135; Rule 163 (WKSl only)

- U/Wscannot use any SH inthe
pre-filing period.

Legend needed

- Rule 135

- Rule 163 WKSls (if written
commctn)

- Rule 430? A red herringlegend

- Rules 164/433 - FWP - required

- Rule 134 - unlessoldschool
tombstone; unless
accompanied/preceded by
section 10prospectus.

- Rule 147

Waiting period & post-effective

- Canrefertothe offering:Rule
134; 2(a)(10)(b); Rule 164/433
FWP

- Fwd-looking/detailed
financials: 10(a) and Rule 430
prosps; Rule 164/433 only (not
Rule 134)

- U/Wscan use:Rule 134
(waiting period only-first time
U/Ws can reference the
offering); can use Rule 433 for
FWPs



Civil Liability Cheat Sheet

Section 11
Plaintiffs - must be able to trace; must have purchased
Defendants - 11(a)(1) issuer, directors, signatories per 6(a);

11(a)(2) directors attime; 11(a)(3) ppl named as or about to be directors on
reg stmt; 11(a)(4) experts for their portion; 11(a)(5) U/Ws; control persons

(15)
11(a) Prove - Material misstmt/omission
Materiality
Historical: ISC; 5% of earnings, revenue, income; stock price
Fwd-looking: TGS probability x magnitude of anticipated event
Prob =indiciaof interestathighestlevels
Magnitude =size of entitiesand pot'l premium
Defenses
Truth on market
Opinions/puffery
27A(c) Fwd-looking SH (reporting only; no IPO)
27A(i)(1) "Fwd looking stmt"
27A(c)(1)(B) P prove knowledge?
27A(c)(1)(A) Meaningful cautionary stmt?
Defenses
11(e) Noloss causation
11(b)(3) Due diligence
11(b)(3)(A) non expert/non expertised
11(b)(3)(B) non expert/expertised
11(b)(3)(C) expert/expertised
What did they know, given position?
Rule 176 - investigation, affirmative action, written record, corp
minutes, material Ks.
11(a) P already knew
11(a) Reliance (1yrearnings)
11(b)(1) Whistleblower
13S0OL
11(e) Damages - K price minus
Resale price if P resells before suit
Value @ t file suitif P holds until jmt final
Resale (if more than value @ t suit) if resell after file suit
11(f)(1) Joint & several

Section 12(a)(1)

Plaintiffs - must have purchased from "seller"
Defendants - "sellers", solicitors (Pinter); control persons (15)
Prove - D violated section 5in transaction to plaintiff
Defenses

13S0L- 1 yr fromdisco

Exemption applied
Damages

Rescissionif notalready resold

Rescissionary damages purch - resale price

Section 12(a)(2)
Plaintiffs - must have purchased; prosp delivery requirement
174(b) No delivery forreportingissuers
4(1) no delivery forsecondary mktsellers
4(4) no delivery forunsolicited brokers' transactions
4(3) no delivery for dealers/ U/Ws who sold allotment EXCEPT
174(d) 25d non reporting but listed on nat'l exchange
4(3)(B) 40d for seasoned offering
4(3) 90d for true IPO
4(3)(C) & 174(f) U/Ws selling allotment FOREVER req.
Defendants- "sellers"; solicitors; 159Aissuerin firm underwriting
when purchininitial distr.; control persons (15)
Prospectusis 10(a), FWP, relating to PO
Material misstmt/omission
Historical: TSC; 5% of earnings, revenue, income; stock price
Fwd-looking: TGS probability x magnitude of anticipated event
Prob =indicia of interestat highestlevels
Magnitude =size of entities and pot'l premium
Defenses
Truth on market
Opinions/puffery
27A(c) Fwd-looking SH(reportingonly; no IPO)
27A(i)(1) "Fwd looking stmt"
27A(c)(1)(B) P prove knowledge?
27A(c)(1)(A) Meaningful cautionary stmt?
12(a)(2) Reliance - focus on mktas a whole, P need not have received
Defenses
12(b) No loss causation
12(a)(2) Reasonable care

13SOL
12(a)(2) P already knew
Damages
10b-5
Jx nexus

Txn nexus - P must have purchased/sold
Material misstmt/omission
Historical: ISC; 5% of earnings, revenue, income; stock price
Fwd-looking: TGS probability x magnitude of anticipated event
Prob =indicia of interestat highestlevels
Magnitude =size of entities and pot'l premium
Defenses
Truth on market
Opinions/puffery
27A(c) Fwd-looking SH(reportingonly; no IPO)
27A(i)(1) "Fwd looking stmt"
27A(c)(1)(B) P prove knowledge?
27A(c)(1)(A) Meaningful cautionary stmt?
Scienter- intent, knowledge, recklessness
Reliance
Fraud on mkt theory: P prove: D made public misstmt; was material;
P purchased after misstmt before disclo; mkt efficient
D rebut: Mkt notdeceived (truth disclo already); P would have sold
anyway; mktin securities not efficient
Cammer factors: av weekly trading vol; presence of analysts
closely following and reporting; presence of mkt makers;
cause and effect relationship inthe past
Then prove reliance old-fashioned way
21D(b)(4) Loss causation
Damages - out of pkt calculation
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Loss Causation

i) Dargument
a) Disonlyliable forthe damagesthe misstatement caused, and notall of the loss is attributable to the misstmt; there were external factors.
1) Confoundingevents
1) Fromfirm:othernegative events disclosed on that day
2) From market: something bad happenedinthe industry
2) Otherundisclosed positive info
1) Thedropisexcessive, there was other positive info that the mkt didn’t know, and had they known, drop wouldn't have been as drastic
3) Irrational behaviorinreactiontonews
1) Panicselling; mktdidn'tunderstand; only got partial information
4) Dropdue to overall market movement
1) Create abasket of stock and track how that basket did relative to this company

2) Behaved like othersimilarcompaniesthatdidaPO duringthe same itme
ii) Plaintiff argument

a) Logical link between disclosure date and the dropin price
1) The othernegative info was NOT significant; was already released into mktso it wasn't new info
1) There wasotherpositive inforeleased that day
2) There was otherundisclosed negative info the mkt didn'tknow so the value here is artificially higher
2) The marketalready knew aboutthe fraud priorto this particulardate
3) Marketwasdoingwell thatday
1) Thedrophere wasin excess of market movement
2) The companiesyoucompare toare very different

i 2.Loss Causation
Loss Causation
( Defendant:

1. Calculate Value zHEapine fo ot

Offer P market movement
Value > Market price \ - -Other negative info

= : disclosed at same

(Filing of Suit) -
- Panic Selling e
- Other undisclosed < Plaintiff:
positive info -Drop in excess of

market movement

Vallll.re < Marlket price Value — - - — - — - - - Other positive info
(Filing of Suit) ue disclosed at same
-Market Slow to ;

time
Re![ﬂﬂnd . - Leaked info about
-Other undisclosed Eraudpril:lr to event
negative info ,) K

study
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Issuer Exemptions Cheat Sheet

4(2)
Offeringis nonpublicwhere, under Ralston Purina, itis made to people who can "fend forthemselves."
Aperson can fend for himself when he has sophistication as an investorand access to information the reg. stmt. would otherw ise contain.
We also considerat# of factors: # of offerees; relationship of offerees toissuerand to each other; size of the offering; m anner of the offering
Sophistication as an investor
Access to info: Bargaining power; Relationship w/ issuer
RegD
501(a) defines accredited investors.
502(c) prohibits general solicitation in the offer/sale of securities - there is no general solicitation when the offeror has a pre -existing relationship such that they can
evaluate/assess the offerees financial circumstances and sophistication.
Pre-existing relationship is justa proxy for ability to assess financial circ. and sophistication

504 of Reg D exempts anon-reportingissuerfrom offering securities for up to $1M in the aggregate, counting 504, 505, and offerings thaviolate section 5, toan
unlimited amount of accredited investors and unaccredited investors. 504(b)(2). General solicitation is permitted according to state law.

504(a)(1) |Only NON REPORTING ISSUERS
' 504(b)(2) | $1M '
. 504(b)(2) . No limiton # purchasers

| :GensolicitOK

505 of Reg D exempts offerings for up to $5M in the aggregate to unlimited accredited and up to 35 unaccredited investors. 505(b)(2). General solicitation is
prohibited under 502(c). Also, the issuer must afford the non-accredited investors with certain information a reasonable time before sale under 502(b)(2). Also, the
issuer must take reasonable care to notify of the restricted nature of the securities under 502(d) by placing a legend in the certificate, etc.

505(b)(2) |$5M

505(b)(2) |35 non accredited

502(c) General solicitation prohibited

502(b)(1) | Provide non-accredited w/ certaininfo set outin 502(b)(2) & advise of resale limits reasonable time before sale

502(d) Take reas care to notify all purchasers of restricted nature of securities; legend; written disclo

506 of Reg. D exempts offerings foran unlimited offering price to an unlimited amount of accredited investors and up to 35 non -accredited but sophisticated
investors capable of evaluating the merits and risks of the investment. 506(b)(2). General solicitation is prohibited under 502(c). Also, the issuer must afford the non-
accredited investors with certain information a reasonable time before sale under502(b)(2). Also, the issuer must take reasonable care to notify of the restricted
nature of the securities under 502(d) by placing a legend in the certificate, etc.
Unlimited offering price

506(b)(2) ' 35non accredited but sophisticated, capable of evaluating merits and risks

502(c) General solicitation prohibited

502(b)(1) | Provide non-accredited w/ certaininfo set outin 502(b)(2) & advise of resale limits reasonabletime before sale

502(d) Take reas care to notify all purchasers of restricted nature of securities; legend; written disclo

Under 508 of Reg D, an immaterial failure to comply w/ arequirement of Reg. Dwon't ruin the exemption if the mistake:
Never affected the complaining party;
the issuermade an attempt to comply; and
the mistake isinsignificant wrt the offeringas awhole. Significant mistakes are # purchasers; aggregate price, and general solicitation.

3(a)(11) exempts intrastate offers by local companies to local residents to fund local projects. All offerees and purchasers must be | ocal residents, as defined by their
domicile (reside w/ intentto remain). Next, the company must be incorporated in the state and must conduct significantincome -producing activitiesin the state.
Lastly, the money raised from the offering must go towards a projectin the state. The fact that the issuer purchased raw mat erials outside of the state in orderto do
the projectin-state satisfies this standard.

Rule 147 exempts intrastate offers by local companies to local residents to fund local projects. All offers and sales must be made to local residents as defined by their
principal residence at the time of the offer. 147(d)(2). The company must be incorporated in the state (147(c)(1)) and must derive 80% of gross revenues fromthe
state and must have 80% of theirtotal assetsin the state. 147(c)(2). The company must also have its principal office located in the state. 147(c)(2). 80% of the money
raisedin the offering must go towards a projectin the state. 147(c)(2). Under 147(f), the issuer must place a legend on all securities to inform purchasers of their
restricted nature.

147(d)(2) | Local residents, determined by principal residence at time of offering

147(c)(1) |Comustbe incorp.Instate

147(c)(2) | 80% gross revenues derived from state; 80% assets held in state

147(c)(2) | Principal office located in state

147(c)(2) | 80% money raised must fund local project

147(f) Must place legend on all securities toinform purchasers of restricted nature

INTEGRATION
The integration doctrine considers whether seemingly separate offerings oughtto be considered one.
There are several factors to apply:
Single plan of financing
Money raised to fund same project
Same class of securities
Same consideration given

Existence of SH
SHs
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RegD's 502(a) provides that offerings outside of the 6mo period before and after the Reg D offering will not be integrated. If the other offering falls within that 6mo
period, then the factors will be applied.

Rule 147(b) provides that offerings made outside the 6mo period before and afterthe Rule 147 offering will not be integrated ; if they fall w/in that 6mo period, then
the factorsapply.

3(a)(11) doesnothave a SH
4(2) offeringsdonothave a SH
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Resale Exemptions Cheat Sheet

4(1) permits a resale transaction when there is no U/W as definedin 2(a)(11). An U/W, interalia, is a person who purchases from an issuerwith aview towards
distribution.
One way to refute U/W status is to prove "investmentintent.”
Forinvestmentintentwe look at:
time held and any presumptions coming from it
anythingindicatinginvestmentintent
changed circumstances.
SECdoes not favor this changed circumstances approach.
Anotherway torefute U/W statusiis to prove there was no distribution under 4(11/2).
Fendforself
Under Ralston purina, there is no distributionif the sale is made to people who can "fend forthemselves," considering both sophistication and a ccess
toinformation.
Conduitapproach
Underthe conduitapproach, if the resale purchaser could not have participated in the original offering in which the potenti al U/W purchased, thenit
looks more like a"distribution."

Rule 144 exemptsresales solongasall the requirements are met. First, is an affiliate? An affiliateunder 144(a)(1) is typically a 10% or more shh, an officer, ora
directoroftheissuer.Is a shh/officer/director?
Affiliate

Holding period - 6mo (reporting)
144(d) 1yr(nonreporting)
0 (unrestricted secs)

Currentpublicinfo | ALWAYS

144(c)
Volume limit Securities sold now +same classin 3 mo can't exceed greater of:
144(e) 1% of outstanding class of shares; av weekly trading volume in past 4wks
Securities sold underaregstmtand sold undera 4(1) or 4(1 1/2) txn don't count
Manner of sale Unsolicited broker's transaction
144(f), (g) Can'tsolicit orarrange forsolicitation; cant pay more than customary fee
Notice Must file Form 144
144(h)
Non Affiliate
Holding period 6mo (reporting)
144(d) 1yr (nonreporting)

0 (unrestricted secs)

CurrentPublicinfo | 1yr(reporting)
144(c) 0 (nonreporting)

Rule 144A exemptsresalesto QIBs (144A(a)(1)) for classes of securities that are not listed on anat'l exchange (144A(d)(3)) solonga sthe sellertakes reasonable steps
to notify the QIB of the resale limitations (144A(d)(2)). Also, for non -reportingissuers, upon request from the purchaser, the seller must provide certain reasonably
current basicinformation about the issuer. 144A(d)(4).

144A(a)(1) | QIB
. 144A(d)(3) [ Classes of securities NOT listed on nat'l exchange
. 144A(d)(2) . Reasonable steps to notify QIB of resale limts; legend
: 144A(d)(4) NON REPORTINGISSUERS, upon request from purchaser, must provide certain reasonably current basicinfo about the issuer

144A(e) General solicitation to QIBis OKand won't ruin previous exemptions

Status of securities underissuer exemptions

4(2) Securities obtained in a 4(2) offering are restricted and can only be freely resold when they come to rest, either by: (1) registering them; (2) holding
them for3 or more years conclusively; (3) sellingthemunderRule 144 txn.

RegD Securities obtained undera Reg D offering are restricted and only if they (1) are registered (2) come to rest by beingheld for3 or more years
(conclusively); (3) are re-sold under Rule 144 and hence "cleansed."

3(a)(11) Securities obtained undera 3(a)(11) offering are restricted and can only be freely re-sold to other state residents, but can be freely re -sold to outside
residents when the securities "come torest," meaning they were purchased with "investmentintent."

Rule 147 Securities obtained under Rule 147 are restricted and can be freely resold to other state residents, and can be freely re -sold outside of the state per
147(e) after 9mo afterthe offering/sale has elapsed.

4(1)and 4(1 | Securitiesobtained under4(1) and 4(1 1/2) if already restricted will REMAIN Restricted unless register; hold for 3 or more yrs; resell under 144
1/2)

Rule 144 Securities obtained under 144 will be CLEANSED and can be freely re-sold

Rule 144A Securities obtained under 144A are restricted
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Isit a Security Cheat Sheet

Isthe instrument asecurity? This question really is the question of whether the instrument should be regulated by the securities laws
Isitfoundinthe statutorylist 2(a)(1)?
o Instruments known as securities
= Stocks
o Isitlabeledstock? [considerinvestorexpectations re. protection of seclaws; would have actually invested in real stock
otherwise]
O Characteristics of stock:
¢ Votingrightsin proportion to shares owned
¢ Rightto dividends contingenton profits
¢ Transferability [can sell to make money, can be pledged as collateral]
¢ Possibility to appreciate invalue
o Ifithas those 4 characteristics, it's stock. Landreth.
o Ifnot,go ontoseeifit's an investmentK orsome othertype of security.
= Notes
o Notesare onlysecuritiesif they're issued forinvestment purposes. Commonly, notes have (1) fixed and periodicinterested
rate; (2) principal amountgiven by lenderand then returned by debtor at maturity date; (3) maturity date for when principal
amtreturned
O lIsitcalledanote?
PerReves, presume note isasecurity
o Unlessbearsresemblanceto commercial and consumer financing non-security notes:
¢ Notesdeliveredin consumerfinancing
Notes secured by amortgage ona home
Shortterm notes secured by a lien on small business
Notes evidencing characterloan from bank to consumer
Shortterm notes secured by assignment of account receivables
¢ Notesformalizingopen-accountdebtincurredin ordinary course of business
o Ifdoesn'tbearresemblance, consider4factors:
¢ Motivation of buyer/sellerto transact
O Security: "seller's purpose is to raise money for general use of abizenterprise orto finance substantial
investments; buyerisinterested primarily in the profit the note is expected to generate"
¢ Nonsecurity: "note is exchanged merely to promote some commercial or consumer purpose.”
¢ Planof distribution
<O Security: "the note was offered and sold to a broad segment of the publicwhich led to common trading for
speculation/investment."
¢ Reasonable expectations of investing public that securities laws apply
O Security: "the notes are advertized as "investments" and areasonable person had no reason to doubt this
characterization, securities laws should protect that txn."
¢ Riskreducingfactors
¢ Security: "there are no alternative regulatory schemes that would protectinvestorsin this transaction, such as
the existence of collateral,insurance."
¢ Nonsecurity: "the notes are insured and collateralized, hence no need to regulate via securities laws."
o Specificinstruments listed in 2(a)(1) (fractional oil interest, voting-trust certificate, CD of a security, treasury stock...)
Investment Contracts
o Personinvests money
= Money? Something of value otherwise have gone to capital markets?
= |nvestment must be voluntary (intenttoinvest; link to capital markets)
o Incommon enterprise
= Horizontal
o Poolingofinvestorassets
o Allinvestors share in same risks/profits of enterprise
o Policy: collective action problem, common info desired
= Vertical Broad
o Investorreturns/success loosely depend on effort/expertise of promoter
= Vertical Narrow
o Investorreturns/success loosely depend on effort/expertise of promoter & promoter has own stake in outcome
o Watch out when promotergets paid fixed fee
o Ledto expect profits
= |nvesttotryto get more money; notjust consumption of interestacquired
= Typesof profits: capital appreciation (valuegoes up); distributions of earnings (eg. Dividends); fixed returns
= "investorseemstobe motivated by adesire to obtain/consume __, ratherthan seekingareturn on the acquisition"
o Solelyfromthe efforts of others
= Neednotbe 100% efforts of others; sliding scale
= Consider: investorinvolvement undermines policy rationales [involved in biz, less info asymmetry]; c/a involvement insignificant,
still no access to info; c/c/a investoris sophisticated, has bargaining power, whether involved or not, sec laws need not apply
= Watchout forinvestors eligible forreferral fees
= Watch out forenterprise profits contingent on pure luck.
o Consider:type of infoinvestor would need and whether promoteris the lowest cost provider of thatinfo. If yes, then likely a

O

L 2R 2R 2R 4
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security
= Partnerships
o General partnershipinterests NOT securities b/cnot solely from efforts of others
¢ ButlSasecurityif general partner-investor haslittle ability to control/manage the profits of enterprise:
¢ Agreementleaveslittle powerin hands of investor-partner[or powerisillusoryin effect]
¢ Investor-partnerlacks experience and knowledge in biz affairs of that enterprise as to be incapable of
intelligently exercising his or her pship powers
¢ Investor-partneris so dependent on a unique entrepreneurial/managerial ability of managerthat he can't
replace the manager or otherwise exercise meaningful partnership powers[material Ks made w/ promoter]
O Limited partnership interests ARE securities bclimited partneris passive and relies on gen partners to manage enterprise.
¢ ISNOTsecurityif limited partner has explicit voting power forimportant matters; veto power; retains control over
investmentin some otherway.
o Limited liability partnership interests ARE securities because limited partners are not vicariously liable for LLP's
debts/obligations, so they are extra passive bceven lessincentive to retain control over biz.
Are there alternative federal regimes that preclude securities regulation?
o FDICinsuresit; ERISAregulatesthe pension plan.
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GunJumping Cheat Sheet

GunJumping Rules Cheat Sheet
a. Pre-Filing
i) Nosales-§5(a); No offers - §5(c)
i) 2(a)(3) Offer - any oral/written commct'n conditioning publicmind
i. Motivation of comm
ii. Type of info (hard/soft)
iii. Breadth of distribution
iv. Form of comm (written, reproduce)
v. Particulars of offering mentioned
iii) SH/ "offer"
e Rule 135 — short, factual notices announcing a proposed registered offering
¢ Rule 163 — communications priorto the filing of the registration statement by WKSIs
* Rule 163A —statements priorto 30 day period before the filing of the registration
statement
* Rule 168 — regularly released factual and forward-looking information by reporting
issuers
® Rule 169 — regularly released factual information by non-reportingissuers

b. Waiting Period
i) Nosales - §5(a); 5(b)(1) - transmit prospectus complies w/ §10
i) 2(a)(10) Prosp - any written/broadcast commct'n offering a security
iii) Isit written or broadcast?
iv) SH/" offer"
v) SH/ "prospectus"
® 2(a)(10)(b) - Oldschool tombstonead
e Rule 134 - Extensive tombstonead
* Roadshows/oral communications
vi) Comply with section 10
¢ 10(a) - Final statutory prospectus
e Rule 430 - Preliminary prospectus
* Rule 164 /433 - FWP

c. Post-Effective Period
i) Cansell; Can offer; 5(b)(1) - prospectus must comply w/ §10; 5(b)(2) - Can't delivera
security unless preceded/accompanied by afinal §10(a) prospectus
i) 5(b)(1) 2(a)(10) prosp any written/broadcast commctn offering security
i. Same as above
ii. SH/Prospectus - 2(a)(10)(a) - traditional free writing
iii. Can'tuse Rule 430 prosp for anything
iii) 5(b)(2) Delivery applies to everyone except:
e 174(b) Reporting issuers - no deliveryreq.
¢ 4(1) anyone notan issuer, U/W, dealer - secondary market
* 4(4) unsolicited broker's transactions
 4(3) & 174(b) dealers and U/Wswho sold theirallotment, but not:
o 174(d) within 25d period for non-reportingissuerbutlisted on exchange
¢ 4(3)(A) within 40d period for seasoned offering [not listed on exch, not IPO
either]
e 4(3)(B) within 90d period for IPO
* 4(3)(C) & 174(f) U/Wssselling theirallotment [foreverdeliveryreq.]
e 174(h) obligationto deliverundersection 4orRule 174 can be satisfied by Rule
172 access=delivery
iv) If deliveryreq., sufficientunder5(b)(2)?
® Rule 172 access=deliveryif reg stmtfiled and 10(a) prosp filed
v) If delivery req, must notify

® Rule 173 - must provide with 10(a) prosp or notice that they would have been entitled

to one w/in 2 days of completion of sale.

Rule 135
¢ 135(a)(1) Legend
¢ 135(a)(2) limited toinfo:
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Pre-filing

- Forward looking stmts OK:
Rule 163 (pre-filing; WSKI
only); Rule 168 (pre-filing,
reporting Only)

- Canrefertothe offering:
Rule 135; Rule 163 (WKSI
only)

- U/Ws cannot use any SH in
the pre-filing period.

Legend needed

- Rule 135

- Rule 163 WKSiIs (if written
commctn)

- Rule 430? A red herring
legend

- Rules 164/433 - FWP -
required

- Rule 134 - unless oldschool
tombstone;unless
accompanied/preceded by
section 10 prospectus.

Waiting period & post-effective

- Canrefertothe offering:
Rule 134; 2(a)(10)(b); Rule
164/433 FWP

- Fwd-looking/detailed
financials: 10(a) and Rule
430 prosps; Rule 164/433
only (notRule 134)

- U/Wscan use:Rule 134
(waiting period only- first
time U/WSs can reference
the offering); can use Rule
433 for FWPs



o 135(a)(2)(i)-(vi), (i) the name of the issuer; (ii) title, amount, and basicterms of the securities; (iii) the
amount of the offering; (iv) the anticipated timing of the offering; (v) a 'brief statement' of the manner
and purpose of the offering, without naming the U/Ws; (vi) whetherthe issueris directingits offering
onlytoa particularclass of purchasers

¢ 135(a) no U/W
e Allissuerscanuse

Rule 163
* 163(a) WKSI (def. 405)
¢ 163(a)(1) commct'n considered FWP and prospectus
* 163(b)(1) legend [issuerwillfilereg stmt, look at prospectus on website]
o 163(b)(1)(ii) immaterial/unintentional failureto add legend OK if good faith/reasonable effort comply
and FWP amended toinclude when practicable
¢ 163(b)(2) must file commct'n upon filing of reg stmt (unless already filed one, orwouldn't be required tofile
under Rule 433)
o 163(b)(2)(iii)immaterial/unintentional failure to file OK if good faith/reasonable effort to comply and
FWP filed when practicable
¢ 163(c) no U/Ws

Rule 163A
¢ 163A(a) commct'n made more than 30d before filing reg. stmt.
» 163A(a) Does not reference offering
» 163A(a) Issuertake reasonable steps to prevent furtherdistrib/publication of commct'n during 30d period
before reg. stmt. Filed
* 163A(c) no U/Ws
e Allissuerscanuse

Rule 168

» 168(a)(1) reportingissuer

* 168(b)(1) factual bizinfo [infore issuer, business, financialdevel, 'or otheraspects of its biz,' advertisements
re products

» 168(b)(2) forward lookinginfo [(i)-(iv)projections re revenues, income, earnings, capital expenditures,
dividends, management plans, objectives, future econ performance, assumptions underlying the above]

» 168(d)(1) issuerprevreleased/disseminated infoin ord course of biz

» 168(d)(2) consistentin timing, manner, form as pastreleases

» 168(c) Cannotreference offering [unless prev releases did]

» 168(d)(3) U/W can't use

Rule 169
¢ 169(a) non-reportingissuer
¢ 169(b)(1) factual bizinfo [infore issuer, business, financial devel, 'or otheraspects of its biz,' advertisements
re products
» 169(d)(1) issuer prevreleased/disseminated infoin ord course of biz
¢ 169(d)(2) consistentintiming, manner, form as pastreleases
¢ 169(d)(3) commct'n notreleased toinvestors or pplin capacity as investors
* 169(c) can't reference offering
¢ 169(b)(2) no U/W

Rule 134
1. Reg.stmt. filed
2. 134(a)(1)-(22) can only contain what's listed
a. Nofwd-looking projections
3. 134(b)(1) Legend required on all of these except:
a. 134(c)(1) Oldschool tombstone Ads. Commct'n that just states from whom can obtain prospectus, the
URL, the sec., the price, how order
b. 134(c)(2) Communications already preceded/accompanied by a prospectus (430 0k)
c. Alegend may beincluded, but notrequired.
4. 134(d) Solicitation of interest
a. 134(d) communication preceded/accompanied by section 10 prospectus may solicit offers or ask for
recipient'sinterestif disclaimer['no offers accepted until reg stmt effective']
5. 134(f) ok to hyperlink to a prospectus
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Rule 433

1) Reg. stmt. filed
2) 433(b)(1)-(2)Eligibility
a. Reporting/seasoned/WKSI - filereg stmt
b. Non-reporting/non seasoned - file reg stmt, must accompany w/section 10 prospectus
c. 433(b)(2)(i) ok to hyperlink to prospectus
3) 433(c) Information
a. Anyinfosolongas doesn't contradict or quality/supersede/modify infoinreg. stmt or periodicfilings
4) 433(c) LEGEND
5) 433(d) Filing by date of first use of the FWP
a. Issuer
i. 433(d)(1)(i)(A) Issuer free writing
ii. 433(d)(1)(i)(B) Issuerinfo used by participants
1) Butnot info"derived" fromissuerinfo
b. Participant
i. 433(d)(1)(ii) Ifintended to achieve broad unrestricted dissemination
c. 433(d)(3)-(4) noone needstofile if already filed the FWP; if there's already something filed that has
theissuerinfoinit

d. Media
i. 433(f)(1) ifissuer/participant provides info unaffiliated media, need not comply with (c)(3) and

(d) of the rule but the issuer/participant mustfile the articleand include the legend within 4
days of discoveringit(unlessit's already beenfiled). If the issuer/participant PAID for the
article, then normal rules apply.
6) Retention
a. 433(g) retain non-filed FWPs for3yrs
7) Rule 164(b), (c), (d) Immaterial mistakes regardingfiling, legend, retention are ok if good faith, reasonable

care, cured.
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Civil Liability Cheat Sheet

Fraudin Prospectus [10(a) & 10(b) FWPs]: 12(a)(2) and 10b-5
Fraudin Reg.Stmt.: 11 and 10b-5

Violation of Section 5: 12(a)(1)

Fraudin Exch. Act Reports: 10b-5

Officer/Director Misstmts/Omissions to Media: 10b-5
Resale Investor Misstmts/Omissions: 10b-5

InsiderTrading: 10b-5

Section 11
ISC
Plaintiffs - must be able to trace; must have purchased
Defendants - 11(a) issuer, directors, signatories 6(a); control persons (15)
Prove - Material misstmt/omission
Materiality
Defenses
Truth on market
Opinions/puffery
Fwd-looking SH (reporting only)
Defenses
P already knew
Due diligence
No loss causation
Reliance (1yrearnings)
Whistleblower
SOL
Damages
Joint&several
Section 12(a)(1)
ISC
Plaintiffs - must have purchased
Defendants- "sellers", solicitors
Prove - D violated section 5somewhere
Defenses
SOL
Exemption applied
Damages
Section 12(a)(2)
ISC
Plaintiffs - prospectus delivery req; must have purchased
Defendants - "sellers"; solicitors; 159A issuerin firm underwriting when purch ininitial distr.; control persons (15)
Prospectusis 10(a), FWP, relatingto PO
Material misstmt/omission
Materiality
Defenses
Truth on market
Opinions/puffery
Fwd-looking stmt SH (reporting only)
Reliance - very veryloose
Defenses
SOL
P already knew
No loss causation
Reasonable care
Damages
10b-5
Jx nexus
Txn nexus - P must have purchased/sold
Material misstmt/omission
Materiality
Defense
Truth on market
Opinions/puffery
Fwd-looking stmt SH (reporting only)
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Scienter-intent, knowledge, recklessness
Reliance - fraud on mkt
Loss causation & damages

Section 11 - Fraud in Reg. Stmt.
1. 11(a) Plaintiff must show tracing forstanding
i) Prove by purchasing fromissuerin PO or tracing the securities to the false reg. stmt.

ii) If IPO, are there outstanding securities of same class/type in the market due to prev. insider/VCRule 144 offerings? If the
insiders/VCs registered their shares as part of the IPO; subject to a lock-up agreement whereby they can't sell until certain time
after PO, plaintiff can easily provethe "pool" is pure IPO secs.

iii) Difficult to prove tracingin large WKSI markets, P arg. securities laws are designed to protectinvestorsin that very instance, info
asymmetry, collectiveaction problem
iv) No statistical arguments can be made (Krim)
2. 11(a) Plaintiff must have acquired/purchased asecurity
3. 11(a)(1)-(5) Defendants enumerated in statute
i) 11(a)(1) every person who signed the registration statement
i. 6(a)—includesissuer, CEO, CFO, comptroller or principal accounting officer, and the majority of its board
ii) 11(a)(2) directors at time of filing
iii) 11(a)(3) people namedin reg. stmtas directors/about to become directors
iv) 11(a)(4) Experts (accountants, engineer, appraiser (for their part only))
v) 11(a)(5) underwriters
vi) Section 15 - control persons of any of the above
i. 405 - person possessing the powerto cause/direct managementand policies of a person
ii. 15(a) jointly and severally liable
4. 11(a) Plaintiff must prove
i) Untrue statement of material fact;
ii) Omitted to state amaterial fact required to be stated therein; or
iii) Omitted to state a material fact necessary to make the statements therein not misleading
iv) Materiality
i. Whenreas. investor would think fact would signif. alter the 'total mix' of info, measured as of time the reg. stmt. becomes
effective
ii. Measure magnitude via % of earnings, revenue, profits; look at stock price as indicator (argue external factors).
iii. Truth on the marketdefense [eg. Truth leaked; oranother purchaser of same secs. files suit - fraud is public]
5. 11(a) Plaintiff did to know about the falsity
6. Noscienterreq. (issuerSL); Noreliance req. ; Noloss causation req. ; Section 13 SOL, bring w/in 1 yr disco fraud; no more than 3 yrs
from offering

7. Defense's Arguments
i) Palready knew
i. 11(a) P must not have known
ii. Also not material ; truth on the market
ii) 11(b)(3) Due diligence defense (everyone exceptissuercan use)
i. 11(b)(3)(A) Non experts/non expertised portion - reasonable investigation, reasonable ground to believe and did believe all
statementsin reg. stmt. true
i. 11(b)(3)(C) Experts/expertised portion - reasonable investigation, reasonable ground to believe and did believe statements
intheirportion of the reg. stmt. true
1) 11(a)(4) Expertsliable only for those parts prepared by them
. 11(b)(3)(B) Non experts/expertised portion - no reasonable ground to believe that stmts in expertised portion untrue.
1) Onlyreally affects non-experts who knew about the expertised portions enough
iv. Reasonableness of belief/investigation
1) Belief: whatdid this person know? insidervs. outsider; level of knowledgere. biz (part of execcom?); drafted/signed
regstmt?

a) insider (CEO-knows everything about the co, signed reg stmt (prospective investors reasonably assume CEO
guaranteedthe regstmt'sinfo; Director w access to info, know everything about co and its material Ks, involved
in drafting the reg stmt; member of executive committee?);

b) outsider (reas. familiarw/ bizand operations? Regularly attend bd meetings re. biz discussions? Familiarw/ co's
devel of new products? Involved in co decision-making? Review drafts of reg stmt? Discuss aspects of reg stmt
w/ management?). D-relying on reps of mgmt ok so long as outsider's own conduct and level of inquiry was
reasonable underthe circs. P arg should have probed more.

c) "given what knew about the company, his belief that the stmts were true could not have been reasonable ."
d) Lawyers "he may not have known about the inaccuracies but he must have appreciated some of them, given his
position"

2) Investigation: Have to take affirmative action, look at written record, corp minutes, materialKs; can'trely on others;
mustindependently verify
a) 11(c) the care required of prudent man in management of own property.
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b) Rule 176(a)-(h) (a) type of issuer; (b) type of security; (c) type of person (CEQ?); (d) office held; (e) presence of
relationshipstoissuer; (f) reasonable reliance on officers, employees, ppl who know;
c) CEOs- evenif conducted reason. invest., given position and knowledge, no way he reas. believed stmts were
true.
iii) 11(a) Reliance
i. 11(a) if P acquired security after 1yr of earnings statements are generally available [P purchases 1yr afterregstmt
effective]
1) P mustprove reliance
2) 11(a) Need not prove that P read the reg. stmt.-canrely on broker's reading of it
iv) 11(e) No loss causation (reduce P's damages reward)
i. Max amountrecoverable: PO price - value of security at time of suit
ii. Dtriesto reduce recovery - P and D arg. disclosure dates, ct picks one (when fraud revealed)

iii. If stock went down on operative date, D arg. otherreasons why stock went down: overall marketdrop, otherneginfo
disclo, marketirrational /overreacted/didn't understand the info. Prove other companies behaved the same. P arg. co's drop
was in excess of markettrends, other pos. inforevealed too, companies you compare to are difft.

iv. If marketdidn’t react: confounding events from mkt or firm (eg positive info cancels); info was leaked (already knew); mkt
not efficient(mkt didn’tinternalize).

v) 11(b)(1),(2) Whistleblower (issuers cant use)
i. Defendant discovers the mat'l misstmt; resigns; tells the SEC
vi) Section 13 SOL
i. Nolaterthan 1 yearafterdiscovery of the falsity, and no laterthan 3 years afterthe security was bonafide offeredtoth e
public.
8. 11(e) Damages
i) 11(g) max damages pershare is the offering price
ii) 11(e) Purchase price (if more than offering price, use offering price) minus
i. If P sold shares before suit - resale price
ii. If P still owns shares at end of suit - value of shares at time of filing suit

iii. If P sold shares after filing suit but before jmt - resale price (or value at time of filing suit, whichever greater)

iii) Calcvalue of shares at time of suit- price is only good proxy for value if market knew all relevantand material info (andis

efficient).
9. 11(f)(1), violators are jointly and severally liable
i) 11(f)(1) contributionis allowed
i. Intrial of non-settling Ds, jury assesses relative culpability of everyone, non-settling Ds must pay part that correlates to their
guilt. Settling Ds don’t need to pay. (Eichensholtz).

ii) Contractindemnification of U/Wsallowed

iii) 11(f)(2) outside directors only liable in proportion to fault unless actual knowledge of misrep

iv) 11(e) U/Ws only liable for total price they underwrite.

Section 12(a)(1) - Violation of Section 5
1. Must meetthe section 13 SOL (no more than 1 yr from discovery of violation, no more than 3yrs after offering)
. 12(a) Plaintiff is anyone purchasingasecurity from "seller" inviolation of section 5
3. Defendant - (1) actual sellers who pass title or (2) a person who successfully solicits the purchase w/ motivation of own/securities
owner'sfinancial interest (gratuitous? Unpaid? Paid? Recruiting/soliciting increases worth of current project? Tip now for future one?
Firststeptoselling?)
i) Section 15, any control personsif no knowledge/no reasonable ground to know about liability
ii) One statutory seller can sue anotherstatutory seller for contribution
4. Plaintiff must prove:
i) The defendantviolated section 5 (resale not exempt from section 5; selling beforereg stmt effective; failureto deliver
prospectus; made offer beforeregstmtfiled)
5. No causation, intent, reliancereq; no showing of damages required.
6. Noreal defenses
i) No loss causation defense; nointentdefense; no reliance defense
ii) Only real defense is to show the offering/txn qualified for an exemption to section 5
iii) SOL- bringw/in 1 yr from discovery of violation, no more than 3 yr from offering date
7. 12(a) Damages
i) Rescission (give back security) if the security has not been sold: Purchase Price —Income Received
ii) Rescissionary Damages (if security already sold): Purchase Price —Sales price —Income Received

N

Section 12(a)(2) - Fraud in Prospectus
1. 12(a) Plaintiff mustbe a person who purchased securities
i) Must have prospectus delivery requirementapply as to plaintiff (but need not have received; Rule 172)
2. "prospectus"is documentrelating to a public offering - can be 10(a); FWP (eg. Areport); Rule 163 WKSI pre-filing stmt
3. Plaintiff must prove material misstatement/omission in prospectus or oral stmt as of time prosp sent out
i) Whenreas. investor would think fact would signif. alter the 'total mix' of info, measured as of time the reg. stmt. becomes
effective
ii) Measure magnitude via % of earnings, revenue, profits; look at stock price as indicator
iii) Truth on the market defense [eg. another purchr of same secs. files suit - fraud is public]
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4. 12(a)(2) Plaintiff must not have known about its falsity
5. Defendants are those who offer/sell by means of the faulty prospectus
i) Those who actually transfertitle
ii) Those who successfully solicit w/ motivation of own/securities owner's financial interest
iii) Under159A, can sue the issuer when plaintiff/purchaser purchased in initial offering from U/Win firm commitmentsituation
iv) Section 15, any control persons of the above unless no knowledge/no reas ground to know about liability
6. 12(a)(2) Loose reliance req - show D used a prospectus to offer securities; loose causal connection between prosp and purchasing
decision (EMH)
7. NoneedforPto actually receive prosp;
. Noloss causationreq.
9. Nointentreq.

o]

10. Defendant's Arguments
i) SOL- bringw/in 1 yearfrom disco of fraud but and no more than 3 yrs from date of the sale.
ii) 12(a)(2) Plaintiff knew truth; not material
iii) 12(b) Absence of loss causation
i. Max amountrecoverable: PO price - value of security at time of suit
ii. Dtriesto reduce recovery - P and D arg. disclosure dates, ct picks one (when fraud revealed)

iii. If stock went down on operative date, Darg. otherreasons why stock went down: overall marketdrop, otherneginfo
disclo, marketirrational/overreacted/didn't understand the info. Prove other companies behaved the same. P arg. co's
drop wasin excess of market trends, other pos. info revealed too, companies you compare to are difft.

iv. If marketdidn’treact: confounding events from mkt or firm (eg positive info cancels); info was leaked (already knew); mkt
notefficient (mkt didn’tinternalize).

iv) Reasonable care defense
i. 12(a)(2) D can prove he did notknow, and in exercise of reasonable care could not have known, of untruth/omission; won't
beliable.
ii. Whatdid D know? level/title at co? did D exercise reasonable care? If he had, would he have known?
11. 12(a) Damages
i) Rescission (give back security) if the security has not been sold: Purchase Price —Income Received
ii) Rescissionary Damages (if security already sold): Purchase Price —Sales price —Income Received

10b-5
Violate 10b-5, you violate section 10(b) of the '34 Act
1. Jxnexus
i) Fraud must have occurred via means or instrumentality of ISC (write a check, use the phone, go online)
2. Txnal nexus
i) Plaintiff must have purchased/sold a security (SEC can bring enforcement action)
i. Note:fraud "in connection with" the purchase/sale of aninvestmentK (aninstrumentthat's asecurity) is actionable!
ii) Defendant can be anyone whose fraudulent activity was made "in connection with" the purchase/sale of asecurity
3. Material misstatement or omission
i) Misstatement or Omission?
i. Omissionwhen required to disclose; when necessary to make the statementasawhole true
ii) Materiality
i. PerTSC, fact is material when a reasonable investor would think the fact would significantly alter the "total mix" of info
ii. Measure materiality
1) Measure magnitude viaa metricGanino

a) If stmtrelatesto 5% or more of gross earnings, revenues, income, likely material.

b) Considerqualitative factors to put the #s into context/perspective. " Though the misstatement related to less
than 5% earnings, that particular misstatement allowed the co to (1) hide failure to meet analyst or own
expectations (2) mask a change in their earnings/trends." (arg.in Ganino) (3) change alossinto a gain (4) stmt
relates to part of bizthat playsa significantrole in the biz's operations or profitability. Also consider(5) degree
ofimprecision orinherentin the statement, ifit's an estimate orif it's factual. SEC Bulletin No. 99

c) Isitsomething shhs would care about? Investors care most aboutincome

2) Look at stock price change at disclosure of truth Merck

a) Whenwas truth revealed on mkt?

i) [use the facts-fileregstmt, 2mo later, article in WSJ that reiteratesinfoin reg stmt Merk; Food Lion ]

b) Did stock price react? Constant?

i) Confounding events from market or firm (offsetting pos/neginfo); overall market movement; info
leaked; market not efficient; marketirrational; disclosure was partial. D can offer comparable company
w/ PO around same t.
c) Explainthe otherdrop/rise/constant on adislo date with the above metrics.
iii) Truth on the market defense
i. If misstmt oromission already part of "total mix" in the mkt, it is not material by definition. Food Lion
iv) Opinions/puffery perhaps notactionable as facts

v) Forward-looking statements (eg. 21E(i)(1) Projections of revenues etc, merger plans, stmt of future econ perf., )
i. To consider materiality of future event as of today, balance: indicated probability that event will occur; anticipated
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magnitude of the eventin light of totality of company activity
1) Probability - look atindicia of interest at highest levels such as (1) board resolutions (2) actual negotiations (3) CEO's
invol.
2) Magnitude - consider (1) size of the entities involved and (2) the potential premiums overthe market
ii. Exchange Act 21E(c)(1) Forward-looking stmt SH
1) Onlyreportingissuers (21E(a)(1)) can use; Notvalid during IPOs (21E(b)(2)(D))
2) 21E(c)(1) fwd looking stmt not material if (1) immaterial; (2) P can't prove it was made w/ actual knowledge of falsity;
(3) stmtidentifying the stmt as fwd-looking and accompanied by a meaningful cautionary statement
a) Cautionary stmt meaningfulwhen discloses risks that pose the greatest possibility of undermining projections
when made. Must convey substantive info about factors that realistically could cause results to differ
materially fromthose projected
b) No duty to update (Asherv. Baxter) but must not use same projections and cautionary stmt when know risks
have changed
3) NOTREQ'D: beingright about projections; being so detailed w/calculations that rivals will benefit
iii. Oral forward-looking statements
1) Same rule re.identify fwdlooking as such plus meaningful cautionary stmt. If mention add'l info can be foundina
writing, must state you can find more info about the factors described here, and the documentation must have a
meaningful cautionary stmtas well.
4. Scienter
i) Intent (to defraud), knowledge (that mkt will be misled), recklessness (conscious that stmt may be false)(Ernst & Ernst)
ii) Pleading

i. 21D(b)(2) State w/ particularity for stronginference of scienter - Inference of scienter must be atleastas strong as the
inference of no scienter (Tellabs)

ii. Historical facts: recklessness orabove required

iii. Fwd-looking facts: knowledge orabove required
iii) Disco Stayed pending MTD
5. Reliance
i) P must prove plaintiff relied on misstmt (1) affecting decision to transact and (2) to transact at that price
ii) Face-to-face, prove reliance factually
iii) Fraud on the market theory (Basic)
i. Reliance presumed when investor buys/sells securitiesin reliance on integrity of the market price.
ii. Pmustprove:
1) D made public misstmt; material; shares traded on efficient mkt; P traded shares between misrep made and truth
revealed. Basically, reliance on mkt price =reliance on the misrep.
iii. Dcan rebutw/ showing no link btwn mkt price/P's txn:
1) Mkt not deceived
a) Pknew, truth entered mkt, corrective stmts made - mktknew truth so reliance on mkt price =/= reliance on
misrep if truth was out there
b) P can rebutthis again by saying the info was partial; the correction wasn't enough to fully counterbalance
misstmt
2) Pwould've sold for other reasons anyway;
3) Mkt not efficient
a) Inorderto prove a market for securitiesis not efficient, considerthe Cammerfactors: (a) the average weekly
tradingvolume; (b) the number of securities analysts following and reporting on the security; (3) presence of
market makers dealing with the security; (4) company's eligibilityto file Form S-3; (5) cause and effect
relationship between unexpected corporate news and changed in price of the security (how fast the market has
reacted inthe past); (6) company market cap.
iv) If can't use fraud on mkt theory, try proving reliance old-fashioned way
6. Loss causation
i) Exchange Act 21D(b)(4) D's misstmt caused drop in price that caused P's damages [use the facts: "when the mkt found out about
the fraud, price dropped. There is a logical link between the misrep and the loss."] if market neverfound outorif P re-sold before
mkt found out, he will be out of luck
ii) D rebut:

i. Confounding events from market or firm (offsetting pos/neginfo); overall market movement; info leaked; market not
efficient; marketirrational; disclosure was partial. Offer evidence of other companies that did a PO at same time to
compare.

iii) Prebut:
i. Drop in price was in excess of the market; mkt knew about misstmtearly bc of a leak; confounding events neutralized
your bad news. P argue the comparable companies are too different
7. Damages
i) Pentitled to out of pocket damages
ii) Kprice - security's true value at time of txn

i. True value: Dargue the true value was higherthan K price on day txn. Mkt knew of everythingand was able tointernalize
butwas slightly valued lower bc of marketirrationality. P argue true value was much lower, alot the mkt did not know

ii. Since thisis often abstract, use rough calculation ala Dura Pharm.

iii) Rough out-of-pckt calculation: K price - 90d average value right after disclosure of fraud (Dura Pharm)
i. 21D(e)(1) cap for post-disclosure price volatility, 90d average will fairlyimpound the corrected disclo
iv) Exch Act 28(a) CAP: cannot recover more than actual damages
i. 21D(e)(1) cap for post-txn price volatility Damages can't exceed K price - [90 day average of a steep drop in price]
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8. Proportionate liability
i) Notjointand several

SOLis 2 yrs after disco of fraud, no more than5 yrs afterthe violation
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Issuer Exemptions Cheat Sheet

Issuer Exemptions: 4(2); Reg D (504, 505, 506); 3(a)(11); Rule 147
4(2)

¢ Ralston Purina - offeringis nonpublicwhen made to people who can "fend for themselves," meaning they have both access to information [hold open house;
offeree wealthy w/ bargaining power; hi up exec; family relationship] and sophistication as an investor [experience in issuers industry/biz; wealth can be proxy for
sophisiflawyerup orbargaining power].
o Number of offerees (notjust purchasers)
o Relationship of the offerees to each otherandto the issuer
o Number of units offered and size of the offering
o Manner of the offering [personal contact, private - Doran]
e General solicitation is OK but may make an offering nonprivate
¢ Policy-noneedtoregulate here when parties don’t need mandatory disclosure

Reg D
¢ 502(c) General solicitation
= Need pre-existing relationship where issueris capable of ascertaining sophistication and financial circumstances of potential investor. In re Kenman; Mineral
Lands No Action Lettr.
o Close questions - call ppl from existing client list; talking to wealthy mutual funds, talk to golf buddies who are rich; talk to buddies fromYale
0 Needtoreasonably believe sophisticated
o "pre-existing relationship only proxy for ability to asses financial circ. and sophistication"
= 502(c)(1) No advertising or media/broadcast.
¢ 501(a) Accredited investors
® (1)-(2) various financial institutions; (3) corporations w/ assets exceeding $5M; (4) directors, executive officers, general partners of the issuer of the securities
being offered (whichincludes president, VP, etc per 501(f)); (5) natural persons when, at time of purchase have a net worth of over $1M or (6) have an income of
$200k individually or $300k jointly with spouse and a reasonable expectation of reaching the same incomethat year.
= |ssuerjust needs to reasonably believe purchaser comesw/in this def.
¢ 508 Substantial compliance
= Mistake in Reg D offeringthat (1) never affected the complaining party; (2) issuer made attempt to comply; and (3) mistake insignificant wrt offering, mistake
doesn'truin application of Reg. D.
= Significant mistakes would be: aggregate offeringamount; # purchasers; no general solicitation.
* 504
= Notavailable toreporting companies
= General solicitation OK

504(b)(2) Aggregate offeringprice | 1M [considerall 504 and 505 offerings w/in one yr + offerings viol section 5]
504(b)(2) # purchasers no limit
= If comply with 504, offering meets 3(b) and exempt from section 5
* 505
= 502(c) General solicitation not ok
505(b)(2) Aggregate offering price | 5M [considerall 504 and 505 offerings w/in one yr+ offerings viol section 5]
505(b)(2)(ii) # purchasers any accredited; 35 non-accredited

502(b)(2) info furnish non acc 502(b)(1) must furnishinfosetoutinRule 502(b)(2) reasonable time before sale
# |freporting co: infoin publicreports
¢ |f non-reporting: non financial info +financial info (gets more strict as offering price goes up)
502(b)(2)(vii) requiresissuerto advise non-acc. investors of resale limitations w/in reas time before sale
502(b)(2)(iv) requiresissuerto advise non-accinvestors of any material written info given to accredited investors.

502(d) reas care informrestricted | Take reasonable care toinform purchasers re. restricted nature of securities via (d)(1) inquire if purch acquiring
status of secs security forinvestment; (d)(2) written disclo that restricted; (d)(3) legend on certthat restricted.

= |f comply with 504, offering meets 3(b) and exempt fromsection 5
* 506

= 502(c) General solicitation not ok

= Offering price - unlimited

Aggregate offering price Unlimited

506(b)(2)(i) # purchasers any accredited; 35 non-accredited but 506(b)(2)(ii) non-accredited must be sophis w/ knowledge/experience to be
able to evaluate merits and risks of investment

502(b)(2) info furnish non acc 502(b)(1) must furnishinfosetoutin Rule 502(b)(2) reasonable time before sale
# Ifreportingco: infoin publicreports
# |f non-reporting: non financial info +financial info (gets more strict as offering price goes up)
502(b)(2)(vii) requires issuerto advise non-acc. investors of resale limitations w/in reas time before sale
502(b)(2)(iv) requiresissuerto advise non-accinvestors of any material written info given to accredited investors.

502(d) reas care informrestricted | Take reasonable care toinform purchasersre. restricted nature of securities via(d)(1) inquire if purch acquiring
status of secs security forinvestment; (d)(2) written disclo that restricted; (d)(3) legend on cert that restricted.

= If comply with 506, offering meets 4(2) and exempt from section 5

3(a)(11) Intrastate Offerings
« 3(a)(11) securities offered/sold by local companies to local investors to finance local projects exempt Safe harbors

from.s?cnon 5. = 502(a) (6mo; 12mo conclusive) forregD;
¢ Domiciled offeree-purchasers * 147(b) (6mo) for 147 intrastate
o Determined by domicile - stay w/ intent to remain = Whenyouintegrate, and the mega offering
o Single offerto non-resident ruins; single saleto non-resident ruins. If offer to in-stater, she moves, violates section 5 d(,)n'tapplythe SH. sore-do
and purchases out of state, ruins tho fartartact ’ ’

Horizontal Integration
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¢ Local Co. incorporated in state & do signifincome-producing bizin-state
 Local Projects - finance in-state projects (intent of co to use proceeds in-state isimp)
o OKif money raised used to buy products out of state to build thingsin state

¢ Resale

o Restricted securities; resident may re-sell toanotherresident freely

o canonlyre-sell to out-of-stater after security "comestorest"in state

o "come to rest" whenin-state resident purchases security with investmentintent
= Cowill getawritten documentsaying "l purch w/ investmentintent”

¢ Integration with out-of state offering ruins this offering
* General solicitationis OK

¢ Available toissuers and control persons (Rule 147 prelim note 4)

Rule 147 Intrastate Offerings

¢ An offering complying w/ requirements of Rule 147 will be exempt from section Sunder3(a)(11).

¢ Resident offeree-purchasers

o 147(d)(2) Residence is principal residence @ t offer/sale; 147(d)(1)-(3) principal office

(corps/pships)
o One offer/saletoanon-resident ruins exemption
¢ Localissuer

o 147(c)(1)(i) be incorporated in state (corporations); 147(c)(1)(ii) location of principal office

(pships); 147(c)(1)(iii) principal residence (individuals)
¢ Doingbusiness

= 147(c)(2)(i) 80% of consol. gross revenues from operations within the state;

= 147(c)(2)(ii) 80% of consol. assets held in state;
= 147(c)(2)(iv) principal office located in state; and
¢ Local financing

= 147(c)(2)(iii) intent to use and does use 80% of net proceeds of offeringwithin state;

¢ Resales

= Restricted securities; resident may re-sell to anotherresident freely; can re-sell to out of stater if

"comestorest"

= 147(e) SH/"come to rest" - Can re-sell to out of staters after9 mo from date of offering elapse

¢ Precautions

= 147(f) issuer must 147(f)(1)(i) place legend on security wrt restrictions; 147(f)(1)(ii) require
transferagent to stop transfers to out-of-staters; 147(f)(1)(iii) obtain written representation re

residence of purchasers.
¢ Integration
= 147(b) 6mo SH for Rule 147 offerings
* General solicitationis OK
¢ Prelimnote 4 Only available toissuers (not control persons)
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© 502(a)(a)-(e)

o Single plan of financing

o Same class of securities

o Same time period

o Same type of consideration given

o Moneyraised used for same general purpose

Consider offerings separately: Jan; Mar; Nov
common stock.
1. Doany of the offerings have problems?
2. Integrate Marinto Nov? protected by SH.

Novinto Mar? Protected by SH.

Integrate Janinto Mar? Normally, SHapplies,

butb/c3 mo apart, apply factors.

Mar intoJan? same outcome.

Ifintegrate, mega-offering violates section 5
Lose presumption of SH, so re-do factor
test
Novinto Mar? apply factors.

Nov. still has the SHprotectingit.

4. Evenifdon'tintegrate, consideraggregation

problem 504(b)(2) & 505(b)(2) (since offerings
thatviolate section 5count towards
aggregation)

5. Re-evaluatethe offerings

Burdens of Proof w/ Exemptions

Person seeking use of exemption bears burden to
proveitapplies

Plaintiff bears burden to rebut

Safe Harbors are not exclusive

Eg.If can't meet 147, apply 3(a)(11) or 4(2)



Resale Exemptions Cheat Sheet

Saturday, December 03,2011
11:28 PM

Resale Exemptions: 4(1); 4(1 ¥:); Rule 144; Rule 144A

4(1) & 4(1 %)
e 2(a)(11) Types of U/Ws
1) Any person who purchases securities fromanissuerwith a view towards distribution. [Gilligan]
i. Incl control persons - even when acquire unrestricted shares

2) Apersonwho offersorsellsforanissuerin connection with adistribution (professional U/W)

3) Any personwhodirectly orindirectly participates in the offering, selling or underwriting process for
anissuerinconnection with a distribution. [SECv. Chinese Consolidated Benevolent Ass'n]

4) Any personwho purchases from acontrol person when such purchase is a part of the control
person's distribution.

5) Apersonwhosellsforacontrol person when such assistance is a part of the control person's
distribution. [Wolfson]

* 2(a)(11) View towards distribution. Gilligan
= View towards - 4(1)
o Investmentintent (not U/W) vs. intent to resell (U/W)
O Presume investmentintentifinvestorhold for >2yrs
# Plaintiff can rebut w/ facts of intenttore-sell
o Conclusive investmentintentif holds >3yrs
o Presume intenttoresellif hold <2yrs, argue any facts indicating investmentintent; changed
investor circs. (changed issuercircs. won't work)
# Consider:isstock hisonlyliquid asset; is he amillionaire; was the circumstance
foreseeable?
¢ SECdoesn'tlike this
= Nota "distribution" - 4(1 %)
0 Made to ppl who can fend forself, sophisticated & access to info reg stmt contains
o Nonpublicfactors - small #offerees, relationship w/ offerees and them w/ eachother, small
amountoffered, mannerof sale is private
o Conduitapproach - resale investor couldn’t have participated inissuer txn [effectively helping
issuer distribute to more purchasers]
o Alternatively, investor can purchase now, and say, in 1 yr, give me access to info containedin
regstmtso | can give itto my resale investor; demand reg. rights agmt
O General solicitation or wide distribution may ruin this
o Sellingto Nasdaq is def. adistribution bcselling to lots and lots of ppl

¢ 2(a)(11) Participates. Chinese Consol. Benev. Ass'n
= Person who participatesinissuer's distribution for benefit ofissuer
= Considerextent of help and involvement: Continually solicit; hype securities to help issuer
o "solicitingisthe first step tosell"
= Participantneed not be paid, noKneed exist, issuer need not know participant's existence

¢ 2(a)(11) Purchase or sell for a control personin a distribution
= 2(a)(11), control person considered issuer wrt defining U/W
O Broker; resale investor
= Argue nota "distribution" under4(1%)

e If not U/W, can use 4(1) exempt the txn
o Resale under4(1) & 4(1 %) is a transfer of restricted securities
o Continue to be restricted until (1) registerthe securities; (2) sell under 144; (3) "come to rest" (4(1) -
hold for3yrs [conclusive]); 3(a)(11) "purch w. investmentintent"; 147 free to re -sell after 9mo of
offering)
o Noholdingperiod to use 4(1) & 4(1 %)
o Tack holding periods for purposes of "coming to rest" under4(1) & 4(1%)? Policy
o Ifinequality of infois more imp., allow tacking because, have info available in market now
o Ifinvestmentintentis more imp., don’tlet tack because wantthemto hold forlongt

¢ If deemed U/W, mustvertically integrate; does new integrated txn fitunderany exemption?

Rule 144
e If comply with requirements of Rule 144, investor or affiliate won't be an U/W for the issuer; person
helping affiliate won't be U/W of affiliate; purchaser from affiliate won't be an U/W for affiliate b/cnota
"distribution"
¢ Rule 144 preliminary note Securities received are "cleansed"
o If Rule 144 is perfected, securities acquired are cleansed, can be freely re -sold willy nilly

¢ 144(a)(1) Affiliate of issueris person who directly/indirectly controls the issuer (control per Rule 405)
o (1) officer of issuer; (2) director of issuer; (3) shareholder with 10% or more
o Considerrelationship w/insiders
o (1) Powerto direct/control the management/policies of issuerviashh votingrights, by K, etc. (2)
powerto compelissuertofile reg stmt covering the control person's securities.

* 144(a)(3) restricted securities those attained from (1) nonpub offering; (2) RegD. (3) 144A
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Control Persons & Affiliates 144(a)(1)
Consideredissuers under2(a)(11)
Apersonwith "control" per405, meaning
personw/ powertodirectthe management
and policies of issuer whether by ownership of
votingrights, by K, or otherwise.

% stock ownership

Director? "he'son the Bd, decide co matters, access

toinfo, powerto control decisions"

Officer?

Powerto:

Control mgmtand policies of issuer
Compelissuertoobtainsignatures nec.tofile
areg. stmt.

Access to good info, constant



* General Requirements 144(b)(1),(2)
o 144(d) Holding Period
= Holding period runs from date of purchase from issuer or affiliate, whicheveris later.
= Holding period re-sets when purchase from anissuerorfroman affiliate
= Cantack holding period times when purchase from non-affiliate
Reporting Co 6mo (restrictedonly)
Affiliate & non

Non-reporting Co 1lyr (restrictedonly)
Affiliate & non

Unrestricted security
ZERO holdingperiod
(mostly when CP acq. unrestr. shares)

o 144(c) Current PublicInformation

Non-Affiliate Affiliate
Reporting *current | 1yr fromissuertxn | Always
w/Exchange Act 144(b)(1)(i)
reportingregs for
12mo
Non-reporting Noinforeq. Always

*provide info listed 144(b)(1)(ii)
inRule 15¢2-11
= 144(c) reporting companies fulfillinfo req. by being current on Exch Actreporting reqs for
12mo. Non-reporting companies fulfill info req by making available info listed in 15¢2-11

o Affiliates Only 144(b)(2)
o 144(e) Volume Limit
= 144(e)(1) amt securities sold right now + all sales of same class of securitiesinlast 3 mo can't
exceed greater of:
o0 1% of shares of class outstanding or
0 Average weekly reported trading volume of the past 4weeks
= Sales of same class of securitiesin last3 moincludes: registered & unregistered securities but
not:
O 144(e)(3)(vii)securities they registered & sold (not to be confused w/ buyingsecsin PO
andre-sellingthem); securities sold in txn exempt under 4(1) and 4(1%) that were
"private"
o 144(f),(g) Manner of Sale
= 144(f) affiliate must sell securities in unsolicited brokers' txn per 4(4) and defined in 144(g)
= 144(g)(1) broker simply executes orders
= 144(g)(2) can't pay broker more than customary commission
= 144(g)(3) Can't solicit or arrange for solicitation
o 144(h) Notice Requirement
= 144(h) must file Form 144 with SEC if sales of secs in 3mo period exceed 5,000shares or
$50,000.

e Canre-sell restricted sharesviaan unsolicited broker txn on the Nasdaq [so longas holding period met,
inforeq met, volume limit met, notice given]
o If Rule 144 not met, still argue 4(1) or 4(1 %)

Rule 144A
o 144A if comply with requirementsin Rule 144A, resale of restricted securities to QIBsis nota
"distribution" such that reseller can benefitfrom 4(1)

« 144A(a)(1) QIBs
o Entitiesinthe bizof investingas enumerated in 144A(a)(1)(i): insurance co, investment co,
employee benefits plans, dealers, mutual funds, banks (with $100Min securities and net worth of
$25M)
o Individuals cannot be QIBs
o Sellermustreas. believe purchaseris QIB
o 144A(d)(3) Fungibility
o 144A(d)(3) can't sell securities underthis rule that are of same class as securities listed on nat'l exch
o Securities thatare convertible may be ok solong as there's restrictions on conversion
¢ 144A(d)(2) Notify purchaser
o 144A(d)(2) Sellertake reasonable steps to notify QIB that txnis under 144A and unregistered
o Canplace legend onsecuritiesindicating restricted status; include stmts in private placement memo
to make it clear
¢ 144A(d)(4) Disclosure of Info for non-reportingissuers
o 144A(d)(4) non-reporting issuers, upon request from purchaser, must provide certain 'reasonably
current' basicinfo concerningthe issuers'biz, products, show balance sheet and financial
statements from past 2yr.

¢ 144A prelimnote securities acquired are still restricted
¢ No holding period
¢ Seller can generally solicit QIBs

o "the factthat investorgenerally solicited the QIBs does not affect the 506 transaction"
o |f 144A not met, argue Rule 144 or 4(1) & 4(1 %)
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