1st class

· No syllabus, participation point awarded, final (4 hour essay – usually 3 essays out of 1 fact pattern, open everything)

· Office hours by appointment or email

· Dan.schechter@lls.edu, D.schechter@mminternet.com
· 213 - 736 – 1068

Why do we have bankruptcy law from the corporate perspective?

· Create hardship to creditors

· Looting problems by insiders (fraudulent transfer)

· Common pool phenomenon

· Orderly liquidation of assets

Timeline of bankruptcy

· Company in trouble (d)

· Inside looting (fraudulent transfer)

· Preference (pay off to the favorable creditors)

· Disadvantageous contracts

· Petition – filing for bankruptcy

· Voluntary 

· Involuntary –  requires a certain number of creditors to file against a debtor. Risky in that if you file against a debtor who is not in bankruptcy, you are liable for everything, very rare

· Filing for bankruptcy 

· Triggers the automatic stay

· Creates automatically an estate – aggregate of debtor’s assets

· A trustee takes over

· In many times, the debtor is the trustee. 

· In charge of administering the estate

· Liquidation (chapter 7), reorganization (chapter 11) 

· Chapter 7: we have real trustee, persons appointed to administer orderly liquidation

· Chapter 11: debtors in position because, in theory, we have on-going concerns of values and assets. 

· Once in a great while, the court will appoint real trustee when egregious misconduct

· Many chapter 11’s ended up in chapter 7.

· Powers (rights) of the trustee

· Power to reject “bad” executory contracts (power to assume advantageous contract)

· Avoidance powers

· Fight claims against the estates (minimize the claims)

· Cause of actions the trustee can assert against other parties

· Chapter 11 process, financing

Individuals

· Chapter 7, chapter 13

· 7 – liquidation

· 13 – plan to pay overtime

· Issues concerning discharge

· General discharge (§727)

· Specific issues of discharge (§528)

· Congress plans to pass a statute that will make chapter 7 much harder for individuals

· Structure of a company

· A manufacturing company goes into bankrupt.

· Class of creditors

· Trade creditors – raw material suppliers ( account payable (AP)

· Laborers

· Inventory – sold to customers on credit ( account receivable (AR)

· IRS – always gets priority

· Equipment – usually encumbered (= has liens) by the seller who has security interest on the equipment

· Lenders – cash lender with promissory note ( security interest

· Rights of the parties connected by real estate

· Shareholders, guarantors – they are not liable by being shareholders, but if they guarantee anything, they are liable.

· Preference law means that if you grab hawks off a failing debtor, you gotta give it back 

· §547

2nd lecture

§547 – defines what a preference is (to share debtor’s assets equitably). Most of the time, you will represent the creditors, so need to know how to avoid preference liabilities. Also, §547 is a wonderful example of 2 major phenomena of the code (very complicated, the method to simplify will be used for other codes, how to weave state law with federal law, but it’s not subtle)

§ 547 (a) – definitions

§ 547 (b) – the trustee may “avoid” (means undo) any transfer (defined 10154) of the interest of the debtor on the property.

· 5 requirements

· (1) To or for the benefit of the creditor

· (2) Payments on an old debt

· (3) When the debtor is insolvent (asset is exceeded by liabilities)

· (4) The transfer has to be “made”

· (a) Within 90 days before petition (window period)

· (b) If the transfer is made between 90 days and 1 year, the creditor is an insider

· Reason for the extended reach-back period - company was in trouble.

· (5) Did the “preference payment” make you better off than otherwise you would have been? Did you get paid more that you would have received if the company had gone bankrupt? (Hypothetical liquidation standard)

· If all 5 are satisfied, then the preference exists

· The trustee has the burden of proof

§ 547 (C) – Non-avoidability of the payment 

· Burden of proof on the paid creditors

· (1) Contemporary exchange defense

· (2) Ordinary course payment

· (3) Must have to do with acquisition loans ( complete defense up to here

· (4) Subsequent advance rule (partial defense) ( offset your liability

· (5) Special interest legislation for inventory and receivables

Problems on p.75

1. 05-01-02, S made payments to J. S becomes insolvent. On 07-15-02, S files for bankruptcy. The trustee is suing for S to recover the payment against J.

a. Insolvency: when your liability is greater than your asset

b. §547(B)

i. (1) To the creditor

ii. (2) Made for an old debt

iii. (3) The debtor insolvent

iv. (4) Insider?

1. Def. (§101.31) –

2. No evidence of J being an insider

3. So (4)(a) applies ( 90 day window period

v. (5) J is unsecured creditor. Therefore, he would not have gotten paid in full in chapter 7. So J is made better off. 

c. All 5 are satisfied ( preference exists

d. Does it matter whether J knew?

i. No, as long as all 5 requirements are satisfied

e. Who has the burden of proof that S is insolvent?

i. §547(F) – rebuttable presumption that the debtor is insolvent

ii. For insider preference, there is no such presumption. The trustee has the burden of proof

2. 1(B) Attachment lien on the debtor’s asset ( not transfer, simply freezing up the debtor’s property

a. Def. of transfer (§101.54) 

i. Is a lien transfer?

1. It’s not clear even if the case law says it is.

b. Importance – if you get attachment lien, and the debtor doesn’t file bankruptcy until just after you get the judgment lien, even though your judgment lien is right before the filing of the bankruptcy, the judgment lien relates back to the attachment. 

3. (2) B makes a 1-year loan of 10k to D on 09-01-97. D granted B a security interest in equipment (lien) and a note (debt). Payment was made in full on 09-01-98. On 11-01-98, D went bankrupt. D wan insolvent on 09-01-98 and thereafter. The value of the equipment was greater than the payment, and no other security interest on the equipment (B was over-secured) 

a. §547(B)

i. (1) To the creditor ( satisfied

ii. (2) Made for an old debt ( satisfied

iii. (3) The debtor insolvent ( satisfied

iv. (4) Insider?

1. Def. (§101.31) –

2. No evidence of J being an insider

3. So (4)(a) applies ( 90 day window period (preference date starts on 08-01-98)  ( Most Banks are not insiders but sometimes they are. 

v. (5) B is a fully secured creditor. Therefore, if the transfer had not been made, what would B have gotten in ch. 7? ( B would’ve been paid in full anyways. 

b. How come secured creditors get paid in full? Doesn’t it seem like windfall? 

i. Usually, unsecured interest rate is much higher compared to secured loan. (credit card - 17-20%, mortgage loan – 7-8%)

ii. In this case, probably B had very low interest rate because it had high security interest on collateral

c. What if B had been under-secured?

i. If it had been worth $8k, but paid $10k, it would have ended up with preference problem. Therefore, in real life, the creditor would want to be over-secured ( Under-secured creditor is more vulnerable. But how do you figure the value of collateral? For example, inventory of DVD players. When the company goes bankrupt, the value of the inventory crashes because nobody wants to buy the inventory of a bankrupt company ( Difference b/w going concern value and liquidated value

General concept on secure transactions

Need to copy Handout

· Liens – right to seize and sell property to satisfy the debt

· Non-consensual liens – imposed by statutes (statutory) or operation of law (judicial)

· Consensual liens – liens granted with consent of debtor

· Real property liens

· Mortgages

· Usually, with the note given by D to C, judicial foreclosure.

· In CA, debt note is given to C. the lien on the property is handled by the trustee on behalf of C. C is beneficiary. D is trustor. The advantage of the system is that the trustee can file non-judicial foreclosure in addition to judicial foreclosure (called trustee sale) 

· Trust deeds

· These are all recorded. Creditor files UCC 1 locally

· Personal property liens – most are article 9 liens

Article 9 secured transactions

· D, C, note, security agreement

· Creditor files UCC 1 centrally ( called “perfection”

· Judgment lien – by court rather than granting by D to C

Lecture 3 (01-17-02)

UCC Article 9 (secured interest) - D, assets, obligation, lien (security interest), filing of UCC1 (C gives notice to the world that this agreement exists)

UCC 9203 – Attachment (creation of the lien)

· (a) Security interest attaches to collateral when it becomes enforceable to the debtor

· (b) SI is enforceable against the debtor only if

· (1) Value must be given (usually by C to D)

· (2) D must have rights to the collateral AND

· (3) a. D has authenticated (signed) the security agreement OR

b. In possession of the secured party (evidence of the fact that there    is a security agreement)

UCC 9308 – SI is perfected IF attached and the requirements of perfection are satisfied.

· Most people think filing of UCC 1 is perfection but it is not. Must satisfy all the requirements of 9308 including filing of UCC 1. 

· UCC 9317 – If not perfected, you are junior to other perfected creditor and a lien creditor

·  9102(a)(52) – lien creditor is trustee in bankruptcy

· Most crucially, If not perfected, You can’t beat judicial creditor who comes in before you

547 (e)(1) – (2)

· Suppose that on 07-25, C makes a loan. D executes a note on collateral. On 11-01, D files bankruptcy. 08-01 starts window period. On 08-03, C files UCC 1.  Is there a preference?

· 547(b)(4)(a) ( 547(e)(2)(a) (( 9203) ( 547(e)(1)

· §547(B)

· (1) To the creditor ( satisfied

· (2) Made for an old debt (?

· (3) The debtor insolvent (?

· (4) Insider?

· Def. (§101.31) –

· No evidence of J being an insider

· So (4)(a) applies ( 90 day window period ( Sticking Issue. 

· 547(E) “Made”?

·  (2)(a) Transfer is deemed to be made when it takes effect if the transfer is perfected within 10 days of that date

· In this case, D’s transfer of collateral takes effect when it becomes enforceable (9203), even if it doesn’t use the word “attachment.” That is, it took effect on 07-25. Applying 9203, 

· (1) Value given 

· (2) D had rights to the collateral AND

· (3) D has authenticated (signed) the security agreement

· ( All satisfied

·  “Perfected” is defined in 547(e)(1)

· Perfected when you could beat any judicial lien creditor (Federal law)

· Then, the question of when a creditor could beat a JLC ( must look at the state law 

· 9317 – If you are not perfected, you are vulnerable to JLC

· 9308 – You are perfected when

· Attachment AND

· Perfection step (filing of UCC 1)

· ( Our C is perfected on 08-03.

· Under 547(e)(2)(a), as long as it is perfected (08-03) within 10 days after it takes effect (07-25), the transfer is deemed to be made (relates back) ( 07-25                                                         

· ( 547(b)(4)(a) is not satisfied because this transfer is deemed to be made on 07-25 and the 90 day window period started on 08-01. ( Trustee’s case in chief fails. 

· Now, UCC1 was filed on 08-06 (transfer was made), everything else being the same

· The transfer is deemed to be “made” when it takes effect (07-25)

· Perfected on 08-06. ( more than 10 days (( can’t beat hypothetical JLC before 08-06)

· (e)(2)(a) doesn’t apply ( go to (e)(2)(b)

· 547 (e)(2)(b) ( then the time of perfection is when the transfer is “made,” which is 08-06 in this case

· 547(b)(4)(a) is satisfied now (delay of perfection) ( the preference transfer may be avoided

· If the transfer is voided, then the creditor becomes unsecured

· §550 – (a) the trustee may recover the property transferred

· Back to the 1st hypo, but on 10-01, the payment is made in full. The value of the collateral is greater than the amount of the debt (over-secured creditor). Is it avoidable by §547?

· Under (b)(5), the preferred C must have gotten what he wouldn’t have gotten if chapter 7 case. In this case, the C is over-secured so he would have gotten what he got anyways. Therefore, the trustee’s case in chief probably would fail under §547(b)(5)
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· Loan on 06-01. Security agreement. On 08-03, filed UCC1. On 11-01, D filed the bankruptcy. Is there an avoidable preference?

· §547(b)

· Is the transfer of the D’s property to or for the benefit of C?

· This is “to” the C. An example of “for the benefit of” later comes on.

· Simple note of “I owe you” is not a transfer.

· It’s for an old debt

· The D was insolvent at the time of the transfer 

· Within 90 days?

· On 08-01, the clock starts. 

· §547 (e)(2)(a)

· The transfer is “MADE” when the transfer takes effect if the transfer is perfected within 10 days of that date

· When does the transfer take effect?

· Attachment (3 steps) (UCC9-203)

· Value given

· D had rights to the collateral AND

· D has authenticated (signed) the security agreement

· The transfer took effect on  

· When is the transfer perfected?

· A transfer is perfected when you can beat a hypothetical judicial lien creditor (§547(e)(1))

· Then, when do you beat a hypothetical judicial lien creditor?

· 9317 – If you are not perfected, you are vulnerable to JLC

· 9308 – You are perfected when

· Attachment AND

· Perfection step (filing of UCC 1)

· So the transfer to our C is perfected on 08-03

· Our C blew the 10 day gab. Thus, must look at §547(e)(2)(b) ( the perfection day is the controlling date.

· Assuming the transfer had never been made, what would the C have gotten in chapter 7? (Did the transfer make him better off?)

· On 08-03, the security agreement was executed by D, other facts being the same.

· C loaned the money only with a note. And later D executed the security agreement.

· On 06-01, C only had an unsecured note. On 08-03, C executed the document evidencing security interest. 

· Applying §547(b)(4), 

· §547 (e)(2)(a)

· The transfer is “MADE” when the transfer takes effect if the transfer is perfected within 10 days of that date

· When does the transfer take effect?

· Attachment (3 steps) (UCC9-203)

· Value given

· D had rights to the collateral AND

· D has authenticated (signed) the security agreement

· ( 08-03 (execution of security interest)

· When is the transfer perfected?

· A transfer is perfected when you can beat a hypothetical judicial lien creditor (§547(e)(1))

· Then, when do you beat a hypothetical judicial lien creditor?

· 9317 – If you are not perfected, you are vulnerable to JLC

· 9308 – You are perfected when

· Attachment AND

· Perfection step (filing of UCC 1)

· In this case, there is no gap. Perfection occurred on 08-03.

· §547(e)(2)(a) is satisfied. Then can there be a preference issue?

· Look at §547(b)(2) (
· The transfer is made on 08-03 and the debt was incurred on 06-01. It sure is a transfer made for an antecedent debt. 

· We’ve been dealing with the gap b/w the date of attachment and the date of perfection but another important gap is b/w the date the debt incurred and the date the security interest is transferred. 

· C files UCC1 on 06-01 even before he loans the money. In real world, people do this to get priority in case of bankruptcy.  Money given to the debtor with security interest executed on 08-03.

· §547(b)

· Transfer to C

· (b)(2) might not be satisfied?

· Presumption of insolvency

· Transfer made within 90 days?

· §547 (e)(2)(a)

· The transfer is “MADE” when the transfer takes effect if the transfer is perfected within 10 days of that date

· When does the transfer take effect?

· Attachment (3 steps) (UCC9-203)

· Value given

· D had rights to the collateral AND

· D has authenticated (signed) the security agreement

· ( 08-03 (execution of security interest)

· When is the transfer perfected?

· A transfer is perfected when you can beat a hypothetical judicial lien creditor (§547(e)(1)(b))

· Then, when do you beat a hypothetical judicial lien creditor?

· 9317 – If you are not perfected, you are vulnerable to JLC

· 9308 – You are perfected when

· Attachment AND

· Perfection step (filing of UCC 1)

· In this case, perfection step came first (on 06-01, when C filed UCC1). The date of perfection is 08-03 (the date of attachment).

· Therefore, the transfer is made on 08-03. There is no gap b/w perfection and “takes effect.”

· Since there is no gap b/w attachment and perfection, there is preference? To answer this, go back to §547(b)(2). §547(b)(2) is not satisfied and thus there is no preference. The reason there is no preference is not because there is no gap b/w attachment and perfection, but because there is no gap b/w the date of the transfer and the date of the debt. 
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(Hypos) 08-11, security agreement was executed. On 08-22, C filed UCC1 and on 11-01 D filed bankruptcy.  

· 547(b)

· Transfer to C

· Old debt?

· Presumption of insolvency

· Transfer made within 90 days?

· The transfer is “MADE” when the transfer takes effect if the transfer is perfected within 10 days of that date

· When does the transfer take effect?

· Attachment (3 steps) (UCC9-203)

· Value given

· D had rights to the collateral AND

· D has authenticated (signed) the security agreement

· ( 08-11 (execution of security interest)

· When is the transfer perfected?

· A transfer is perfected when you can beat a hypothetical judicial lien creditor (§547(e)(1)(b))

· Then, when do you beat a hypothetical judicial lien creditor?

· 9317 – If you are not perfected, you are vulnerable to JLC

· 9308 – You are perfected when

· Attachment AND

· Perfection step (filing of UCC 1)

· In this case, perfection step came first (on 08-22, when C filed UCC1). 

· Therefore, the transfer is deemed to be made on 08-22.

After Acquire Property Clause (AAPC) – C take security interest on all inventory now owned or acquired afterward (dragnet clause, anaconda clause)

· On 06-01, security agreement (AAPC) was executed. Loan made and UCC1 filed on the same day. 08-01, the bell rings. 08-15, D gets a new item of property ((additional collateral).  Does this additional collateral improve the C’s position? C is owed 100. Collateral goes from 80 to 85. The deficiency is now 15 rather than 20. Is the transfer of 08-15 preferential?

· It’s to the C. It is for an old debt. There is presumption of insolvency. 

· Transfer made within 90 days?

· §547 (e)(2)(a): The transfer is “MADE” when the transfer takes effect if the transfer is perfected within 10 days of that date

· When does the transfer take effect?

· Attachment (3 steps) (UCC9-203)

· Value given (by C to D) 

· D had rights to the collateral AND

· D has authenticated (signed) the security agreement

· ( 08-15 (date of value given, date of D getting rights)

· When is the transfer perfected?

· A transfer is perfected when you can beat a hypothetical judicial lien creditor (§547(e)(1)(b))

· Then, when do you beat a hypothetical judicial lien creditor?

· 9317 – If you are not perfected, you are vulnerable to JLC

· 9308 – You are perfected when

· Attachment AND

· Perfection step (filing of UCC 1)

· In this case, perfection step came first (on 06-01, when C filed UCC1). But the date of perfection is 08-15. Therefore, the transfer is deemed to be made on 08-15 (( within 90 days) ( preferential

· 547(e)(3) – A transfer is not made until D has acquired rights in the property transferred (shortcut to this hypo) – preempts UCC 9203

· UCC 2501-1 – At what point does D have right to the goods?

· Goods already in existence – 2501(1)(a)

· Buyer has right in goods as of K date

· Goods not yet in existence – 2501(1)(b)

· B has rights in goods when they mark, ship or identify

· (Hypo) On 08-02, security interest signed (AAPC). And there was a collateral ($8 worth). On 08-09, D got a new item of goods ($5 worth) ( C was still under-secured.  On 08-10, the bell rang. On 08-13, C filed UCC 1. 

· For the new collateral

· To C

· For an old debt

· Presumption of insolvency

· Attachment (08-09), perfection step (08-13) ( Attachment (08-09), perfection step (08-13) ( perfected on 08-13. Therefore, the transfer is made when the transfer took effect (( attachment date which is 08-09) and it is within 10 days of perfection date (08-13)

· MADE on 08-09 ( outside 90 days

· Not preferential

· For the original collateral

· The transfer took effect on 08-02 but it is not within 10 days of the perfection date (08-13). In this case, 547(e)(2)(b) provides that the perfection date controls, which is 08-13. 

· Therefore, the transfer is deemed to be made on 08-13, which is within 90 day window period 

· Preferential transfer

· AAP is not preferential in this case, but the original property is preferential ( funny result

· (Hypo) On 08-02, security interest signed (AAPC). And there was a collateral ($8 worth). On 08-09, D got a new item of goods ($5 worth).  On 08-10, the bell rang. On 08-20, C filed UCC 1. 

· Now there is more than 10 day gab b/w attachment and perfection. Then the transfer is deemed to be made on 08-20 (547(e)(2)(b) applies)

· (e)(3) says that A transfer is not made UNTIL D has acquired rights in the property transferred ( only talks about the earliest possible date, not the latest possible date. (e)(3) does not apply.

Real Estate

(Hypo) On 02-25, the secured party loans to the D. A note was given to the C and C put a lien on property.  On 03-03, C recorded the deed. Bankruptcy was filed on 06-01 (( the bell rings on 03-01) Is this preferential?

· 547(b)

· A lien is transferred to C

· Antecedent debt?

· Insolvent

· 90 days?

· The transfer is made when it takes effect. It takes effect when the delivery of lien is made to C (( when the document is signed)

· Is it perfected within 10 days?

· For the purpose of federal law, “perfection” is defined in 547(e)(1)(a)

· 547(e)(1)(a) – a transfer of real property is perfected when a bona fide purchaser of such property cannot acquire an interest that is superior to the interest of the C (( when C can beat a hypothetical BFP)

· Recording statutes – O to A, unrecorded. O to B, BFP for value.

· Notice jdx – An unrecorded transfer is avoided by subsequent BFP (B wins). To beat BFP, must record. 

· The same is true in other jdx even thought for different reason (race, notice-race)

· Judicial creditor can beat a BFT when recorded.

· The moment of perfection is the moment of recording.

· It is recorded on 03-03, which is within 10 days of the transfer

· Therefore, the transfer is deemed to be made on 02-25 (relate back)

· The transfer is made outside 90 day window period. Therefore, it is not preferential.

(Hypo) Same facts except that the C puts a good sign that the property is financed by a bank and the deed is recorded on 05-01. Does it make a difference?

· There would be no BFP because the sign would give constructive notice. Therefore, C would argue that the moment of putting the sign is the moment of perfection.

----- p.414
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(Hypo) On 02-01, D takes out a loan. D gives C a TD. C records on the same day. On 03-01, the bell rings. On 04-01, C conducts a non-judicial foreclosure sale. Any preference?

· Regarding 02-01 event, It’s a swap (fails (b)(2)). And the transfer is made outside 90 day range (fails (b)(4)). 

· Regarding 04-01 event, it fails 547(b)(5) ( C is not getting any more than he was entitled to. C was fully secured on 02-01 event. So in chapter 7, C would have gotten the money anyways ( Non-judicial foreclosure doesn’t make C any better off.

· If C was under-secured, wouldn’t make difference. 

Problem 1 (p.376) – “Earmarking doctrine”

· D’s debt was guaranteed by Guarantor (In real life, most likely shareholder guaranteeing corporate obligor). Reimbursement or indemnity obligation by D to G in K, but no security interest --> not really necessary b/c of common law right exists. D defaulted and G paid C. In common law, C first has to go after D and G. But often times just like in this case, it is guarantee of payment, not guarantee of collection. 

· It is not preferential because there is no transfer of property. If D was an alter ego of G, could be different result. 

· What if D’s reimbursement obligation had been fully secured by D’s assets?

· 05-01, D executed guarantee. G had K right for reimbursement. D executed and recorded TD in favor of G. 10-01, G paid C.  10-17, G non-judicially foreclosed it. 11-01, bankruptcy was filed. Is this non-judicial foreclosure preferential?

· The 1st transfer is outside of window period but not the foreclosure. 

· 547(b)(4)

· Is shareholder a creditor?

· 101(10) – “creditor” means

· (a) entity that has a claim against the debtor…

· 101(5) – “claim” means…….

· Applying 101(10) and 101(5) to 547(b)(4)(b), this shareholder becomes a creditor who has a contingent right of reimbursement. He became C on 05-01. On 10-01, he was transferred interest.

· Therefore, if this shareholder (creditor) is an insider (( as a factual matter, it’s always insider), it is 1 year window period, not 90 days. But even with 1 year window period, we still don’t have preference because C was fully, validly secured. And the 05-01 transaction is not preferential because it was a swap. 

· Suppose it was an unsecured right of reimbursement. At the moment G pays to C D gives G a TD to secure the noncontingent right of reimbursement. 

· This transfer to G is clearly preferential. But can Trustee go after C?

· Transformation problem. Since G is in control of D, G transmuted real property to cash this way. Arguably the transfer of D’s property on account of the old debt to C. Most likely this argument is not going to win, but arguable.  

Problem 2

Problem 3

· D sold asset (150k worth) for 50k plus B’s assumption of D’s debt to C (100k). B paid 100k to C. Is it preferential?

· C’s first argument would be that it was from B, not D. Trustee would counter argue that this is a disguised transfer of D’s property.

Defenses

Problem 1 (p.380)

· B made an unsecured loan to D on 04-01. Later that day, B found out that D might be insolvent. D offered to secure the loan by mortgage worth more than the loan amount. The security was executed on the same day and recorded the next day.  Bankruptcy was filed in 06-01. Is this preferential?

· 547(b)

· To the C

· Is the transfer for an antecedent debt? Debt was incurred in the morning and the security interest was executed in the evening. Technically, it is. 

· The rest of 547(b) is all satisfied. Therefore, the transfer was preferential. 

· Defense - 547(c)(1)

· (B) Was it in fact substantially contemporaneous? Yes.

· (A) But it was not intended to be contemporaneous

· (c)(1) is clearly designed to protect a transaction that is a substantially contemporaneous exchange AND is intended to be contemporaneous from the beginning but by mistake the transfer is not made contemporaneously.

· Therefore, B would fail this defense argument.

7th lecture (01-31)

Problem 2 -- (c)(3) is designed to protect PMSI (Purchase money security interest – 3rd party or vendor)

· On 04-01, B loaned 10k to D. The 10k was for buying equipment. On 04-07, D bought the equipment. On 06-20, D filed bankruptcy. 

· Preference?

· The bell rings 03-20. There is a preference.

· Defense

· (c)(1) –probably

· But it is hard to say that it was intended to be contemporaneous and 6 day difference (some would allow, some wouldn’t)

· (c)(3) – much better defense. Assume that there is a preference. Then how to apply (c)(3)

· Does the transfer create a security interest? ( yes

· To the extent the security interest secures “new value”(defined in 547(a)(2) – usually means fresh cash or fresh credit) that was

· At or after the signing of the security agreement

· Given by or on behalf of the secured party

· Given to enable D to acquire such property AND

· In fact used by D to acquire such property

· AND the security interest is perfected on or before 20 days after the possession of such property(04-07) 

· Perfection step occurred on 04-01

· Attachment occurred on 04-07 ( controlling date

· (Hypo) On 04-01, D finances an equipment purchase through C (bank). On 04-10, D makes an agreement with S to buy the goods. S marks the goods. On 04-12, the bell rings. On 04-15, the goods arrive on D’s dock.  On 05-02 C files UCC 1 (sometimes B waits till it gets the serial number off the goods ( not necessary). On 07-12, D files for bankruptcy. 

· 547(b)

· Is it a transfer to the C? Yes (security interest in goods to C)

· For an old debt?

· Debt incurred on 04-01. 

· §547 (e)(2)(a): The transfer is “MADE” when the transfer takes effect if the transfer is perfected within 10 days of that date

· When does the transfer take effect?

· Attachment (3 steps) (UCC9-203)

· Value given (the loan by C to D) 

· D had rights to the collateral AND

· D has authenticated (signed) the security agreement

· When the seller marks the goods, D acquires rights to the collateral ( 04-10



· When is the transfer perfected?

· A transfer is perfected when you can beat a hypothetical judicial lien creditor (§547(e)(1)(b))

· Then, when do you beat a hypothetical judicial lien creditor?

· 9317 – If you are not perfected, you are vulnerable to JLC

· 9308 – You are perfected when

· Attachment AND

· Perfection step (filing of UCC 1)

· Attachment on 04-10, perfection step on 05-02. 05-02 is the controlling date. 

· When there is more than 10 day gap, the perfection date is the date of the transfer (547(e)(2)(b)) ( 05-02

· Therefore, the loan is made for an antecedent debt (04-01 (( 05-02)

· Presumption of insolvency

· 90 days window period

· The bell rings on 04-12. It falls within the 90 day range.

· (b)(5) is also satisfied because C is unsecured creditor without the transfer.

· Defense (547(c)(3))

· Does the transfer create a security interest? ( yes

· To the extent the security interest secures “new value” that was

· At or after the signing of the security agreement

· Given by or on behalf of the secured party

· Given to enable D to acquire such property AND

· In fact used by D to acquire such property

· AND the security interest is perfected within 20 days after the possession of such property 

· Possession date is 04-15 ((c)(3)(b) counts date of possession, not date of attachment like in (e)(2)(a))

· Perfection date

· Attachment occurred on 04-10 

· Perfection step occurred on 05-02 ( controlling date

· Rational behind the rule

· By giving a big 20 day leeway, encourage purchase loans. 

· (Hypo) D owes 100 to Bank. The collateral is worth 60. D pays B 10 payment and B releases 10 worth at each payment. This is preferential but is there a valid defense?

· 547(c)(1)

· The release of collateral is for the exchange for new value. New value is defined in 547(a)(2) as “money or money’s worth in goods, services, or new credit, or release by a transferee of property previously transferred to the transferee….
· Suppose we have 30 payment but release of 10 worth of collateral. 

· 547(c)(1) – “To the extent that such transfer was intended to be contemporaneous exchange for new value…”

· Therefore, only 20 is preference

· 547(c)(2)

· A transfer is not avoidable to the extent that it was made as an ordinary business payment.

· 3 parts analysis

· (a) The nature of payment – “in payment of a debt incurred by the D in the ordinary course of business or financial affairs of the D and the C”

· Must be ordinary

· Can’t be the first time C

· (b) The payment must be made in the ordinary courts of business or financial affairs of the D and the C”

· If D ordinarily makes payment on time but the this payment was made late, it’s not ordinary

· (case) D was always late. C feels weird and pushed more. D pays on time. Held not ordinary.

· Time of the payment, method of payment (cash or check) and etc have to be ordinary ( The court has greatly stretched the meaning of “ordinary.” Unless there is something really strange going on, the court will deem it ordinary (Very lenient as far as (c)(2) is concerned)

· AND (c) The payment is made according to ordinary business terms

· Industry standard

· If only the D in particular has done something in a way that is contrary to the ordinary industry standard, not qualified. 

· Problem getting credible evidence

· 547(c)(4)

· On 02-01, D buys goods for 100k (Shipping 1). On 04-01, the bell rings. On 04-05, D pays C for shipment 1. On 04-15, new goods are shipped to D for 75k.

· C has preference liability but use new value as an offset.

· (Hypo 1) Suppose shipment 2 was made on the same day. There is a security interest agreement. On 05-01, UCC 1 is filed on shipment 2.

· (Hypo 2) Suppose that UCC 1 is filed on 05-08, everything else being the same. 

· (Hypo 3) Suppose that UCC 1 is not filed but on 4-20 Guarantor pays for shipment 2. 

· To what extent can C use the new value given as offset against his liability?

8th Lecture (02-05)

· (Hypo 1) On 02-01, D buys goods for 100k (Shipping 1). On 04-01, the bell rings. On 04-05, D pays C for shipment 1. On 04-15, new goods are shipped to D for 75k under PMSI agreement. There is a security interest agreement on shipment 2. On 05-03, UCC 1 is filed on shipment 2. To what extent can C use the new value given as offset against his liability?

· No question that there is preference

· 547(c)(4) No avoidance to the extent that after the transfer C gave new value (must be given after the preference payment)

· (a) Not secured by an otherwise unavoidable security interest

· The new value given must be “NOT secured” 

· If secured, the new value given can’t be used as offset

· Why isn’t C who has secured subsequent event allowed to offset the preference liability?

· Secured creditor doesn’t have anything at risk. 

· Allowing the offset for such C is like giving him double benefit 

· C is secured under PMSI

· “By unavoidable (protected) security interest”

· Question is whether the security interest C has is unavoidable. IF IT IS “UNAVOIDABLE” SECURITY INTEREST, C CAN’T USE IT AS AN OFFSET UNDER 547(C)(4). Therefore, must go through 547(b) analysis

· The lien to C

· Antecedent debt

· The debt incurred by virtue of new shipment (date of incurrence)

· Date of transfer – delayed perfection problem. Thus, look 547(e)(2) as to when the transfer is made

· 547(e)(2) – when the transfer is made

· “Take effect” – attachment (04-15)

· 3 factors

· Perfection date –05-03

· Since the gap is more than 10 days, C’s PMSI itself seems preferential ( Therefore, if it is considered preferential, the security interest is not “unavoidable.” Then C can use it as an offset.

· Therefore, the final inquiry is whether this particular PMSI is preferential under 547(c)(3).  

· Does the transfer create a security interest? ( Yes

· To the extent the security interest secures “new value” that was

· At or after the signing of the security agreement

· Given by or on behalf of the secured party

· Given to enable D to acquire such property AND

· In fact used by D to acquire such property

· AND the security interest is perfected within 20 days after the possession of such property 

· Possession date is 04-15 ((c)(3)(b) ( Not clear. But from the fact that it is a local company, may assume that delivery date is possession date (?)

· Perfection date

· Attachment occurred on 04-15 

· Perfection step occurred on 05-03 ( controlling date

· It satisfies 547(c)(3), which means that it is an unavoidable security interest. Therefore, this does not satisfy 547(c)(4)(a). It can’t be used as an offset.

· (Hypo 2) Suppose that UCC 1 is filed on 05-08, everything else being the same. 

· Then, 547(c)(3) is not satisfied (more than 20 day gap), which means that the security interest is not “unavoidable.” ( But it still depends on the possession date. Then, 547(c)(4)(a) is satisfied. C can use PMSI as an offset against his preference liability. 

· (Hypo 3) Suppose that the 2nd shipment is not PMSI. UCC 1 is not filed but on 4-20 Guarantor pays 75k for shipment 2 to C. 

· 547(c)(4)(b) “on account of which new value the debtor did not make an UNBEATABLE transfer to or for the benefit of such creditor” ( means that if D pays for the transfer, C can’t use it as offset

· If D had made the payment on 04-15, C couldn’t use it as offset ( It is a swap, so non-preferential. Since he has already been paid, it is not fair to allow him to use it again as offset against his earlier liability. 

· If D pays on 04-20 instead of on 04-15, then this is a possible preference itself. 

· Possible Defenses

· (c)(2) Ordinary course

· (c)(1) Contemporaneous exchange

· If any of the defenses is available, then it is a bombproof security interest or payment ( Can’t use it as offset

· If none of the defenses is available, then it is an avoidable security interest or payment ( Can use it as offset

· Going back to the original hypo, Guarantor is the one who makes the payment.

· C would argue that 

· Textual argument according to the language of 547(c)(4) - the payment is not made by the DEBTOR 

· Policy argument - the debtor’s estate isn’t used to pay him. 

· Some courts held that a 3rd party payment doesn’t necessarily destroy the applicability of 547(c)(4)

· Payment by check

· SC held that for the purpose of 547(b), when there is a payment by check, we use the date of honor – easy to know

· Lower courts said that for the purpose of 547(c), the date of delivery controls.

9th lecture (02-07)

· What if the payment for subsequent transfer of new value is preferential?

· 547(c)(4)(b) – Since the 2nd payment is preferential ( reversed, allow the C to use it as offset

· (Hypo) On 03-29, old debt incurred ($100K shipment). On 04-01, the bell rings. On 04-05, D delivers a check in the amount of $100k to C. On 04-08, C ships D $75K worth of new goods. On 04-10, the check is honored. Analyze the preference issue under 547(b), the distinction b/w the date of honor and the date of delivery and 547(c)(4).

· For 547(b), the date of honor controls ( 547(b) is satisfied

· For 547(c), the date of delivery counts.

· (1) Maybe – Not clear whether it was intended to be contemporaneous or whether it was substantially contemporaneous

· (4) Subsequent event of new value must be after the preference. Since the courts the date of delivery, this is subsequent event. 

· If the C honored the check on the same date, the C wouldn’t have (c)(4) defense. 

· Policy reason - If Barnhill rule also applied to 547(c), the effect would be that the suppliers wouldn’t deliver the goods until the previous check is cleared. 

547(c)(5)

· (Hypo) D is a seller of tractors (has large items of inventory).  D owes B $100K and B has security interest on the inventory with AAPC.  Every month, D sells a tractor and produces a tractor and sells it. On 03-01, D owns tractor worth $100k. On 04-01, D sells the tractor and no inventory. On 05-01, produces another tractor. On 06-01, no inventory. On 07-01, D files bankruptcy. Just before the filing, D produces another tractor. B’s collateral fluctuates according to the inventory.

· The trustee might look at the last tractor produced as preference property. Is it preferential transfer?

· 547(b) analysis

· D granted a lien To the C

· For an antecedent debt?

· Date of incurrence ( Assume that it was an old debt

· Date of transfer

· 547(e)(3) – transfer is not made until the D acquires right ( 07-01

· Presumption of insolvency

· 90 days

· B made better off?

· Yes. On 06-01, B was unsecured but now secured

· ( Preferential

· The purpose of 547(c)(5) is to prevent this from occurring, 

· May not avoid a transfer that creates a perfected security interest in inventory or a receivable or the proceeds of either
· However, if in the beginning of the 90 day period you are under-secured and on the date of bankruptcy, you are less under-secured, then you are improved. Then you have to give back the amount of the extent to which you are improved (the reduction of deficiency b/w the debt amount and the collateral value)

· Going back to the hypo, 

· On the 90th  day before the filing of bankruptcy, collateral was 0 ( the deficiency was 100k. On the date of bankruptcy, B has collateral of 100k. Therefore, B is not entitled to $100k not because of 547(b) but because of 547(c)(5) exception clause. 

· (Hypo) 90 days before bankruptcy, the debt is 10 and collateral is 6. On the date of bankruptcy, the debt is 10 and collateral is 9. The deficiency went from 4 to 1. Therefore, the preference liability of the creditor is 3.

· Suppose the debt is 10 and collateral is 16. The debt is still 10 and the collateral is 19. The value of the collateral went up. Is the creditor required to give back 3 under 547(c)(5)?

· No, because there is no deficiency in the first place. Therefore, there is no reduction of deficiency. 

· It wouldn’t probably be preference to begin with because the creditor doesn’t seem to be made better of under 547(b)(5)

· Suppose that debt - 10, collateral - 6 and debt - 10, collateral - 11.

· The reduction of deficiency is 4, not 5. When C is over-secured due to the increase of the collateral value or any other cause, the deficiency is 0 (Deficiency = Debt – the value of collateral)

· C is not to keep the over anyways.

· 506 Determination of secured status

· (a) Under secured creditor – just get the value of the collateral 

· (b) Over secured creditor – gets interests and fees

· (Hypo) D c

· (Hypo) The debt is constant. The collateral is fluctuating. C realizes that D is in struggle and asks for more collateral. G orders more inventory from suppliers 
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