BANKRUPTCY OUTLINE 
A. Basic Terms & Concepts

a. Bankruptcy looks to state law to determine the amount of the claim for K, Torts claims etc. 
b. BAPCPA = Bankruptcy Abuse Prevention and Consumer Protection Act of 2005

i. Better for banks. Makes it harder to file 

c. Bankruptcy Judges are federally appointed under Article 1 of the Constitution 

i. Subset of federal judges and report to district court 

d. Chapter 7 = liquidation

i. Go through it and debts are discharged

ii. For individuals and businesses

iii. Whatever assets the debtor has as of date of filing that are not exempt, are fair game to be liquidated/sold by bankruptcy trustee & cash given to creditors  

iv. For individuals, anything that they own is at risk to be sold during the bankruptcy but then the debt is wiped out. Anything made going forward belongs to the individual. 

1. Only few things that trustees think have value in individual cases

2. Looking for equity in the house

3. Rarely go after people’s stuff, unless boat with equity or car with equity etc. 

4. Everything made post filing belongs to the debtor. 

v. BAPCPA made it harder to file in Chapter 7 because they implemented the means test, and if you have certain amount of disposable income cannot file 
e. Trustee = person appointed by the court to administer the assets of the debtor

f. Court can overrule lease provisions if bankruptcy is filed 

g. Contracts can be rejected in bankruptcy 

h. Secured creditors get paid first. 

i. Priorities determine who is paid in what order for Priority Unsecured claims. 

j. Person at the top (secured creditor) must be paid in full before any money is seen by general unsecured creditors. 

k. Chapter 9 = municipal bankruptcy. Allows cities, counties, to file

l. Chapter 11 = reorganization chapter. Usually for businesses but high-income individuals may file it. 

i. In reorganization, debtor company continues to run organization and become the DIP: Debtor In Possession. 

ii. Chapter 11 comes up with a plan of reorganization voted on by creditors that restructures the company’s obligations

1. Ex: changing terms of the loans. Restructuring secured debt

iii. Get to keep assets and operate way out of debt 

iv. Trustee is not appointed unless the DIP messes up & court appoints one. 

m. Chapter 12 = family farmer bankruptcy. Similar to chapter 13. It is for small family farms. For individual farmers who debts are less than 3.4 million. 

i. Family Farmer is defined in 101
n. Chapter 13 = make payments over a period of time and after that your debt is discharged
i. Individual version of chapter 11. Allows individuals with regular income to pay a portion of their debt over 5 years with their disposable income.

ii. Ex: Owe $100k. Determine income & expenses. Whatever income is left after the expenses is used toward debt

iii. Debtor makes payments after filing but gets to keep their assets 

iv. There are reporting requirements 

v. Chapter 13 trustee has jurisdiction over all chapter 13 cases & make sure payments/reports are being made

vi. 109(d) defines who is eligible for Chapter 13 

1. Most people can file under this but there is a point with income when you can’t file under 13. There is a million-dollar limit

o. Chapter 15 = for bankruptcies pending in another country 

p. Chapter 1 = definitions. Other sections require you to refer to this chapter. 

i. Includes provisions like section 105. It gives power to the bankruptcy courts to do whatever they need to fulfill the provisions of the code. 

ii. 109 = eligibility requirements for different chapters 

q. Chapter 3 = administration. Treatment of leases, sale of property, obtaining credit. 

i. Things that come in in chapter 11 or 7

ii. Section 363 = Automatic Stay 
r. Chapter 5 = deals with claims and how they are treated/paid. Claim is defined in 101
s. Terms of art:

i. Debtors estate: what assets are subject to the bankruptcy court 
ii. Priorities: order in which claims are to be paid. 
iii. Creditor: any party to whom the debtor owes money
iv. Trustee: in general, they are the rep of the estate charged with administering the assets of the case

1. Chapter 7 trustee: appointed by the court to collect and liquidate the assets. Come from a Panel of trustees. Randomly assigned to cases as they are filed. Usually they are lawyers or accountants. They are paid a portion of the assets they liquidate and distribute. If there are no assets get paid a flat fee.

v. Office of the US Trustee: created by the 1978 amendments. Arm of the justice department. Charged with overseeing bankruptcy cases. Monitor cases and make sure that the debtor is complying with all the requirements. When work for debtor fees are subject to monitoring by the court. Subject to objection by creditor and the debtor. Monitor bankruptcy fraud. Monitor incompetent counsel. 

1. In Chapter 11 case have to file monthly operating reports, if not doing that this trustee can move to remove your case 

t. Federal Rules of Civ Pro govern in bankruptcy court but in some instances bankruptcy has its own procedural rules. The FRBP. Note that there are local rules in bankruptcy. Some judges have their own local, local rules.
u. Absolute priority rule: no lower class can be paid out unless the higher class is paid out first 

v. Shareholders are the absolute bottom of the pile. 

w. Secured claims will be paid 100%

x. Unsecured will be paid via Pro Rata

i. With unsecured everyone is supposed to be treated equal.

y. Chapter 7 example; Secured lender has lien on all the inventory. They have first dibs on everything because they are secured by a lien. Assuming they get paid and there is still $100k to pay these claims, 

i. Pay $40k to employees. 

ii. Rest goes to the IRS 

iii. Other 2 are SOL 

iv. Pro Rata is used for leftover money for unsecured lenders. 

v. Have to provide for secured creditor first 
B. Bankruptcy Policies
a. Equality of distribution: all similarly situated creditors should be treated the same
i. Top of heap is secured creditors, then priority unsecured then general unsecured 
b. Bankruptcy is designed to give debtor a fresh start: This is idea behind but does not appear in the code 
i. Discharge of debts = implementation of fresh start 
ii. Relieves debtor form personal liability on their debts and thus debtor is no longer responsible for those obligations 
iii. Ex: Chapter 7 Ex: if you have a credit card debt, trustee looks at assets after discharge is entered creditor can no longer pursue you on that debt. 
iv. After chapter 7 discharge creditor cannot come after any future money made 
v. Section 524: Voids any judgment. Any action to collect an obligation or a debt that you are owed is stopped. Person owed money can no longer make any efforts whatsoever to collect the debt. Creditor cannot collect the debt. May get some payment from the assets. But if there are no assets they are out of luck. 

vi. Timing of discharge varies depending on what chapter you are in. In chapter 7 (individual) it is usually discharged 120 days after the filing. 

vii. Chapter 11 is discharged when the plan is “confirmed.” Chapter 11 plan is new set of legal obligations. 
1. If debtor doesn’t make new payments under the plan, can either enforce in state or bankruptcy but can only enforce new debt, not debt prior to reorganization.

2. No trustee overseeing Chapter 11 after case is over

viii. In Chapter 13 the debt is discharged when all the plan payments are made. If default on chapter 13 plan it goes back to the full amount, minus whatever payments the creditor has already been paid. Likely creditors wont be paid back in full. Just pay your disposable income to creditors once a month for 5 years and then debt is discharged

1. Chapter 13 has trustee monitoring payments for 5 year plan. 
ix. Discharge only discharges the debtor not co-signor or guarantor. They remain on the hook even if debtor is not
1. Automatic stay does not provide protection for anyone other than debtor. (Exceptions to follow)

x. Certain debts are not dischargeable = student loans 

c. Limitations on Discharge and “fresh start” 

i. Debt remains with you, creditors just can’t try to collect on it. 
1. After Chapter 7 discharge creditors cannot continue to come after the debt that was discharged. 

2. In Chapter 11, creditors can only go after remaining debt in the plan. If Company owed Creditors $100k but then in Chapter 11 it is reduced to $50k, but they are to make payments of $5k for 10 months. Plan is confirmed. If only make 2 payments creditors can go after Company for the $40k remaining but not the other $50k from the original $100k that was forgiven 
ii. In Chapter 7 if go through discharge but keep property (exemption) that has lien, have to still make payments for that property after discharge. 

iii. Credit score will show for 3 years. 

iv. Can only receive discharge every 8 years 

v. Things code says are non-dischargeable:

1. Certain taxes like income & payroll

2. Debts incurred via fraud 

3. Judgments arising out of reckless driving

4. Student loans 523a8

a. Green Case: Greene is not in default of the loans here bc her payment under the plan will continue to be $0.00 because her income is below the poverty level for the terms of the plan. Her loans will be forgiven after 25 years, with 9 having passed already. Greene says she suffers from mental illness and that is why she has not found gainful employment, but failed to provide any foundation for such allegation
i. Procedure: Greene filed for bankruptcy in June 2010. In April 2011 she fled this adversary proceeding against the Dept. of Edu. Her complaint was dismissed in part and she filed an amended complaint. 
ii. Rule: To discharge a student loan obligation a debtor must demonstrate that excepting such debt from discharge would impose an undue hardship on the debtor and the debtors dependents. 
iii. To establish undue hardship court has adopted Brunner Test, requiring that a debtor demonstrate by a preponderance of the evidence that: (need to meet all 3 prongs)
1. She cannot maintain, based on current income and expenses a “minimal standard of living” for herself and her dependents if forced to repay her student loan obligation; 
2. Additional circumstances exist indicating that her state of affairs is likely to persist for a significant portion of the repayment period of the student loans
3. She has made good faith efforts to repay the loans 
iv. Prong 1 failed because court determined Greene maintained a minimal standard of living and greens has not set forth any arguments as to how her current monthly payment of $0 causes her to fall below her current standard of living. Prong 2 failed because Greene failed to provide enough evidence to support her allegations and failed to show her current state of affairs is likely to persist for a significant portion of the repayment period due to an additional circumstance. The third prong failed because she failed to make a good faith effort to repay the loans by failing to maximize income or obtain employment.
b. Virtually impossible to meet the 3 standards. Debtors rarely win
c. Burden is on debtor to file lawsuit in bankruptcy court showing they are entitled to the discharge 

5. If parent co-signs student loans and you go bankrupt parent still owes for the loan. 

vi. Any debts incurred from the date after filing, the automatic stay doesn’t apply to it. Only applies to debts at time of filing. 

vii. Any debts incurred while under bankruptcy become high priority and are administrative debts. 

viii. Creditors can recover from an insurance company because insurance is not technically property of the estate

ix. Even if receive discharge can still pay back the debt, but payment has to be voluntary and not asked for by creditor. 

d. Not both married people have to file bankruptcy 

e. Secured Creditors: 

i. Creditor with a lien & will be paid first because they have superior right to the collateral 

ii. Over secured creditors will be paid in full

iii. Under secured creditors will be paid for the amount of the value of the collateral or property. The remainder of their claim will become unsecured and be thrown in with other unsecured creditor to be paid out pro rata. 

f. Payment order:

i. Secured creditor (for what they are secured for)
ii. Unsecured/priority (child support/taxes)
iii. Non-unsecured creditor (pro rata)

g. Can’t discriminate against someone because they have filed bankruptcy in the past. Section 525
C. Property of the Estate

a. When a case is filed immediately upon filing, all of the legal interests of the debtor become property of the estate. 
b. In Chapter 7, property of the estate is what the trustee is going to liquidate to make payments to the creditors. 

i. Your bank account is property of the estate when you when you file for chapter 7, but earnings after filing are not

ii. If you have already EARNED the money by the time of filing but have not physically be paid, it belongs to the estate. (Issue with bi-weekly payments, bonuses, commissions)

iii. Take a snapshot of what exists at the date of filing that is what is part of the estate.
iv. If debtor is in a car accident in 2017, and files suit for that in 2017 then files bankruptcy in 2018, any money debtor wins from that suit is property of the estate because case was initiated before commencement of the bankruptcy filing. 
c. If in negotiations for property at time of filing that does not become property of the estate because do not have legal interest in it. 
d. If 2 people have ownership interest in blackacre and one files bankruptcy, only the debtor’s interest in it can become property of the estate. Trustee would give other owner the right to buy the debtor out at a discounted rate, or could sell debtor’s interest to another party. 
e. Lease rights are property of the estate: 

i. Ex: Whitehall jewelers. Have lease at every mall. Have rights under lease. Trustee can sell rights to lease, can assign that lease even over the objection of the landlord. Have property interest in your rights under the lease. Trustee can sell the rights of lease to somebody. Can discount the rights to the lease. Landlord can’t do anything about this. Bankruptcy code gives trustee the right to assume and assign lease over the landlord as long as they can provide assurance new tenant is going to pay the agreed upon rate. 
ii. Allows retailers to close stores that were underperforming, sell lease, get some value for that, instead of just walking away from lease, use bankruptcy to sell their rights under the lease
f. In chapter 11, debtor continues to operate (DIP), 

g. Section 541:

i. (a1): it says, “where it’s held by whomever held” doesn’t matter where it is or who’s possession it’s in if it is the property of the debtor. Ex: lend brother motorcycle, trustee is going to make you get it back. (Cannot just transfer property to avoid it being a part of the bankruptcy) 

1. Turnover of property of the estate: if the property belongs to the debtor but it’s in the possession of another party sections 542 and 543 provide the authority for the trustee to make someone in possession of the debtor’s property turn it over to the debtor. 

ii. (a6): Includes proceeds, property, rent, offspring (for animals). For people who own buildings. Rents that come in are considered property of the estate even after the bankruptcy filing. People in building keep paying rent but it doesn’t go to owner goes to bankruptcy estate. 

1. If the income comes from something that’s within the estate it stays within the estate.
h. In chapter 11/13, the Debtor’s earnings during the bankruptcy case are a part of the property of the estate
i. If you are Kmart reorganizing, the money the company earns is part of the chapter 11
ii. Once the plan is confirmed, then those earnings are theirs. But up until the plan is confirmed they have to file reports about every dime that comes in and out. 
iii. While in bankruptcy case, everything you are making has to be accounted for. Have to operate according to a budget. Have fiduciary duty to your creditors
iv. Any funds earned from operating business are property of the estate 

i. Section 521 = debtor’s duties. How the trustee knows what the assets are.

j. 341 A meeting of the creditors: at this meeting, the debtor has to appear before the trustee and answer under oath questions about the schedules, their assets and liabilities. And then from this information trustee decides if there is something to go after.

i. Takes place at US trustee office. Typical chapter 7 is a no asset case. Person after person goes up to trustee, trustee asks if these are schedules and statements are correct and did you sign them, etc.,

ii. If you own property, trustee may ask more questions about it

iii. If property is worth $600k and owe $400k to bank trustee will be interested because that leaves $200k to pay creditors. So debtor will say house is valued at less so trustee does not take it. 

iv. Once trustee says they have no interest in the property it goes back to debtor. 

k. Companies sometimes use Chapter 11 when they want to downsize
i. Jewelry stores: All tenants in leases in a shopping mall and most of the leases are 25 years or more. If you want to close a store, and walk away from lease, you still owe amount outside bankruptcy. There are mechanisms within Chapter 11 to cap how much claim can be and in Chapter 11 plan can stretch out how you pay those amounts. Can use Chapter 11 plan to close locations. How you are going to pay for breaking the lease etc, has to be approved by the courts
l. Exempt property: What would be property of the estate can put property behind a wall and trustee can’t get it
i. Exemptions are not automatic. There is a schedule of exemptions and to exempt property you have to assert the exemption. 
m. Section 726: discusses how property of the estate should be distributed. 
D. General Claims
a. People who are owed money hold claims
b. Definition of a claim is in 101(5)(A):
i. don’t need judgment from the court to have a claim
ii. Liquidated/unliquidated = deals with whether or not the amount has been determined. 
1. Ex: Chapter 7 debtor who a year ago was driving car and hit someone and they’ve been sued for a Mil. We do not know how much that debt will turn out to actually be for. Do not have to have a set value. 
iii. Fixed or contingent: fixed means amount is known. Contingent means dependent on something. A guarantee is a contingent liability. 
1. Ex: Buy product that has 5-year warranty, but company files bankruptcy 2 years into your ownership of product and product is currently fine. This is a contingent claim bc the things giving rise to liability have not occurred yet. So owner would have a claim but only helpful if company files chapter 11 bc company can reorganize and set-up fund to pay out warranty claims 
iv. Matured or un-matured:  
1. Ex; Personal loan taken out for $5k and pay back $50 a month for 100 months. All that is owed is the $50 for month. Even though it’s not matured meaning you do not owe the whole amount now you still owe it. Student loans are examples of this. 
2. Ex: 25 year lease, debtor is obligated for full amount of lease, even if it doesn’t arise until later. 
v. Disputed or undisputed: someone says you owe them money and you are the debtor and say don’t owe money, that’s a claim in dispute but is still a claim. 
vi. On schedule of creditors/claims you list every obligation that falls under 101(5)(A) including debts you think you do not owe. You can mark claims disputed on the form. 
c. Kovacs case: 
i. 101(5)a “In order for there to be a claim there has to be a right to payment.”
ii. Only money obligations are claims. An obligation to do something or not do something is not a claim, and the obligation to do something cannot be discharged. Ex: get traffic ticket: have to pay fine and go to traffic school. Go to traffic school haven’t paid fine, filed bankruptcy. Haven’t paid ticket bankruptcy going to get you out of it. But not out of obligation to go to traffic school. 
iii. An order to do something or not to do something is not discharged.
1. Exception: If it’s “do it or well fine you” then it’s dischargeable. 
d. Claims are from creditor’s point of view. It is in debtor’s interest to put every possible claim on their schedules. It will get discharged. If you do not put claim on schedule there is possibility it won’t get discharged. You also have to file a master creditor list. Court uses this to give notice of the bankruptcy case and anything that is going… If you don’t list creditor they can argue they aren’t a part of the case because no notice and no due process. Claim won’t be discharged without notice. Want to be as over inclusive as possible. 
e. If there was money that was distributed, discharge won’t apply to creditor who wasn’t part of it & debtor will still owe that creditor.
f. If there was no money distributed then the extra claim will be discharged bc that creditor wouldn’t have gotten anything anyway
g. Process of deciding claims is the allowance and disallowance of claims and the court decides these. Court will decide how much the claim will be for

h. Pro rata = each creditor is going to get their equal percentage based on how large their claim is. 
i. Unsecured Claims: No collateral no lien
i. things such as credit card debt, loan from bank
ii. unsecured trade debt is usually from vendors who supply your business and are not paid 
iii. Ex: Ex: Toys R Us: every toy manufacturer is probably an unsecured creditor. Every toy that was shipped was shipped as an unsecured debt. Probably secured lender to help business operate but unsecured lenders are those who sent them toys
E. Secured Claims
a. Right to take property of debtor (debtor doesn’t pay) = lien or security interest, or mortgage
b. When have lien in default, secured creditor can take property back that is subject to lien and use proceeds to pay its claim. 
c. Secured creditors rights governed under state law
d. Business cases: the lenders collateral is usually all tangible and intangible property of the estate: equipment, inventory, accounts receivable, basically anything company owes or has rights in. 
i. Kmart example: their trademarks, accounts receivable, interest in inventory = interest in proceeds from sales. 

1. If lender was to foreclose on their assets, can come in, sell all inventory. Those proceeds would go to satisfy secured lender. 
e. It’s the inability to work things out with secured creditor that drives bankruptcy cases
f. How Secured claim is calculated 506(a):
g. Value of collateral is not always the same as what is owed. Can be worth more or less than what is owed. Ex = over-secured or under-secured creditor 
h. Secured claim is only for value of the collateral 
i. When under-secured, house is valued at $400k but debtor owes $600k in mortgage, claim is split in 2 (bifurcation) and the lender is secured up to the value of property the $400k and then is unsecured for the $200k and that claim gets thrown in with all other unsecured claims. 
i. 506(a): Determination of Secured Status 
i. first sentence = the claim of a creditor secured by a lien of property of the estate is a secured claim to the extent of the value of the property and an unsecured claim to the extent that the value of the property is less than the amount owed. 
1. Ex: Value of blackacre is $60k, and Debtor owes $100k. Creditor is secured for the $60k and unsecured for the $40k because he is an under-secured creditor 
2. Ex: D only has 50% ownership interest in property valued at $60k and owes Creditor $100k. Creditor only secured for $30k. Unsecured for $70k
3. There is priority among secured creditors, ranked in order of priority they would have outside of bankruptcy law
a. First mortgage gets paid in full before second mortgage is paid
4. If property is foreclosed and sold, sale money goes to secured creditor and remainder of what they are owed because an unsecured claim
ii. Second sentence = the value’s determined in light of the purpose of the valuation and the proposed distribution and use of the property. 
iii. Valuation = what the property is worth. Can also be different depending on what valuation method is used. 
1. Concepts of replacement value, actual cash value, going concern value, orderly liquidation, or fire-sale.  
2. Issue whether going to pay you actual cash value vs. replacement value
a. Ex; computers = cost of stolen computer. Cost to replace is higher than cost of actual computer was
b. Real estate is more straight forward; value is what it is
c. Restaurant: value everything restaurant owns as a going concern (operating business) or close doors and sell it as closed restaurant?  
i. Selling as going concern has more value. 
d. Orderly liquidation v. fire-sale: the longer you can market something the more you are going to get for it. 
j. Subordination: subordinated claims are moved down behind other claims. Can be contractual or can be equitable

i. 510(a): deals with contractual subordination: subordination in bankruptcy is valid to the extent that it would be in state law. Contractual subordinations will be enforced in bankruptcy, even agreement is made outside of bankruptcy
ii. Business reasons why creditors might agree to be subordinated: Usually when a debtor is in trouble or really needs money. Or need influx of cash in the money. Some creditors will agree to take a step back behind other creditors, to help the debtor get back on feet on the theory that debtor is better is worth more alive than dead. 

i. Ex: X & Y are only creditors each are owed $100k. And they are getting a 60% dividend. Means you getting 60 cents on the dollar. There $120k to be given to creditors. X agreed to be lower than Y and that Y gets 100% before X gets anything. So Y gets its $100k and X gets $20k. 
iii. Equitable subordination: 510(c). Court may subordinate all or part of the claim for equity reasons because bankruptcy courts are courts of equity

1. There is a 3-prong test: claimant engaged inequitable misconduct, misconduct caused injury to creditors or conferred advantage, otherwise the equitable subordination is consistent with bankruptcy law 

a. Usually involves insiders who string people along and leave themselves and senior and privy to info other creditors do not have 

2. When an owner invest much less equity in the company than the amount of loans used for the company the company is undercapitalized. When companies have an excessive amount of loans compared to equity it’s not a good sign. 
F. Eligibility to file 
a. Voluntary bankruptcy: debtor makes decision to file bankruptcy. 99.5% cases are voluntary
b. Involuntary: creditors can force debtors into bankruptcy. Governed by section 303 which puts restrictions on this and creates liability if you were not entitled to file this type of bankruptcy 
c. Each Chapter has its own eligibility requirements & to file have meet broad and chapter requirements 
d. 109 = Who can may be a debtor 
i. (a): only a person that resides, or has a domicile, place of business or property in the US may be debtor 
1. 101(41) = definition of a person: includes individual, partnership, or corporation 

2. don’t have to be a citizen. Only need to own property or have place of business 

ii. (b): Chapter 7. A person may be a debtor under chapter 7 unless they are a railroad, insurance company, bank or a savings and loan. 

1. Holding company can file and get relief for its entities that cannot file 

iii. (d): Chapter 11. Only a person that is eligible for a 7 can file for 11. Exception a railroad can file 11. 

1. Stockbrokers and commodity brokers are not eligible for Chapter 7 or Chapter 13. 

2. Individual human beings can file chapter 11. Individual chapter 11 are usually high net individuals. Most celebrity bankruptcy are Chapter 11

3. Debtor can file chapter 11 in effort to sell their assets. Section 1123 contemplates that debtor can sell assets as part of the plan. 

a. This gives debtor control of sale process. In Chapter 7 debtor does not have control of sale process, trustee does. 

iv. (e): Chapter 13. Only an individual with regular income that owes on the date of filing, non-contingent, liquidated, unsecured debts of less than $394,725 and secured debts of less than $1,184,200. 
1. Only human beings with regular income and debt not exceeding those amounts can file chapter 13

a. Ex: Law firm partner is sued for malpractice and P is seeking 1 mil in damages. Lawsuit has been filed but not litigated. The debt is over the unsecured amount, and debt is contingent so not eligible 
2. 101 (30): defines individual with regular income. Means an individual whose income is sufficiently stable and regular to enable such individual to make payments under a plan under chapter 13 other than stock broker or bond broker. 
a. Ex: if “one hit wonder” may have trouble determining what is stable and regular. 
v. (f): Chapter 12. Family Farmer. Family farmer is for small farms. It is a family farm. Has to be owned by individual or individual and spouse

1. 101(18)/(19) have definition 
vi. (g): Limitations to filing. Meant to impose temporary restrictions on eligibility for people who have previously filed 

1. Used to stop individual filing if they had their case dismissed for bad faith or failure to follow rules 

2. After dismissal, usually 180 day bar to refiling

3. Intended to make it more difficult for debtors to file continuous petitions for purpose of obstruction creditors 
vii. (h): Credit counseling requirement. Individual debtor has to complete credit counseling before they file case or court will dismiss. 

1. Monitored by the US trustee’s office.

2. Some courts will dismiss in first week if there is no certificate of credit counseling. (financial traffic school).

3. Have to file exit counseling as well. It’s a financial management course and if do not complete in timely manner, court holds up discharge

e. No insolvency requirement in order to file. Not in bad faith to file bankruptcy if you are not insolvent.

i. Insolvent = balance sheet insolvent (debts exceed assets) OR not paying debts as they become due 

f. Schedules and statements have to be filed within 14 days of filing petition

i. Have to have list of creditors with names and addresses at time of filing. Do not need amount at this stage

1. To physically file case, they must file master mailing list which is the list of all the creditors names and mailing addresses for the creditors even if the amount is not included (Creditor matrix). It is from this list that the court notifies creditors that bankruptcy has been filed

ii. But need amount, whether it’s disputed, contingent or liquidate v. unliquidated within 14 days of filing 

iii. Everything filed is under penalty of perjury 

g. If own several businesses under a sole proprietorship cannot file bankruptcy for just one because they are not separate legal entities. They are all at risk to become property of the estate.  

h. If own several LLCs or corporations, they would be separate legal entities and owner files a personal bankruptcy the corporations would not be at risk only the owner’s ownership interest/stock in the business would become property of the estate. 
i. Can only receive a discharge every 8 years. Can file before then but will not receive discharge.

j. Agreements waiving your right to file bankruptcies are not enforceable. If waive this right, do not get fresh start.

i. The more it looks like an agreement between lender and debtor is trying to restrict debtor’s options to file, the less likely it will be enforceable. 
G. Automatic Stay

a. With automatic stay, secured creditor has to sit back and wait to see what will happen or ask the court for relief to foreclose. Usually when having no equity courts will give property back to the debtor
b. Creditors cannot ask debtor for the money in any type of manner during the bankruptcy case while the stay applies 
c. Filing of bankruptcy case automatically triggers the stay against all attempts to collect the debt. 

i. Does not require actual notice for stay to apply 
d. 362 (a) = Automatic Stay 
i. 362 a(1): provision that stops lawsuits. Whatever is going on in a lawsuit stops unless one party gets relief from stay to go forward. 

1. Most of the times judges follow this. Nothing substantive can continue. 
2. Doesn’t matter where at in lawsuit, even if jury is deliberating 

ii. 362 a(2): Stays the enforcement of any judgment already obtained prior to filing. You cannot do anything with the judgment. 

1. If you have judgment but haven’t yet filed, it’s a judgment which is an unsecured claim along with other creditors

2. Doesn’t matter if it is default judgment stay will apply

3. A plaintiff with a judgment against a debtor in bankruptcy case becomes a creditor 
iii. 362 a(3): Stays any attempt to obtain possession of property of the estate. Provision that stops foreclosures repossessions etc. 

iv. 362a (4)/(5): whatever creditors have in way of collateral/liens at time of filing is all they have and they cannot do anything with it. 
1. Cannot move to perfect lien after the bankruptcy has been filed. 
v. 362 a(6): Any act to collect, access, or recover a claim against debtor that arose before the case is stayed. 

1. Even if Debtor defaults and C forecloses on its mortgage and sets a sale date for the property, if Debtor files for bankruptcy before sale date, the foreclosure will be stayed 

vi. 362 a(7): Stays any setoff of prepetition debts.

1. Ex: wells owes Tamar $100, and she owes Wells $50. Tamar says just give me $50. That’s setoff. But once bankruptcy case is filed you cannot do that. 

2. Debtor comes out better off under this. 

vii. 362a(8): stays tax court proceedings. 

e. Once case is filed all post collection has to go through the bankruptcy court. 

i. If you have collateral might be able to get relief from stay. 

f. Automatic stay facilities both bankruptcy polices. (fresh start & equitable distribution). 

i. Stops aggressive creditors from getting ahead of other creditors. Puts everyone back on same footing. 
g. Injunctions & Automatic stay

i. The automatic stay doesn’t apply to obligations to do something or not do something. Will not apply to cleaning up environmental things unless can convince court cleaning it up means you will pay someone to do it. 

ii. If it is monetary injunction then the stay will apply 
h. Although non-dischargeable, student loans and certain tax debts will be subject to automatic stay for duration of the bankruptcy case 
i. The automatic stay does not apply to something that happens post filing because only things existing before the petition date are stayed
i. if 2 weeks after you file bankruptcy and get in car accident, it will not be part of the bankruptcy case even if you owe a million dollars. 
j. 362 (b): Exceptions to Automatic Stay: Stay won’t stop… 

i. criminal cases 

ii. actions to determine paternity

iii. actions to collect alimony, maintenance, or child support. 

1. any attempts to garnish wages under a child support order are not stayed. 

2. This changed under 2005 amendments. 

3. You can collect child support against both pre-petition and post-petition wages even if someone files bankruptcy under chapter 7

iv. Actions by the government to enforce their police or regulatory powers to the extent that it is to protect health or welfare. 

1. An action to stop a company from polluting is not stayed. But to collect a fine or penalty will be stayed. 

2. Has been dispute whether a government entity can cancel a license in bankruptcy. 

3. If it looks like it is a glorified attempt to collect money it is less likely it will be stayed

k. Stay applies to: Governmental entities, US Marshals, Sheriffs & Creditors
l. Actions taken in violation of the stay are void

m. Creditors who violate stay are subject to sanctions when human beings are injured by it 

i. Courts disagree whether corporations can recover damages but individuals can

n. Stay remains in effect until case is closed, dismissed, or individual debtor receives their discharge 

i. If discharge is entered right away stay is in place until it is, unless court lifts it 
o. Section 105 (magic bankruptcy wand: not as effective as used to be) used to argue for things not really in code but that will facilitate intent of code. Has been used to protect non-debtor but code says stay only protects debtor. 

p. Judges had gone to far using 105. 
i. Ex: Toy companies owed money from Toys R Us when they file. Toys says they can’t pay supplier because they are in bankruptcy but they need supplier to send new toys to keep operating. Courts would use 105 to incentivize supplier to send new goods and say you could pay pre-petition debts now to get new supplies. But this hurts the non-critical vendors. 

1. But then the number of critical vendors started growing. Ex: Kmart

q. Stay generally only protects debtor. The entity who filed for bankruptcy
i. One exception: In chapter 13. It extends the stay to co-debtors. Anyone who is obligated with the co-debtor. Section 1301 through use of 105.
1. To use 105 courts are looking if debtor and non-debtor share such an identity that suing one is basically suing the other or if suing third party would have a major negative effect on reorganization

r. Automatic stay and filing of bankruptcy tolls the SOL. If there is an SOL to collect a debt and then a bankruptcy case is started it will toll that SOL.

s. If discharge not granted stay is lifted at the end of the case 
t. Relief from Stay 362
i. Relief is limited and available primarily to secured creditors who can move for relief from stay. A party to a lawsuit may also be able to get relief from stay 
1. Can get relief from stay to let lawsuit go forward to determine judgment. If one party files bankruptcy in the middle of a lawsuit, court may let it go forward to determine the amount of liability, but nothing can be done with that other than to go to the bankruptcy court with that claim 
ii. Secured creditors can get relief because they have property rights/collateral
iii. In general stay can be lifted for cause if creditor can show that their collateral or interest in collateral is diminishing or going down in value so that their interests are at risk. Code calls this adequate protection
1. Ex: Creditor is owed $100k. Secured by property worth $140k. Creditor is over-secured by $40k. 

a. This $40k is called their equity cushion. 

2. Ex: Debt is $140k and value is only $100k. Under-secured creditor. No equity cushion. No value in it for creditors. Creditor is going to ask for relief from stay so it can foreclose and cut its losses. 361 d(2) situation

a. When you start from position where there is no potential value for creditors that is considered cause and will get you relief from stay

iv. 362(d)(1 & 2): relief from stay 

1. Ex: office park has no equity, but that is only asset of chapter 11 debtor, you can’t reorganize without it, so even though there may not be any equity the court should not grant relief from stay because it is needed for reorganization
v. Adequate protection: 

1. Equity Cushion: property is worth more than what is owed. Over-secured creditor 

2. Adequate protection payments: used to keep equity cushion the same or make it better. So the payments go towards the equity cushion

a. Make these payments earlier on

b. Section 363.

c. Motion for relief from Automatic stay will be denied if the payments are being paid. 
vi. 361 = Adequate Protection 
1. d(1): situations where there may in fact be an equity cushion but property value is going down…

a. property is worth $110k and creditor is owed $100k. but their equity cushion is low. If in market where value of property is going down and debtor stops making payments creditor can go from fully secured to being unsecured.

b. Creditor will argue there is not adequate protection of their interest to get relief from automatic stay. 
c. If creditor can convince court that their position is going to get worse they will likely be granted relief from the automatic stay. So it becomes how much of an equity cushion is enough? 

d. If equity cushion is less than 10% it is generally not considered enough. A 20% equity cushion is going to be enough. (Lenders sometimes call it loan to value)

vii. There is different between a contract right and a lien right. Only property rights are entitled to adequate protection. With under secured real-estate usually creditor will get relief from stay, but with other types of under-secured equipment not clear if they will get relief but not clear what the actual value of the equipment would be. Going concern value, liquidation value etc. 
u. Courts are split on if you can waive right to contest a relief from automatic stay. 
i. In Chapter 11 situations where debtor is behind on payments of the mortgage and files, but the value is $120k and debt is only $100k, Debtor is going to argue not enforce agreement that waives her right to contest relief and not to grant relief form stay because if they foreclose won’t be able to reorganize under the plant

1. Creditor would argue, the business is sophisticated and did not have to enter into this type of agreement waiving their right to contest in return for something from creditor 

2. If the property is worth $200k and the debt is worth $100k the court is not going to uphold the waiver of the right to contest the automatic stay

3. Tension between secured creditor’s rights and getting smaller lenders paid

H. Priorities and Allowance/Disallowance of Claims
a. Qs to ask to determine a claim: 

i. Is the obligation a claim for purposes of bankruptcy? 

1. Having an obligation to do something is not a claim. A claim is an obligation that can be reduced to money 

ii. When did the claim arise?

1. Bankruptcy pays claims that arose before the petition date. Claim has to exist in some form before the filing. If not it is a post-petition claim and is dealt with differently. 

iii. Is there a statutory reason or basis to disallow the claim? 

1. If court disallows claim, creditors do not get any money. 

iv. What kind of claim is it? 

1. Secured v. unsecured

v. If unsecured, what’s its priority? (order in which the debts are paid)
b. Priorities: next in line to be paid after secured. Section 507 

i. Starting with 507(a)(1) the priorities are listed in order of importance from most to least and that is order in which they get paid
ii. Secured claims will be paid before priority. Only look for priority claims if there is money left over after secured are paid. 

iii. In chapter 11 all priority claims have to be provided for to be paid in full, unlike general unsecured claims
iv. (a)(1): domestic support obligations: defined in 101 14(a). debts for alimony, support etc. amounts owed to spouse or former spouse or a child 
v. (a)(2): administrative expenses allowed under 503b of the code and other fees or chargers against the estate. The costs of administering the estate including professional fees, lawyer fees, real estate fees. Includes necessary costs for operating the estate. *Lawyers get paid second. (outside of bankruptcy if your client does not pay you, you are not obligated to keep representing them. in bankruptcy once you are in it you are stuck there). 
1. 503(b) includes costs of running the business and preserving or disposing of the assets and includes compensation under 330(a) which includes compensation under 327, and that includes attorneys accounts professionals etc. 4-step process to determine administrative expenses. (There are cases where lawyers are not paid)
2. In Chapter 11, administrative expenses are supposed to be paid on confirmation of the plan. If the debtor doesn’t have the amount to pay on confirmation of the plan, technically can’t confirm the plan. 

3. If claims are more than what debtor has, it has to be paid on confirmation or AS OTHERWISED AGREED with evidence to support this. Essentially the administrative claimant waives its rights to be paid on confirmation, and instead agrees to be paid over time instead of forcing the debtor into a Chapter 7

4. In chapter 11 as DIP maintains possession of assets and operates business those new expenses are all administrative priority claims, including the rent, employee wages, buying new product. As those bills are coming they are all supposed to be paid as you go along. All of the new claims are 100 cents on the dollar claims. If they aren’t making these new payments sometimes the court will dismiss and turn into a chapter 7
5. In chapter 11, costs incurred prior to filing are not administrative expenses but are general unsecured claims, cost incurred post-petition are administrative expenses
a. *can think about what makes sense to file when. 

b. Ex: FAO Schwartz delayed filing until after seeing how their holiday season went
c. Exception: 503 (b)(9) Claims = reclamation claim. 

i. Value of any goods received by debtor within 20 days before the date of filing are entitled to receive priority. = Administrative expense = 507 (a)(2)
6. In chapter 7 any cost trustee incurs to liquidate, sell, store debtor’s property are administrative expenses
7. 506(c) sur-charge. They charge the lender some of the fees (administrative) for the lawyer. 
8. Chapter 7 attorneys have to get paid before the case is filed. 

9. Chapter 13 attorneys can be paid out of the estate going forward as administrative claims. 

10. Section 330(a) says you can get paid in chapter 13. In chapter 7 lawyer’s fees are not paid from the estate so have to get paid prior to filing or not at all

vi. (a)(4): Employee wages. Back wages & salaries earned within 120 days of filing. Pre-petition wages. Up $12,850 per employee. Also covers vacation severance and sick leave. The value of your vacation is a claim against the estate. Unpaid commissions would be a claim also. 
vii. (a)(5): unpaid contributions to employee pension plans. 
viii. (a)(7): deposits are unsecured claims. Only for people. Comes up a lot with contractors. 
ix. (a)(8): deals with taxes. Priority is given to income tax due during the 3 years before the filing. It’s the tax itself not the penalties that are subject to priority. 
c. Any claims not falling within 507 are general unsecured. Most claims are general unsecured 

d. Allowed v. Disallowed Claims Section 502 (a)/(b)

i. Only allowed claims are entitled to distribution
ii. Once a claim is filed it is deemed allowed unless there is an objection 502(a)
iii. 502(b)(1): a court shall allow a claim to such an amount except to the extent that such claim is unenforceable against the debtor or property of the debtor if there is a state law or statute.  

1. This where bankruptcy looks to state law. 

2. Allows for objections on the merits of the claim under bankruptcy law. “I don’t owe the money” ex: defective product, not liable, already paid amount etc. 

iv. 502(b)(2): disallowance for a claim for unmatured interest
1. unmatured interest is future interest that has not been earned yet. Interest that would be due at the end or that is supposed to be paid back every month. Can only have claim for principle not interest. 
a. Interest stops accruing when a case is filed on any unsecured obligation 
2. Exception: credit card debt with interest built in, that has accumulated, up until the point of filing, is part of the claim. 
v. 502 (b)(6): trying to put a cap on damages for a claim by a landlord. 

1. Cap is one year or 15% of the remaining term of the lease not to exceed the amount of 3 years rent. The greater of these 2.
a. Ex:  32 year lease, $20k a month and Debtor owes LL back rent of $60k when files. Absent 502(b)(6 debtor would owe LL 7.44 mil + $60k in back rent for remaining 31 years of lease plus the back rent).
i. Year rent is $240k. 3 year = $720k 15% = 1.1 mil. 

1. So would get $720k because 15% is over the 3 year amount of lease and $720k is the amount for 3 years of lease. 

2. But likely this will be paid out overtime in reorganization plan. 
b. $60k is separate and gets added in last because you are entitled to it because it before the filing. 
2. This claim becomes general unsecured claim and is in with other unsecured claims. 
3. (b)(6) is just the cap amount. Claim could be less if property is released. 
e. 105(a) v. 502 

i. 502 disallowance of contingent claims comes into play when you have particularly guaranteed claims. 

ii. Guarantors liability is contingent on debtor not paying. If you have a contingent claim at the time claims are allowed or disallowed your contingent claim is going to be disallowed to the extent that the guarantee hasn’t been called yet

1. Ex: G guarantees D will pay $100k and only has to pay if debtor doesn’t. G is making claim for the $100k but claim will be disallowed because G hasn’t had to pay the $100k. If guarantee was called then claim will be allowed. 
iii. At time case is filed, the contingent claim should be listed on the schedules. 
f. Cash collateral: lender has security interest in your accounts receivable, (other things that generate money) they have interest in the cash of the company. So to use that cash you have to have consent of the lender or be able to convince the court you need to use it. 

g. When the creditor is notified of bankruptcy filing they are told of automatic stay and whether they have to file the proof of claim
h. Once proof of claim is filed the claim is deemed allowed (is valid) unless someone files an objection. 503(a)
i. The notice of bankruptcy filing may or may not have a bar date in it. Bar date is the date by which the creditor must file their claim or you claim is disallowed
ii. In chapter 7 no asset case, no bar date is set because its meaningless because there are no assets. 
1. If it looks there are or potentially could be assets, a bar debt is set automatically when filed. 
2. In any chapter 7 where there is a bar date the creditor has to file a proof of claim to protect their right to a claim 
iii. In chapter 11 don’t automatically set bar date when you file. Normally court will set a bar date when you go in to court. Or debtor can file for a bar debt to be set. And usually creditors have 60 days to file their claim. 
1. In Chapter 11, a creditor does not have to file a proof of claim if the creditors claim is listed on the debtor’s schedules and creditor agrees with amount, and it is not listed as disputed, contingent or unliquidated. 
a. If you don’t agree with amount or its disputed then you have to file proof of claim
iv. Standard called excusable neglect if miss bar date and are attempting to file claim, but very hard standard to meet. Has to be egregious attorney neglect. 

v. Objections to claims are usually done by motion. 
i. Chapter 11: 2/3 of creditors have to vote yes on plan. If they do not can try to convince court to approve it if can show creditors would get at least what they would have gotten in a chapter 7. = Cramdown. You can cram down the treatment on a creditor over their objection
I. Exemptions:
a. Exemptions are only for individuals in 7, 11, or 13
b. Exemption = right to have certain amount of the value or property out of the state. Meaning it is not subject to liquidation by the trustee
c. Exemptions are granted to debtor at detriment of creditor who is only left to non-exempt property, but exemptions are limited and controlled
d. State law exemptions cover things like household goods, clothing, “tools of the trade,” cars to extent, insurance etc
e. Homestead exemption: 

i. In CA can exempt $75k for single owner, $100k for married person, $175k if 65 or over. Doesn’t protect you if there is no equity in your home. 

ii. Key to claiming homestead exemption is that it has to be your principal residence (where you are living) on the date of the bankruptcy filing. 

iii. Exemptions don’t protect you against the mortgage holder. 

iv. Florida and Texas were unlimited homestead exemptions. 

1. But now the federal limit for the homestead is $160,375 even if in Florida or Texas
v. Get the homestead exemption even if you have more equity in the house. Get that equity plus the exemption amount
vi. Home = $500k. Loan = $400k. Value/equity = $100k. Can exempt of $75k
vii. If there is no equity in the house a creditor will not force the sale because it won’t net them anything
viii. If you are underwater on the home, then there is no homestead exemption because there is nothing to exempt. 
f. Once become judgment creditor it is up to creditor what they go after
g. Court can freeze assets if it looks like someone is going to put assets out of reach
h. Under old bankruptcy law, bankruptcy just applied exemptions for whatever state you live in. Exemptions vary from state to state in amount
i. Code drafters thought there should be some uniformity in exemptions, but some states disagreed with this. 

ii. Section 522 is a compromise between these views. 

iii. 522 (d) is uniform exemptions you can take similar to state exemptions 

iv. 522 allows states to opt-in or opt-out. 

v. If state opts-out, then have to use state exemptions in that state

vi. If state does not opt-out, then you can use either federal exemptions or state exemptions.

1. CA did not opt-out

vii. 522 (d)(3): most of the time the stuff is calculated on actual cash value = what you could get for that item if you sold it. Which is why creditors do not usually go after personal items
1. Household furnishings in CA exemption law is unlimited. 

i. Anything that is exempt, if it is over the allotted amount, and the trustee sells, then they must give you whatever in $$ the exemption amount was. 

j. If under exemption amount, automatically keep that item. 

k. Exemption is only for the equity in the property. 

l. 522 (b)(3)(A): if you weren’t domiciled in any single place for the last 730 days prior to petition then look to where debtor was 180 days before the 730 days. 

i. Idea is to stop someone from moving assets and claiming exemptions that they weren’t entitle to prior to filing. 
m. Trustees go after everything that is easily reducible to cash. 

i. Can exempt life insurance policies, but annuities go both ways. Some say exempt some say it is “bankruptcy planning” 

ii. Trustees will also go after your tax return if you have not received yet for that year. 

iii. They can go after certain trusts 

iv. Can go after claims you have from other lawsuits, because the right to that recovery occurred before you filed for bankruptcy. 

n. If trustee liquidates assets paying secured, unsecured, general unsecured and there is still $2k left that will go to debtor and in business cases will go to shareholder. 

o. Schedule A/B is your real property assets and other assets

p. Schedule C is what your exempting
q. Schedule D is where you list creditors that have secured claims
r. Do not have to be exact on the schedules. Just have to use good faith effort. Cannot deliberately mislead or withhold

s. Exemption Planning: Taking non-exempt assets and converting them to exempt assets, to place out of a creditor’s reach. 
i. Tveten case: There was no issue about whether this was an exempt asset. It could be exempted. The issue was whether converting assets from non-exempt to exempt was an effort to hinder, delay or defraud creditors
ii. “Pigs get fat and hogs get slaughtered”
J. Non-dischargeability of certain debts

a. If debt is non-dischargeable creditor can go after anything: pre-petition or post-petition

i. Creditor with non-dischargeable debt still gets distribution in bankruptcy case, but whatever is not paid or left over they can go after

b. Exceptions to Discharge Section 523

i. Even if debtor does receive discharge, they may have certain debts that are excepted from discharge

ii. Exceptions benefit only some creditors and certain debts
iii. Some exceptions are to reward creditors 
ii. Most damages from intentional torts or gross negligence or fraud are going to be excepted from discharge

iii. Creditors whose debts have been excepted under 523 can still attempt to collect on the debt even if the debtor was discharged for the other debts. It’s as if bankruptcy never happened for that particular debt 

iv. Some exceptions in 523 are the same as priority claims 
v. These exceptions only apply in individual cases 

vi. There are 15 exceptions in 523 (need to know)
vii. 523(a)(1): taxes that are entitled to priority under 507a = non-dischargeable 
viii. 523(a)(2): obligations that were fraudulently incurred are non-dischargeable: covers whether fraud was made orally or in writing 

1. 523(a)(2)(B): has to be written, intentional, known by the debtor, relied upon, and materially false (has to be significant)

a. provision is meant to cover a situation where a debtor deliberately misstates, and something lender really paid attention too

2. 523 (a)(2)(C): meant to address credit card spending in the period leading up to the bankruptcy period. Debtors who use their credit cards to rack up more debt right before the filing of bankruptcy

a. Presumed to be non-dischargeable 

b. Premise is that debtor who loads up on luxury goods right before bankruptcy knew or should have known of their dire financial situation and had no intention of paying back for this stuff. 

c. Luxury goods is taken to mean goods that are not necessary for the support of the debtor. *Has to be more than $675 with 90 days of filing or $950 in cash advances within 70 days before filing 

3. Creditor has to make allegation that these are non-dischargeable. 
4. Credit card companies usually won’t negotiate the debt (neither will student loan holders) 

ix. 523(a)(3): protects creditors who didn’t know of the bankruptcy in time to file a claim. Makes their debts non-dischargeable

1. Exception: If it is a no asset case then the debt will be discharged along with the other debts 

a. Idea is if there was no money distributed then it didn’t matter they didn’t know about the bankruptcy 

x. 523(a)(4): if while acting as a fiduciary, the debtor misappropriated money, or if the debtor committed larceny (debtor does not have to be in fiduciary capacity) the debt will not be discharged 

1. Fiduciary is really any relationship where the debtor stands in a position of trust with debtor: attorney trust accounts

a. Contractors by state law have a fiduciary duty. 

i. Ex: contractor takes your $10k deposit, doesn’t finish the work, uses that money to do other things, so you would have claim for $10k and can argue non-dischargeable because using that money for anything other than construction job would be fraud or misappropriate

ii. Ex: attorney client trust funds: get a retainer to apply to future bills, then attorney files bankruptcy and the money is not in the bank account then it is fraud in a fiduciary capacity. 

xi. 523(a)(5): makes non-dischargeable domestic support obligations; includes, alimony, child support, maintenance. (Priority claim, so if not paid out form bankruptcy still owe this money, it will not be discharge) Now includes property settlement agreements or agreements regarding division of property  

1. Ex: Bankruptcy is not going to let you walk away from domestic support debts, but it will make other debts go away which will free up money for domestic support. But if you have been everything else and just don’t want to pay child support then the bankruptcy isn’t going to help you. 
xii. 523(a)(6): for willful and malicious injury. Normally associated with intentional tort from acts that cause physical harm. 

1. Punitive damages are non-dischargeable under this PARTICULAR section 

2. 523 (a)(9) is debts for injuries caused by drunk driving 

3. However, if debt is just from normal negligence it is going to be dischargeable. 

xiii. 523(a)(7): linked to the discharge-ability of an underlying tax. So, if a tax is non-dischargeable than the penalties associated with it are also non-dischargeable. 

1. If the tax is a section 507 tax and is non-dischargeable then fine or penalty associated with it is non-dischargeable 

xiv. 523(a)(8): is the student loan exceptions. Says student loans that are ensured or guaranteed by a governmental unit cannot be discharged. All student loans, no matter how long, are non-dischargeable 

1. this was put in because they were worried someone would graduate from law/med school and in years 2 would discharge their debts and have a lifetime to make back all of their money 

2. court can discharge THIS debt only for undue hardship

3. Brunner 3 prong test for undue hardship:
a. Debtor cannot maintain, based on current income and expenses a “minimal standard of living” for herself and her dependents if forced to repay her student loan obligation; 
b. Additional circumstances exist indicating that her state of affairs is likely to persist for a significant portion of the repayment period of the student loans (not temporary situation)
i. even if you are terminally ill the court might say there is a chance you could get better and rectify the situation

ii. if there is illness or real permanent inability to find a job, might have a chance

c. She has made good faith efforts to repay the loans 
xv. 523(a)(10): if there debtor was denied a 727 discharge in a prior case any debts that continue to exist from old case are not discharged in a second case. Once non-dischargeable always non-dischargeable

xvi. There is automatic stay even for excepted debts but they can come after you after the bankruptcy case 

b. Section 727: denial of discharge benefits all creditors 
i. Discharge applies only to pre-petition debts 
ii. Debtor can only get their discharge every 8 years. (a)(8)(9)
iii. Not every debtor is going to get their discharge. If you can show anything in 727(a), debtor is not going to get their discharge 
iv. Policy: only financially honest debtors deserve a fresh start. Most of the 727 grounds for denial of discharge is related to bad conduct.
v. Debtors cooperation is the quid pro quo for them to get discharge
vi. 727 issues involve things such as dishonesty with financial information, hiding assets, etc. 
vii. Ex: 

1. $10k = tax. priority claim 

2. $200k = student loan 

a. this is presumptively non-dischargeable. Lender does not have to file anything, the person who wants it dischargeable, you have to affirmatively argue its entitled to the discharge 

3. $3k = alimony. not subject to the automatic stay 

4. $10k = cash advance

5. $20k = Kia Soul (secured)

6. All of these are non-dischargeable, except the car, but if you want to keep the car you have to keep making the payments. Chapter 7 could help with the car but the car would have to be returned. The automatic stay would apply to everything but the alimony, but only gets you breathing room until the case is over.  Could possibly get rid of the cash advance if it is past the 70 day thing.
c. Means Test:
i. Eligibility barrier with the 2005 amendments.

ii. Used to push consumers away from chapter 7 to chapter 13 

iii. In Form 22a.

iv. Means Test applies only to debtors primarily under consumer debt. Section 707.
v. Consumer debt means individuals with every day debt, to the extent that you have business debt that is also yours from guarantying companies, and things such as credit card. 

vi. Means test: If individual with consumer debt will have enough disposable income to pay off their debts then they are ineligible for chapter 7. 

vii. Ability to repay $7000-$10,000 in 5 years. 

1. If can’t do this will not force you into chapter 13 & will let you do chapter 7

2. If disposable income would allow you to pay $10k over 5 years then you fail the means test and are pushed into chapter 13 and the idea is that if the debtor can pay off some of the debt they have too. 
viii. Monthly income – necessary expenses = disposable income. 

1. Disposable income is amount leftover after you pay necessary monthly expenses. 

2. Necessary = groceries, rent, utilities, certain amount of clothing, car payments. But it does depend. 

a. Depends on how aggressive the US Trustee and creditors get and what you can convince the judge is necessary. 
3. Judge decides what’s necessary 

4. First level of review on this, (can’t be creditors), is the US Trustees office. They review all of the petitions, they look at the forms. 

5. Expense also judged on the size of your living unit. I.e. family vs. single person. 

ix. Steps of Means Test: Can fail test in first step & be eligible for Chapter 7

1. First step: is to compare debtor’s income to the median income for the debtors state. If it is less than the median income then the debtor automatically passes and is eligible for chapter 7 no more questions 

a. Median in CA is $63,000. 

b. Median income is not actually current monthly income. It is an average of the last 6 months. 
2. Second step: If it is higher than median income then have to look at the disposable income & ability to repay $7000-$10,000 in 5 years 

x. Means test Steps:
1. Step 1: over the median. If lower = get chapter 7. 

2. Step 2: disposable income. If you have too much then the presumption is you are aren’t eligible

3. Step 3: Can argue against the presumption 
xi. If debtor’s eligibility for chapter 7 is successfully challenged it will either be dismissed or converted to chapter 13, or chapter 11 if not eligible for chapter 13. Generally, courts will let you dismiss and not force you into another chapter but that doesn’t help you. 

d. If it is a fully solvent estate and there is money left over, then the creditors get interest on what they were owed for the time period of the bankruptcy case. If there is any money left over it does go back to the debtor. 

i. Don’t have to be balance sheet insolvent. Could just be you don’t have the money to pay your bills. 
K. How to get Pro Rata Percentage: 

a. 1. Amount to be distributed/over total amount claims. 
b. 2. Multiply each claim by the percentage 
c. Ex: Total amount of claims = $400k. Amount to be distributed to general unsecured after $20k is paid in priority for administrative expenses is $200k. 
i. $200k/$400k = 50% 
1. A’s claim = $30k. A gets $15k
2. B’s claim = $40k. B gets $20k
3. C’s claim = $50k. C gets $25k 
4. D’s claim = $60k. D gets $30k
5. E’s claim = $70k. E gets $35k. 
6. F’s claim = $150k. F gets $75k. 
d. 3. Amount of all claims added up should = total amount of money to be distributed. 

i. Ex Con’t: If B’s claim had been for child support than would deduct $40k from the amount to be distributed AND deduct $40k from total amount of claims because that would be paid first and now fall into the category of unsecured. 
1. Thus it would $160k/$360k = 44%. Would then multiply all claims by the 44%.

L. Reaffirmation & Redemption:
a. Reaffirmation Section 524: 

i. debtor can choose to waive their discharge as to a particular debt by reaffirming that debt meaning they promise to pay a debt that would otherwise be discharged in bankruptcy. 
ii. Can reaffirm secured and unsecured. 
iii. Not advisable to reaffirm either, especially unsecured. 
iv. The other option is to just pay the debt voluntarily after discharge. Can pay back a discharged debt. 
v. Sometimes secured creditors will ask the debtor to reaffirm the debt. “If you are going to keep car you need to reaffirm debt.” 
1. You actually do not have to do this, you just have to keep making payments. Do not have to reaffirm the debt. 
2. Ex: If you file bankruptcy, keep truck, don’t reaffirm, things go bad you give back truck and that’s that. 

a. If don’t reaffirm and don’t make payments only recourse is truck is repossessed. If reaffirm and don’t make payments, they take truck and you owe the difference between truck value and what it cost you originally. 

b. That is why judges don’t like people to reaffirm. 
3. Judges will sometimes not allow people to reaffirm the debt. 

4. If don’t reaffirm and don’t make payments only recourse is truck is repossessed. If reaffirm and don’t make payments, they take truck and you owe the difference between truck value and what it cost you originally. 

b. Redemption Section 522:

i. Allows you to get out from underneath a lien by paying the amount of the allowed secured claim.  
1. Ex: Sears credit card. Sears took a security interest in everything you bought with that card. But with redemption you could even get rid of the lien by paying the value of the security interest which is probably less than what you owe the card and the rest will be discharged. 

a. Security interest can never be higher than the secured claim. You are only secured to the value of the collateral. Can never have secured claim for more than the amount of your loan
M. Objections to discharge: 

a. Section 727-Discharge and objections 
i. if there is an objection to discharge under 727 it benefits all creditors. 

ii. Various grounds for denial under 727(a)

1. If any of the grounds are applicable (not self-executing) to deny the discharge, someone HAS to bring that to the attention of the court.

2. Either a creditor, trustee or US Trustee. Bankr 4004 governs how the objections are made, which is through an adversary proceeding. 

3. If it’s an adversary proceeding, you have to file a complaint and it is handle same way litigation is handled in civil procedure. 

4. Complaint has to be filed within 60 days of the date for set for the 341a meeting. 

5. If you miss it you miss the right to object. It is like the SOL. You have basically 120 days from the day the bankruptcy was filed. 

a. IF the date passes debtor will get their discharge 

6. There may be grounds to deny a discharge but if a complaint isn’t filed it doesn’t matter. 
7. (a)(1): only individuals get a discharge. Corporation or other legal entity can’t. If company files chapter and goes out of business, the corporate shell remains and that corporate shell still owes the debts but there is no asset. So no discharge is necessary because it doesn’t really exist after bankruptcy. Only individuals actually need a fresh start
8. Most of the grounds for denial of discharge are to penalize bad conduct. Bankruptcy is to protect the honest but unfortunate debtor. 

9. Improper Debtor conduct categories: (most common grounds for having discharged denied.)
a. (a)(2) – (a)(6) deals with this type. 

b. Type of conduct dealt with = fraudulent transfer of property, concealment of property, unjustified failure to keep records. 

c. (a)(2) –denial discharge in the event of fraudulent transfer of property. Looks back to deny the debtor a discharge where the debtor intentionally attempted to frustrate collection efforts by fraudulently transferring/conveyance of property. 

i. Such as transferring for little or no consideration

ii. Transferring the title to family even though it’s still yours

iii. Transfers made in suspicious time

iv. Selling it or selling for nothing. 

v. Anything that happens in year before filing can be grounds for denial. 

1. Even if property was fraudulently transferred 1 year and 1 day before you filed you can get away with it. 

vi. If you transfer property to keep it out of creditors reach, discharge is going to be denied, and you are going to be sued. 

vii. Possible defense: “a lawyer told me it was ok to transfer” some courts will allow this if it really seems like debtor didn’t know. Some courts will let you undo a transaction that you did on advice on council, or will let you transfer property back. 
viii. Bajgar case: Some courts let you transfer property back and won’t deny discharge. They will look at intent, and if there was no intent to delay, hinder or commit fraud they will likely let you undo it. 

1. Have to disclose right away if you make this type of mistake. 

2.  there is a split some courts just will not allow you to undo the transfer. 
d.  (a)(3) – Records: a debtor has an affirmative duty to document business dealings and keep their records. 

i. Usually deals with serious inaccuracy

ii. Calls into question debtor’s honesty

iii. Have to make good faith effort to come up with the information 

e. (a)(4): debtor makes false oath or account, or uses false claim, or makes some false misrepresentation. 

i. Covers lying to the bankruptcy court in the debtor’s disclosures 

ii. Schedules are filed under penalty of perjury. 

iii. Any statement or omission can be subject to grounds for denial of discharge, subject to it being done on purpose. 

iv. Debtor can face felony charges for bankruptcy fraud. (ex: dance moms)

f. (a)(5): failure to explain loss of assets. 

i. Ex: if you sold a house and made $250k, 3 years prior to bankruptcy, court is going to ask you what happened to that. Then it comes down to whether court believes you. If they do then that is not ground for denial.
ii. If a claim is pending at the time a trust is formed, then you cannot hide the assets in a trust. Anything you put in when a lawsuit is pending, can be pulled right back out. But if you put assets in 5 years before something happens then they are protected. 

g. (a)(6): refusal to testify or obey a court order. Debtor is required to testify in a 341a meeting and may have to at other times. Court can make debtor do things like turn over property and if they do not cooperate they can be grounds for denial of discharge. 

h. (a)(7): deals with improper conduct in relation to another case. 

i. If you are uncooperative in a corporate case then you risk denial of discharge in bankruptcy case. 

i. (a)(8): Prevents serial bankruptcy filings. Precludes debtors from getting a second discharge within a small period of time. Can only get discharge every 8 years. 

j. (a)(9): bars a discharge in chapter 7 for where debtor received a discharge under chapter 13 within 6 years of new case unless debtor paid 70% recovery to creditors

k. (a)(10): There will be no discharge if debtor agrees to waive discharge. Not valid in advance, only valid when executed after case and it is subject to court approval. 

l. (a)(11): Second part of bankruptcy traffic school. Before file have to take a class about option. Second part is after filing and is geared toward financial management. This is automatic by the court. If this is not on file by due date, court will close the case without entering a discharge 

m. 727 (d): revocation of the discharge.

i. Allows Trustee to revoke the discharge because debtor obtained the discharge through fraud which was not known at the time, 
N. Avoidance Actions 
a. Commonly used to refer to the powers given the trustee through 544-553

b. They apply in all chapters 

c. Generally exercised by the trustee in chapter 7 and the DIP in chapter 11 

d. Creditors cannot institute avoidance actions. Has to be trustee or DIP

e. Some of the trustee’s avoidance powers are unique to bankruptcy but there are some state law avoidance rights given outside of bankruptcy 

f. The avoiding powers are aimed at avoiding transfers made by the debtor
i. Section 101(54) p. 17 = gives the definition for transfer
ii. Transfer can include effecting an ownership interest in a property

1. Involves both the creation of the lien and the actual transfer of the property 

g. Avoidance is intended to implement the policy of equality of distribution. 

i. Outside of bankruptcy a debtor might intentionally or unintentionally frustrate the process by transferring property right before filing bankruptcy, or by paying some people improperly, or giving unequal treatment 

h. Avoidance exists to allow the trustee to bring something back into the property of the estate that should have been shared by all creditors 

i. Ex: Debtor has a house with equity in it and he transfers the house to his mom making not part of the estate. But under distribution scheme of bankruptcy the equity of the house should be available to creditors. When looking at things transferred out of the estate that were part of the estate the avoidance actions will allow you to bring the assets back in.   
i. Avoidance overturns the transfer transaction. 
i. If the action is avoiding a lien, the lien is wiped out, nullified, or released. 

1. If the lien is avoided you become unsecured 

ii. if it is property the trustee can recover the property or the value

j. Most common avoidances 

i. preferences: section 547 (has presumption of insolvency written into it)

1. generally, means an advantage given to a particular creditor either through a payment or a security interest giving that creditor preferential treatment over other creditors. 
2. Arises when debtor chooses to pay some creditors more than others or at the expense of others

a. If a business doesn’t have enough money to go around, they are going to pay whatever they determine is the most important to them first, or pay creditor making most noise. 

b. Outside of bankruptcy this is not illegal or a breach of a fiduciary duty. 

c. But in bankruptcy the treatment is unequal
3. By paying one creditor instead of the other gives that a creditor a preference. Outside of bankruptcy that is not a problem
4. Giving an unsecured creditor security before bankruptcy. It is a preference because now he is not in general pool of unsecured creditors so now he is guaranteed getting 100% which is even worse than just giving a payment.  

5. 547 allows the trustee to avoid these types of payments if they are within 90 days of the bankruptcy 

6. if the payment is to an insider then they can avoid these payments if they are within 1 year of the filing 

a. insider = 101(31) p. 9

7. Creditors being sued for preference, have to give the money back (even though they were rightfully owed) due the equality of distribution 

8. Secured Creditors not going to be concerned with preference because getting paid in full anyway: 

a. Secured C was already going to get paid in full because he was secured so it does matter if he is paid before the bankruptcy. It did not improve his position. Debt was reduced and it was not money taken away from other creditors because this creditor was entitled to entire $600k before any unsecured creditors were paid.

9. If D surrenders collateral back to a secured creditor before bankruptcy also not preference. If C is under-secured, owed $100k, collateral is only worth $60k and D gives back collateral plus extra $40k of debt then going to be preference for that extra $40k because they were only secured up to $60k the $40k would become an unsecured claim. 

ii. A trustee can set aside a transfer that occurred before bankruptcy = avoidable preference. 

1. Requirements are in 547(b): there are 6

2. (1) A transfer of interest in the debtor’s property 
a. The voided transaction has to be a transfer. Definition of transfer = 101. Very broad definition. Includes payments, but also includes giving of interest in property, like a security interest or lien. So, it is either payment or a lien. 
b. Has to be property of the debtor not someone else. 
i. If someone else pays the debt like a guarantor, then it isn’t a transfer. It has to be getting more from the debtor. Because we are worried about the debtor’s assets being distributed properly. Just like you can pay a creditor from an insurance policy and that’s not a preference or transfer because it is not the debtors property. 
ii. If the money is designated to a particular person from a 3rd person and it passes through the debtor can argue it is never his money. But other argument is that once it is Debtor’s money, it is given to debtor, then it can be argued it is a preference. Unless the money is given directly from 3rd party to debtor, this case can be argued either way and will turn on the specific facts of the case.  
3. (2) On account of antecedent debt
a. Pre-existing debt or money owed. Usually is older or past due. 
i. Pure cash transactions are not a preference because it not a preexisting debt. But if you shipped goods 60 days ago and I haven’t paid you for them, then that is a preexisting debt. 
ii. Its only payments of outstanding obligations that constitutes as debts
1. Exception: Gift by Debtor is not preference bc no money was owed. May be fraudulent transfer 
2. Exception: Taking out a new loan and giving a security interest at same time is not a preference.
a. In contrast where you owed money and got behind and then gave that creditor a security interest that is a preference because when the debt arose it was given as unsecured and now the debtor has made their position better with a security interest. 
b. Defense: If it a contemporaneous exchange (all one transaction) that is not a preference
4. (3) Made within the preference period (90 days or 1 year)

a. Under statute the reach back period for most creditors is 90 days before the petition. If you got paid 91 days prior to the petition it will not be a preference
b. For insiders look back period is one year. Insiders are generally entities that are related to the debtor
i. Affiliate, director, officer, person in control, general partner, relatives of these people, or relatives of the debtor (101-31) (101-45 = relative). 
ii. Longer reach back period for insiders is because those people are in a position to influence who gets paid. 
5. (4) While the debtor was insolvent

a. Bankruptcy uses the balance sheet test for insolvency. Debtor’s liabilities exceed their assets. This is not a requirement for bankruptcy and there are other ways to determine insolvency but the code defines it this way
b. The bankruptcy code has a rebuttable presumption that the debtor was insolvent 90 days before the filing (547f)
c. For most creditors who get a preference the debtor does not have to prove this insolvency. Although this can be rebutted. But outside of the 90 day period there is no presumption 
6. (5) To or for the benefit of a creditor 

a. A creditor is someone who holds a prepetition claim against the debtor. Anyone who is owed money by the debtor is a creditor. Any creditor who gets payment is going to be benefited and almost always they are directly benefitted by the payment. There may be situations where a creditor can indirectly benefit but most situations the payment is direct and benefit is obvious
7. That allows that creditor to recover more than they would have recovered in a chapter 7 liquidation if a transfer had not been made (improvement of position test)

a. Transfer has to enable creditor to receive more than they would receive in chapter 7 had they not gotten the payment. 
b. Limit preferential payment recovery to situations where creditor actually got more than other creditors 
c. If the creditor who got the payment would have gotten the exact same payment in chapter 7 then there is no preference. Most of the time if a creditor is getting a payment within 90 days of the bankruptcy it is likely improving their positions more than chapter 7 pay-out would. 
i. Ex: $3000k. Debtors give A $1000k. So A is now fully paid. Trustee liquidates assets and now trustee has $2000k to give to each creditor. 5 creditors. Each creditor now gets $400 when creditor A get $1000k. So A got more than any other creditor. So this would be a preference 
ii. Unless a chapter 7 case is paying 100 cents, a creditor who gets money ahead is going to be getting a preference. 
iii.  However, if you are priority creditor who is entitled 100 cents on the dollar then you are likely not getting a preference 
iii. There is no intent or state of mind requirement, transactions are avoided for their effect regardless of whether debtor intended to create a preference or whether the creditor intended to get one 

iv. If any of these elements not met than the transfer cannot be avoided 
1. If a trustee can prove under 547(c) that the transfer was preferential section 550 says that the trustee can recover the transfer from the transferee
2. 550 says the creditor has to give transfer back, if it was a preference
v. If all 6 requirements are met it does not necessarily mean there is a preference. There are 9 exceptions in 547(c)

1. If trustee can show all 6 elements are met then the burden shifts to the creditor to show one of the 9 exceptions applies. 
2. 547(c)(1): flipside of antecedent debt. Applies to transfers that were meant to be contemporaneous. These are not a preference. Applies to transfers there were meant to be an immediate exchange but there is some sort of short delay but it is in a way that is inconsequential.
a. Common example = purchasing goods via check. Payment occurs when the check clears the bank. Technically owe debt until check clears. Intent of the code is that, that is close enough to be contemporaneous. 
b. If debtor post-dates check or check has to go through a second time then this exception does not apply 
3. 547(c)(2): exception for ordinary course payments: Most common exception

a. means that paying regular monthly bills in regular course of business or financial affairs will not be a preference. Things that are paid or billed monthly (even credit cards) if the payments are made in ordinary course when it comes due it. If something is due on 15th and you pay on the 15th then it will be ordinary course. 

b. If its paid regularly and not past due, even if the underlying bill is technically antecedent. Like a water or power bill. You’ve already used the water, but you pay it 3 weeks later when bill is due, it will be carved out even though it is technically antecedent debt, because it is in the ordinary course. 

c. Regular payments that are not past due cannot be avoided. 

d. Once it is past due then it is not ordinary course. 

i. If you get 2 payments behind and then makeup that up, that is going to be a preferential payment. 

e. Late payments can be considered ordinary course, if to pay late IS the ordinary course and practice in that industry or between the parties. 

i. Ex: invoice says net 10 days but for years you’ve always paid in 20 days then that is the ordinary course. 

vi. 547(c)(4): New Value Exception: 

1. allows a creditor who extends new credit after receiving the preferential payment to deduct the amount of the new credit from the preferential payment they’ve received 
a. Creditor was owed $3k, debtor says here is $1k. debt goes down to $2k. the $1k was a preference. Now supplier/creditor ships more goods $500 worth. Now they are owed $2500k again. But the $1k was preferential. With the exception they get credit for goods they shipped after so they only have to return $500. But they are still owed $3k again. So they didn’t really get a preference. 
i. Idea is to encourage businesses to continue to work with distressed companies.  

b. if you subsequently extend more credit you can offset the credit you got off the amount of the payment so you can be back where you started before you got the payment 

vii. 547(c)(7): Payments for domestic support obligations:

1. code give special protection to support obligations

2. to extend that the payment was for domestic support, is not avoidable as a preference. Even if it was way late or overdue still not avoidable

viii. 547(c)(8) & (c)(9): for small value transfers extensions. 

1. If it is an individual debtor with primarily consumer debts, 547c8 excludes from avoidance any transfers less than $600. 

a. Transfer has to be more than that 

2. Excludes avoidance of a transfer up to a total value of $6425 for business debtors 

a. Preference has to be more than this. 

b. Gives creditors breaks from debtors who were filing these preference actions because they would have to settle, or pay to defend the preference, or there would be a default judgment against them if they did not defend.
ix. Schedule makes you list any payments made to creditors within 90 days prior to filing and then trustee will do their analysis. 

1. Trustee is looking for big payments or multiple payments to same person

2. Preferences are not self-executing. If you find preferential payments you have to bring the action as an adversary proceeding. Have to file complaint against creditor for the preference
a. Trustee has 2 years to pursue it 

x. Ex: : Preferences can be brought in chapter 11 or 7 and each will apply the “did you get more than would have in a chapter 7.” If transfer had not been made X would get $15k. X got $15k PLUS 15% of the $85k because he already got $15k to begin with. He still has an $85k claim after he received the $15k.  So, he has definitely improved his position. This is more than he would have gotten in a chapter 7 payment.
1. Have to look at what debtor is actually receiving in the REAL case against what they would be paid in a hypothetical 7
a. In hypothetical 7 he was going to get $15k. (15% of $100k)
b. In the REAL chapter 11, holders of unsecured are being paid 15%. His claim is now $85k and he IS getting paid 15% of that in the bankruptcy. ($12,750). So now he has gotten paid $27k on the ORIGINAL $100k claim. If he had not gotten paid the $15k he wouldn’t be ahead. But this puts him ahead. 
c. Idea of preference is you are getting more than you would have gotten without the preference payment. 
d. 60 days before bankruptcy creditor was owed $100k and if he doesn’t get preference payment and waits for their payment from the bankruptcy they get paid $15k only. BUT he got a $15k payment ahead of bankruptcy AND is going to collect from the estate in the bankruptcy. So they got more than they WOULD have received. Almost always going to get more because you get an EXTRA payment. 
e. They could do a settlement were the trustee says you got your $15k so release the rest of your claim
xi. fraudulent transfers/conveyance: 548

1. disposition/conveyance of property by the debtor, usually for less than fair value with the actual or constructive intent to delay or hinder creditors.  
2. Avoidance occurs by ordering title to be transferred back, or giving back the value of the property at the time 
3. Trustee may avoid the transfer of the debtor of an interest in property made within in 2 years before the filing date, for less than fair value or with the intent to hinder delay or defraud creditors, while the debtor was insolvent
a. Making a fraudulent transfer is grounds for denial of discharge.
4. Allows transfers to be avoided for both actual fraud and constructive fraud. 
a. Actual = transfers made with the actual intent to hinder delay or defraud creditors 
b. Constructive = transfer for less than fair value while the debtor was insolvent
5. 548(a)(1): applies to transfers with actual intent to defraud, but intent can be inferred from the circumstances (Actual)
a. badges of fraud = where fraud can be inferred from the circumstances 

i. things like transfers to relatives

ii. an absence or inadequacy of consideration

iii. secrecy of transfer = Ex: transferring car to someone but not changing title at DMV or transfer in name only, but keep it and use it whenever. 

iv. Timing. If it is during litigation or in face of collection activity, it raises suspicion. 

6. 548(a)(B)(i): does not require a showing of intent. It only requires the transfer of property for less than fair value when the debtor is insolvent (constructive)
a. trustee has to show that the debtor was insolvent at the time of the transfer 

i. 101(32) gives definition for insolvency. p. 10
ii. when applying 548 use the definition in 101(32) for insolvency

b. where is the less than fair value price point. At some point sale can become constructive fraud but where is that. 

i. Ex: Boats worth $5k now, you lost your job, can’t pay mortgage, so go to sell for $5k and no one bites. Then someone offers $2500k. could argue this reasonable equivalent value. 

c. Problem is first determining what the reasonable value even is
7. 548(c): whatever you paid, you have a lien on the property, to the extent of that lien the buyer is protected. 

8. A gift can be a fraudulent conveyance but if you are not insolvent gifts are harder to say they are fraudulent. 

a. Charitable gifts and donations can be challenged as well. 

b. Section 548(a)(2) says charitable gifts are challenged only if it meets (A) or (B). 

c. Issue arises when you are giving money away when you owe money, but if it is a standard practice and is under a certain amount then it will not be challenged. 

9. Paying shareholder dividends at a time when a company is losing money can be challenged as a fraudulent conveyance

10. Large employee bonuses for companies that are not doing well can be challenged. 
xii. avoidance of unperfected security interests. 

1. (544) strong arm powers. 

2. Security interests have to be perfected. They have to be filed as required by state law to be perfected. 

3. Personal property is perfected by filing it under the requirements of the UCC. 

4. under state if law if it is not properly secured/perfected it is not binding against subsequent creditors
5. A security interest is not protected against other creditors who come later if it is not properly perfected

6. Purpose of perfecting is to give notice to other creditors that there is already a creditor who has priority interest

7. law hates secret liens, and wants to protect subsequent creditors

8. outside of bankruptcy cannot just invalidate lien because it has not been perfected UNLESS there is a second creditor. In bankruptcy, there does not have to be a second lien creditor, as long as a hypothetical lien creditor COULD have avoided it then a trustee could have 
9. Section 544 allows the trustee to avoid unperfected secured interest. 

a. If you buy some equipment and the bank lends you money, in order for the bank to have the secured interest they have to perfect by following the rules in the UCC. If outside of bankruptcy a creditor checks UCC filings doesn’t see another creditor has a lien on that equipment, and debtor gives that creditor a security interest and they file it, that 2nd creditor gets the security interest. 

b. But in bankruptcy trustee is given the powers of a hypothetical second creditor and can challenge any secured interests that are not perfected, so an improperly secured creditor can lose their interest by the trustee challenging it. 

i. This makes creditor go from secured to unsecured 
10. Q1: has the creditor met the state law requirements to protect their lien

11. Q2: If not would state law allow a subsequent creditor to avoid that security interest 

a. If answer to both questions is yes then trustee can avoid security interest and the property is no longer subject to the secured creditors lien meaning it is now unsecured and available to distribute to all creditors 

12. Most common fact patterns for this 544 lien is when debtor transfers mortgages or mortgages real property and creditor fails to record or perfect transfer or there is UCC filing that expired or was not properly perfected
13. Ex: M obtains a mortgage for $600k but does not perfect it, then D files for bankruptcy. 544 would let you avoid the improperly filed lien, if under state law a subsequent bona fide purchaser would be able to do that. If you don’t record a deed and a deed is not in chain of title anyone who comes later is fair game. M’s rights (lender) are as an unsecured creditor. He still has a $600k claim. You don’t lose your claim it just isn’t secured. 
14. Key is that it has to be unperfected as of the petition date. If it is not perfected by the petition date you cannot fix it after petition has been filed
k. How to bring an avoidance action:

i. The trustee has to commence a suit in a bankruptcy case. It takes the form of an adversary proceeding, have to file a complaint and you allege avoidance under 548.

ii. Section 546 deals with the SOL for an avoidance action. 

1. Says avoidance actions usually have to be brought within 2 years of the petition date 

iii. Section 550-551 deal with the effect of an avoidance action: what happens if a transfer is avoided. 

1. 550: answers what can be avoided and by who.

a. If the property can’t be recovered it will be the value of the property that is recovered. 

2. 550(a) Who can be recovered from? 

a. The initial transferee = first person transferred too

b. Can also be recovered from any subsequent transfers

c. There is a limit on the ability to recover from subsequent transferees. That is in 550(b).

d. 550(b): limits the trustee’s rights to avoid the transfer from a subsequent transferee who pays actual value in good faith for the property. So they can’t recover from the 3rd party but can still recover from the initial transferee. (similar to idea of a bona fide purchaser). Protects subsequent transferees who take for value in good faith. 

iv. 502(d): if the court orders you to give the property back and you do not, any claim you have against the debtor is going to be disallowed. 

1. Ex: Creditor is owed $1000k is paid $500 during preference period. Think you have a $500 claim. Trustee sues and says $500 is a preference payment have to give it back and you can have your $1000 claim and get paid 10 cents on the dollar. So, it is a lose-lose for the creditor, and if creditor decides not to give it back they are in violation of a court order. 

v. Avoiding a lien:

1. Ex: debtor owes creditor $75k in unsecured. Debtor feels bad he’s not paying. So, he subsequently gives creditor mortgage or lien on his property. Turned unsecured in to secured creditor. Debtor then files bankruptcy. Giving that lien is a preference because you gave creditor something he didn’t have before which a preference to be paid first. 

a. If you give a lien at same time of incurring debt, that is ok, but if give subsequent lien that is a preference and the lien is avoided then go right back to unsecured.  

l. Ex: D transfers $400k valued property to X who sells to Y for $500k and now property is only worth $200k. 

i. Assuming Y is a bona fide purchaser cant get the property back. But what can they get back? X has to give back the $400k which is the value of the property. It’s the value of what was transferred out of the estate.

m. Ex: D’s creditors threatening to repossess boat so D while insolvent sells to F for $3k. Less than 2 years later D files bankruptcy. Boats actual value was $7000. Trustee can avoid since D was insolvent at transfer and it was for less than reasonably equivalent value. F would have rights worth a $3k lien on boat. 
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