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Based on statute by gov. to govern Bky law
Federal law so applies to all 50 states
But code does incorporate state law in some sections like:
Exemptions (vary from state to state)
Bky Act 1898: referred to as “Act” or “Pre-Code” (not d’or friendly)
1978 Bky Code made a lot of changes & reform
more d’or friendly
amended throughout the yrs – the biggest in 2005
2005 Amendment referred to as BAPCPA (Bank Abuse Prevention Consumer Protection Act)
Purpose: It was too easy to file a Ch.7, so wanted to push people to file Ch.13 instead & would have to pay a % of their debt
Had bad timing because it was when the economy crashed
It put income limits on filing Ch. 7
Can’t make more than median income which right now is $40,000
Ch.13 also has income limitation, so would have to file Ch.11 which is not easy
Structure of Bky Code
1,3,5 apply to ALL bky cases
Ch.1 – Definitions
Ch.3 – Administration of Bky Estate
Ch. 5 – Claims & Creditors & the Estate 
Estate: what d’or owns on the date the bky claim is filed
Priorities: order in which claim is entitle to be paid (not all claims are created equal
§ 524: effect of discharge
§ 525(a): cannot take any action to revoke license due to bky. 
§525 (b): no termination of employement or discrimation if file bky
“solely is the kicker here!  (get around it)
denied by the bar or police officers don’t hire due to bky.
BANKRUPTCY CONCEPTS (2)
Equality of Distribution:  Concept that all similarly situated creditors should be treated the same.
While some classes of creditors are treated better, equal creditors should be treated the same way.
Equitable Powers of the Court (§105)-  allows bankruptcy judges to do things that aren’t expressly provided for in the code, but do not contradict the code; bankruptcy courts are courts of equity. (MAGIC WAND)
Fresh Start: Bankruptcy is supposed to give a debtor a fresh start
Discharge of Debt (§727): The goal of “fresh start” is achieved by relieving the debtor of debts existing at petition, aka discharge of debt
Note: Individuals can be denied discharge either before or after the case (i.e., Fraudulent conveyances,
Non-Dischargeable Debts: Child support, spousal support, and student loans, debts incurred by fraud, taxes, etc. 
Section §525 - Non-discrimination provision: employers cannot refuse to hire someone just solely because they’ve been a debtor.

TYPES OF BANKRUPTCY PETITIONS
Chapter 7 – Liquidation 
Can be filed by individual or business, but usually individual
individual is forced to sale non-exempt assets and the proceeds are distributed  c’ors pro rata
Biz liquidates then biz is out of business
Biggest thing that individuals lose is equity in a house
Homestead - 175k is protected from BK
§727: individuals can be denied discharge
hiding assets is a CRIME
In 60 days, you meet with US trustee (341(a) meeting) & c’ors can be there as well
Chapter 11 – Reorganization (not designed for ind)
Company continues operation, but negotiate a plan for payment (how much they are going to pay c’ors overtime
Debtor can remain in possession of assets - DIP
 Plan of reorganization (usually for businesses or high income individuals – how the company will deal with debts going forward
Debtor in possession.” The business keeps going.
Chapter 13 - Mini-reorganization
1. This is a kind of a mini-reorganization for individuals
2. Allows debtor to enter into plans to pay all or part of the debts over 3 to 5 years.  In a 13, the debtor keeps the assets but must make payments. (DIP)
Anything after 3 to 5 yrs goes away
Cannot touch asets but have to pay portion of income
Discharged upon payment of plan is completed
If stop paying then do not get discharged
C’ors don’t approve plan
Discharge only protects d’or not 3rd person/g’or
3. Payments are based on disposable income
Debt limits: only eligible if owe less than 383k (unsecured) & 1.15m (secured) § 109(e)
Other Types (not as common)
CH 12 – family farmer BK (problems unique to family farmers) – similar to Ch. 13
CH 9 – municipal bankruptcy; bankruptcy for government entities like Detroit
CH 15 – deals with international companies with a BK pending in another country
PARTIES IN A BANKRUPTCY
The Debtor - The person who filed the bankruptcy
CH 11 -- Debtor in possession; debtor remains in control of assets (additional responsibility to deal fairly w/c’or(fiduciary rela)
CH 7 – Debtor has to give everything to trustee
The Creditor – any party to whom the debtor owes something
Creditors Committee – provides for appointment of committee to represent usually unsecured creditors when; usually the 20 largest unsecured creditors to be charged in protecting the interest of the other creditors.
Professional Fees - Anytime you hire a “professional” the court has to approve it.
The Trustee (different from U.S. Trustee) à the representative of the estate who is in charge of administrating the debtor’s assets
Trustees are appointed by court.  Trustees are usually lawyers or accountants.
Trustees are paid a percentage of the liquidation, but if there are no assets case they only make flat $65. 
Chapter 11 Trustees
1. Not automatically appointed; debtor keeps ship
2. But Court may sometimes take possession if there’s gross negligence or some sort of fraud
 
BANKRUPTCY PROCEDURES
Federal Rules of Bankruptcy Procedure- Cases vs. Adversary Proceedings
Cases - Filing of BK petition starts case 
Case Name: “In Re Debtor”
Adversary proceedings – filed as separate lawsuits but related to bky case (Mini Lawsuits)
1. “Avoidance Actions” – allows the debtor to get money back; these are brought like adversary proceedings
2. Fraudulent conveyance Actions
Motions (pretty fast here) – some are same day or up to 21 days
Bankruptcy Appeals
D. Ct.  BK Court Appeal  BAP
It is still unclear whether BK courts are bound by BAP cases (split)-  currently being debated in the 9th circuit.  (But it is bound by D. Ct. and 9th circuit court)
DISCHARGE
 removes the D’or from personal liability for the debt.                       
DOES NOT remove obligation of others on that debt, such as co-signer, insurance, guarantor.
CR can no longer pursue the claim. Can't even “ask nicely”
CANT ask formally or informally
Timing:
Ch7 -  120 days after petition date (date filed) then discharge goes in effect
Ch 11 – until plan is confirmed, then discharge takes place
CH 13 – until end of the plan is paid 
Waiver:  Pre-filling: for policy reasons generally pre filling waiver of  discharge NOT enforceable.
Post-filling: ”reaffirmation” may be enforceable, if it would be  enforceable under non-bankruptcy law. made before granting of discharge and after filling. If DR receives  disclosures, signs, DR is fully informed, decision made voluntarily and attorney fully advised the DR.
 one reason to do it:  to keep car or credit card
Leases: 363 allows you to reject leases. DR has right to reject a real property lease.

CLAIMS – discharge only affects claims
Claims: (§105(5)(a)): right to payment whether or not such right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secued, or unsecured 
Right to Payment: it has limits to only $ obligations not to do or not to do something 
Injunction relief is not a claim & cannot be discharged 
“Whether or Not Reduced to Judgment: someone sues you & still no $ amount, but can still have a claim or owe credit card but don’t have judgment can still have a claim
Liquidated or Unliquidated: 
Liq  set amount & unliq  amount has yet to be determined 
Fixed or Contingent: Fixed  set $ amount & cont  owe only if something happens in the future (g’or)
Matured or Unmatured: mat amount due no & unmat  some amount due in the future
Disputed or Undisputed: dis  disagree on amount & undis  agree on amount owed
Legal or Equitable
Secured or unsecured: sec security interest on asset & unsec  no secured by an asset 
Property of the Estate § 541 – anything d’or has interest in at the time of filing
Filing of bankruptcy automatically creates an estate
Ch. 7: POE is what’s subject to liquidation 
Ch. 11,12 13- debtor remains in possession of property of estate to operate business
§ 541(a): “wherever located & by whomever held”
anything d’or owes anytwhere in world
even if in someone else’s possession
§ 541(a)(1): “all legal or equitable interest”
not in your name but argue that own it
Application of section 541(a)(1) requires answering 3 questions:
IS the item in question property?
If so, what is the d’or’s interest in the prop?
If so, did the debtor have this interest in the prop as of the time of the commencement of the bankruptcy case?
§ 541 (b): All property of the debtor as of the time of filing of the bank petition
Include real & personal, tangible and intangible, in possession and held by others in which d’or has interest
§ 541(6): “proceeds, product, offspring...”
ex: liq store- unsold liquor can turn into money
ex: rent paid every month is prop of estate 
ex: screech $ 47 everytime air Save by the Bell- $47 is POE (past services)
SECURED CLAIMS V. UNSECURED CLAIMS
Sec. claims get better treatment because have collateral on loan 
Secured creditor can seize and sell prop subject to its lien & use the proceeds to satisfy its claim
Foreclosure rights are governed by state law
Collateral: tangible & intangible prop. owed by d’or (sec. int. attached to it all)
Sec. Claim only as large as value of collateral § 506(a)(1) not based on what is owed
Ex: Collateral is less than what is owed (under secured) then bank will get value of the collateral or in some cases split claim in 2 parts the sec. and unsecured portion
§ 506(a)(2): if the debtor is an individual then the replacement value of property standard should be used. 
Unsec. Lenders can sue d’or but not take anything away
Differenert Instances where Unsec Arises: 
Ch. 7 : credit cards, student loans, medical bills
Business: small business loans by gov. (ASBA loan) or products 
AUTOMATIC STAY §362 – blessing to d’or
Automatic Stay -  the filing of a voluntary BK petition automatically stays or restrains creditors from taking further action against the debtor, the property of the debtor, or the property of the estate to collect their claims or enforce their liens.
Stayed from the date that you file until you discharge debt
Policy Considerations in Automatic Stay
Fresh Start –gives the debtor some breathing room.
Equality of distribution – stops the aggressive creditors from taking advantage of other creditors
Time Stay Arises - The filing of the petition triggers the automatic stay; no court action at all is needed for the stay to be created.
Stay remains in effect unless relief by ct. 
Scope of the Stay
§ 362(a) - types of actions that are “stayed” when a debtor files a BK petition.
(a)(1): prevents a lawsuit where d’or is defendant
(a)(2): if have a judgment already against d’or, then still stopped
ex: garnish wages then has to stop after filing
(a)(3): no foreclosure, no garnish of wages, no repossession
(a)(4) & (5): add “create” or “perfect” (don’t have sec. int. if not perfected) ASK!
(a)(6): do nothing as a d’or to collect debt (can’t even ask nicely)
(a)(7): setoff arises if 2 people owe each other $80 & other $100 then only give $20  d’or can collect $100 but no need to pay $80
§ 362(b) - lists the exceptions to the automatic stay, such as domestic support obligations. 
Criminal Proceedings are not stopped
Actions to establish paternity
Child & sposal support
Actions to establish alimony or child support
Action by gov. to enforce gov. or org. power & regulatory power
Example: alcohol license revoked for serving minors 
Stays do not protect 3rd parties
Exemption: cosigner in Ch. 13 is protected by stay
Violation of the Stay - Courts disagree as to whether actions in violation of the stay are void or merely voidable.  (Prof. Wells says its void).
An individual injured by any willful violation of a stay shall recover actual damages, including costs and attorney fees, and if appropriate punitive damages.  Courts disagree whether debtors who are not individuals may also recover actual and punitive damages. 362(h)
Power of the Court §105-  “The court may issue any order, process, or judgment that is necessary or appropriate to carry out the provisions of this title…”
SAS Overseas Consultants v. Benoit (2000) - Court may temporarily enjoin actions against a nondebtor (third-party) under “unusual circumstances,” which includes –
When the nondebtor and the debtor enjoy such an identity of interests that the suit against the nondebtor is essentially a suit against the debtor
When the third party action will have an adverse impact on the debtor’s ability to accomplish reorganization 
Termination of the Stay
Automatic Termination of Stay §362(c) - describes situations in which the automatic stay ends automatically –
Automatic stay ends as to particular property when the property ceases to be property of the estate
Automatic stay ends when the bankruptcy case is closed or dismissed or the debtor who is an individual receives a discharge
Relief from the Stay
Bankruptcy Rule 4001 - A secured creditor can file a motion requesting relief from the automatic stay.  The bankruptcy court can order the end of the automatic stay or place conditions on continuation of the stay.
§362(d)(1) and(2) - On request of a party in interest and after notice and a hearing, the court shall grant relief from the stay –
1. for cause, including the lack of adequate protection of an interest in property of such party in interest
2. with respect to a stay of an act against property under subsection (a) of this section if
the debtor does not have an equity in such property, AND
such property is not necessary to an effective reorganization
C’ors MUST show Adequate Protection - creditor can receive a relief from stay where the creditor has no adequate protections (value of asset < debt owed – no equity in prop & prop not necessary for reorg.)
1. Equity cushion - when there’s equity cushion, court will likely not grant relief because creditor is adequately protected by the equity on the house.  But if there’s no equity, then the creditor has no cushion so court may grant relief from stay.
100 k is debt &  40k is value of prop. then will let c’or get relief
just have to show that they will be in a worse position later
on the other hand, can deny relief if d’or can show that the collateral is going to be worth more is c’or does not foreclose
2. Not Necessary for Effective Reorganization - when the property is not necessary for reorganization because the property is underwater anyway.
3. Cash Collateral?
ELIGIBILITY TO BE A DEBTOR - §109 
General Requirements – says that only a person can file BK, but in §101(41) a person also be be a corporation or partnership, but NOT gov. entity
 That Resides or has domicile in US
 No citizenship requirement
no insolvency requirement – don’t have to owe more than assets
All you need to do is own property in US or have a place of biz.
Exclusions §109(b) - cant file BK if you are railroad, insurance company, banks, savings and loan 
That is because the dissolution of these entities are governed by their own laws.
§ 109 (d): Ch. 11 available to any entity that is available to file Ch. 7
§ 109(e) – Ch 13 Reqs: Only an individual with regular income that owes, on the date of the filing of the petition, non-contingent, liquidated, unsecured debts of less than $383,175 and secured debts of less than 1,149,525.
If owe more = not eligible to file Ch. 13 so can file Ch. 7 or 11
Regular Income § 101 (30): sufficiently stable & regular to make payments
§109(g) - Protects against serial filers
- cannot file for 18 days
§109(h) - credit counseling and financial management course requirement when filing BK.
D’or has opportunity to be informed about options
***Note: Don’t ever do SOLE PROPRIETORSHIP because company is backed with ind. Assets so goes into prop of estate
if two business are are backed with individual asset then not separate entities
if file for one of the businesses then the other business would go into bky case, however if the business were separate entities then one business can file and it would not affect the other businesses. 
Involuntary Filings §303 - Where the creditor files against the debtors, but d’or has right to file an answer
If 12 or more creditors, need 3 or more creditors to file a petition against the debtor to start the BK. 
If less than 12 creditors, need only 1 creditor to file the petition.
C’or can’t be contingent , disputed or secured 
Debtor can consent to the filing or challenge the creditors 
If the court determines that the involuntary filing was improper, the filing creditors can be held liable.
Partnership Bankruptcy - when a partnership files bankruptcy, all general partners must consent or else it will be treated as an involuntary BK filing.
Business Ch. 11 : Can a non-operating company file reorg. Ch 11 case?
Yes can file
Not stated in the code that the business has to be running
Usually companies file with the thought of selling company
Other times do it to to an orderly liquidation sale (out of business sale)
Dismissal of Cases §305 - allows court to dismiss cases if the interests of the creditors and debtor are better served by such dismissal.
Allowance of Claims §502 –an unsec claim must go through allowance process  what gets paid, discharge & subject to automatic stay
Unsec. is paid on pro rata basis
Only allowed claim are entitled to distribution
Bar Date – established date of when c’or can file claim or barred/disallowed so get no $$ (like statute of limitations) – harshly set
If assets, date is automatically set
Ch. 11 vary – sometimes automatics depending on local rules
To get out of it can file a motion saying they screwed up
Once notice of Bar-Date then have to file c’ors have to file Proof of Claim (say how much they are owed)
Ch. 7 & 13 HAVE to file POC 
Unless Ch. 7 have no money then no POC
Ch. 11 if c’or agrees on debt amount then no POC needed
Only if disagree
§ 502(a):  once filed, deemed allowed unless other party objects
§ 502 (b): Basis for Disallowance – unenforceable against d’or outside of bky law
I don’t owe you $ defense(disagree in amount or you breached, so I don’t owe you)
(b)(2): unmatured interst  hasn’t yet been earned (future int)
(b)(6): limits damages a landlord can claim 
(e)(1)(b): Reimbursement or Contribution Claim
Reimb: pays more than fair share can get reimbursed
Ex: 2 biz partners borrwerd $ & both liable if A stops paying then B pays it back, B has a claim against A for reimb.
(e)(1)(b): provides for disallowance of contingent reimb. Claims (contingent- g’or still hasn’t paid it)
502 allows unliq. & cont. claim to be estimated (ex: lift stay on a trial to know the amount)
allows conti. Claims that can involved extensive liability on a lot of people (ex: esbestos litgation: find for future claimants that get sick)
TRADING CLAIMS - Unsecured claims can sell a claim to an investor
Trading gives an unsecured c’or immediate access to cash- lowering their risk of not getting payment
Investors gamble that there will be a bigger claim
PRIORITIES § 507: determines order of payment of unsec. Allowable claims & admin expenses
The term priority is also used on sec claims to id liens that are ahead of other liens on the same priority (1st mortgage v. 2nd mortgage) 
Bank Code does not change the priority among liens outside of bank
In most bank cases, the amount of claims exceeds the amount available to be distributed to claims. 
Some claims are more equal than others – sec over unsec and some unsec over other unsec. 
Sec  get priority based on collateral/value 
Adeuquately protected if collateral covers value
Even lowest sec claim get paid first before any unsec claim. 
Not all unsec claims are created equal – 507 (a) (Apply to Ch. 7 & Ch. 11 cases)
Ch 7: Each first priority claim is to be paid in full before any second priority claim is paid at all
Ch 11, 12, 13 – provide for a payment in full of all priority claims – some may be stretch over a long period of time
§ 507 Priorities 
(a)(1): domestic support obligations established by ct. order 
101(14)(a): alimony, maintenance or support owed to spouse or child
(a)(2): Admin Expenses § 503(b): cost of administering estate includes fees to professionals (see below)
(a)(3): 
(a)(4): back wages, salaries, commissions owed to employee max $12,475
(a)(5): pension plans
(a)(7): deposits (wedding example)
(a)(8): income taxes due 3 yrs prior to filing 
§ 503 Admin. Expenses
Continuous obligations that are accrued post filing
Ex: costs of preserving trustee
One more month of rent
Paying vendors 100c on the dollar
(b)(9): provide protection to any business that ships to d’or w/in 20 days before filing date
pays 100c on the dollar
SUBORDINATION § 510 – Contractual & Equitable
Subordination claims are moved down in priority to get paid 
§ 510(a)- Contractual Sub. 
Agree outside bky to be behind other c’or then enforceable in bky
Usually happens between sec. c’ors
§ 510(c)- Equitable Sub. 
Cts. Will look at conduct of claimant & if unjust then can subordinate/move down
3 pong test
The claimaint engages in some type of inequitable conduct
Caused injury to the c’ors or conferred an unfair advantage on the claimant
Equitable sub of the claim is consistent with bky law
AVOIDANCE ACTIONS – mechanism to bring back properties/ rights/ payments transferred back to bky estate (against whoever got value by trustee or DIP)
Apply to all chapters
Limits Ch. 11 d’or might not exercise avoidance actions
C’or committee can bring action w/permission of ct. 
Generally brought as adversary proceedings (t’ee files complaint – civil lawsuit in bky case)
Avoids “transfer of d’or prop” – voluntary or involuntary
Implements 2 purposes of bky – EOD & FS
Affect of Avoidance depends if: 
Out right transfer of prop (gift, payments, conveyance of lien)
Either cover actual prop or recover value of prop as of time of transfer
Lien or security interest
Lien comes off prop & value distributed to all c’ors
§546: Statute of Limitation for avoidance action
(a): have to bring action 2 yrs after petition date or 1 yr after Ch. 7 t’ee appointment
§550 – Govern Avoidance
§ 550: what can be recovered 
if property cash, then can recover value
if property can’t be recovered, then value pf time it was transferred
ir property or tangible then can recover the property back
(b): limits right to revoer from subsequent purchaser
(d): can’t get more than value
§502 (h): c’or who gives back $ or property has a claim aginast the d’or for the value of the property or $
§ 502 (d)L if the court orders property to be returned & it is not then any claim would be disallowed
Preferences §547
Allows trustee to get $ back from c’ors who got paid due to preference of c’or
Arises when d’or pays some c’or more than others
Ex: some c’ors intensify collection efforts the more you are behind, so sometimes d’or pays them 1st
D’or doesn’t have to intend to prefer c’or
§547 gives t’ee or d’or the right to disallow preferences to c’ors within 90 days to distribute equally to toher c’ors
§547 Requirements (6):
1) 547(b): has to be transfer of property
2) 547(b)(2): Pre-existing debt or $ owed:
on outstanding obligation
existed before payment made
not a gift
giving security interest does NOT count! 
3) 547(b)(1): to or for the benefit of c’or (easy to meet)
4) 547 (b)(3): made while d’or insolvent
liabilities exceed value of assets
547(f): d’or presumed insolvent on or during 90 days preceeding filing 
5) 547(b)(4): made w/in 90 days or 1 yr for insiders
6) 547 (b)(5): transfer improves c’ors possession (recover more)
EXEMPTIONS to PREFERENCES §547(c): c’or can prevent avoidance w/exemptions
1) transactions that are contemporaneous (purchase of goods w/check (unless post-dated, immediate exchange, cash)
2) regular monthly bills for ordinary business is NOT a preference
late payments can also be ordinary business if that is the industry practice
3) new value exception – allows c’or who extends credit after ????
ex: 9- days over due then paid (pref), but 30 days before bky the c’or ships more goods (new/credit) so new amount. 
7) Domestic support – not pref
8) & 9) to protect parties who receive preference of small value 
8 – ind d’or < $600
9  - business < $6,225
Fraudulent Transfers §548
Transfer of property from d’or for less than fair market value or intent to hinder, delay or defraud c’ors (usually not real c’or- friend/family)
Allows FT w/in 2 years of petition date to be avoided for: 
Actual fraud: intent to hinder, delay or defraud
Constructive fraud: transfers for < fair value while d’or was insolvent
Person who received transfer is liable for it
Badges of Fraud: (facts that show actual fraud)
Adequacy of consideration
Secrecy of transfer (transfer in name only but still keep it)
Family or close relation
Timing
Constructive Fraud (no intent needed)
§548 (a)(1)(b): if receives < fair value when insolvent
Insolvent - §548 does not presume insolvency like w/preference 
Here it just means  value has exceeded debt
(a)(2): Gifts to Charties or Churches are not treated as FT if not 15% of gross annual income or consistent w/practices
cannot be politicians
Lien Avoidance/Strong Arm Power §544(a)
Allows t’ee to avoid security interest that were unperfected  or not recoded as of the date filed
Under state law, only real c’or or bonafide purchaser can avoid lien
In bky, it is not necessary to determine “whether or not such a c’or actually exists” (hypothetical lien c’or)
For  a t’ee to avoid have to ask 2 questions:
1) Have lien been properly recorded under state law?
2) If yes, would state law allow the c’or to avoid the security interest?
Most common fact pattern: where d’or transfer real prop and c’r fails to record or perfect transfer. 
If fails to record or perfected then they can avoid sec int. 
As a result, now the person that is suppose to have sec. int. ends up with the unsec claim (only gets piece of pot instead of all)
Reason for 544(a): Law hates secret liens & because of equality of districbution
HOW ATTORNEYS GET PAID
Ch. 7
D’or atty has to be paid before case filed
If not, then would have claim against d’or  flat fee basis
Ch. 11
D’or atty has a lot to do before getting paid
Can only get paid every 120 days & has to be approved by bky. Ct
Fee application of everything they did
Waive whatever was owed prior to filing 
(ex: lawyer for company prior to bky.)

[bookmark: _WNSectionTitle][bookmark: _WNTabType_0]Bankruptcy_Wells_Summer2015	7/13/15 3:11 PM

Ch. 7 
Most bky cases are Ch. 7
Unsec. C’ors get paid by prop. of estate after sec. c’ors
most of the work is done by the trustee who collects and sells property of the estate & distributes the proceeds
Ch. 7 Trustee finds out what the assets of the estate are:
D’or has to list everything they own by category when they file (Schedule B- Personal Prop)
§341(a) meeting of c’ors – trustee goes over it all there
more than 90% of ch 7 cases have no distribution to holders of unsecured claims
most individual debtors end in discharge, which is a benefit to the d’or and a cost to the c’or
cost to the d’or are paying attorney’s fees and losing property of the estate
§726(a) – What proceeds are set out based on:
(a)(1): Priority claims §507
(a)(2): General allowed unsec. Claims (put rest in the pot & divide it)
(a)(3): interest on claims ???
(a)(4): surplus to d’or ???
Exemptions : right granted by statute to hold certain property free or out of reach from c’ors
Without exemptions – c’or would get judgment & start taking furniture out of house (not allowed under state law to do that)
Homestead Exemption
Protect certain amount of value of home (in CA for 2 - $125,000 but in Florida – unlimited)
§522 Exemptions
D’or can apply state exemption
522(d) – code uniformity so standard exemption (individual can choose these exemptions or)
522(b) – allows states to opt out & use state exemptions (statute)
most people opt out
if chose not to (like CA) then individual can choose 522 (d) or state exemptions
522(b)(3)(a): Exemptions Based on Domincile
look back more than 2 years to determine domicile
if d’or has not lived in same state for 2 years then look back at where they liver 180 days (6 months) before then
stops d’ors from shopping around for Homestead exemption
§ 727 – Discharge Objections (benefits all c’ors)
12 grounds for denial of discharge (not good for d’or)
if discharged cannot file again for certain amount of time
only applies to pre-petition debts
Policy Reasons
Only financially honest deserve to be discharged
courts refusal to grant a discharge does not trigger automatic dismissal of the case (727(c)(1))
§ 727 – Various Ground for Discharge  (a2-a6 deal with improper conduct)
(a)(1): only individuals get discharged
(a)(2): hinder, delay, defraud... prop of d’or within 1 year before filing 
frustrate c’ors collection efforts
ex: selling prop to someone else for no value or trasfers made to business partners
look to se if d’or still using it or if it’s a secret transaction
(a)(3): deal w/ business records
usually when cannot figure out financial history
(a)(4): lying to bky ct in bky docs (intentional)
d’or has duty to accurantly file docs & recs
purgery – bky crime (go to jail)
if a little off or inaccurate then not a problem
(a)(5): failure to explain loss of assets
(a)(6): refusal to testify or obey ct order
(a)(7): deal with improper conduct in any other case
(a)(8): excessive filing – ch. 11 wait 8 years
(a)(9): excessive filing – ch. 7 & 13 wait 6 years
(a)(10): if after d’or files decide to waive discharge then will not be enforced ??? 
(a)(11): failed to complete instructional course
(d): allows trustee to revoke discharge after it has been granted
based on after discovered property or fraud
§ 523 – Specific Discharge Exemptions (excludes single debt) 
affects only d’or & certain c’or: 
Exemption of discharge benefits only the very c’or that established that its debt was excepted from discharge
apply only to individual cases
Either d’or bad actor or c’or was more worthy
If c’or non-dischargeable, still part of pot of claims
(a)(1): priority taxes are non-dischargeable
(a)(2): obligation fraudulently incurred like credit card line
(a)(2)(c)(i): last minute consumer debt because knew were going to file so knew were not going to have to pay it 
(a)(2)(c)(ii): luxury goods are not necessary for livelihood so not dischargeable if:
>$650 within 90 days to a single d’or
(a)(3): unlisted or unscheduled debts
protects c’ors who did not know about bky case in time to file a claim
Exemption: No asset case because no one got $$
(a)(4): fraud or dishonesty or misappropriation of funds w/fiduciary capacity (attorney, financial manager, contractors)
(a)(5): domestic support obligation 
(a)(6): willful or malicious injury
(a)(7): gocernment penalties & fines 
(a)(8): student loans
unles would impose undue hardship (standard really high & nearly impossible)
3 pong Brunner Test for Undue Hardship:
1) d’or current income low that would not be able to maintain minimal standard of living (poverty level)
2) not temporary  has to be over life of loan
3) good faith effort to repay loan
(a)(9): injuries due to drunk driving
(11): cash advances are presumed to be fraudulent w/in 70 days before filing
Rule 4004(a)
Compliant objecting to d’ors discharge shall be filed no later than 60 days of date of 341(a) meeting
If miss  lose right to object
If file  heard like a trial
Reaffirmation
Not adviceable to reaffirm non-secured debt
Do it to keep house ot car whwn there’s a sec. interest in that prop
Why would you reaffirm unsec. Obligation?
To keep word or still getting work done
D’or can always continue to pay even without reaffirmation
Requires court approval
MEANS TEST §707(b)(7)
Way to reduce access to Ch. 7 & into Ch. 12 (require to make payments)
Only to individual w/primarily consumer debts NOT primarily business debts
If consumer has enough disposal income then ineligible for Ch. 7
Monthly Income – Monthly Necessary Expenses = Means 
If over a certain amount then Ch. 13
Process to calculate
1) Compare d’ors income to state median income 
if less than median then automatically  eligible for Ch. 7
if more then go to step 2
2) Can deduct IRS deductions to figure out how much monthly disposable income under 707(b)(2)
if less than 25% of unsecured claims in 5 year period then eligible for CH. 7 
Ex: $2,000 disposable income/month = $24000/yr = $250,000 in 5 years, but 5 mil in claims then not 25%
Conversion to Ch. 13 is not forced – can choose to dismiss it instead
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Ch. 11 – REORGANIZATION
Wind down operation but can continue to operate
Go & Concern: company continues to operate 
Non-Go & Concern: just close doors/company stops operating
Tend to be filed in Delaware, CA, NY
Only 5% of bky cases are Ch. 11
Ch. 11 D’ors have to continue paying their ongoing operating expenses (rent, employees, lawyers)
but not their past ones for a while
if gets approval of court = confirmed
outside of bky, c’or can’t be forced to a plan, but in bky c’or is bound to plan! (may be forced to take less or change payment terms)
PROPOSAL OF PLAN
Different Plans
Consensual Plan – c’ors have agreed to plan
Nonconsensual – D’or files plan they want and everyone else objects
Joint -  proposed by d’or and c’or
Important Players in Ch. 11
D’or in Possession: d’ors management who continue to run the business
Have all rights t’ee would §1108 & §1107
Right to enter ordinary transaction without court order (only ordinary not unordinary) 
If unordinary then need court approval (i.e. new loans)
§363 (c)(1): d’or can run business in ordinary course without notice or hearing
§1104 – t’ee may get appointed for fraud, gross mismanagement, dishonesty or incompetence
Hybrid: if security lender, the bank will agree to lend if other person in management to oversee
DIP has fiduciary duty/relationship to all c’ors  obligation to create largest distribution to c’ors & still have duty to shareholders (less)
Examiner: appointed by court to investigate management of d’or or finances (not running business)
Only in really large cases with fishy stuff
US Trustee Office: (bigger role than other chapters) Duties:
Appointing committees
Picks individual who will be CH. 11 t’ee
Monitor “monthly operating report” from d’or (if don’t complete then convert case, motion to dismiss or bring in t’ee)
Can tell how c’or is doing
% to pay US t’ee dee
Acts as look out for all unsec c’ors if not c’or committee
Monitor “fee application” of professionals
Committee: economically insufficient to all be there, so committee represents them all
Can even hire counsel that would be paid by the d’or
Unified voice & can influence the case
Level playing field & protect unsec c’ors from d’or & sec. c’or 
The committee has at least 3 c’ors, no more than 9
To confirm plan, d’or need unsec c’ors on board
There isn’t a committee in all Ch. 11 cases, only in 15% of them
Committee has a fiduciary duty to all unsec c’ors but not all c’ors want the same thing
Major Concepts of Ch. 11 §363
Cash collateral: cash that is subject to sec. interest of lender
Any money that the company receives or have sec int. in cash
If company sells inventory then secured c’or gets money made from that inventory. 
Governed by 363(c)(1): d’or can operate business in ordinary course
(c)(2): d’or may not use cash collateral unless lender consents or court authorizes
363(a)(2): l’ers interest won’t be harmed by use of cash
3 Exclusive Ways a D’or Can Provide Adequate Protection for Cash Collateral: §361
(1) Periodic cash payment
(2) Lien on new collateral (replacement/supplemental lien) – not really helpful in the real world because assumes that d’or can get a new lien
(3) showing equity cushion (excess of security to c’or)
need these three things because for a d’or to operat business without cash would be a lost case
DIP/ Post-Petition Financing §364: new money/new loan that the d’or obtains through the course of the case
DIP Financing Two purposes:
Used to fund operations of the business so they are not getting further behind
Exit financing : end of the case to either stabilize operations going forward or to pay the c’ors
Need free collateral, but if not then can give them higher priority (new c’or gets paid ahead of the other)
§364: 
(a): can still ship on credit (incur in ord. business)
§503(b) admin expense priority
(b): obtain unsecured debt outside ordinary business on unsec. Basis (not seen often because not much incentive for c’or)
(c)(1): loan w/ prioiryt over all admin. Expenses – SUPER PRIORITY
obviously c’ors prefer this over (b)
(c)(2): borrow on security lien on property without encumbrance (not borrowed against)
(c)(3): borrown on property with lien w/ equity & would not be a jr. lien  basic property rights
(d): PRIMING LIEN  grants new security interest to l’or for new money already pledged to other c’or  reduce current secured c’or & bring up new c’or as 1st 
have to be able to show that they were unable to obtain credit elsewhere (statement to ct)
First Day Motions
Motions that are heard on the 1st day or 1st few days (regularly 21 days)
Most Common Ones: 
Motion to use cash collateral or motion to approve cash collateral stipulation
Approve post petition financing or exit financing 
Motion to pay employee wages (pre-petition claims) as they become due
Need employees for business to run
Already admin expenses
Application to approve d’or counsel/professionals
Extend time to file financial affairs or schedules
Motions to sell assets
Motions to approve going out of business sell
Critical vendor motions: allow d’ors to pay v’or §105 powers
Unsec. Turns into admin expense
REORGANIZATION PROCESS
C’ors are given an opportunity to approve plan
Certain claims are treated differently (different rules)
Certain c’ors have different legal rights so go in different classes (see below – Classification of a Claim)
C’ors can be forced to accept a plan sometimes – CRAMDOWN
Exclusivity Period & Who Can File Ch. 11 §1121
§1121 – Who can file a Ch. 11 & when
(a): d’or has right to file
(b): for 1st 120 days, only d’or may file a plan (Exclusivity Period)
if d’or doesn’t file or get an extension then anyone else can file a plan
if does file, then exclusivity period is extended for 60 more days to get plan approved. 
(d)(2): May not be extended beyond 18 months
After exclusivity period, others can file a plan
Sometimes there are competing plans (unsec, sec, d’or)
Classification of a Claim §1122 & §1123: (shareholders have interests & c’ors have claims) RULES
Rule 1: §1122(a) – all claims that are substaintially similar can be in same class (same legal rights) 
for example: sec & unsec don’t have same rights so not same class
each secured c’or usually have separate class
Rule 2: §1123(a)(4)- if in the same class must be treated the same 
d’or can’t place similar claims in diff. classes if there’s a reasonable basis, but not simply so they vote yes. 
Rule 3: Can have similar claims in different classes as long as there is a reasonable reason for it
Rule 4: §1122 (b) – create separate class of c’ors when an unsecured smaller claim – usually 5k or less (Administrative Convenience)
****Note: Once in classes then can assign treatment & then it gets voted on by c’ors
DISCLOSURE STATEMENT §1125: provide adequate information of the plan so c’or can make an informed decision
Court needs to approve DS
Enough time so typical c’or knows what they are agreeing to (usually 40 days notice)
Usually need financial projections going forward
Give you an idea of whether they are going to be able to pay them or not
Do not need to include that there are other proposed plans
Once DS is approved, then c’ors can vote on the plan
Then after go back get confirmation from ct on plan
ACCEPTANCE OF THE PLAN §1126 
§1126(c): plan accepted by class is at least 2/3 in dollar amount who vote & more then ½ in numbers of c’ors who voted actually accept plan. 
C’ors Who Don’t Get to Vote:
Unimpaired c’ors : c’ors whose rights are not changed by the plan are deemd to accept plan
§1124(2): unimpaired secured claim when there’s been a default on secured claim, but make up default payments upon confirmation & say you are going to keep same loan= CURE & REINSTATEMENT OF LOAN
Not getting anything under plan = No Vote (shareholder or equity interest)
After voting, §1128 Confirmation Hearing where court determins if meet §1129 standards:
(a): whener every class accepts it requirements (easier)
(1),(2),(3): lawful & propsed in good faith (abide by bky code)
(7): best interest of c’ors test
established treatment of the minmum general unsec. Claim
at least as  much as ch. 7 or more (dis statement includes what they would get in a ch. 7)
(9): payment of administrative claims must be paid in cash in full on effective date unless otherwise specified
(11): feasible: not likely to be followed by 2nd reorginzation & reasonable probability to make payment called for
(b): when non consenting class (voted no) requirements (CRAM DOWN) – to invoke cram down at least 1 class has to accepted plan §1129(a)(10)
CRAM DOWN
Give d’or way to confirm plan even when some c’ors don’t want to accept plan
According to §1129(b), if all 1129 (a) standards are met & then plan does not discriminate unfairly on any class that did not consent & 
Fair & equitable to non-consenting class (b)(2): minimum level treatment given to sec and unsec claims to be considered fair and equitable.
1129 (b)(2)(b) – unsec claims has to be paid in full over time  
1129(b)(2)(b)(ii) – absolute priority rule: no junior class of claims can receive anything out of the plan unless the more senior plan does. 
Shareholders are junior to unsecured c’ors 
New value exception to absolute priority rule – if shareholder puts in new money then can keep their shares and interest but other than that they are not entitled to do so. 
Secured C’ors – 3 ways to Cram Down
1) secured lender keeps lien on collateral and c’or received cash over time paid in full and compensation (interest) for delay in payment (MOST COMMON) 
area of conflict: how much interest compensates them for their risk  
d’or wll argue market rate of interest and c’or will argue that they are high risk d’or so should be higher 10%
2) d’or sells property and c’or gets lien in proceeds
3) giving collateral back to lender
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DIP: d’or in a ch.11 or 13 that remains in possession of assets (creates fiduciary relationship with c’ors)
Estate: Whatever Debtor owns or exists when the case is filled.
Petition: document to start bky case
C’or: anyone d’or owes money to. 
C’or Committee: relevant in a ch. 11 where there are lots of c’ors so committee represents interest of all c’ors (fiduciary duty to all c’ors)
Secured C’ors: has interest in collateral (secuiryt w/house of car)
Sec. interest, lien or mortgage all mean that c’or has an int. in collateral
Unsecured C’ors: no security in anything like credit cards
Professionals: lawyers, real estate brokersm accountants – all approved by bky court
1. Trustee (Ch.7): person appointed by court to collect & liquidate assests & distribute proceeds to c’ors 
Either lawyers or accountants
Trustee in a no asset case only makes $65 in every case
Trustee (Ch. 13): monitor payments being made by d’or
2. US Trustee Office: arm of justice dept.- gov. entity charged with overseeing bky cases
monitor fees & employment
watch out for bky fraud
3. Trustee (Ch. 11): ind. 3rd party to take over management of company
usually when there is fraud or gross mismanagement
also if debtor does not file reports on time 
Equity: difference between what is owed & what it’s worth. 
Claims: (§105(5)(a)): right to payment whether or not such right is reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, disputed, undisputed, legal, equitable, secued, or unsecured 
A discharge only affects claims
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DISCHARGE
4-1/1: Can C sue D after Ch. 7 discharge? No because in a Ch. 7 the debt is discharged and does not have to be repaid.
No longer liable once they get the discharged. 524(a)(2) 
4-1/3: Can C sue D Corp once he fails to continue to make 8 monthly payment of $5,000 once the plan was confirmed? Yes can sue for the $40,000 but cannot sue for $90,000 because $50,000 of it was discharged. The amount in the plan becomes the new obligation but the creditor cannot collect on the $50,000 that was discharged.  
4-2: If D owes S money that is secured by a lien on D’s truck & D files for Ch.7 and claims truck as exempt then received a discharge. Can S still repossess the truck? S can repossess because S still has an interest in truck and can repossess when D doesn’t pay. – right to pay can go away but not the interest in the security. However, if continue to make the payments then S cannot repossess.
4-3/1: After D gets discharges, can the guarantor be sued for the rest owed? Yes, discharge protects only the debtor and not the guarantor. 
4-3/2: C has a malpractive judgment against D. D files Ch.7 petition and received discharge. Can C still recover from D’s malpractive jud? Yes, the money is coming from the insurance company (3rd party) does not come from the debtor.
4-4/1: If D gets discharged. Can D still voluntarily pay the credit card debts? Yes the d’or can still voluntary continue to pay a debt
CLAIMS
4-8: If P sues D for $100,000 & D denies liability then D files for petition does P have a claim? Yes, a claim whether it is disputed. 
4-9: C loan D $200,000. G guarantee payment, then D files. Does C have a claim & does G? Yes, C has a claim because it is fixed and liquated & G has a contingent claim against D because bank can go after G. 
4-10: L leases a building to D for 25 years. Then D filed, but D is current on its rent obligaton. Does L have a claim? Yes because rent is due in the future still (unmatured claim)
PROPERTY OF THE ESTATE
4-13/1: D & T each own an undivided 50% interest on a prop. D file. Is the prop property of the estate? Yes D’s 50%interest is prop of estate. 
The whole property itself isn’t but will be subject to bky ct
The other person with other half can then buy back half or it when sold
4-13/2: D is leasing blackacre for 10 years. D files. Is the blackacre prop. of estate? No, the actual property is not but D’s interst in blackacre is
4-14/3: Blackacre that is subject to a mortgage is property of the estate. 
4-14/4: D owes M $100,000. M has a mortgage on Blackacre. D files. M obtains relief from stay & forecloses. M sells it for $40,000. Does M still have a secured claim? Does M have a claim? No longer have a secured claim, but would have a 60k unsec claim. 
AUTOMATIC STAY
4-16: Automatic stay 362(a)(2)- cannot collect on default judgment. Can file a claim in bankruptcy court and wait for that.
4-17: Automatic stay 362(a)(1) & stops the civil case. Even if you file on the 2nd week of a 7 week trial
4-18: If D files & then later negligently injures X the suit cannot be stayed. according to 362(a)(1) only a proceeding against the debtor that was or could have been commenced before the petition can be stayed, here it was a post-petition so not affected by automatic stay.
4-19: C foreclosure sale on D is schedules Thursday afternoon, if D files on Thursday morning the foreclosure sale will be stay according to 362(a)(3-5). 
4-21:An automatic stay does not bar c’or to sue guarantor because it does not protect 3rd parties. 
CLAIMS
6-1: D owes C money and their contract states that D needs to make $1100 interest only payments a month. D files. Does C have an allowable claim for the interest that accrued between the filing of bky until discharge? No because under section 502 (b)(2); a claim for unmatured interest is not allowable. However what the full amount that they owed is allowable. 
DISTRIBUTION OF CH. 7 PROP. OF ESTATE:
9-1: T’ee sells property of estate for $220000. The costs of administering and selling the property were $20,000 & a total of allowed unsecured claims equals $400,000. How should t’ee distribute? Trustee admin expenses first $20,000 then 503(a)(2). A-F each will get 50 cents on the dollar.  
PREFERENCE
7-16: D owes 100000 but pays one of the c’ors 15000. The unsecured creditors would have gotten 15% each. Is the 15000 payment a preference? Yes because it is a transfer or int. within 90 day period and enables a creditor to receive more than was suppose to receive. Wouldn’t be able to receive 15% of 100,000 anymore. They would receive 15% of 85,000. So, now he would have to pay back the 15,000 and d’ors claim goes back to 100,000. 
7-17: D owes S 600,000 and S is oversecured on a first mortgage. D pays S 300,000 then D files. Was is a preference? No it was not a prefence because he is not receving more that would have since there is a security interest on it. 
7-18: D owes 100,000 to C with a first lien on collateral worth 60k. D also pays 30k and then files. Unsecured claims would have received 10% on their claims. Was it a preference? Started off with 60k sec and 40k unsec then ended up with 70k debt 60k sec and 10k unsec. so increased sec. position so yes it is a preference. So, gives them more than they would get in a ch. 7. 
7-18/3: D owes 100,000 to C with a first lien on collateral worth 60k. D also pays 50k and then files. Unsecured claims would have received 10% on their claims. How much of the 50k was a preference? 60k sec and 40 unsec, so now that the debt is 50k so the entire 40k unsec is wiped out. They improved their position by 36k because each unsec was suppose to get 4k of 40k so in this case got 36k more. 
7-21: D owes $100,000 to C, which he then pays 60k to C. Later, C loans D another 90k. D then files. Is it a preference? It would have been a preference but it falls under the preference exemption under 543(c)(3) where the c’ors extends credit after. 
FRADULENT TRANSFER 
if d’or has a car and within a few days before bky and tranfers car for free to brother. This would be fraudulent so brother would have to return car or value of the car. Then brother now would have a claim against d’or. 
D’or has 25k debt and a week before bky, c’or get 12k. so 12k is preference and c’or has to pay it back. Let’s say that c’or doesn’t give back the 12k then won’t get the other 13k anymore. 502(d)
7-3: D is insolvent and gives his father his boat for free. 2 years later, D files. Is it a fraudulent transfer? yes will be considered fraudulent because does not give anything of equivalent value and was insolvent at the time.
7-5: same facts but gives boat to friend for 3k, when it is worth 7k. Is it a fraudulent transfer? Can establish that less than fair value so would be constructive fraud. The person that bought the boat would have to return the boat and then would have a claim against d’or but  it would be an unsec claim. 
EXCLUSIVITY
11-8: D files a Ch. 11 petition on April 5th. The d’or flles a CH. 11 plan thirty days later. When can someone else file a plan? 1121(c)(3) Since the d’or filed within 120 days so then extended to another 60 days = 180 days. So another person can file a competing plan until October 5.
CLASSIFICATION OF CLASSES
11-9/2: All except S are unsecured. S is owed 2mil and his lie values at 1.5mil. Can S be put in one class and all others in another? No because S is going to have a 1.5mil secured claim and the rest as an unsecured cliam. So, it is going to go to two different classes. 
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