Bankruptcy Outline
I. Introduction to Bankruptcy
a. History
i. English Antecedents
1. BK started as creditor’s remedy to preserve assets of a merchant debtor
a. Proceedings commenced by creditors only  no discharge, assets seized, appraised, sold, and proceeds distributed pro rata to creditors
b. Notion of it being a debtor’s remedy/discharge came later around 1732
2. First comprehensive BK law passed in 1570
3. Statute of Anne passed in 1705
a. Introduced concept of discharge for cooperating debtors
b. Also introduced death penalty for fraudulent bankrupts
4. 1732 Statute of George II  law when US Constitution ratified
ii. American BK law
1. US Constitution
a. Article I, Section 8  empowers Congress to “pass uniform laws on the subject of bankruptcies”
b. 1787 – 1898  no consistent BK law
2. Federal Inaction
a. 1800 – 1898
i. BK power largely unexercised except in response to specific economic crises
ii. States picked up the slack during this period
3. Bankruptcy Act of 1898 (“Act”)
a. First permanent BK law under Article I, Section 8
b. This Act is when Congress first truly passed a BK Act
c. Later superseded by the “Code”
4. Bankruptcy Code of 1978 (11 U.S.C. §§ 101 et. Seq.)
a. Bankruptcy Abuse Prevention and Consumer Protection Act of 2005  BAPCPA
b. Sources of BK Law
i. US Constitution
ii. US Code
1. Title 11  BK Code
2. Title 28  Judiciary Code
3. Title 18  Penal Code
iii. FRBP  approved by USSC
iv. LR for each judicial district
v. Guidelines promulgated by Office of the US Trustee (administrative arm of DOJ)
vi. Treatises 
c. Court Structure
i. In BK, there is an additional layer of courts  trial courts known as the BK courts
1. These trial courts are a unit of the district courts and each US district has at least one
ii. Right above the BK court is a USDC, which in most cases sits as an optional appellate court 
1. 94 judicial districts
iii. Right above that is a Circuit Court of Appeals
iv. Then the USSC
v. Note that there is also a Bankruptcy Appellate Panel (BAP), which is a court of very limited powers
1. An appeal can go to a USDC or BAP, but if one party doesn’t consent to BAP (since it is only a court of limited jdx), it will go to a USDC
d. Office of the US Trustee (OUST)
i. Overview
1. Created in 1978 to remove BK courts from the administration of BK cases
2. 11 U.S.C. §307   U.S. Trustee may raise and may appear and be heard on any issue in any case or proceeding under title 11 but may not file a plan under §1121(c)
ii. Role of the U.S. Trustee
1. 28 U.S. C. §586  specifies the duties of each U.S. Trustee
2. In addition to establishing the panel of private trustees, the U.S. Trustee is to supervise the administration of cases and trustees under Chapters 7, 11 and 13
iii. Duties of the OUST
1. Reviewing applications for compensation & reimbursement filed by “professionals pursuant to 11 U.S.C. §§330 and 331”
2. Monitoring plans and disclosure statements filed in Chapter 11 cases and filing comments in relation to such documents
3. Monitoring plans filed under Chapters 12 and 13 and filing comments with the court concerning the same
4. Taking such action as the OUST deems to be appropriate to ensure that all reports, schedules and fees required under the Bankruptcy and Judiciary Codes by the Debtor are properly and timely filed
5. Monitoring creditors’ committees appointed under the BK Code
6. Notifying the U.S. Attorney of any actions which may constitute a federal crime
7. Monitoring progress of cases under Chapter 11 and taking such actions to prevent undue delay in such progress
8. Monitoring employment applications and filing comments, when appropriate with the court
9. Appoint one or more standing trustees under Chapters 12 and 13
iv. Additional Duties of the OUST Imposed by BAPCPA
1. Create a system to approve credit and budget counselors
2. Perform random audit of debtors
3. Police and prosecute motions to dismiss Chapter 7 cases for abuse or violation of the means test
4. Monitoring abuses by debt relief agencies
5. Motions to appoint Chapter 11 trustee where reasonable grounds exist to suspect that current members of the debtor’s management participated in actual fraud, dishonesty, or criminal conduct in management of the debtor or public financial reporting
6. Motions to convert or dismiss  11 U.S.C. §1112
7. Additional oversight duties with regard to small business debtors including initial debtor interviews, visiting the debtor’s premises and viewing the debtor’s books and records
8. Appoint healthcare and consumer ombudsman
e. Types of Bankruptcies
i. Two Broad Categories  Liquidations and Reorganizations/Rehabilitations
1. Liquidations
a. Chapter 7  ALWAYS a liquidation
i. Overview
1. Petition filed and BK commenced
2. All of debtor’s property creates a BK estate  individual debtor’s entitled to exempt some property from BK estate
3. Trustee appointed to take control of the assets (private attorney or accountant appointed by US Trustee)
4. Trustee administers assets for the benefit of creditors, i.e., liquidates debtors assets and distributes money to creditors in accordance with BK Code
5. Individual debtor receives a discharge while entities do not
b. Chapter 11
2. Reorganizations aka Rehabilitations  under Chapter 11, 12, or 13
a. Overview
i. Concept is that if we allow a debtor to retain possession of assets and continue to make revenue, profits can be paid out to creditors over time (more over time than just taking estate apart)
ii. In Chapter 11, 12, and 13, debtor retains control of assets and business operations, i.e., normally no trustee is appointed
1. Plan for repayment of claims required, and voting is required in Chapter 11
2. Advantage of Chapter 13 is that the debtor can get the benefit of discharge without losing nonexempt property. The debtor is required to formulate a plan under which debtor proposes to pay, in whole or part, some or all pre-bankruptcy debts over a period of time, usually 5 years 
iii. Detailed reporting requirements
b. Types
i. Chapter 11 business reorganizations
ii. Chapter 12 family farmers and fisherman
iii. Chapter 13 INDIVIDUAL wage earners  ONLY natural human beings
iv. Chapter 9 municipalities  states not eligible; only units, i.e., municipalities of states, are eligible
f. Non- BK Alternatives 
i. Spectrum of Informal vs. Formal
1. Workouts
2. ABC  liquidation through assignment of assets
3. Receivership  can be commenced through state or federal court
4. BK
ii. Liquidations
1. CL general assignment for benefit of creditors (ABC’s) and Receiverships (state and federal receiverships)
iii. Reorganizations  workouts/equity receiverships/BK through Chapter 11, 12, or 13
1. Creditor composition and moratorium agreements and receiverships
2. Receiverships
g. Common Themes 
i. Creation of BK estate
1. BIG ISSUE  divide/maximize X amount of $ to X amount of creditors when not enough $ to go around
ii. Imposition of an automatic stay no matter which chapter
iii. Trustee roles 
1. Many of the chapters have a trustee, i.e., individual appointed by US Trustee and who will be paid by a percentage of the distribution of assets
2. In Chapter 7, BK estate is administered by a trustee in BK who can either be an individual or a corporation
a. Principal role of trustee is to collect POE, sell it, and use proceeds to pay expenses and creditor claims
b. Basically, job of trustee is to maximize the assets available for payment to general unsecured creditors
3. Under Chapter 12 or 13, there is a trustee in BK also, but the only POE that normally comes into the hands of the trustee is the earnings of the debtor that are the source of the payments under the plan
a. Primary duty of the trustee is to disburse to creditors payments due under the plan
iv. Meeting of creditors
1. In all BK cases, there is a meeting of creditors shortly after BK is filed
a. Pursuant to 341(a), after notice to debtor and creditors, meeting must be convened within a reasonable time after filing of petition in BK 
b. Pursuant to FRBP 2003, the meeting shall be held no fewer than 21 and no more than 40 days after the order for relief in a chapter 7 or 11 case, and no fewer than 21 and no more than 50 days after the order for relief in a chapter 13 case
c. Debtor is REQUIRED/COMPELLED to attend
2. Principal purpose of meeting is to determine accuracy of debtor's statement of assets, whether avoidable transfers of property have occurred, and whether there are grounds to object to discharge of debtor
3. It is an important meeting because the date triggers other consequences 
4. It is also an opportunity for creditors to ask about debtor’s assets, questions about reorganization, etc.
v. Claim filing and allowance
1. Creditor is the owner of a claim aka someone who is entitled to payment
2. Claim is the basis for a distribution from the BK estate
3. "A proof of claim" is a written statement setting forth a creditor's claim and is normally filed by the creditor
4. Claims are classified as secured or unsecured  to the extent a claim exceeds the value of a security interest in certain collateral, that claim is an unsecured claim
vi. Distribution of assets  priorities
1. After all priority claims have been paid in their order of priority, distribution is made pursuant to §726 (distribution of POE) to the remaining creditors
a. First priority is DSO
b. Second is administrative expenses
vii. Discharge
1. In INDIVIDUAL BK’s, individual debtors are entitled to a discharge at some point, with some exceptions
2. Exceptions
a. If debtor has received a discharge under Chapter 7 in a case commenced within 8 years of the time the current case was commenced
b. Misconduct by the debtor





















II. State Law Secured Claims and Commencing a Bankruptcy
a. State Law Secured Claims
i. Overview
1. Definition of Secured Claim
a. Collateral, i.e., an asset in which a creditor is granted an interest to secure the performance of the obligation to the creditor  a car, a home, etc.
2. Types of Secured Claims
a. Three basic types of liens  consensual, judicial, and statutory
i. Consensual Liens  voluntary grant by debtor
1. Security interest in REAL property
2. Security interest in PERSONAL property
ii. Involuntary Liens
1. Judicial liens  judicial action taken by creditor
a. Judicial liens are created in litigation process in which a creditor seeks a money judgment on a debt. After a money judgment has been given by the court, the creditor, under the law of all of the states, is entitled to seizure of the debtor's property to pay the debt
2. Statutory liens  liens by statute
a. Statutory liens are not consensual and do not depend upon judicial action by the creditor
b. Rather, they are status liens  certain creditors are given rights of secured creditors even though they did not bargain for the security
3. Rights of Secured Creditors Are Governed by State Law
a. Although BK is federal law, in a BK case, the rights of debtors and creditors will be governed in large part by the rights existing under applicable state law   Butner v. United States,  440 U.S. 48 (1979)
b. Butner v. US
i. RULE  rights to property are determined by STATE LAW or applicable non-BK law UNLESS BK law EXPRESSLY overrides those property rights
1. Consequently, in order to understand the rights of creditors in BK, it is important to understand rights and remedies afforded creditors under state law
2. Similarly, the rights of debtors in property will also be determined by applicable non-BK law
ii. Security Interests
1. Consensual Liens
a. BK Code defines a “security interest” as a lien created by agreement  11 U.S.C. §101(51)
i. Relates to both personal and real property liens
b. PERSONAL PROPERTY 
i. Article 9 of the UCC, in effect in all states, governs the creation and enforcement of security interests in most forms of PERSONAL property  thus, law of personal property security interests substantially uniform throughout U.S.
ii. Security Interests in PERSONAL Property
1. An interest in personal property which secures payment or performance of an obligation   Cal. Com. Code §1-201(37) 
2. Creation or “attachment” of a security interest requires THREE THINGS (order does not matter)  as long as creation or “attachment” occurs, creditor can seize the property, subject to “perfection” if a third party is involved
a. Value has been given by the creditor
b. Debtor has rights in the collateral and
c. Debtor has authenticated a security agreement describing the collateral OR has agreed to the security interest and the collateral is in possession of the secured party pursuant to that agreement
iii. Perfection of Security Interests in PERSONAL Property
1. Overview
a. Concept of “attachment” means that security interest may be enforced against debtor, 
i.e.,  creditor can seize the property 
b. However,  enforcement is subject to perfection when a third party is involved
2. Perfection
a. Overview
i. “Perfection” ensures that security interest will be effective against 3rd parties, including a BK trustee
ii. Issue with perfection is that you must give notice to the world that this particular creditor has a right in this particular collateral, i.e., a notice requirement
iii. Perfection determines priority
· Generally the first in time to perfect is first in right
· Unperfected security interests lose to judgment creditors and BK trustees
b. Methods for perfecting a security interest for personal property  possession or filing
i. Possession of collateral by secured creditor
ii. Filing in the public records
· Generally in the office of the secretary of state
· For most types of collateral, a piece of paper  (financing statement) must be filed
iii. Method of perfection determined by nature of the collateral
· Special rules for certain types of collateral such as motor vehicles, aircraft, vessels and fixtures
· Special rules for security interests in consumer goods, i.e., goods used or bought primarily for personal, family or household purposes
c. REAL PROPERTY
i. Real property security interests are governed by the real property law of jdx in which underlying property is located  law of real property security interests varies greatly from state to state
ii. Secured Transactions – Real Property; Real Property Collateral  Mortgages, Deeds of Trust
1. Overview
a. Dependent on state real property law and typically involve the following devices
i. Mortgages
ii. Deeds of trust
iii. Installment land sale K’s
2. Perfection, like personal property security interests, is important to place 3rd parties on notice, including BK trustees
a. Unlike UCC financing statements, real property liens are commonly perfected by filing in the county where the real property is located 
b. Priority depends on the type of recordation statute  race, race notice, or notice
2. Involuntary Liens  see descriptions above
a. Judicial Liens
b. Statutory Liens 
b. Commencing a BK Case
i. Voluntary Cases 
1. 11 U.S.C. §301 – Voluntary Cases 
a. A voluntary case is commenced by filing a petition with BK court under such chapter in which debtor is eligible for relief
i. Petition includes various filing statements and schedules of information including a statement of assets and liabilities
b. Commencement of a voluntary case constitutes an order for relief 
2. 11 U.S.C. §302 – Joint Cases
a. Commenced by filing with BK court a single petition under such chapter in which the debtor and debtor’s spouse is eligible for relief
b. Commencement of a joint case constitutes an order for relief 
c. After commencement of a joint case, court shall determine extent, if any, to which debtors’ estates shall be consolidated
ii. Involuntary Cases  11 U.S.C. §303
1. Commencement is less routine and involves a more complicated procedure
a. Requirements to commence case
i. Commencement only under chapters 7 or 11 and NOT against a farmer, family farmer or a corporation which is not a moneyed, business or commercial corporation  §303(a)
ii. By filing of a petition with BK court which satisfies the following
1. Filed by 3 or more creditors holding unsecured claims which aggregate at least $13,475 which is not contingent as to liability or subject of a bona fide dispute as to liability or amount
2. If the debtor has fewer than 12 creditors, then by one or more creditors that hold in the aggregate an unsecured claim in the amount of at least $13,475 which is not contingent as to liability or amount
3. If the debtor is a partnership then a petition filed by less than all of the partners is considered an involuntary petition
4. Other petitioners provided for which is beyond the scope of this course
b. Filing and serving an involuntary petition is very much like filing a complaint in another court, i.e., filing a complaint alleging certain claims
i. Petition must be served on debtor and debtor has a right to respond  §303(e)
ii. Prior to trial on the merits debtor continues in possession of his/hers or its assets and/or continues to operate its business  §303(f)
1. Exception  to preserve property an interim trustee may be appointed  §303(g)  
iii. If debtor defaults then the court can enter the relief requested  §303(h)
iv. If petition is contested then the court must conduct a trial on whether grounds for involuntary relief exist  §303(h) (states grounds for involuntary relief)
2. Here, filing of a petition DOES NOT constitute an order for relief
a. Grounds for Involuntary Relief
i. Debtor is generally not paying such debtor’s debts as they become due, unless such debts are subject of a bona fide dispute as to liability or amount; or
ii. Within 120 days before the petition was filed a custodian was appointed and took charge of substantially all of the debtor’s assets   §303(h)
3. An Involuntary Petition is Not a Mere Collection Tool  Sanctions Available Upon Dismissal
a. Should the involuntary BK case be dismissed other than with the consent of the debtor and all of the petitioners the court may grant judgment
i. Against petitioners for costs or reasonable attorneys fees  §303(i)(1)
ii. And in the case of a bad faith filing, for any damages proximately caused by the filing or punitive damages  §303(i)(2)
iii. Order for Relief
1. In a voluntary case, filing of the petition (commencement of the case) constitutes an order for relief under the applicable chapter  §301(b) and §302(a)
2. By contrast, in an involuntary case, order for relief happens later (after the petition is filed) either upon the debtor’s failure to respond or after a trial on the involuntary BK petition
iv. Eligibility (who may file BK)  basically, applicant for voluntary BK qualifies if either person or municipality
1. General Restriction
a. Only a “person” that resides or has a domicile in, or has a place of business or property, in the U.S. or a “municipality” may be a debtor under title 11   11 U.S.C. §109(a)
2. §109  Who May Be A Debtor 
a. 109(b)
i. Chapter 7  a “person” may be a debtor under chapter 7 ONLY if such PERSON is NOT
1. A railroad  sec. 109(b)(1)
2. Domestic insurance company, bank, or other financial institution described in section 109(b)(2)   these have their own separate rules or regulations
3. A foreign insurance company, a foreign bank etc. as described in section 109(b)(3)
b. 109(c) 
i. Chapter 9  a “person” may be a debtor under chapter 9 ONLY if such entity is a MUNICIPALITY; subject to additional limitations 
c. 109(d)
i. Chapter 11  only a railroad, a person that may be a debtor under chapter 7, and among other entities specified in Sec. 109(d), may be a debtor under Chapter 11
d. 109(e)
i. Chapter 13  only an individual with REGULAR INCOME with noncontingent/liquidated unsecured debts less than $336,900 and noncontingent/liquidated secured debts of less than $1,010,650, may be a debtor under Chapter 13 
v. Mandatory Credit Counseling  §109(h) which is pretty easy to satisfy
1. For “individual” debtors, 2005 Act adds a requirement that individuals seek credit counseling in order to be eligible to file a BK case under any chapter
a. Must seek counseling within 180 days preceding the date of filing
b. 11 U.S.C. §111 proscribes the requirements for credit counseling or financial management instructional courses
c. Court website has reference to list of approved credit counseling purveyors
2. Note
a. Health, divorce, and loss of employment some of the biggest reasons for bankruptcy
b. Thus, mandatory counseling is kind of silly in these situations
















III. The BK Estate  Property Defined
a. §541  POE
i. Overview
1. Filing of a BK petition, i.e., commencement of a case, creates an estate, i.e., it transforms the debtor’s property into a BK estate from which creditors are paid
2. BK Code broadly defines POE to include all LEGAL or EQUITABLE interest of the debtor in property as of the commencement of the case, WHEREVER LOCATED and by WHOMEVER HELD
ii. Function of §541
1. Defines the pool of assets available to pay creditors
2. Defines what property falls within BK court’s jdx and is protected by the automatic stay
3. By broadly defining included assets it minimizes possibility of upsetting BK distribution scheme by not conferring hidden preference on non-debtor parties
iii. POE Defined  541(a) 
1. GENERAL RULE
a. §541(a)(1)
i. POE includes all LEGAL or EQUITABLE interests of debtor in property as of commencement of case
1. Butner  rights in property are determined by applicable non-BK law
2. CP
a. §541(a)(2)
i. POE includes all interests of debtor and debtor’s spouse in CP as of the commencement of the case, wherever located, that is:
1. Under sole, equal or joint control of the debtor; OR
2. Is liable for an allowable claim against the debtor or the debtor and debtor’s spouse
3. Property Recovered by the Trustee
a. §541(a)(3)
i. POE includes property which trustee recovers from third parties (custodian, avoidance powers, setoff, etc.)
4. Property Preserved for the Benefit of the Estate
a. §541(a)(4)
i. Certain transfers avoided by the trustee are preserved for the benefit of and become POE
5. After Acquired Property
a. §541(a)(5)
i. POE includes property acquired by bequest, devise, inheritance, under a settlement agreement with debtor’s spouse or a divorce decree, or as a beneficiary under a life insurance policy BUT only if such interest had been an interest of the debtor on the date of the filing of the petition, and that the debtor acquires or becomes entitled to acquire within 180 days after such date
6. Post-Petition Income
a. §541(a)(6)
i. POE generally includes all proceeds, product, offspring, rents or profit of or from POE
ii. EXCEPTIONS
1. Earnings from services performed by an individual debtor after commencement of the case are excluded from POE
2. However, 2005 Act provides that in the case of Chapter 11, POE includes earnings of an individual for services performed by debtor after commencement of the case but before the case is closed, dismissed or controverted to a case under Chapter 7, 12, or 13  §1115(a)(2)
3. The Allocation Problem  In re Ryerson
a. Work that begins pre-petition but concludes post-petition  BK happens in the middle so debtor has both pre and post petition earnings 
b. Example  contingency case or sale of real property where the transaction has begun before BK but will conclude after
c. Rule
i. Courts apportion earnings pre and post BK based on how much work was done in each time period
7. Property Acquired After Commencement of the Case
a. §541(a)(7)
i. POE includes interests in property that the estate acquires after the commencement of the case
ii. Example  post-petition K’s entered into by the trustee with third parties
8. Note on Property in Possession of Third Parties
a. §541(a)(3) 
i. Provides that property from which the trustee is entitled to turnover under §543 (custodian) is POE
b. Debtor’s property in possession of third parties (who may not be custodians) is POE even if that party is a governmental agency
i. US v. Whiting Pools
1. Overview
a. §542(a) generally authorizes turnover of property seized by a secured creditor prior to BK
b. Upon turnover, secured creditor entitled to protection of its interests in property seized
2. Facts
a. IRS had tax lien on WP and seized WP equipment and WP files BK under Chapter 11.  WP wanted IRS to give the property back under §542 because it was POE and the seized assets were necessary for WP to continue making money under the reorganization plan.  IRS said that §542 doesn’t apply to them because they deserved the collateral.  Court says that §542 applies to all creditors.  Thus it’s POE, but that the debtor must provide adequate protection for the creditor in their reorganization plan
iv. Express EXCLUSIONS/EXCEPTIONS to Estate Property  POE does NOT INCLUDE  §541(b)
1. REMEMBER, pension plans, self-employed ERISA plans, 401K plans, and interests in spendthrift plans are NOT POE
2. §541(b) excludes from POE certain property, including
a. §541(b)(1)
i. Any power which debtor may exercise solely for the benefit of an entity other than the debtor
1. Example  trustee under a testamentary trust or power of appointment
b. §541(b)(2)
i. Debtor’s interest as a lessee under a lease of non-residential real property that terminated at the expiration of the stated term of such lease before the commencement of the BK case, and ceases to be estate property if the term expires during the case
c. §541(b)(5) & (b)(6)
i. Funds placed in an education individual retirement account (IRA) and state tuition programs under Internal Revenue Code (IRC) §529(b)(1) are, under certain conditions, excluded from debtors estate
d. §541(b)(7)
i. Funds withheld by employers from employee wages as contributions to certain employee benefit or deferred compensation plans under certain IRC sections referenced in §541(b)(7)
e. §541(a)(8)
i. Certain property pledged to and in possession of pawn brokers involving personal property for which debtor has no obligation to repay the money, redeem the collateral or purchase the property at a stipulated price and neither the debtor nor trustee has timely exercised its redemption rights
v. Restrictions on Transfer Generally Not Effective
1. §541(c)(1)(A) 
a. Restrictions on transfer by debtor does not prevent property from becoming estate property
2. §541(c)(1)(B) – ipso factor clauses
a. Ipso facto clause, i.e., agreement involving the insolvency or financial condition of the debtor, does not prevent property from becoming POE
3. EXCEPTION for SPENDTHRIFT PLANS
a. §541(c)(2) – Spendthrift EXCEPTION
i. “A restriction on the transfer of a beneficial interest of the debtor in a trust that is enforceable under applicable nonbankruptcy law is enforceable in a case under this title”
1. Basically, if settlor grants property to trustee to hold in trust for beneficiary and provides that the beneficial interest cannot be voluntarily or involuntarily transferred, the restriction is generally valid under state law and the corpus of the trust is not subject to attachment by beneficiaries creditors  this is the familiar "spendthrift trust"
2. §541(c)(2) provides that this restriction on transfer is enforceable in BK because it enforceable under nonbankruptcy law; the effect is that the beneficial interest under the trust is not POE
3. Examples  pension plans, self-employed ERISA plans, 401k
vi. Estate Property Limited to Legal Title Where Debtor Held Only Legal Title
1. §541(d)
a. Property in which debtor holds only legal title and not an equitable interest becomes POE only to the extent of legal title held, but not to the extent of any equitable interest in such property that the debtor does not hold
i. Purpose is to protect secondary mortgage market where debtor held title for servicing
ii. Constructive trusts not generally protected
vii. Turnover  §542
1. §542 – Turnover of property to the estate (normally where secured party repossesses piece of collateral)
a. §542(b)  debts owed by third parties
b. §542(c)  protection of transferor parties without knowledge of commencement of case
c. §542(d)  exception for insurance companies to pay certain premiums or carry out a non-forfeiture option so long as such payment was required to be made automatically under the insurance K
d. §542(e)  turnover and books and records
2. §543 – Turnover of property by a custodian (normally where there was a receiver, ABC)
a. §543(b)  duties imposed on custodian after case commencement
b. §543(c)  Court required to protect certain third parties, compensate custodian, and surcharge for improper or excessive disbursements
c. Excuse compliance if the interests of creditors and, if the debtor is solvent, shareholders would be better served by permitting the custodian to continue; or if an ABC was made more than 120 days before the petition date unless compliance was necessary to prevent fraud or injustice
b. POE EXEMPTIONS  property goes into POE but EXEMPTED OUT  exemptions DON’T apply to secured debts
i. Exemptions and BK Planning Introduction
1. Policy Considerations 
a. Fresh Start
i. Retain minimal assets to enable debtor and dependents on which to live and provide a basis for maintaining a living
b. State Variations
i. Exemptions are based on state laws which provide that certain property is exempt from enforcement of judgments
ii. Exemption laws in some states were quite generous (TX and FL) while others were quite limited
iii. Since 1898 Act, creditor groups sought to have uniformity in BK by seeking to impose a uniform exemption scheme in BK thereby eliminating the inherent unfairness resulting from the variance in state exemption law
iv. Compromise
1. Federal or state exemptions apply unless a state “opts-out” of the federal exemptions pursuant to 11 U.S.C. §522(b)(2)  if so, then only state exemption laws will apply in BK 
2. Rules 
a. §522 – Exemptions (only for INDIVIDUALS)  assets go into POE, BUT are exempted out under §522
i. §522(a)
1. “Dependant” includes spouse, whether or not actually dependent; and
2. “Value” means FMV as of the date of the filing of the petition or, with respect to property that becomes POE after such date, as of the date such property becomes POE
ii. §522(b)(1)
1. Regardless of §541 (POE), an INDIVIDUAL debtor may exempt from POE the property listed in paragraph 2 or paragraph 3 of this subsection. If filing joint case,  debtors must choose between paragraph 2 or 3 together and if cannot agree shall be deemed to elect paragraph 2, where such election is permitted under the law of the jdx where the case is filed
2. §522(b)(2)  paragraph 2
a. Property listed in this paragraph is property specified under subsection (d), UNLESS the State law that is applicable to the debtor under §522(b)(1)(3)(A) specifically does not authorize  “opt-out” compromise
3. §522(b)(3)  paragraph 3
a. Property listed in this paragraph is— 
i. [bookmark: b_3_A](A) subject to subsections (o) and (p), any property that is exempt under Federal law, other than subsection (d) of this section, or State or local law that is applicable on the date of the filing of the petition at the place in which the debtor’s domicile has been located for the 730 days immediately preceding the date of the filing of the petition or if the debtor’s domicile has not been located at a single State for such 730-day period, the place in which the debtor’s domicile was located for 180 days immediately preceding the 730-day period or for a longer portion of such 180-day period than in any other place; 
ii. [bookmark: b_3_B](B) any interest in property in which the debtor had, immediately before the commencement of the case, an interest as a tenant by the entirety or joint tenant to the extent that such interest as a tenant by the entirety or joint tenant is exempt from process under applicable nonbankruptcy law; and 
iii. [bookmark: b_3_C](C) retirement funds to the extent that those funds are in a fund or account that is exempt from taxation under section 401, 403, 408, 408A, 414, 457, or 501(a) of the Internal Revenue Code of 1986
iv. If the effect of the domiciliary requirement under subparagraph (A) is to render the debtor ineligible for any exemption, the debtor may elect to exempt property that is specified under subsection (d)
iii. §522(d)
1. The following property may be exempted under subsection (b)(2) of this section:
a. [bookmark: d_1] (1) The debtor’s aggregate interest, not to exceed $20,200 in value, in real property or personal property that the debtor or a dependent of the debtor uses as a residence, in a cooperative that owns property that the debtor or a dependent of the debtor uses as a residence, or in a burial plot for the debtor or a dependent of the debtor
b. [bookmark: d_2](2) The debtor’s interest, not to exceed $3,225 in value, in one motor vehicle
c. [bookmark: d_3](3) The debtor’s interest, not to exceed $525 in value in any particular item or $10,775 in aggregate value, in household furnishings, household goods, wearing apparel, appliances, books, animals, crops, or musical instruments, that are held primarily for the personal, family, or household use of the debtor or a dependent of the debtor
d. [bookmark: d_4](4) The debtor’s aggregate interest, not to exceed $1,350 in value, in jewelry held primarily for the personal, family, or household use of the debtor or a dependent of the debtor
e. [bookmark: d_5](5) The debtor’s aggregate interest in any property, not to exceed in value $1,075 plus up to $10,1250 of any unused amount of the exemption provided under paragraph (1) of this subsection
f. [bookmark: d_6] (6) The debtor’s aggregate interest, not to exceed $2,025 in value, in any implements, professional books, or tools, of the trade of the debtor or the trade of a dependent of the debtor
g. [bookmark: d_7](7) Any unmatured life insurance contract owned by the debtor, other than a credit life insurance contract
h. [bookmark: d_8](8) The debtor’s aggregate interest, not to exceed in value $10,775 less any amount of property of the estate transferred in the manner specified in section 542 (d) of this title, in any accrued dividend or interest under, or loan value of, any unmatured life insurance contract owned by the debtor under which the insured is the debtor or an individual of whom the debtor is a dependent. 
i. [bookmark: d_9](9) Professionally prescribed health aids for the debtor or a dependent of the debtor
j. [bookmark: d_10](10) The debtor’s right to receive—
i. [bookmark: d_10_A](A) a social security benefit, unemployment compensation, or a local public assistance benefit; 
ii. [bookmark: d_10_B](B) a veterans’ benefit;
iii. [bookmark: d_10_C](C) a disability, illness, or unemployment benefit;
iv. [bookmark: d_10_D](D) alimony, support, or separate maintenance, to the extent reasonably necessary for the support of the debtor and any dependent of the debtor; 
v. [bookmark: d_10_E](E) a payment under a stock bonus, pension, profitsharing, annuity, or similar plan or contract on account of illness, disability, death, age, or length of service, to the extent reasonably necessary for the support of the debtor and any dependent of the debtor, unless— 
· [bookmark: d_10_E_i](i) such plan or contract was established by or under the auspices of an insider that employed the debtor at the time the debtor’s rights under such plan or contract arose; 
· [bookmark: d_10_E_ii](ii) such payment is on account of age or length of service; and
· [bookmark: d_10_E_iii] (iii) such plan or contract does not qualify under section 401(a), 403(a), 403(b), or 408 of the Internal Revenue Code of 1986
k. [bookmark: d_11](11) The debtor’s right to receive, or property that is traceable to— 
i. [bookmark: d_11_A](A) an award under a crime victim’s reparation law; 
ii. [bookmark: d_11_B](B) a payment on account of the wrongful death of an individual of whom the debtor was a dependent, to the extent reasonably necessary for the support of the debtor and any dependent of the debtor; 
iii. [bookmark: d_11_C](C) a payment under a life insurance contract that insured the life of an individual of whom the debtor was a dependent on the date of such individual’s death, to the extent reasonably necessary for the support of the debtor and any dependent of the debtor; 
iv. [bookmark: d_11_D](D) a payment, not to exceed $15,000, on account of personal bodily injury, not including pain and suffering or compensation for actual pecuniary loss, of the debtor or an individual of whom the debtor is a dependent; or 
v. [bookmark: d_11_E](E) a payment in compensation of loss of future earnings of the debtor or an individual of whom the debtor is or was a dependent, to the extent reasonably necessary for the support of the debtor and any dependent of the debtor
l. [bookmark: d_12](12) Retirement funds to the extent that those funds are in a fund or account that is exempt from taxation under section 401, 403, 408, 408A, 414, 457, or 501(a) of the Internal Revenue Code of 1986
b. CA Exemption Statutes
i. Overview
1. CCP 703.130 is CA’s “opt-out” provision
a. CCP Sec. 703.130  CA’s opt-out
i. Pursuant to the authority of paragraph (2) of subsection (b) of section 522 of Title 11 of the United States Code, the exemptions set forth in subsection (d) of Section 522 of Title 11 of the United States Code (Bankruptcy) are not authorized in this state 
b. 703.140(b) is similar to federal provisions, except federal provides for larger exemptions
2. Thus, under CCP 703.140, in a BK case, CA debtors (CA residents who file for BK in CA) can
a. Avail themselves under the normal CA exemptions OR
b. Take the exemptions provided for in 703.140(b), which are almost identical to the federal set (except federal $ amounts are typically larger)
i. Differences
· CA allows you to have any household item, $450 limit each, as opposed to federal $525 in value in any particular item or $10,775 in aggregate value  CA no aggregate value listed, i.e., federal defines it specifically, and in the aggregate value, for household items
ii. CCP Sec. 703.140 
1. 703.140 (a) –  in a case under Title 11 of the United States Code, all of the exemptions provided by this chapter, including the homestead exemption, other than the provisions of subdivision (b) are applicable regardless of whether there is a money judgment against the debtor or whether a money judgment is being enforced by execution sale or any other procedure, but the exemptions provided by subdivision (b) may be elected in lieu of all other exemptions provided by this chapter as follows:
a.  (1) If a husband and wife are joined in the petition, they jointly may elect to utilize the applicable exemption provisions of this chapter other than the provisions of subdivision (b), or utilize the applicable exemptions set forth in subdivision (b), but not both. . . 
2. 703.140(b) – the following exemptions may be elected as provided in subdivision (a):
a. (1) The Debtor’s aggregate interest, not to exceed seventeen thousand four hundred twenty-five dollars ($17,425) in value, in real property or personal property that the debtor or a dependent of the debtor uses as a residence . . .
b. (2) The debtor’s interest, not to exceed two thousand seven hundred seventy-five dollars ($2,775) in value in one motor vehicle
c. (3) The debtor’s interest, not to exceed four hundred fifty dollars ($450) in value in any particular item, in household furnishings, household goods, wearing apparel, appliances, books, animals, crops, or musical instruments, that are held primarily for personal, family or household use of the debtor or a dependent of the debtor
d. (4) The debtor’s aggregate interest, not to exceed one thousand one hundred fifty dollars ($1,150) in value, in jewelry held primarily for the personal, family or household use of the debtor or a dependent of the debtor
e. (5) The debtor’s aggregate interest, not to exceed in value nine hundred twenty-five dollars ($925) plus any unused amount of the exemption provided under paragraph (1), in any property
f. (6) the debtor’s aggregate interest, not to exceed one thousand seven hundred fifty dollars ($1,750) in value, in any implements, professional books or tools of the trade of the debtor or the trade of a dependent of the debtor
g. (7) Any unmatured life insurance contract owned by the debtor, other than a credit life insurance contract
h. (8) The debtor’s aggregate interest not to exceed in value nine thousand three hundred dollars ($9,300), in any accrued dividend or interest under, or loan value of , any unmatured life insurance contract owned by the debtor under which the insured is the debtor or an individual of whom the debtor is a dependent . . .   
ii. Choice of Exemptions
1. In non “opt-out” states, debtors can choose one of two sets of exemptions (at least 34 states have opted out)
a. §522(b)(1)
i. Federal “BK” exemptions contained in §522(d) OR
b. §522(b)(3)  in “opt out” states, debtors limited to §522(b)(3) exemptions
i. Applicable non-BK exemptions (typically state exemptions) under §522(b)(3), tenancy by entirety and joint tenancy property to extent exempt from process under applicable non-BK law and certain retirement funds
2. Strategy
a. If state hasn't opted-out, look at both( federal and state, and then choose set of exemptions that is most beneficial to your client
b. Remember, husband and wife can only choose one set, i.e., cannot manipulate system
3. 2005 Act Limitation  2 year rule
a. Applicable state exemption law is based on the state of domicile for the 730 days prior to the petition date 
b. If debtor was not domiciled in a single state for 730 days before BK, then the applicable state is where the debtor was domiciled for the 180 day period immediately preceding the 730 day period prior to filing  §522(b)(3)(A)
iii. Insulation of Exempt Property Carries Over Post-Petition
1. §522(c) 
a. Insulation of exempt property from claims of pre-petition creditors carries over to the post-petition period  in general, debtors retain exempt property free from pre-petition claims
b. Exceptions, i.e., these pre-petition claims carry over to post-petition period
i. §522(c)(1) 
1. Under 2005 Act for enforcement of domestic support claims
ii. §522(c)(2)
1. Debt secured by exempt property that is not avoided or a tax lien properly perfected
iii. §522(c)(3)
1. Certain non-dischargeable debts owed primarily by principles of failed financial institutions
iv. §522(c)(4)
1. Debt in connection w/ fraud in obtaining any scholarship, grant, loan etc. for purposes of education financing
iv. Procedure for Claiming Exemptions
1. §521 – debtor’s duties / FRBP 1007(b) – schedules, statements, and other documents required
a. Lists things debtor must file either w/petition or within 14 days after filing petition, basically 15 days
b. REMEMBER
i. Filing constitutes order for relief for VOLUNTARY petitions
ii. Essential that schedules of property be filled out completely and accurately for a discharge
1. If debtor doesn't fully and faithfully disclose everything, not all debts will be discharged, i.e., debtor might not be able to walk away free and clear
a. Thus, be OVERINCLUSIVE, not underinclusive  include EVERYTHING debtor owns
2. You, as an attorney, do not DEFRAUD the court, subject yourself to possibly being disbarred
a. Make sure you have a hand-written copy filled out by the debtor so the client can't turn around and say "I told my lawyer about that"
3. These schedules will be how you determine what is POE
2. §522(l)
a. “The debtor shall file a list of property that the debtor claims as exempt under §522(b). If the debtor does not file such a list, a dependent of the debtor may file such a list, or may claim property as exempt from POE on behalf of the debtor. Unless a party in interest objects, the property claimed as exempt on such list  is exempt”
b. Basically, debtor files a schedule of exempt assets together w/ the schedules of assets and liabilities
i. Schedule C – Property Claimed As Exempt
1. This is the one area that you as a lawyer must pay attention to in the case of an individual debtor, i.e., ONLY natural human beings  DON’T delegate it to a paralegal
2. Go through the assets and advise the client
c. In CA, debtor has choice of two sets of exemptions in bankruptcy
i. Cal. Code Civ. Proc. §§703.140 Et. Seq. (Compare to 11 U.S.C. §522(d));
ii. Cal. Code Civ. Proc. §§704.020 (exemptions from enforcement of judgments)
d. Trustee and creditors, i.e., the parties in interest, have right to object to claimed exemptions within 30 days after meeting of creditors held pursuant to 11 U.S.C. §341(a) is concluded or 30 days after any amendment to schedules is filed, whichever occurs later  FRBP 4003(b)(1)
i. FRBP 4003(2) – exemptions  trustee may file an objection to a claim of exemption at any time prior to one year after closing of case if the debtor fraudulently asserted the claim of exemption
e. Wrongful Claim of Exemption
i. Even if debtor has no colorable basis for claiming an objection and parties fail to object in a timely manner then the property will be exempted from the estate  Taylor v. Freeland & Kronz,  503 U.S. 638 (1992)
1. Basically, even if there was no colorable basis for assertion of claim and no one objected, then trustee waives the right to raise the objection and the debtor keeps the property
ii.  If debtor late in claiming the property will not be exempted  Petit v. Fessenden,  80 F. 2d 29 (1st Cir. 1996)
v. IRA/Retirement Exemptions  an important new qualification on the states' opt-out power is that retirement funds are now exempt under both federal and state law
1. Retirement Accounts (IRA’s)
a. Exemptions address IRA/Roth IRA/other deferred compensation because 401K and ERISA are not POE (remember, with 401K and ERISA’s exemptions don’t even come up since they’re not POE) 
b. Prior to the effective date of the 2005 Act there was a split of authority as to the exempt status of IRA’s in bankruptcy
i.  A few days before enactment of the 2005 Act the U. S. Supreme Court held that debtors can exempt IRA’s under 11 U.S.C. §522(d)(10)(E) in that they are similar plans or contracts to plans specified in 522(d)(10) and are on account of age. The court did not address the additional statutory requirement that the funds are exempt only “to the extent reasonably necessary for the support of the debtor and any dependent of the debtor.” That issue was not raised on appeal.
c. 2005 Act Favorable Change to Debtors
i. Now debtors can exempt retirement funds to the extent that those funds are in a fund or account that are exempt from taxation under IRC Sections
1. 401[qualified plans]
2. 403 [annuities]
3. 408 [IRAs]
4. 408A[Roth IRAs]
5. 414[hybrid plans]
6. 457 [deferred compensation plans] and 
7. 501(a) [Employee contribution plans]
ii. Those plans are exempt under both the state [§522(b)(3)(C)] and federal [522(d)(12)]
iii. Roughly $1 Million Cap on these IRA exemptions, except “rollovers” do not have a cap §522(n)   
vi. Homestead Exemption
1. Homestead exemption allows debtors to exempt from creditors the land and building which make up the family residence
a. Many states place dollar limits such as CA ($100,000) and can be as low as $20,000 in some states
i. One of biggest reasons whether you go for CA exemptions or CA exemptions similar to federal is whether debtor has home so can take advantage of CA homestead exemption, which is pretty big 
b. Other states, most notably, TX and FL have no limit
2. Effort to impose a uniform limit of $125,000 on all homestead exemptions for BK purposes was rejected
3. 2005 Compromise  §522(q)(1) provides under state exemptions amounts asserted as exempt over $136,875 are not exempt if
a. Debtor was convicted of a felony under circumstances that filing was an abuse of the BK code; or
b. Debtor owes a debt arising from violations of security laws, fraud while acting in a fiduciary capacity or in connection with securities transactions
4. New limitation to discourage opportunistic behavior by seeking to select the filing venue
a. §522(b)(3)(A) general 730 day (approximately 2 years) domicile requirement 
b. §522(p) 40 month (1215 days) period to claim a homestead in excess of $136,975  theory is no one would really plan 40 months in advance
vii. Impairment of Exemptions
1. PROCESS for setting aside a lien that impairs an exemption
a. FRBP 7001 – file an adversary proceeding
b. FRBP 7003 – commencement is based on FRCP 3 (FRCP apply in adversary proceedings), filing a summons and complaint
c. FRBP 7004 – service by mail is valid and you don’t need to personally serve in a BK case
2. Impairment of Exemption Rules
a. §522(f) – debtors are allowed to avoid nonpurchase money liens on exempt assets as they impair a debtor’s fresh start; impairment = amount in liens above and beyond his non-lien interest in the property
i. Concept
1. Liens on consumer goods have little value but great coercive value to secured creditors
2. To allow these liens impairs the debtor’s fresh start
ii. Statute authorizes the avoidance of the following types of nonpurchase money liens:
1. [bookmark: 522(f)(1)](f)(1) Notwithstanding any waiver of exemptions but subject to paragraph (3), the debtor may avoid the fixing of a lien on an interest of the debtor in property to the extent that such lien impairs an exemption to which the debtor would have been entitled under subsection (b) of this section, if such lien is –
i. [bookmark: 522(f)(1)(A)](A)  a judicial lien (other than a judicial lien for DSO claims); or 
ii. [bookmark: 522(f)(1)(B)](B)  a nonpossessory, nonpurchase-money security interest in any—
· (i) household furnishings, household goods, wearing apparel, appliances, books, animals, crops, musical instruments, or jewelry that are held primarily for the personal, family, or household use of the debtor or a dependent of the debtor;
· Example
· Buy fridge, grant security interest in fridge and other items already in the house (nonpurchase money security interest since you didn’t use the money to buy these that you used to buy the item that these goods secured)
· 2005 Act provides new definition of household goods for purposes of §522(f)  11 U.S.C. §522(f)(4)
· (ii) implements, professional books, or tools, of the trade of the debtor or the trade of a dependent of the debtor; or
· §522(f) limits to $5,475 the right to avoid nonpossessory, nonpurchase money security interests in implements, professional books, tools of the trade, farm animals and crops
· (iii) professionally prescribed health aids for debtor or a dependent of the debtor
2. [bookmark: 522(f)(2)][bookmark: 522(f)(2)(A)] (f)(2)(A) For the purposes of this subsection, a lien shall be considered to impair an exemption to the extent that the sum of –
a. (i) the lien [for which impairment is claimed];
b. (ii) all other liens on the property; and
c. (iii) the amount of the exemption that debtor could claim if there were no liens on the property;
d. exceeds the value that debtor's interest in the property would have in absence of any liens

3. Examples
a. In re Silveira  avoidance ONLY to the extent of impairment of exemption
i. Overview
1. Debtor’s home was worth $157K.  Property was subject to a mortgage on $118K. Bank had a judicial lien for $210K. Debtor claimed an exemption of $15K on the property. Appellate court held that there should only be a partial avoidance of the lien and that the bank should get $24K, meaning that the creditor is left with an unsecured claim on the other 186K.
a. 522(f)(2)(A)
i. Note
· Mortgages NOT applicable under §522(f) for avoidance of liens that impair exemptions since mortgages are not judicial liens, rather they are consensual liens
2. Calculations
a. Judicial Lien –  $210K  the lien for which impairment is claimed; here a judicial lien +
b. Mortgage – $118K  all other liens +
c. Exemption – $15K  amount debtor could claim if there were no liens on the property =
d. Subtotal – $343K 
e. MINUS the value the debtor’s interest in the property that he would have in the absence of any liens – 343K  minus $157K (FMV of home)  $186K 
f. Thus, the exemption is impaired by $186K and the lien is avoidable for this part
3. Takeaway  extent of avoidability
a. The lien is avoidable only to the extent that the exemption is impaired. Thus, the entire lien isn’t rendered avoidable just because it impairs an exemption debtor could claim
b. 522(f) does not necessarily result in the total avoidance of offending judicial liens and security interests. It permits avoidance only to the extent necessary to preserve the exemption. Therefore, if the debtor’s equity in the property exceeds the exemption, the lien or security interest remains a valid charge on the nonexempt portion of the equity
i. Assume that the debtor owns a piece of equipment used as a tool of trade
ii. The value of the equipment is $3,000
iii. The debtor’s exemption under 522(d)(6) is $2,025
iv. If a judicial lien attached to the property securing a judgment of $1,000, it would impair the debtor’s exemption to the extent of $25
v. It can therefore be avoided to that extent and becomes a secured claim for $975 and an unsecured claim of $25
vi. If the value of the collateral is $2,025 or less, the lien is avoided entirely, and if the collateral is worth $4,000 or more, it is not avoidable at all
viii. Exemption Planning
1. Question whether non-exempt assets can be converted to exempt assets thereby placing them out of reach of creditors
a. Concern is whether it is a fraudulent transfer 
i. If so, then avoidable and could also preclude a discharge
ii. Transfer assets for less than FMV  fraudulent transfer
2. Conversion of property to exempt status on the eve of BK
a. General rule   the mere conversion of property to exempt on the eve of BK by converting cash or anything into exempt property is acceptable per Hanson v. First National Bank
i. Hanson v. First National Bank In Brookings   can you take otherwise non-exempt assets and convert it to exempt assets out of the reach of creditors?
1. Overview 
a. Family farmers were planning to file BK. On advice of counsel, sold nonexempt property to family members for value of the appraised goods and then acquired exempt property  life insurance policies that they could eventually exchange for cash, i.e., sold property that would have been nonexempt and made it exempt. Court said this was all ok
b. Exception   bad intent per Tveten
i. Norwest Bank v. Tveten  Tveten court determined that the debtor was not exempt because he transferred property with the intent to delay, defraud, or hinder creditors, thus, debtor could lose his exemption
1. Overview
a. Debtor was a physician who invested in highly leveraged real estate investments through a corporation owned by debtor and others. Debtor ended up with a ton of debt  $19,000,000 owed on personal guarantees of investments gone sour. On advice of counsel took non-exempt assets and used proceeds to acquire $700,000 of exempt property (life insurance and annuity contracts with no cap on the exemption)
2. Court said that under state law this was NOT ok
a. He was not trying to get a "fresh start"
b. He was trying to get a "head start"
ii. §522(o)  limited exception of a non-exempt home to an exempt home 
1. New 11 U.S.C. §522(o) 10 year limit on conversion of non-exempt to exempt homestead if done with intent to hinder, delay and defraud creditors
c. Reconciling the Cases
i. Both 8th circuit, so why was the result different?
1. Doctors vs. Farmers
2. Lots of $ vs. a little bit of money






























IV. Claims  defines type obligation which will receive a distribution or dividend in a BK and also types of claims which can be discharged; horizontal priority of claims  if claim accrued before BK, it will be captured and dealt with in BK and eventually discharged; vertical priority of claims  secured creditors get top priority, with first dibs on collateral
a. Overview and Definitions
i. CLAIMS defined broadly in §101(5) to include: 
1. (a) right to payment, whether or not such right is reduced to judgment, liquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured or unsecured; OR (see (b) below)
a. Legal Rights to Payment  §101(5)(A)
i. Although claim is defined to include a right to payment, it is not necessary that there be a present right to receive money. Nor is it necessary that there be any certainty that a right to payment will ever mature. To constitute a claim the right to payment can be:
1.   Contingent liability  when there is an event that has to occur before obligation matures
a. Example
i. Surety or guarantee which depends on the occurrence of a future condition  “if your company does not pay the debt, you need to sign a separate piece of paper that guarantees your corporation’s obligation to the bank”
2. Unliquidated claim  when there is no determination as to the amount of liability, like in personal injury claims
a. Example
i. Car accident  you run someone over realizing they may sue you so you file BK; unliquidated because there is no determination as to the amount of liability
3. Unmatured claim  not due yet
a. Example
i. Promissory note  “payments are due on January 1 of every year”
ii. What is the threshold, if any, for an obligation to rise to the status of a legal claim?
1. Problems occur, particularly with products liability claims, where injury may not manifest itself until sometime in future. Yet if an obligation amounts to a claim, as we will see later on, it can be discharged
2. In re Piper Aircraft Corporation  important case dealing with future tort claims; under the “prepetition relationship” test, contingent liability is only a claim if there was an identifiable prepetition relationship between the claimant and the debtor, either because they had a K or were in some other form of privity, or because the claimant had already been exposed to tortuous conduct by the debtor before the filing
a. Overview 
i. Plane company Piper filed for Chapter 11. They sold all of their assets to Pilatus. Piper could have been susceptible to future tort claims from crashes, thus, an agreement required Piper to set up a Legal Representation to pay off future liabilities.  Epstein was appointed and he later filed a proof of claim on behalf of Future Claimants.  The Committee of Unsecured Creditors, and later Piper, objected to the claim on the ground that the Future Claimants do not hold claims against Piper
b. Issue
i. Whether the class of Future Claimants hold claims against the estate of Piper, i.e., does the scope of a claim entail these future tort actions
c. Holding 
i. No, the Future Claimants do NOT meet the threshold requirements of the Piper test and therefore do not hold claims as defined in the BK Code
d. Rule 
i. Three theories:
· Accrued State Law Claim
· Frenville analysis – widely repudiated and not the law anywhere now since it was too narrow a definition of “claim”
· Conduct Test 
· When conduct giving rise to alleged liability arose
· Broadest possible reading  every pre-petition  relationship constitutes a claim
· AH Robins
· Drug company manufactured IED devices
· People would use product before Robins filed BK, but developed injuries after BK filed
· Pre-petition Relationship Theory
· “Some prepetition relationship such as a contract, exposure, impact or privity between the debtor’s pre-petition conduct and the claimant in order for the claimant to hold a claim”
2.  (b) right to an equitable remedy for breach of performance if such breach gives right to payment, whether or not such right to an equitable remedy is reduced to judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured or unsecured
i. Equitable Rights to Payment  §101(5)(B)  where an equitable remedy is based on a breach capable of monetization, the court will treat it as a claim and it can be discharged
ii. Essentially, an equitable remedy must be based on a breach of an obligation upon which a right to payment could be based, such as specific performance, i.e., it must be capable of monetization
iii. In re Ward  here, remedy could be monetized, treated as a claim, thus injunction not issued
1. Overview 
a. Two BK policies implicated by treating a right to equitable remedy as a claim
i. Fresh start  treating as a claim allows the claim/right to be discharged
ii. Equitable treatment of creditors  creditors of same class receive a ratable distribution from BK estate
2. Facts
a. Debtors signed a non competition agreement w/ Maids international w/in a 50 mile radius of any Maids franchise.  Debtors started their own company in violation of the non-competition clause after leaving Maids.  Debtors were sued by Maids, Maids gets an arbitration award and then got an enforceable judgment based on that award.  They also got an injunction to prevent the competition.  Debtor then files BK and wants to challenge non competition clause by saying that it should be discharged under BK.  Maids wanted it to remain post-BK		
3. Issue
a. Whether Maids’ right to injunctive relief is a “claim” within the meaning of BK Code and hence subject to being discharged
4. Holding
a. Court held that the injunction was a claim, subject to discharge and a distribution from POE.  By enforcing an injunction, Maids would get preferential treatment because usually there isn’t enough money to pay anyone, so Maids, by getting full enforcement of the injunction, would be receiving more value than the other unsecured creditors
b. Yes it’s a claim. Maids has a right to obtain damages for Debtors’ future competition or an injunction against competition. As a result, in the words of the statute, Maids has a “right to an equitable remedy for breach of performance…which breach gives rise to payment”
c. Hence, under the definition, Maids’ injunctive rights constitute a claim
5. Note
a. Maids contributed to their own doing by never asking the court for the injunction
b. Instead, all their requests just involved money

3. Three Types of Claims (in order of priority)
a. Secured  Claims  holder of a secured claim enjoys top priority in the hierarchy of claims
i. Debtor's obligation is secured by a lien on the debtor's property that enables the creditor to proceed against this property to satisfy the debt if the debtor defaults
ii. UCC 9 Article 9 offers secured parties extrajudicial procedures for realizing on personal property collateral
b. Priority Claims
i. For policy reasons, certain unsecured claims are granted priority over other unsecured claims
c. Unsecured Claims
i. Outside BK, creditors establish their relative priority by the "race to the courthouse"
ii. BK offers a collective process in which creditors share pro rata the POE without respect to when their claims arose or became due
ii. DEBT defined in §101(12) as “liability on a claim”
1. “Discharge” refers to “debts,” not “claims”
2. Thus, “debt” and “claims” are coequal terms, it’s just that “debts” are discharged
iii. CREDITOR defined in §101(10) as an entity that has a claim against debtor that arose at the time of or before the order for relief
b. Claims Procedure
i. Overview
1. When a debtor files a petition in BK, she must submit schedules listing the names and addresses of her creditors, who will be given notice of the BK by the clerk of the BK court
2. Since a claim is the basis for a distribution from the BK estate, a "proof of claim" which is a written statement setting forth a creditor's claim, is usually filed by the creditor having a claim
3. In Chapter 7, if a creditor fails to file a proof of claim, the claim cannot be allowed and cannot share in distribution of the estate  but claims that are not allowed are nevertheless discharged under §727(b)
ii. Proof of claim MUST be filed
1. 11 U.S.C. §501  filing of proofs of claims or interests 
a. In most cases, a proof of claim may be filed
b. Creditors may file a proof of claim and equity security holders (shhs, members of LLC’s and the like) may file a proof of interest
2. 11 U.S.C. §502  allowance of claims or interests (allowance of a claim essentially means that it is recognized by the court as valid; ONLY ALLOWED CLAIMS ARE PAID)
a. A claim or interest filed in accordance w/ §501 deemed ALLOWED unless a party in interest objects
b. If such objection to a claim is made (by a party in interest, which includes the trustee), the court, after notice and a hearing, shall determine the amount of such claim as of the date of the filing of the petition, and shall allow such claim in such amount, except to the extent that –
i. See Statutory Limits to Claims Below
3. FRBP 3001 – proof of claim (a proof of claim filed in accordance with FRBP will be deemed allowed – FRBP 3001 basically tells us about the need to file a claim, i.e., the evidentiary effect)
a. (a) Form and content
i. A proof of claim is a written statement setting forth a creditor’s claim
ii. A proof of claim shall conform substantially to the appropriate Official Form
b. (b) Who may execute
i.  A proof of claim shall be executed by the creditor or the creditor’s authorized agent
c. (c) Claim based on a writing
i. Requires a copy of the writing on which claim is based to be attached
ii. Also requires the security agreement or mortgage as the case may be
d. (d) Evidence of perfection of security interest
i. If a security interest in property of the debtor is claimed, the proof of claim shall be accompanied by evidence that the security interest has been perfected

e. (f) Evidentiary effect
i. A proof of claim executed and filed in accordance with these rules shall constitute PRIMA FACIE evidence of the validity and amount of the claim 
f. SUMMARY
i. Basically, if you attach the writing, proof of perfection, etc. it puts the burden on the other parties to rebut the PRESUMPTIVE VALIDITY of the claim
1. Also note that in order to object a presumptively valid claim, must follow the LR, must usually file objections, declarations, evidence, why the claim ought to be objected to, etc. 
ii. If you fail to meet the requirements of FRBP 3001, the claim may be attacked on its face
4. FRBP 3002 – filing proof of claim or interest
a. (a) Necessity for filing
i. An unsecured creditor or an equity security holder MUST file a proof of claim or interest for the claim or interest to be allowed
5. FRBP 3007 – objections to claims
a. Governs the process for objecting to claims
iii. Time Limits
1. FRBP 3002(c)
a. Chapters 7, 12 and 13 claims must be filed not later than 90 days after the first date set for the §341(a) meeting of creditors
b. In interest of justice and if it will not unduly delay administration of the case, the court may extend the time for filing a proof of claim by an infant or incompetent person or the representative of either
2. FRBP 3003(a)
a. In Chapter 11 deadline for filing claims is governed by FRBP 3003 and the 90 day limit does not apply
b. Rather, in Chapter 11, there is no bar date
c. However, on request of a party in interest, the court can set a bar date where the claims scheduled by debtor are disputed, unliquidated or contingent 
i. In Chapter 11, schedule of liabilities constitutes prima facie evidence of the validity and amount of claims of creditors UNLESS they are disputed (debtor says he doesn’t owe), contingent (guarantor for a loan), or unliquidated (claim that hasn’t reached a definite amount yet – tort claim that hasn’t reached judgment). Creditors must file a proof of claim where there is a disputed, contingent or unliquidated debt
c. Statutory Limitations to Claims
i. 11 U.S.C. §502(b)  sets out BK limitations to the allowance of claims, i.e., bases for objecting to claims
1. §502(b)(1)
a. Claim is unenforceable by virtue of an agreement or applicable non-bankruptcy law other than because it is contingent or unmatured  usury agreements
2. 502(b)(2) 
a. Unmatured interest (aka original issue discount) is not allowable as part of a claim
i. Applies to interest that will accrue in future or interests that haven’t matured (time hasn’t run yet)
ii. Example
1. Company issues a bond for $100K and the lender buys the $100K bond for $80K. Company files for BK before $100K bond comes to maturity.  Unpaid $20k interest is not part of the claim because it is interest that will accrue in the future, and it is not part of the current BK claim
b. Exception  where a creditor is over-secured, they can get post-petition interest §506(b)
3. 502(b)(3) 
a. A property tax claim to the extent it exceeds the value of the estate’s interest in the property
b. Example
i. Property worth $50K, but taxes are $75K  claim would be limited to $50K
4. 502(b)(4)
a. Claims of an insider or attorney for the debtor may be disallowed to the extent the claim exceeds reasonable value of services
5. 502(b)(5)  an unmatured debt for DSO
6. 502(b)(6)  limitation on LL damage claims; limitation really only applies to the future damages claim that a LL may have
a. Rent reserved under the lease, without acceleration for the greater of 1 year, or 15%, not to exceed 3 years, of the remaining term of the lease following the earlier of
i. (a) the petition date; and 
ii. (b) the date the lessor repossessed or the debtor surrendered the premises
b. Any unpaid rent due, without acceleration, on the earlier of the foregoing dates
c. Example
i. 5 year lease, 4 years of lease remain when BK filed
ii. Rule says that the future damages claim is limited to the greater of 1 year or 15% of the remaining lease term, not to exceed 3 years
iii. As far as breach of lease that occurred before BK filed, those amounts are still due
7. 502(b)(7)
a.  Limitation on employee contract claims
b. 1 year limitation on employment K’s
8. 502(b)(8) 
a. Resulting from a reduction, due to a late payment, in an otherwise applicable credit available to the debtor in connection with an employment tax
9. 502(b)(9)
a.  Late filed claims
d. Secured Claims
i. Overview
1. Secured claims enjoy top level of priority as they are paid first from the collateral before any other creditor may be paid
2. 11 U.S.C. §506 – determination of secured status
a. 11 U.S.C. §506(a)(1) defines secured claim as
i. An allowed claim of a creditor secured by a lien on property in which the estate has an interest, or is subject to setoff under §553, is a secured claim to the extent of the value of that creditor’s interest in the estate property, or the extent of the amount subject to setoff as the case may be, and is an unsecured claim to the extent that the value of such creditor’s interest or the amount so subject to setoff is less than the amount of such allowed claim
ii. Stated otherwise   a claim is secured to the extent of the value of the collateral; 506(a) essentially bifurcates an “undersecured” claim into a secured and unsecured claim
1. Secured to value of collateral
2. To extend it exceeds value, unsecured and claims bifurcated
b. 11 U.S.C. §506(b)
i. To the extent that a secured claim is “over-secured” the creditor is entitled to “interest on such claim, and any reasonable fees, costs or charges provided for under the agreement or state statute under which such claim arose
ii. Treatment of Secured Claims
1. Chapter 7
a. The task of the trustee is to
i. Dispose of POE, including property subject to security interests  11 U.S.C. §725; AND
ii. Liquidate the remaining assets of the estate and distribute the proceeds,  pro rata,  according to the priorities set forth in §726
b. If creditor is oversecured  property sold, secured creditor paid and net proceeds are distributed according to §726
c. If secured creditor undersecured  trustee will not realize a benefit and can either abandon the property via §554, or stipulate to relief from the automatic stay
i. If the trustee sees no likelihood of there being equity in the collateral, any sale by the trustee would be entirely for benefit of the secured creditor and not worth incurring the expenses of a sale
ii. In such a case it may abandon the property to the debtor under §554(a), subject to the secured creditor's security interest
2. Chapter 11, 12 and 13
a. By contrast to Chapter 7,  debtor can avoid liquidation by gaining approval of a plan which allows the debtor to retain most of the estate property, including that which is subject to secured claims, by payment over time of some or all of the debt
b. In exchange secured creditors must be furnished with adequate protection of their rights
iii. Valuing Secured Claims
1. §506(a)(1)
a. Provides that when valuing collateral, such value shall be determined in light of the purpose of the valuation and of the proposed disposition or use of such property, and in conjunction with any hearing on such disposition or use or on a plan affecting such creditor’s interest
b. Under the code, it often becomes necessary to value a secured creditor’s collateral to determine the amount of the secured claim
i. Examples: 
1. Relief from stay  362(d)
2. Use or sale of property  §363
3. Post-petition financing  §364 and 
4. Plan confirmation  §1129
c. §506(a) is vague as to what value means
i. Associates Commercial Corporation v. Rash  replacement value where debtor retains collateral
1. Overview
a. Debtor Rash purchased for $73,700 a Kenworth tractor truck for use in his freight-hauling business. He filed for BK and ACC was listed in the petition as a creditor holding a secured claim. To qualify for confirmation under Chapter 13, the debtors plan had to satisfy the requirements set forth in §1325(a). Under this section, a debtor’s proposed treatment of secured claims can be confirmed if one of three conditions is met:
i. The secured creditor accepts the plan
ii. The debtor surrenders the property securing the claim to the creditor, or
iii. The debtor invokes the so called cram down power where the debtor is permitted to keep the property over the objection of the creditor, the creditor retains the lien securing the claim, and the debtor is required to provide the creditor with payments, over the life of the plan, that will total the present value of the allowed secured claim (i.e. the present value of the collateral). The value of the allowed secured claim is governed by §506(a)
b. Rashes Chapter 13 plan invoked the cram down power. It proposed that the Rashes retain the truck for use and pay over 58 months an amount equal to the present value of the truck, which they alleged to be $28,500  amount ACC would get upon foreclosure
c. ACC also filed a proof of claim alleging that its claim was fully secured in the amount of $41,171 –  price they would have to pay to purchase a like vehicle  replacement value
2. Issue
a. When a debtor, over a secured creditor's objection, seeks to retain and use the creditor's collateral in a Chapter 13 plan, is value of the collateral to be determined by 
i. Foreclosure-value standard  what the secured creditor could obtain through foreclosure sale of the property
ii. Replacement-value standard  what the debtor would have to pay for comparable property
iii. Midpoint between the two above
3. Holding  §506(a) directs application of the replacement value standard
2. New §506(a)(2)
a. For individual debtors under chapters 7 or 13, for personal property collateral, replacement value as of the date of the petition
b. Consumer goods value means the price a retail merchant would charge for such property of like age and condition at the time of valuation
iv. Surcharge of Collateral
1. §506(c)
a. A trustee may surcharge, i.e., recover from, collateral for the reasonable, necessary costs and expenses of preserving, or disposing of the collateral to the extent of any benefit to the holder of such claim, including the payment of all ad valorem property taxes with respect to the collateral
b. Difficult to invoke, direct benefit required  In re Cascade Hydraulics and Utility Service, Inc.
i. Hypo
1. Large complex and secured creditor has lien on real property and rents, debtor’s lawyer runs out of money on 	the case and the lawyer wants payment (administrative claim).  The secured creditor cannot be forced to pay this claim from the rents because under Cascade, a direct benefit to the secured creditor must be shown to surcharge the collateral
v. Avoiding Liens Under §506(d) aka Lien Stripping
1. §506(d)  essentially, permits allowed secured claims to pass through BK unaffected
a. Rule
i. To the extent that a lien secures a claim against the debtor that is not an allowed secured claim, such lien is void, unless
1. Such claim was disallowed only under §502(b)(5) or 502(e) of this title; OR
2. Such claim is not an allowed secured claim due only to the failure of any entity to file a proof of such claim under §501 of this title
b. Summary
i. Allowed secured claims pass through BK unaffected  §506(d)(2)
1. Under §506(d), secured claims can flow through BK, even if they are rendered valueless because they are undersecured, unless they are avoided for another reason
2. Problem
a. When the debt is greater than the value of the collateral, the excess debt is not technically an allowed secured claim because the excess debt is unsecured
b. Debtors sought to strip down liens to the amount of the allowed secured claim as defined in §506(a)
i. Strip down  a claim to limit the creditor’s lien to the value of the collateral, preventing unsecured portion of creditor’s lien from passing through BK unaffected
3. Resolution
a. Court read “secured” out of §506(d), allowing undersecured claims to pass through BK   Dewsnup v. Timm
i. §506(d) only avoids liens that secured disallowed claims, meaning that the debtor didn’t legally owe the debt 
b. Code incorporated this holding for Chapters 11 and 13
i. §1123(b)(5) and §1322(b)(2) cannot “strip” lien on personal residence
c. Dewsnup extended to prevent stripping a valueless junior lien from real property 
d. In re Talbert	
i. The mortgagee’s bargain is that a consensual lien remains on the property until payment or foreclosure
4. Rationale
a. Disallowing the liens allows the debtor to gain the value earned on the house to the detriment of the bargain made w/ the creditor

2. Issue  whether under §506(d) and by virtue of §506(a) – remember, §506(a) bifurcates claims, tells us that if there’s a $100K claim and only $50K in value, it’s only secured up to that $50K – an “undersecured” claim can be “stripped down” to the value of the collateral
a. §1123(b)(5) and §1322(b)(2) cannot “strip” lien on personal residence
b. Dewsnup v. Timm  rejects literal reading of §506(d) and will not allow lien stripping; case is limited to real property in a Chapter 7 case 
i. In Dewsnup, debtor sought to strip the secured claim down to the value of the collateral and then redeem the property at the lower value. Court rereads §506(d) differently than §506(a) and says it doesn’t really mean the same thing in Chapter 7. In Chapter 7, you can’t use §506(d) to strip down the lien to the value of the collateral
ii. Courts tended to limit Dewsnup, a Chapter 7 case, to the facts and allowed lien stripping in Chapters 12 and 13
c. In Re Talbert  can’t strip lien, at least in a Chapter 7 case
i. §506(d) could not be used to strip off a valueless junior lien from real property
vi. Continuation of Pre-Petition Security Interests
1. General Rule on Whether a Security Interest Continues Post-Petition
a. 11 U.S.C.§552(a) – postpetition effect of security interest
i. Pre-petition security interests in property acquired post-petition are invalid §552(a)
ii. Summary
1. Invalidates pre-petition security interests in property acquired post-petition
2. Invalidates so called “dragnet” clauses and supplements the “fresh start” policy by disentangling the property from a consensual lien created by an after-acquired property clause.  Typically involves collateral such as inventory, accounts and proceeds 
3. §552(a) issue  whether a security interest continues post-petition 
a. Per §552(a), if pre-BK agreement extends not only to the collateral, but also to proceeds, then it will continue in that collateral post-BK
2. Important Exception
a. 11 U.S.C. §552(b)
i. Secured creditors who have effective security interests in proceeds of property which the secured creditor had a security interest at the time of BK
ii. If the property acquired post petition is a proceed, product, offspring or profit of property acquired as a pre-petition security interest then the clause is not invalid 
iii. Summary
1. Significantly limits the effect of §552(a)’s invalidation of after acquired property clauses
2. §552(b) (1) assures secured creditors who do have effective security interests in proceeds of property which the secured creditor had a security interest at the time of BK
3. §363(a) & (c) affords secured creditors additional protections
4. The court can alter the exception based on the equities of the case after appropriate notice and opportunity for a hearing  §552(b)(2)
b. Proceeds of proceeds also covered by §552(b)
i. In re Bumper Sales, Inc. 
1. Facts
a. SP loaned $510,000 secured by a blanket security interest.  At BK SP was owed about $500,000 and the value of the debtor’s inventory was $769,000. Debtor operated as DIP and sold pre-petition inventory. The parties stipulated that the post-petition inventory was purchased by the proceeds of pre-petition inventory
2. Issue
a. Whether SP had a security interest in inventory and accounts acquired by Debtor after BK
3. Held
a. Yes. §552(b) security interests continues in proceeds to the extent provided by applicable 
non-bankruptcy law. Since Article 9 was the applicable non-BK law anything that is proceeds under Article 9 is proceeds under §552(b)
3. §363(a) & (c) affords secured creditors additional protections
a. Trustee may not sell §522(b) security interest w/o consent of parties and a court hearing §363(a)(c)
e. Hierarchy of Claims  after satisfying secured creditors, super-priority & priority claims, distribute POE via §726 
i. Overview
1. Secured Claims 11 U.S.C. §506  paid first from collateral
a. §725 – disposition of certain property  covers the secured creditors
i. After the commencement of a case, but before final distribution of property of the estate under §726 of this title, the trustee, after notice and a hearing, shall dispose of any property in which an entity other than the estate has an interest, such as a lien, and that has not been disposed of under another section of this title
ii. Summary
1. §725 covers the secured creditors, i.e., trustee shall dispose of any property in which another entity has an interest, including secured creditors
2. Super-priority claim 11 U.S.C. §507(b)  if adequate protection fails
3. Priority Claims 11 U.S.C. §507 – unsecured priority paid from remaining assets (net after payment of secured claims); basically, these claims get paid after secured creditors, but before unsecured creditors 
a. §507(a)(1)   DSO	
i. §101 (14)(A)
1. The term DSO means a debt that accrues before, on, or after the date of the order for relief in a case under this title, including interest that accrues on that debt as provided under applicable non-BK law notwithstanding any other provision of this title, that is
a. Owed to or recoverable by
i. A spouse, former spouse, or child of the debtor or such child’s parent, legal guardian, or responsible relative; OR
ii. A governmental unit
b. §507(a)(2)  Administrative expenses
i. Defined in 11 U.S.C. §503
ii. Other administrative claims
1. Payment of professional fees 11 U.S.C. §§327, 330 and 331
iii. Matter of Jartran, Inc.  what is an administrative expense?
1. Overview
a. Donnelley Corp. and Tinsley filed a claim for administrative priority against Jartran. BK judge denied the claim and the district court affirmed. Court of Appeals affirmed. Donnelley arranged with Yellow Pages to have Jartran's business ads appear. Under the agreement, Tinsley and Jartran were liable to Donnelley for the cost of advertising and would be billed for the ads only after they were published  irrevocable commitment by all three parties to place the ads.  Jartran filed for reorganization under Chapter 11. Donnelley and Tinsleys claim that the amount owing for the ads should be treated as administrative expenses, $1.3 million. Ads were published after bankruptcy was filed
2. Discussion
a. Donnelley and Tinsley claim that since the ads were published after the petition in BK was filed, that they supplied consideration to the DIP in the operation of the business. But court says that the key fact is that the irrevocable commitment to place the ads was made BEFORE the filing of the petition for BK. Because everything was done pre-BK, irrevocable, it doesn't matter that the ads ran after
c. §507(a)(3)  Gap creditors pursuant to Section 502(f)
d. §507(a)(4)  Priority Wage Claim
i. Wages incurred within 180 days before date of petition filing to extent of $10,950 per employee
e. §507(a)(5)  Employee Benefits
i. To extent there are employee benefit contributions employer makes (health insurance, 401K, etc), balance of benefits owed during 180 days before date of petition filing also count as a priority  to the extent of $10,950 per employee
f. §507(a)(6)  Grain Producers
i. Not really important, just involves Congress special lobbying
g. §507(a)(7)  Deposit for Consumer Goods 
i. Situations where you put 50% down payment on couch but person doesn't get couch because seller filed for BK, you're given priority up to $2,425 to get some money back
h. §507(a)(8)  Taxes
i. Tells us which kinds of taxes due are priority  generally, in the case of income taxes that were required to be filed, and timely filed, if they’re more than three years old, they will be discharged 
ii. Generally payroll taxes are not dischargeable regardless of how old they are
i. §507(a)(9)  Obligation to maintain funding of an insured depository institution
j. §507(a)(10)  P.I. claims related to drunk driving
4. General Unsecured Claims limited by 11 U.S.C. §502
5. If anything left, debtor gets it
ii. Priority Claims
1. §726(a) –distribution of POE – states a schedule of priorities for the final distribution of the estate to the holders of unsecured claims
a. Unsecured claims are divided into two groups  those entitled to priority under §507 and those not entitled to priority
i. Priority claims must be paid in full before any payment is made to non-priority claims
ii. Claims within any order of priority must be paid in full before any payment is made to a claim in a lower order of priority
iii. If all claims of the same order of priority cannot be fully paid, payment is made pro rata















V. Discharge 
a. Overview
i. General Rule
1. §727(a)
a. The court shall grant the debtor a discharge
i. Discharge is for the benefit of the debtor ONLY  any plan to include non-debtors in a BK discharge is unenforceable
1. Example
a. If a partnership files BK, individual partners of the corporation cannot be included in the discharge
ii. To get a discharge, debtor must complete an instructional course concerning personal finances 
b. BUT, there are a number of exceptions, based either on status of debtor or debtor’s misconduct
2. §727(b)  pre-petition debts are discharged
a. A discharge under §727(a) discharges the debtor from all debts that arose before the date of the order for relief under this chapter
b. Effect of a Discharge
i. 11 U.S.C. §524 – effect of discharge
1. Voids any judgment for personal liability as to any discharged debt
2. Operates as an injunction against the commencement or continuation of an action, the employment of process or any collection action on a personal judgment obtained on a pre-petition debt whether or not the discharge of such debt is waived
3. Operates as an injunction against the commencement or continuation of an action, the employment of process, or an act, to collect or recover from, or offset against community property, subject to certain exceptions   can't even commence or continue litigation on any debt that is discharged
ii. Each chapter has its own discharge provision
1. Chapter 7  11 U.S.C. §727
2. Chapter 11  11 U.S.C.§1141
3. Chapter 12  11 U.S.C.§1228 and 
4. Chapter 13  11 U.S.C. §1328
c. Exceptions to Discharge  REMEMBER, FAIL ANY EXCEPTION = BARS DISCHARGE TO ALL CLAIMS
i. Procedure
1. FRBP 7001  commence an adversary proceeding to bar a debtor’s discharge
a. Adversarial Proceeding
i. Have to draft/file complaint, file notice, commence lawsuit, all other civil procedure stuff 
ii. FRCP 7001(4)  a proceeding to object to or revoke a discharge 
iii. FRCP 7001(6)  a proceeding to determine the dischargeability of a debt
2. §727(c)(1) provides that objection to a discharge of a Chapter 7 debtor may be made by the trustee, a creditor, or the US Trustee
3. FRBP 4004(a) requires that the objection must be filed within 60 days after the first date set for the §341 meeting of creditors, unless the court extends the time for the objection for good cause under 4004(b)
ii. Exceptions To Discharge
1. 727(a)(1)  only individual’s receive a discharge
2. 727(a)(2)  debtor, with intent to hinder delay or defraud a creditor or an officer of the estate, has (or has permitted property to be) transferred, removed, destroyed, mutilated, or concealed property of the debtor within one year of bankruptcy or property of the estate
3. 727(a)(3)  failure to keep adequate records
a. Adequacy of records will depend on the debtor, facts of the individual case 
b. Individual/Business owner  checkbook might be ok for individual, probably not for business owner
4. 727(a)(4)  false oath, false claim, bribes and withholding of information
5. 727(a)(5)  failure to satisfactorily explain loss of assets
6. 727(a)(6)  refusal to testify
7. 727(a)(8)  if debtor granted a discharge under §727 or §1141 within 8 years
8. 727(a)(9)  If debtor granted a discharge under §§1228 or 1328 within 6 years
9. 727(a)(10)  court approved waiver of discharge
10. 727(a)(11)  NEW – completion of instructional course concerning personal finances
11. 727(a)(12)  reasonable cause to believe that debtor committed certain specified felonies or fraud
d. Non-Dischargeable Debts
i. Overview
1. §523 defines which debts are excepted from the discharge. Generally they fall into two categories:
a. Those requiring the commencement of an adversary proceeding  11 U.S.C. §523(c)
i. The non-dischargeability of these debts results from the debtor’s conduct
ii. Bankruptcy is a proceeding in “equity” and as a matter of policy wrongful conduct will preclude equitable relief  he who seeks equity must do equity
b. Those not requiring the commencement of an adversary proceeding, but which are dependent on the status of the debt
2. FRBP 4007 – Determination of Dischargeability of a Debt
a. A debtor or any creditor may file a complaint to obtain a determination of dischargeability of any debt
ii. 11 U.S.C. §523 – EXCEPTIONS to Discharge
1. Despite granting of a discharge (whether under 727, 1141 etc.), certain debts may still be excepted from its effect and survive BK
a. Fraudulently Incurred Debts – 11 U.S.C. §523(a)(2)(A)
i. Debts obtained by false pretenses, a false representation or actual fraud are non-dischargeable
1. What degree of reliance is necessary to render a claim non-dischargeable under this section?
a. Justifiable vs. Reasonable reliance 
i. Field v. Mans  – standard is JUSTIFIABLE reliance, the creditor’s reliance  the creditor's reliance on a misrepresentation is justifiable so long as the falsity of the representation is not obvious to someone of the creditor's knowledge and intelligence, even though an investigation would have disclosed the falsehood
· Overview
· Before BK, Fields sold some real property to Mans.  As part of the consideration, Mans gave Fields a note, which was secured by a mortgage on the property and an agreement that said if Mans transferred the property without permission, Fields could foreclose. Mans then transferred the real property to a partnership, without Fields knowing. Later, Mans contacts Fields and saying "would you mind if I sold the property and waive the due on sale clause?" Fields says ok as long as you pay me $10K. Mans says no deal. When Fields sought to enforce obligation of foreclosing, Mans filed for Chapter 11. Fields sues in BK court claiming debt is non-dischargeable under §523(a)(2)
· Rule 
· Court is basically saying we're going to look at the CL notion of fraud and dealing with the question of reliance  question is if Fields justifiably rely on Mans implicit representation that he hadn't already sold the property
· Holding
· Yes, it was justifiable reliance
2. Non-Dischargeable Debts Based On Credit Card Fraud
a. Can use of a credit card without intention to repay charges or use irrespective of ability to pay constitute fraud under §523(a)(2)(A)?
i. Two views  thus, result of case will depend on which jdx you’re in
· American Express Travel Related Services, Co. v. Hashemi (NINTH CIRCUIT) 
· Overview
· Hashemi owed AMEX $227. Went to Europe with family and spends 
$60K, which is more than he made a year.  AMEX petitioned for his debt to become non-dischargeable
· Holding
· Court spells out rule for actual fraud. Count says intent inferred from the 12 factor test in Dougherty 
· Length of time between the charges and the BK filing
· Whether or not an attorney had been consulted concerning the filing of BK before the charges were made
· The number of charges made
· The amount of the charges
· The financial condition of the debtor at time the charges were made
· Whether the charges were above the credit limit of the account
· Whether the debtor made multiple charges on the same day
· Whether or not the debtor was employed
· The debtor’s prospects for employment
· The financial sophistication of the debtor
· Whether there was a sudden change in the debtor’s buying habits 
· Whether the purchases made were luxuries or necessities
· Misrepresentation here is that he misrepresented that he would repay the debt because court says every time someone uses a card, there’s an implicit promise to repay 
· Note, minority position is Ellingsworth
·  Contra, In re Ellingsworth  still good law; credit card issuer must make adequate inquiry into financial position and absent inquiry, they cannot justifiably rely on intent to repay
· In this case, even if the debtors misrepresented their intention to repay, the debt was dischargeable because the card issuer did not make an adequate inquiry into the debtor’s financial position and cannot be found to have justifiably relied on their representation to pay 
ii. Congressional reaction to Ellingsworth, the minority position – §523 (a)(2)(c)
· 11 U.S.C.§523(a)(2)(C) was amended by the 2005 Act to presume non-dischargeable all consumer debts to a single creditor aggregating more than $550 (previously $1,225) incurred within 90 days (previously 60 days) of the petition date for luxury goods or services
· Cash advances of $825 (formerly $1,225) obtained within 70 days of the filing
ii. Debts for money, property, services or an extension, renewal or refinancing of credit are not dischargeable to the extent obtained by use of a “statement in writing” 11 U.S.C. §523(a)(2)(B)
1. (a) that is materially false, 
2. (b) respecting the debtor’s or an insider’ financial condition; 
3. (c) on which the creditor to whom the debtor is liable for such money , property, services, or credit reasonably relied; and 
4. (d) that the debtor caused to be made or published with the intent to deceive
5. STRATEGY
a. When a creditor sues based on a false financial statement, you as a lawyer must go and see what it is that the creditor really relied on because often times the creditor/lender doesn’t really rely on the financial statement  often times, it’ll be a credit report, a FICO score, etc. that the creditor/lender really relied upon
b. Thus, you can have a defense for your client that a debt should not be non-dischargeable if the creditor really relied on something besides the financial statement 
c. Remember, it’s a fact intensive inquiry
b. Unscheduled Debts – 11 U.S.C. §523(a)(3); debt survives BK where the debtor fails to schedule debt and the creditor doesn’t find out about the BK in time to permit
i. Timely filing of a claim (unless creditor had actual knowledge in time to file); OR
ii. If of a type non-dischargeable under §523(a)(2),(4), or (6), in time to request a determination of dischargeability (unless creditor had actual knowledge in time to file)
1. Exception
a. No Asset Cases  see FRBP 2002(e) – notice of no dividend
i. In re Madaj  no asset case, and failed to list creditor inadvertently; claim is still discharged; here  §523 timeliness requirement might have been the only thing the foster parents could have objected to, but the thing is, regardless of timing, there were no assets, so no need to reopen
· Overview
· Foster child borrowed money for foster parents, promising to repay. Instead, debtor filed for BK and failed to include the foster parents in the list of creditors filed with the petition. Debtor’s no-asset case was administered and he eventually obtained a discharge. Foster parent creditors filed suit in state court and obtained a judgment against the debtor. Debtor moved to reopen his Chapter 7 proceeding in order to list the debt, claiming inadvertence. Creditors objected because they believed an unlisted debt is not discharged
· Rule
· In no asset case such as this, "reopening case merely to schedule [omitted] debt is for all practical purposes a useless gesture" since in a no asset case, the creditors cannot recover from estate because there is nothing to recover
· Holding
· Order denying the Debtor's motion to reopen and holding that the debt to the Creditors has been discharged is affirmed
c. Domestic Support Obligations §523(a)(5) and Other Marital Dissolution Debts §523(a)(15)
i. “Domestic Support Obligations” Are Not Dischargeable
1. Domestic Support Obligations are defined at 11 U.S.C.§101(14A)
a. Generally, in the nature of alimony, maintenance or support that is established by a separation agreement, divorce decree or property settlement agreement, a court order, or other determination of a governmental unit
i. Note
· USED TO BE difficult to distinguish btw support obligations and property settlements, but NOT ANYMORE, BOTH NONDISCHARGEABLE under 2005 Act
b. Consistent with long standing policy that dependent spouses and children should not be deprived of support by virtue of the discharge of the obligated spouse
2.  Other debts incurred in connection with a divorce or separation. 11 U.S.C. §523(a)(15).
a. No hardship exception  eliminated by the 2005 Act
d. Willful Malicious Injury to Person or Property – 11 U.S.C. §523(a)(6)
i. Debts for willful malicious injury by the debtor to another entity or the property of another entity are excepted from discharge
ii. What is the meaning of the term “willful malicious”?
1. Kawaauhau v. Geiger 
a. Overview
i. P sought treatment from D for a foot injury. He used treatment that would minimize the cost of P's treatment, which she wished to do. D then went on a business trip and left P in the care of other doctors who decided she should be transferred to an infectious disease specialist. When D came back, he cancelled the transfer and discontinued all antibiotics because he believed the infection had subsided. P's condition deteriorated and her leg had to be amputated
b. Issue
i. Whether a debt arising from a medical malpractice judgment, attributable to negligent or reckless conduct, falls within §523(a)(6) nondischargeable debt
c. Rule
i. Have to INTEND to harm
d. Holding
i. No it does not, the debt is dischargeable  §523(a)(6) does not encompass debts arising from recklessly or negligently inflicted injuries
e. Educational Loans – 11 U.S.C. §523 (a)(8)
i. Educational loans are excepted from discharge except in cases of “undue hardship”  there is no definition of undue hardship, but most circuits have accepted the Brunner test
1. Policy
a. Graduates have substantial earning potential, yet at the time of graduation possess few non-exempt assets. Absent this exception, there is significant potential for abuse
ii. Hardship Exception
1. Brunner test – Majority Test  extremely difficult to prove
a. Debtor must prove
i. Debtor cannot maintain, based on current income and expenses a minimal standard of living for the debtor and dependents if forced to pay the loan
ii. Debtor’s inability to maintain a minimal standard of living is likely to persist for a significant portion of the repayment period of the loan; and 
iii. Debtor made good faith efforts to repay the loan
iii. Partial Discharge? 
1. Plain meaning view is that Congress did not envision partial discharge
2. Yet, some courts will allow partial discharge of educational debt
3. So, must look at courts in your district
a. These courts will use their "equitable" powers under §105 – power of court
f. Fines and Penalties As Non-Dischargeable Debts
i. With respect to distribution of POE claims which are not in compensation of actual pecuniary loss, they are  subordinated by virtue of 11 U.S.C. §726(a)(4)
1. Justification is not to have other creditors bear the burden of payment of the punitive claim. Rather should come from debtor’s pocket.  Therefore, unless punitive claims are non-dischargeable, Chapter 7 would effectively defeat those claims
2. The question of the non-dischargeability of punitive claims was resolved by the Supreme Court in Cohen v. de la Cruz (1998) [Text pg. 199]
a. Held  once it is established that the property was obtained by fraud, any claim arising there from – punitive and compensatory – is non-dischargeable. Does not affect allocation of distributions from the estate, rather affects who can compete for future earnings
3. Summary
a. §726(a)(4) subordinates a punitive and multiple damage claim or a claim for a "fine, penalty or forfeiture" to the extent the claim is not "compensation for actual pecuniary loss suffered by the holder of such claim"
b. The result is that punitive damage claimants seldom receive anything from the BK estate
c. Hence, unless punitive damage debts are nondischargeable under §523, a Chapter 7 filing effectively defeats these claims in most cases
ii. Fines, penalties or forfeitures payable in criminal proceedings are non-dischargeable. 11 U.S.C. §523(a)(7)
1. Restitution obligations are non-dischargeable  Kelly v. Robinson  debtor was granted a discharge, but the BK court held that the restitution obligation was excepted from discharge under §523(a)(7)
a. Compensation for actual pecuniary loss does not apply as goal is primarily punitive and victim’s loss is only an incidental result
iii. 523(a)(1)(A)
1. Generally taxes are dischargeable, but must ask how long ago those taxes have been due – so long as more than three years old, usually dischargeable 
a. §523(a)(1)(A) excepts from discharge income taxes, among others, for which a priority is given under §507(a)(8) 
i. Income taxes are not priority taxes under 507(a)(8), but are dischargeable, if
· Due more than 3 years before the BK
· If income taxes is for a year less than 3 years before BK, they are not dischargeable
· Malpractice can arise if you are close to the three year date
· Debtor filed timely returns; AND
· No fraud committed
b. §523(a)(1)(B) excepts from discharge taxes whenever due for which the debtor either filed no return or filed a return late and within two years of bankruptcy
c. Hence, a debtor who has not been filing returns cannot avoid nondischargeability by filing shortly before BK
e. Protecting the Discharge
i. 11 U.S.C. §§524(a)(1) and (2) – effect of discharge  protects the debtor’s discharge	
1. No longer an affirmative defense which can be waived
2. New §524(i) provides that the willful failure on the part of a creditor to credit payments received under a confirmed plan is a violation of the injunction under §524(a)(2), but only if this failure caused material injury to the debtor
3. New §524(j) provides mortgagees a safe harbor regarding default notices to a debtor post-discharge
ii. If a court finds that a creditor’s position in objecting to the dischargeability of a debt was not substantially justified the court may award judgment for the debtor for among, other things attorneys’ fees and costs  §523(d)
iii. The discharge of §524 is solely for the benefit of the debtor not third parties  §524(e) limits the scope of the discharge
1. §524(e)
a. Discharge of a debt of the debtor does not affect the liability of any other entity on, or the property of any other entity for such debt
b. Example
i. If you have a claim against someone in the debtor’s corporation, the discharge does not affect that
iv. 11 U.S.C. §525 – Protection Against Discriminatory Treatment 
1. Governmental units cannot discriminate against debtors  §525(a)
a. Toth
i. Overview
1. Debtor applied for low income home improvement loan, but was denied. She argued the denial was based on her BK discharge. Court held that home improvement loan was not protected under §525(a) so there was no violation of §525(a) 
2. No discrimination by private employers  §525(b)
a. In re Majewski 
i. Overview
1. Court strictly construed statute and found that since he only threatened to file BK and hadn’t actually filed, he didn’t apply to the statute 
3. No discrimination as to student loans  §525(c) (Added in 1994)  

VI. Automatic Stay
a. Overview
i. 11 U.S.C. §362 – Automatic Stay
1. One of the most administrative provisions of the BK code
2. Two ways that stays arise in BK  automatic stay and injunction
a. §362 – AUTOMATIC STAY
i. Under §362(a), filing of a petition in BK operates as a stay against a variety of acts affecting debtor, property of debtor, and POE or property held by the estate  automatic stay
1. The automatic stay is one of the fundamental debtor protections provided by the BK laws
a. It gives the debtor a breathing spell from his creditors
i. It stops all collection efforts, all harassment, and all foreclosure actions
b. The automatic stay also provides creditor protection
i. Without it, certain creditors would be able to pursue their own remedies against the debtor's property
ii. Those who acted first would obtain payment of the claims in preference to and to the detriment of other creditors
iii. BK is designed to provide an orderly liquidation procedure under which all creditors are treated equally
b. §105 – INJUNCTION 
i. § 105 allows a BK court to "issue any order, process, or judgment that is necessary or appropriate to carry out the provisions of this title"
ii. Under §105, BK court has wide discretion to issue injunctions to facilitate BK process
iii. BUT, injunctions are extremely rare  for injunction, must comply with FRBP 765 and FRCP 65 before obtaining an injunction 
1. Generally must show what you would normally be required to show for injunctive relief  give notice, specific facts in a verified complaint, etc. 
ii. What Does An Automatic Stay Entail?
1. Fundamental Protection for Debtors
a. Respite from creditor collection activity
b. Allows business debtors opportunity to stabilize operations and formulate a business plan to determine how to repay creditors
c. Temporary, unlike discharge, injunction  compare §362 automatic stay v. §524(a) effect of discharge
2. Filing of petition AUTOMATICALLY OPERATES AS A STAY against a variety of acts against debtor, property of debtor, POE
a. No formal of stay is entered  see 11 U.S.C. §362(a)
b. Stay is automatic, no injunction need be sought, and is immediately binding on all persons and entities, whether they have notice of BK petition or not
c. BUT NOTE, running of redemption period is not within scope of automatic stay under §362(a)
i. Right of redemption  certain period of time after default where you have a right to redeem/pay off the obligation and keep the property
ii. Issue
1. Does the automatic stay stop the running of this period?
a. Johnson v. First National Bank  NO
i. Much litigation concerns effect of §362 on debtor's right to redeem from the foreclosure sale of real property when petition was filed after the sale but before the expiration of a statutory redemption period. In that case, BK estate includes  debtor's right to redeem the property
ii. Facts
· Johnsons executed two mortgages to First National, each containing a clause allowing First National to sell mortgaged property at public auction in the event of default. Following the debtor's default, First National commenced foreclosure proceedings and the property was sold. Minnesota law provided that a mortgagor shall have 12 months following a sale of real estate within which to redeem the property. Three weeks prior to the expiration date, without having redeemed the property, the debtors filed a petition for reorganization under Chapter 11. Debtor argues this is an emergency so the court should toll the BK period
iii. Issue
· Whether a BK court possesses authority to toll or suspend running of a statutory redemption period created by state law in connection w/ real estate mortgage foreclosures
iv. Holding
· Absent a specific grant of authority from Congress or exceptional circumstances, a BK court may not exercise its equitable powers to create substantive rights which do not exist under state law. To conclude otherwise, and thus to hold that a BK court may suspend running of  a statutory period of redemption would be to enlarge debtor's property rights beyond those specifically set forth by MN legislature
· §105(a) injunctive relief  may NOT be invoked to toll or suspend the running of a statutory period of redemption absent fraud, mistake, accident, or erroneous conduct on the part of the foreclosing officer
· Thus, court says §105 doesn't apply either
· Note, you will sometimes see courts use §105 to modify some of express provisions of the BK code
· Also see §108 – extension of time, time limits that exist under applicable non-BK law
· Gives debtor time to get up to speed so estate can benefit
· This section applies to the extension of periods under K’s 
· Only Chapters 12 & 13  debtors right to redeem can be extended to end of redemption period or 60 days after order for relief, whichever is later
3. PRIOR TO THE 2005 ACT, THE SWEEP OF THE §362 STAY WAS BROAD
a. §362(a) (1) – (8) distinguishes between pre-petition claims against the debtor and enforcement of pre-petition claims against POE and property of the debtor; remember, stay only applies to PRE-PETITION CLAIMS
i. Summary
1. Activity against the debtor  §362(a)(1),(2),(6),(7), and (8)
a. Stay prohibits all activity against the debtor relating to the collection of claims that arose before the commencement of the BK case 
b. This includes the commencement or continuation of judicial or administrative proceedings to adjudicate or enforce the claim as well as private nonjudicial action aimed at recovering the debt
i. In most cases, a creditor’s attempt to collect a debt by nonjudicial means takes the obvious and unsubtle form of an oral or written communication to the debtor demanding or cajoling payment or threatening consequences of nonpayment
2. Activity against property of the debtor
a. §362(a)(5) prohibits any steps to create, perfect, or enforce a lien against property of the debtor to secure a prepetition claim
b. This section protects the debtor’s postpetition property by forbidding prepetition creditors from seeking to satisfy their claims by attempting to establish or enforce liens against the debtor’s postfiling property
3. Activity against POE  §362(a)(2), (3), and (4)
a. The stay of action against POE is wider than the stay protecting the debtor and property of the debtor, in that it applies to both prepetition and postpetition claims
b. Rule
i. Automatic stay applicable to...
1. (1) the commencement or continuation, including the issuance or employment of process, of a judicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title;
2. (2) the enforcement, against the debtor or against property of the estate, of a judgment obtained before the commencement of the case under this title;
3. (3) any act to obtain possession of property of the estate or of property from the estate or to exercise control over property of the estate;
4. (4) any act to create, perfect, or enforce any lien against property of the estate;
a. If you grant a security interest in loan documents but fail to perfect, once BK filed you cannot then perfect
5. (5) any act to create, perfect, or enforce against property of the debtor any lien to the extent that such lien secures a claim that arose before the commencement of the case under this title;
6. (6) any act to collect, assess, or recover a claim against the debtor that arose before the commencement of the case under this title;
a. assess = tax (but there is a big exception to this  §362(b)(9))
7. (7) the setoff of any debt owing to the debtor that arose before the commencement of the case under this title against any claim against the debtor; and
a. If the debtor borrowed money from the bank, and debtor has a bank account, the bank cannot setoff the debt with the bank account once the BK is filed  can freeze; Strumpf 
8. (8) the commencement or continuation of a proceeding before the United States Tax Court concerning a corporate debtor’s tax liability for a taxable period the bankruptcy court may determine or concerning the tax liability of a debtor who is an individual for a taxable period ending before the date of the order for relief under this title
a. Even tax court is stayed from proceeding once its filed
ii. Pg. 180 examples
1. Question 1
a. Creditor held a perfected security interest in Debtor’s equipment that secured a promissory note on which Debtor defaulted on May 1. Creditor gave Debtor appropriate notice that the equipment would be sold on July 10 pursuant to Article 9 of the UCC. Although creditor learned of Debtor’s BK filing, it proceeded to sell the property on July 10 at a nonjudicial sale conducted by creditor  violation of §362(a)(5)
2. Question 2
a. Same facts as Question #1 except that Creditor notified Debtor that the sale would be held July 2. At the time the sale was held, Creditor knew nothing of Debtor’s status as a debtor in BK  same result as above; violation of §362(a)(5) since creditor's knowledge of stay is irrelevant
3. Question #3
a. On July 1, Creditor held a judgment against Debtor that was duly recorded in the land records of the county where the land owned by the Debtor is located. Hence, Creditor has a valid judicial lien on the property, indefeasible in BK. On July 15, Creditor obtained a writ of execution ordering the appropriate judicial officer to foreclose on the land. No further action was taken  violation of §362(a)(2)
4. Note
a. If creditor stood in front of debtor's business saying they're a deadbeat, violates §362, would still be harassment although not actually trying to obtain possession of property

b. Limitations to the Automatic Stay – §362(b)
i. §362(b) contains limitations to operation of the stay which has grown exponentially since BK Code enacted 
1. It now contains some 28 sub-paragraphs or limitations
a. Some, like §362(b)(1) which limits the stay from applying to criminal proceedings, have strong policy basis such as not entangling the prosecution of criminal proceedings with D’s BK
b. Others are the result of special purpose legislation  see §362(b)(13); deals w/ ship & fleet mortgage
2. Common exceptions or limitations  to automatic stay 
a. Support, paternity and similar proceedings in connection w/ family law matters  §362(b)(2)
b. Continuation of certain administrative proceedings to determine a tax liability, including, audits, issuance of a notice of deficiency, demand for tax returns, and making an assessment  §362(b)(9)
c. Any act by lessor under non-residential lease to obtain possession under a lease terminated pre-petition  §362(b)(10)
ii. 2005 Act – Additional §362(b) Limitations
1. 2005 act goes beyond correcting oversights in 1978 BK code and moves toward limiting stay to enable favored groups of creditors to proceed against debtors
a. Expansion of the right to collect DSO  §362(b)(2)(B) & (C)
b. Rights of secured creditors and lessors have been strengthened
i. Rights of lessor to proceed w/ eviction under a residential lease where a judgment of possession was obtained before BK  §§362(l) and 362(b)(22)
ii. Rights of consumer finance companies have enhanced. Stay is terminated if debtor retains personal property, subject to a security interest or lease without the consent of the creditor, and fails to redeem the property (§722) or reaffirm the contract (§524(c)) within the statutory time frame
2. Limitations on the stay are used to deal with the abuse of repeated filings
a. §362(c)(3)(A) provides  that if an individual debtor has had a prior case dismissed in the preceding 1  year period, automatic stay in the second case terminates "w/ respect to the debtor" within 30 days after filing unless debtor can rebut a heavy presumption that her case was not filed in good faith
iii. Policy and Regulatory Power Exception
1. The major exception to §362(a) is the police and regulatory power exception of §362(b)(4), which allows a governmental unit to invoke legal process against a debtor in BK to prevent or stop violations of fraud, environmental protections, consumer protection, safety, or similar police or regulatory laws, or to fix damages for violation of such laws
2. §362(b)(4) exempts from the automatic stay actions or proceedings of governmental units or organizations "to enforce such governmental unit's or organization's police and regulatory power, including the enforcement of a judgment other than a money judgment, obtained in an action or proceeding by the governmental unit's or organization's police or regulatory power"
a. Money judgment exclusion from police and regulatory power exception intended to prevent governmental units from using their police and regulatory powers to gain preferential treatment at the expense of other creditors in a BK
c. Termination of the Stay – §362(c)
i. §362(c) provides when the stay terminates
1. As to acts against property, stay terminates when the property is no longer POE  §362(c)(1)
2. As to any other act stayed under §362(a), stay continues until earliest of
a. Time case closed;
b. Time case dismissed; OR
c. If case involves an individual, until discharge is granted or denied  §362(c)(2)
3. New 2005 Act Provision to Curb Multiple Filings
a. §362(c)(3) where debtor filed petition within year of instant petition automatic stay lasts 30 days
i. EXCEPTION  debtor files motion stating case was filed in good faith; §362(c)(3)(B)
ii. BUT if there was more than one case filed in previous year of current petition, case presumptively filed not in good faith and presumption must be rebutted by clear and convincing evidence
b. §362(c)(4)  where two or more previous BK’s have been filed, no automatic stay; party can move for implementation of the automatic stay if the moving party can show that the case filed in good faith
ii. Remember, under §362(d), the BK court may lift the stay or grant other relief from the stay
d. Relief from Stay  11 U.S.C. §362(d) – stay terminated; free to pursue all state remedies; will usually fill out notice of motion and motion of relief from automatic stay form (just a standard checkbox form)
i. Relief from Stay Contested Matter Not An Adversary Proceeding 
ii. Grounds for Relief  things that constitute “cause” for a relief from stay
1. §362(d)(1)  FOR CAUSE, including lack of adequate protection of an interest in property of such party in interest
a. Overview
i. Lack of adequate protection basically means that the secured creditors position should not be any worse, i.e., get worse, throughout the remaining period of BK
ii. Example  rainy season threatens destruction of property in the future; permission to foreclose 
b. §361 –  Adequate Protection Defined  designed to mitigate potential harm that could exist during pendency of automatic stay
i. §361(1) one way a creditor can be protected is to provide creditor with periodic payments
ii. §361(2) replacement or additional lien
iii. §361(3) indubitable equivalent
c. To pursue state law claims 
i. In re Holtkamp  when a claimant barred by automatic stay of §362 is entitled to relief from the stay to allow a lawsuit pending against the debtor to proceed to judgment
1. Overview
a. Facts
i. Holtkamp appealed from an order of the BK court lifting an automatic stay permitting a pending civil action to proceed
b. Rule
i. §362(d) provides relief from the automatic stay "for cause, including the lack of adequate protection of an interest in property of such party in interest"
ii. Since statute commits the decision of whether to lift the stay to the discretion of the BK judge, his decision may be overturned only upon a showing of abused of discretion
c. Holding
i. Affirmed
ii. Factors to consider
· Assure uniformity of decision
· Does it require expertise that the court does not have
d. Grounds for relief DO NOT exist for equity cushions
i. Equity cushion  debtors’ attorneys often argue that adequate protection exists by pointing to so-called “equity cushions” 
1. An equity cushion exists when debtor has sufficient equity in the collateral to protect against its depreciation and the accrual of interest and charges 
2. This means the existence of junior liens, where the creditor has some equity, is not a basis for seeking relief from the stay
a.  If you are the second of 3, you have a cushion
i. You can accrue interest (fill in)
b. If you are 3 of 3, the automatic stay doesn’t protect and the court may buy that they are not adequately protected 
ii. In Re Mellor
1. If the equity cushion is 20% it’s sufficient to constitute an equity cushion.  If the cushion is 10% more than the lien, that is sufficient
2. §362(d)(2)  debtor’s LACK OF EQUITY in such property AND such PROPERTY NOT NECESSARY to an effective reorganization  VERY COMMON IN REAL ESTATE CASES
a. Effective  plan can be proposed within a reasonable amount of time
b. Example  "our water bottle company can't reorganize without this machine"
3. §362(d)(3)  single asset real estate ;  2005 Act
a. §101(51B)  can’t be a family farmer; must have 4 or more units
i. The term “single asset real estate” means real property constituting a single property or project, other than residential real property with fewer than 4 residential units, which generates substantially all of the gross income of a debtor who is not a family farmer and on which no substantial business is being conducted by a debtor other than the business of operating the real property and activities incidental
b. Rule
i. “With respect to a stay of an act against single asset real estate by a creditor whose claim is secured by an interest in such real estate…
1. UNLESS, not later than 90 days after the entry of the order for relief (or such later date as the court may determine for cause by order entered within that 90 day period) or 30 days after the court determines that the debtor is subject to this paragraph, whichever is later –
a. The debtor has filed a plan of reorganization that has a reasonable possibility of being confirmed within a reasonable time; OR
b. The debtor has commenced monthly payments …(payments can come from rents)
c. No dollar cap on what constitutes single asset real estate
4. New §363(d)(4)  in rem orders and fraudulent schemes 
a. If court finds debtor engaged in a scheme to hinder, defraud or delay creditors involving the transfer of all or part ownership of the property or multiple filings on the same property, the court can order a record in the county records for two years and this order is effective to except the stay
b. §362(d) gets you the order, and effect of the order is implemented by §362(b)(20) as an exception to the automatic stay 
c. In rem order  order effecting the property 
iii. BURDEN OF PROOF  §362(d)(g)
1. Movant, i.e., party requesting relief, has burden on issue of debtor’s equity in the property and debtor has burden on all other issues
e. Effect of Violating the Stay
i. Debtor’s Remedies for a Willful Violation of the Stay 
1. An individual injured by a willful violation of the stay shall recover actual damages, including costs and attorneys’ fees and in appropriate cases, may recover punitive damages  §362(k)(1)
a. Majority of courts hold that in order to demonstrate a violation of §362(k)(1), debtor has burden of establishing, by a preponderance of the evidence, that creditor knew of automatic stay and intended the actions that constitute the violation. No proof of specific intent on the part of the creditor to violate the stay is required
b. Code doesn’t define individual but §362(k) speaks of individuals as natural human beings
2. However, if creditor acts in good faith belief that §362(h) [failure to reaffirm or redeem] applies then recovery limited to actual damages
3. Further, no monetary sanctions for violation of §362(a) unless notice of the BK, effective under new §342(g)(2), is given
a. BAPCPA added 342(f) and (g) that allow creditors to protect themselves in such cases by filing with any BK court a notice of address that must be used by all BK courts in notifying the entity
b. If creditor has filed the prescribed notice of BK w/ the court, no notice to a creditor at a different address is effective until it is "brought to the attention" of such creditor  §342(g)(1)
c. No monetary penalty may be imposed on a creditor for acts violating the stay committed before the creditor is given an effective notice  §342 (g)(2)
ii. Actions in Violation of Stay Void or Voidable
1. Majority Rule  actions in violation of the automatic stay are void, not voidable
a. Void  there is no remedy for a violation, it’s a nullity
2. Minority Rule
a. Voidable  the action is remediable
b. In re Soares
i. Issue
1. Whether the automatic stay precludes a state court from undertaking ministerial acts after a BK filing
2. Whether a BK court may grant retroactive relief from stay
ii. Overview
1. Creditor requested that a state court enter a default judgment against debtor prior to his BK filing, but the judgment was not entered until after the case was filed. BK granted creditor's motion for relief from the automatic stay, retroactively vacating the automatic stay such that entry of the default judgment would not be deemed to have violated the automatic stay. The court of appeals held that the state court's post-petition issuance of a default judgment violated the automatic stay; that bankruptcy courts could grant retroactive relief from the stay, but must do so only sparingly and in compelling circumstances. Since no sufficiently unusual circumstances were involved, the BK court abused its discretion in granting retroactive relief from the automatic stay
f. Pre-Petition Waiver of Stay
i. It has long been the law that debtors cannot waive the right to file for BK in the future
ii. Many assume that this anti-waiver view carries over to such a fundamental debtor protection as the automatic stay as well, and some courts have held that prepetition waivers of the automatic stay are unenforceable per se as undermining the carefully drawn statutory scheme of the BK Code
iii. But an increasing number of courts are enforcing these waivers in varying degrees
iv. Some courts have taken a middle view in holding that although waiver of stay clauses are not self-executing, they may be weighed as a factor in court's decision whether to lift the automatic stay for cause under §362(d)
g. Other Amendments
i. Automatic Stay Scope
1. 11 U.S.C. § 362(a): Except as provided in subsection (b) of this section, a petition...operates as a stay, applicable to all entities, of—
a. AMENDED (8) the commencement or continuation of a proceeding before the United States Tax Court concerning a corporate debtor's tax liability for a taxable period [AND] the bankruptcy court may determine or concerning the tax liability of a debtor who is an individual for a taxable period ending before the date of the order for relief under this title
ii. Automatic Stay Exception – Domestic Matters
1. 11 U.S.C. § 362(b)(2): The filing of a petition...does not operate as a stay—
a. MODIFIED (2) under subsection (a)—
i. (A) of the commencement or continuation of a civil action or proceeding—
1. (i) for the establishment of paternity;
2. (ii) for the establishment or modification of an order for domestic support obligations;
3. (iii) concerning child custody or visitation;
4. (iv) for the dissolution of a marriage, except to the extent that such proceeding seeks to determine the division of property that is property of the estate; or
5. (v) regarding domestic violence
b. AMENDED (2)(B) of the collection of a domestic support obligation from property that is not property of the estate;
c. NEW (2)(C) with respect to the withholding of income that is property of the estate or property of the debtor for payment of a domestic support obligation under a judicial or administrative order or a statute;
d. NEW (2)(D) of the withholding, suspension, or restriction of a driver's license, a professional or
occupational license, or a recreational license under State law, as specified in section 466(a)(16) of the Social Security Act;
e. NEW (2)(E) of the reporting of overdue support owed by a parent to any consumer reporting agency as specified in section 466(a)(7) of the Social Security Act;
f. NEW (2)(F) of the interception of a tax refund, as specified in sections 464 and 466(a)(3) of the
Social Security Act or under an analogous State law; or
g. NEW (2)(G) of the enforcement of a medical obligation as specified under title IV of the Social
Security Act
iii. Automatic Stay Exception – Pension Collections
1. 11 U.S.C. § 362(b)(19): The filing of a petition...does not operate as a stay
a. NEW (19) under subsection (a), of withholding of income from a debtor's wages and collection of amounts withheld, under the debtor's agreement authorizing that withholding and collection for the benefit of a pension, profit-sharing, stock bonus, or other plan...that is sponsored by the employer of the debtor, or an affiliate, successor, or predecessor of such employer—
i. (A) to the extent that the amounts withheld and collected are used solely for payments relating to a loan from a plan under section 408(b)(1) of the Employee Retirement Income Security Act of 1974 or is subject to section 72(p) of the Internal Revenue Code of 1986....
iv. Automatic Stay Exception – In Rem Relief
1. 11 U.S.C. § 362(b)(20): The filing of a petition...does not operate as a stay
a. NEW (20) under subsection (a), of any act to enforce any lien against or security interest in real property following entry of the order under subsection (d)(4) [in rem relief] as to such real property in any prior case under this title for a period of 2 years after the date of the entry of such an order, except that the debtor, in a subsequent case under this title, may move for relief from such order based upon changed circumstances or for other good cause shown, after notice and a hearing
v. Automatic Stay Exception – Evictions
1. 11 U.S.C. § 362(b)(22): The filing of a petition...does not operate as a stay
2. NEW (22) ...of the continuation of any eviction, unlawful detainer action, or similar proceeding by a lessor against a debtor involving residential property in which the debtor resides as a tenant under a lease or rental agreement and with respect to which the lessor has obtained before the date of the filing of the bankruptcy petition, a judgment for possession of such property against the debtor.
vi. Automatic Stay Exception – Reefer Exception
1. NEW 11 U.S.C. § 362(b)(23): The filing of a petition...does not operate as a stay
2. 	...of an eviction action that seeks possession of the residential property in which the debtor resides as a tenant under a lease or rental agreement based on endangerment of such property or the illegal use of controlled substances on such property, but only if the lessor files with the court, and serves upon the debtor, a certification under penalty of perjury that such an eviction action has been filed, or that the debtor, during the 30-day period preceding the date of the filing of the certification, has endangered property or illegally used or allowed to be used a controlled substance on the property
vii. Automatic Stay Exception – Tax Refund
1. NEW 11 U.S.C. § 362(b)(26): The filing of a petition...does not operate as a stay...of the setoff under applicable nonbankruptcy law of an income tax refund, by a governmental unit, with respect to a taxable period that ended before the date of the order for relief against an income tax liability for a taxable period that also ended before the date of the order for relief....
viii. Automatic Stay – Multiple Cases
1. NEW 11 U.S.C. § 362(c)(3)(A): if a single or joint case is filed by or against debtor who is an individual in a case under chapter 7, 11, or 13, and if a single or joint case of the debtor was pending within the preceding 1-year period but was dismissed, other than a case refiled under a chapter other than chapter 7 after dismissal under section 707(b)—
2. (A) the stay under subsection (a) with respect to any action taken with respect to a debt or property securing such debt or with respect to any lease shall terminate with respect to the debtor on the 30th day after the filing of the later case...
ix. Automatic stay – debtor’s motion for continuance of stay
1. NEW 11 U.S.C. § 362(c)(3): (B) on the motion of a party in interest for continuation of the automatic stay and upon notice and a hearing, the court may extend the stay in particular cases as to any or all creditors (subject to such conditions or limitations as the court may then impose) after notice and a hearing completed before the expiration of the 30-day period only if the party in interest demonstrates that the filing of the later case is in good faith as to the creditors to be stayed; and
2. (C) for purposes of subparagraph (B), a case is presumptively filed not in good faith (but such presumption may be rebutted by clear and convincing evidence to the contrary)...[lots of other stuff here]
x. No Automatic Stay in Third Case
1. NEW 11 U.S.C. § 362(c)(4)(A)(i): if a single or joint case is filed by or against a debtor who is an individual under this title, and if 2 or more single or joint cases of the debtor were pending within the previous year but were dismissed, other than a case refiled under section 707(b), the stay under subsection (a) shall not go into effect upon the filing of the later case; and
a. (ii) on request of a party in interest, the court shall promptly enter an order confirming that no stay is in effect;
2. (B) if, within 30 days after the filing of the later case, a party in interest requests the court may order the stay to take effect in the case as to any or all creditors (subject to such conditions or limitations as the court may impose), after notice and a hearing, only if the party in interest demonstrates that the filing of the later case is in good faith as to the creditors to be stayed;
3. (C) a stay imposed under subparagraph (B) shall be effective on the date of the entry of the order allowing the stay to go into effect....
xi. Automatic stay -- in rem relief
1. NEW 11 U.S.C. § 362(d)(4): On request of a party in interest and after notice and a hearing, the court shall grant relief from the stay provided under subsection (a) of this section, such as by terminating, annulling, modifying, or conditioning such stay—...with respect to a stay of an act against real property under subsection (a), by a creditor whose claim is secured by an interest in such real property, if the court finds that the filing of the petition was part of a scheme to delay, hinder, and defraud creditors that involved either— (A) transfer of all or part ownership of, or other interest in, such real property without the consent of the secured creditor or court approval; or (B) multiple bankruptcy filings affecting such real property. If recorded in compliance with applicable State laws governing notices of interests or liens in real property, an order entered under paragraph (4) shall be binding in any other case under this title purporting to affect such real property filed not later than 2 years after the date of the entry of such order by the court, except that a debtor in a subsequent case under this title may move for relief from such order based upon changed circumstances or for good cause shown, after notice and a hearing. Any Federal, State, or local governmental unit that accepts notices of interests or liens in real property shall accept any certified copy of an order described in this subsection for indexing and recording
xii. Automatic stay – 60 days means 60 days
1. OLD 11 U.S.C. § 362(e)(1): Thirty days after a request under subsection (d) of this section for relief from the stay of any act against property of the estate under subsection (a) of this section, such stay is terminated with respect to the party in interest making such request, unless the court, after notice and a hearing, orders such stay continued in effect pending the conclusion of, or as a result of, a final hearing and determination under subsection (d) of this section...
2. NEW 11 U.S.C. § 362(e)(2): Notwithstanding paragraph (1), in a case under chapter 7, 11, or 13 in which the debtor is an individual, the stay under subsection (a) shall terminate on the date that is 60 days after a request is made by a party in interest under subsection (d), unless—
a. (A) a final decision is rendered by the court during the 60-day period beginning on the date of the request; or (B) such 60-day period is extended—
i. (i) by agreement of all parties in interest; or (ii) by the court for such specific period of time as the court finds is required for good cause, as described in findings made by the court

VII. Executory K’s and Unexpired Leases – §365  three options: reject, assume, assume AND assign
a. Executory K’s
i. Overview
1. Definition  term UNDEFINED in BK code
a. Two Definitions
i. Widely Accepted Definition  Prof. Countryman
1. “A K under which obligation of both the bankrupt (debtor) and other party to the K are so far unperformed that the failure of either to complete performance would constitute a MATERIAL BREACH excusing performance of the other”  requires performance due on both sides
2. Thus, under Countryman's definition, a K cannot be "executory" under §365(a) if either debtor or other party to K has fully performed its obligations under the K
ii. Minority Alternative  K that confers a benefit to the estate
b. Examples Highlighting Definitional Issues
i. Example #1  outstanding payment is not sufficient for material breach
1. Seller and buyer agree to sale of goods w/ payment to be made 6 months after delivery of goods. After seller delivers goods, but before payment is due, either seller or buyer files a Chapter 11 petition
a. Seller as debtor  not executory K because seller delivered goods and all that is due is payment; thus no performance left and nothing to materially breach; right of the estate to receive goods can be enforced by trustee
b. Buyer as debtor  buyer already received goods, leaving only payment which is not material breach
c. Option K’s
i. Helms decision
1. Option to buy property for $X at any time within the next 6 months
2. Majority treat it as not being an “executory K” if the option is not exercised before BK is filed
d. General Concept
i. Pre-BK, manufacturer of specialty manufacturing equipment enters into K w/ debtor for design, manufacture and sale of piece of specialized equipment w/ payment on delivery
1. §365 addresses question of what happens to agreement in the event debtor files BK
2. In the case of a Chapter 7, it would be unlikely that the trustee would proceed with the K
3. In the case of a Chapter 11, what debtor does depends on whether K advantageous 
2. Rejection –  11 U.S.C. §365(a)  note that K that has some performance on both sides left, i.e., an executory K, MOST of the time, is REJECTED
a. Rule
i. §365(a) – except as provided in §765 and §766, and sections (b), (c), and (d) of this section, trustee, SUBJECT TO COURT’S APPROVAL, may assume or reject an executory K or unexpired lease of the debtor
b. Damages – 11 U.S.C.  §365(g)/§502(g)  what happens if trustee/debtor decide not to perform K
i. §365(g) 
1. Rejection of executory K or unexpired lease of debtor constitutes a breach of such K or lease
ii. §502(g)
1. A claim arising from the rejection under §365 of an executory K or unexpired lease of debtor that has not been assumed shall be determined, and shall be allowed or disallowed, the same as if such claim had arisen before the date of the filing of the petition
2. A claim for damages shall be allowed or disallowed, as if such claim had arisen before the date of the filing of the petition
c. Deemed Rejected – §365(d) 
i. §365(d)
1. Under Chapter 7, if trustee does not assume or reject an executory K or unexpired lease of residential real property or of personal property of debtor within 60 days after the order for relief, or within such additional time as the court, for cause, within such 60-day period, fixes, then such K or lease is deemed rejected
2. Under Chapter 9, 11, 12, or 13, trustee may assume or reject an executory K or unexpired lease of residential real property or of personal property of the debtor at any time before the confirmation of a plan but the court, on request of any party to such K or lease, may order the trustee to determine w/i a specified period of time whether to assume or reject such K or lease
3. Assumption – 11 U.S.C.  §365(a)  if K ASSUMED, that means its enforceable, but as a condition of enforcement, you have to CURE the past defaults and have to show that you can perform going forward
a. Need to “Cure” - 11 U.S.C. §365(b)
i. Rule
1. If there has been a default in an executory K or unexpired lease of the debtor, trustee may not assume such K or lease unless, at the time of assumption of such K of lease, the trustee
a. CURES, or provides adequate assurance that the trustee will promptly cure, such default other than a default that is a breach of a provision relating to the satisfaction of any provision (other than a penalty rate or penalty provision) relating to a default arising from any failure to perform nonmonetary obligations under an unexpired lease of real property, if it is impossible for the trustee to cure such default by performing nonmonetary acts at and after the time of assumption, except that if such default arises from a failure to operate in accordance with a nonresidential real property lease, then such default shall be cured by performance at and after the time of assumption in accordance with such lease, and pecuniary losses resulting from such default shall be compensated in accordance with the provisions of this paragraph;
i. Summary
· Must make a distinction between executor K’s and unexpired leases of real property
· For executory K’s, if you can’t cure a nonmonetary default, you cannot assume
· For unexpired leases of real property, even if you have a nonmonetary default that cannot be cured, if you perform going forward, you can assume
ii. Examples
· What happens if K has provision "if you go dark more than 3 days in a row, that constitutes a default and breach of K." Can you cure breach and continue franchise agreement?
· Analysis
· (B)(1)(a)  in order to assume a K, debtor or trustee has to cure or provide adequate assurance to cure
· Here, you have a cure that is not susceptible to cure since it is just the passage of time, 3 days. This is a nonmonetary default. Thus, because it’s incapable of cure, at least in the case of a nonresidential real property case like a franchise agreement, you can’t cure it, so you can’t assume it!
· Rule  can’t cure = can’t assume
· Non-monetary default in executory K not capable of cure = not assumable
· What about being able to continue the unexpired lease of the real property agreement itself for the dealership?
· Won't preclude assumption so long as trustee or debtor continues to perform after assumption
· Unexpired leases of REAL property  executory rule does not apply so you can still assume even if you can’t cure it
b. COMPENSATES, or provides adequate assurance that the trustee will promptly compensate, a party other than the debtor to such K or lease, for any actual pecuniary loss to such party resulting from such default; AND
c. PROVIDES ADEQUATE ASSURANCE of future performance under such K or lease
b. Restrictions on Assumption - 11 U.S.C. §365(c)  see Catapult below
i. c) Trustee may not assume or assign any executory K or unexpired lease of the debtor, whether or not such K or lease prohibits or restricts assignment of rights or delegation of duties, if— 
1. [bookmark: c_1][bookmark: c_1_A](1)(A) applicable law excuses a party, other than the debtor, to such K or lease from accepting performance from or rendering performance to an entity other than the debtor or the debtor in possession, whether or not such K or lease prohibits or restricts assignment of rights or delegation of duties; AND
2. [bookmark: c_1_B](1)(B) such party does not consent to such assumption or assignment; OR
3. [bookmark: c_2](2) such K is a K to make a loan, or extend other debt financing or financial accommodations, to or for the benefit of the debtor, or to issue a security of the debtor; or 
4. [bookmark: c_3](3) such lease is of nonresidential real property and has been terminated under applicable nonbankruptcy law prior to the order for relief
ii. FINAL APPROACH   if see employment K or licensing K, this section is probably implicated
4. Assignment of Executory K’s - 11 U.S.C. §365(f)
a. [bookmark: f]Non-Assignable K’s 
i. [bookmark: f_1](f)(1) Except as provided in subsections (b) and (c) of this section, notwithstanding a provision in an executory K or unexpired lease of the debtor, or in applicable law, that prohibits, restricts, or conditions the assignment of such contract or lease, the trustee may assign such K or lease under paragraph (2) of this subsection
ii. [bookmark: f_2](f)(2) The trustee may assign an executory K or unexpired lease of the debtor only if— 
1. [bookmark: f_2_A][bookmark: f_2_B](A) the trustee assumes such K or lease in accordance with the provisions of this section; and 
2. (B) adequate assurance of future performance by the assignee of such K or lease is provided, whether or not there has been a default in such K or lease
iii. [bookmark: f_3](f) (3) Notwithstanding a provision in an executory K or unexpired lease of the debtor, or in applicable law that terminates or modifies, or permits a party other than the debtor to terminate or modify, such K or lease or a right or obligation under such K or lease on account of an assignment of such K or lease, such K, lease, right, or obligation may not be terminated or modified under such provision because of the assumption or assignment of such K or lease by the trustee 
ii. Assumption vs. Rejection
1. Rejection
a. If the trustee decides not to perform under the K, the K must be rejected, requiring court approval, i.e., a motion is required
i. Rejection is not defined in the BK Code and has proven to be a problematic term
ii. It can be best understood as the opposite of assumption
b. If a K is rejected, it is deemed breached
i. Pursuant to section §365(g), rejection is treated as a breach of the debtor’s K because rejection means that the debtor’s obligations under the K will not be performed
ii. The non-debtor party to the K will have a pre-petition damage claim  §365(g) and §502(g)  
c. Automatic Rejection
i. Chapter 7
1. If trustee does not assume or reject an executory K within 60 days from the order of relief, or within additional time as the court, for cause, may fix within the 60 day period, then such K is deemed rejected  11 U.S.C. §365(d)(1)
ii. Chapters 11, 12 and 13
1. Overview
a. §365(d)(2) provides that in Chapter 11, 12, or 13 case, debtor's decision whether to reject or assume may be made "at any time before confirmation of a plan," but allows  nondebtor party to request court fix an earlier time within which debtor must decide
b. Since DIP may not be able to decide whether to assume before its plan of reorganization is formulated, courts have usually been reluctant to force a premature decision
c. Until DIP has assumed, an executory K is not enforceable against the estate
i. Matter of Whitcomb & Keller Mortgage Co.  K cannot be assumed by obligation
· Facts
· Whitcomb, debtors, used Data-Link to see what loans are on their books, etc., 
are important to Whitcomb's functioning. Whitcomb files Chapter 11. There had been no assumption, rejection, or assignment. For a little while, Data-Link keeps performing although K had not been assumed or rejected. Whitcomb wants Data-Link to keep performing so that Whitcomb could restructure its business. Whitcomb then decides to use someone else.  Data-Link decides to stop cooperating so DIP gets order to make Data-Link turn over the tapes. Data-Link argues K was assumed by continued use, and that court should set a deadline for rejection or assumption of the K
· Holding
· Whitcomb did not assume executory K. Whitcomb remained current on its post-petition debts and Data-Link suffered no harm nor prejudice through the continued utilization of its computer services. Fact that debtor accepted performance after BK didn't constitute assumption either. Court finds no reason to set a deadline for rejection or assumption of the K either
iii. Unexpired Leases  11 U.S.C. §365(d)(4)
1. Court cannot grant subsequent extension without LL's permission
2. Assumption	
a. If trustee decides to have estate perform K (presumably to gain the benefit of a favorable K) then K must be assumed  remember, assumption also requires court approval, i.e., a motion is required
b. Assumption requires that DIP/trustee comply with the following
i. Cure or proved adequate assurance that the trustee will promptly cure, such default  11 U.S.C. §365(b)(1)(A)
1. Subject to the In re Claremont Acquisition Corp, Inc., 113 F.3d 1029 (9th Cir. 1997) exception for curing of nonmonetary defaults for unexpired leases of real property as opposed to executory K’s
ii. Compensate or provide adequate assurance that the trustee will promptly compensate the other party to the K for any actual pecuniary loss resulting from such default  11 U.S.C. §365(b)(1)(B)
iii. Provides adequate assurance of future performance under the K  11 U.S.C. §365(b)(1)(C)
1. Must be able to have some sort of forecast of future profits, reorganization plan, etc.
c. Effect
i. K obligations become obligations of the estate (administrative expenses)  following assumption, should trustee then breach, entire claim for breach will be treated as an administrative expense
ii. If executory K has been “assumed” and then breached/rejected the K will be deemed breached at the time of post-assumption rejection  11 U.S.C. §365(g)(2)
iii. If there is a conversion of the case, §365(g)(2) provides special rules to determine in which chapter the administrative expense will be asserted (e.g. and administrative expense in the case prior to or after conversion)
d. Limitations to Assumption 
i. The right of a DIP or trustee to assume an executory K is limited in certain instances. An executory K may not be assumed if
1. Applicable law excuses a party, other than the debtor, to such K or lease from accepting performance from or rendering performance to an entity other than the debtor or DIP, whether or not such K or lease prohibits or restricts the assignment of rights or delegation of duties and such party does not consent to such assumption or assignment  11 U.S.C. §365(c)(1)(A)
a. In re Catapult Entertainment, Inc. (9th circuit) interprets the 1986 version of 
§365(c)(1)(A) as posing a "hypothetical test"  K can be assumed or rejected under §365 
or under reorganization  Catapult is still good law for executory K's
i. Facts
· Perlman licensed certain patents to Catapult under nonexclusive licenses and now seeks to bar Catapult, which has since become a Chapter 11 DIP, from assuming the patent licenses as part of its reorganization plan
ii. Issue
· In light of §365(c)(1) of the BK Code, can a Chapter 11 DIP assume certain 
nonexclusive patent licenses over a licensor's objection
iii. Holding and Reasoning
· Adopting and applying the hypothetical test, 9th circuit finds that BK court erred in permitting DIP to assume the patent licenses in question
· The literal language of §365(c)(1) establishes a "hypothetical test"  a debtor in possession may not assume an executory K over the nondebtor's objection if applicable law would bar assignment to a hypothetical third party, even where the DIP has no intention of assigning the K in question to any such third party
· Thus, applying statute to the facts, Catapult MAY NOT assume Perlman licenses
· Since federal patent law makes nonexclusive patent licenses personal and nondelegable, §365( c)(1)(A) is satisfied
· Perlman withheld his consent, thus satisfying §365(c)(1)(B)
· Accordingly, plain language of §365(c)(1) bars Catapult from assuming Perlman license
iv. Rules
· "Hypothetical test"
· Pretend debtor is going to be assuming AND assigning the license
· Then look to see if applicable law would allow assignment of the license without the licensor's consent
· Example
· Personal service Ks.  Under non-bankruptcy law, a non-debtor employee cannot be forced to work for a company he does not want to.  Thus if the company wants to assume K over objection of the non-debtor, it cannot
· “Actual Test”
· Looks at whether debtor is ACTUALLY going to assign the lease
2. The contract is a contract to make a loan, extend other debt financing or financial accommodations to or for the benefit of the debtor or to issue a security of the debtor  11 U.S.C. §365(c)(2)
a. Credit Card Merchant Agreements
i. Merchant bank allows debtor to present charge slips to merchant who gives the charge slips to the issuing bank for payment
ii. Issue
· Is this arrangement, where the debtor is the shopkeeper, a K to make a loan that cannot be assumed in BK or executory K's that can be assumed?
iii. Rule
· Courts find it to be an executory K that can be assumed
e. Note
i. Ipso Facto clauses  terminates an executory K due to insolvency or financial condition, commencement of a BK or the appointment of a trustee under title 11 or a custodian beforehand are generally not effective in BK  11 U.S.C. §365(b)(2) and §365(e)(1)
1. §365(e)(1)  avoids ipso facto clauses in a K  (a clause where K terminates upon insolvency, financial condition, or filing of BK)
a. (e)
i. [bookmark: e_1](1) Notwithstanding a provision in an executory K or unexpired lease, or in applicable 
law, an executory K or unexpired lease of the debtor may not be terminated or modified, and any right or obligation under such K or lease may not be terminated or modified, at any time after the commencement of the case solely because of a provision in such K or lease that is conditioned on— 
· [bookmark: e_1_A](A) the insolvency or financial condition of the debtor at any time before the closing of the case; 
· [bookmark: e_1_B](B) the commencement of a case under this title; or 
· [bookmark: e_1_C](C) the appointment of or taking possession by a trustee in a case under this title or a custodian before such commencement
2. §365(e)(2)  exception to rule that ipso facto clauses are not enforceable in BK
a.  (2) Paragraph (1) of this subsection does not apply to an executory K or unexpired lease of the debtor, whether or not such K or lease prohibits or restricts assignment of rights or delegation of duties, if— 
· [bookmark: e_2_A][bookmark: e_2_A_i](A) 
· (i) applicable law excuses a party, other than the debtor, to such K or lease from accepting performance from or rendering performance to the trustee or to an assignee of such K or lease, whether or not such K or lease prohibits or restricts assignment of rights or delegation of duties; AND
· [bookmark: e_2_A_ii] (ii) such party does not consent to such assumption or assignment; OR
· [bookmark: e_2_B] (B) such K is a K to make a loan, or extend other debt financing or financial accommodations, to or for the benefit of the debtor, or to issue a security of debtor
3. Examples
a. Example #1
i. On 2/1, seller and buyer agreed to sale of goods @$20 a unit with delivery and payment to be made on 4/1. On 3/1, buyer files chapter 11. Because goods can be purchased from another supplier for $15 a unit, buyer, as DIP, seeks to reject K
b. Example #2
i. Under the same K as in #1 above, seller rather than buyer files chapter 11. Seller can sell goods to others at $25 a unit. Seller as DIP seeks to reject the K
c. Example #3
i. Suppose a corporation entered into a 3 year K with an executive. Suppose corporation files BK and could find someone else to take over the executive's K at a lower price. If debtor corporation rejects K, executive could file a pre-petition claim for pre-petition breach of K. Conversely, if K is assumed and then breached, executive would then also have an administrative expense claim
4. Decision to Assume or Reject
a. Code is silent on standard for decision to assume or reject
i. Generally BJR  some variance when K is not burdensome or cost to non-debtor party is disproportionate to estate benefit
iii. Franchise/Licensing Agreements of IP  what happens if debtor licenses a patent that a nondebtor party uses in its business?
1. Lubrizol  what rights does licensee have if debtor rejects an executory K, i.e., when debtor is licensor?
a. Facts
i. K was for right to use a patent, i.e., a license.  K said that debtor RMF, the licensor, was required to notify Lubrizol, the licensee,  of any patent infringement suits/any other licensing or technology
b. Issue
i. Whether RMF, a bankrupt DIP, should have been allowed to reject as executory a technology licensing agreement with Lubrizol, licensee
ii. Because Lubrizol hadn't used the patent, the license, could it be considered an executory K that could be rejected?
c. Holding
i. Yes, license could be considered an executory K that could be rejected pursuant to §365(a). 
Licensing agreement was executory, thus debtor could reject, and it would be treated as a pre-BK claim
ii. Executory K Analysis
1. RMF owed Lubrizol continuing duties of notifying Lubrizol of further licensing of the process
2. Lubrizol owed RMF unperformed and continuing duty of accounting for and paying royalties
d. Note
i. Congress dealt with Lubrizol by enacting §365(n)
1. IP Protection Act was introduced in Congress in 1987 and enacted in 1988. Act overturns 
Lubrizol with respect to IP by adding subsection (n) to §365, which allows licensees to retain rights in IP conveyed to them before the licensor's BK
2. Under §365(n),
a. A licensee can retain the benefits under the license for the remainder of the K term or for such extension that was granted and pay any royalties due OR
i. However, the right to offset is waived &
ii. The right to request administrative expenses would be waived
b. [bookmark: n_2]A licensee can treat it as a breached K and file a claim considered a pre-petition claim
iv. Assignment of Executory K’s  involves performance by and to a third party and a release of BK estate from further liability
1. 11 U.S.C. §365(f)  embodies a special pro-assignment policy to maximize assets for benefit of creditors
2. §365(f)(2)  provides that a trustee or DIP may assign an executory K if
a. Trustee/DIP assumes K or unexpired lease under §365(b)  11 U.S.C. §365(f)(2)(A)
b. Adequate assurance of future performance by the assignee of such K or lease is provided, whether or not there has been a default in such K or lease  11 U.S.C. §365(f)(2)(B)
3. Problems in reconciling  §365(c) and §365(f)
a. Statute not really clear as to how all situations are to be applied, which creates all sorts of problems
i. §365(c) deals with four situations
1. DIP assumes
2. Trustee assumes
3. DIP assumes AND assigns
4. Trustee assumes AND assigns
ii. §365(c)(2)  two things that preclude assumption
1. Nonassignable k
2. K to extend debt financing or to make a loan
b. §365(f) – Assignment of Executory K’s
i. Overview
1. §365(f)(1) allows trustee to assign an executory K notwithstanding a provision in K or in "applicable law" prohibiting the assignment
2. But a K cannot be assigned unless it has been assumed  §365 (f)(2)(A)
3. And what kind of K's cannot be assumed?
a. Those which "applicable law" makes non-assignable
4. In short, the debtor can assign non-assignable agreements, but only if it can assume them, which it cannot if they are non-assignable
ii. In re Pioneer Ford Sales  interprets §365(c)(1)(A);  says §365(c) trumps §365(f)
1. Facts
a. Ford appeals district court decision allowing BK Ford dealer to assign its Ford franchise over Ford's objection to Toyota dealer. Ford offered 45K to estate, Toyota offered more
2. Issue
a. Proper application of §365(c)(1)(A), an exception to a more general provision, §365(f)(1), that allows a trustee in BK (or a DIP) to assign many of the debtor's executory K's even if the K itself says it forbids assignment

3. Holding and Reasoning
a. Court found it was not unreasonable for Ford to reject/withhold its consent because there 
were serious questions of adequate assurance of future performance. Since there are serious questions as to adequate assurance, RI law would make the franchise unassignable
Therefore, neither BK court nor district court had the power to authorize the transfer
4. Assignment relieves trustee and estate from any liability for any breach of such K occurring after such assignment  11 U.S.C.§365(k)
v. Notes
1. §1110  deals specifically with aircraft leases  airplane leases are NOT subject to §365
2. §1113  deals with rejection of collective bargaining agreements  collective bargaining agreements are NOT subject to §365
b. Unexpired Leases – §365 
i. Overview
1. Definition – Unexpired Lease
a. Not defined term, yet has not proven problematic, unlike the term “executory K” 
b. Generally applies to REAL PROPERTY leases, whether short term or longer duration 
2. Rule
a. §365(h)  created to ensure LL’s adequate protection
ii. Rejection
1. Rejection by Debtor as Lessor  11 U.S.C. §365(h)  (not designed to allow debtor to rescind K) 
a. Overview
i. Rejection of executory K's allows DIP or trustee to avoid burden on BK estate of performing K's that are not beneficial to the estate and gives to nondebtor party a claim in BK for breach of K damages
ii. In cases involving bankrupt LL's of real property, under §365(h), the LL as DIP, can refuse to perform collateral obligations such as providing heat, utilities, proper maintenance, etc., but the DIP cannot deprive the lessee of the leasehold itself
1. Under §365(h)(1), the lessee is given an option to treat the lease as terminated for material breach and assert a claim for damages in the BK OR remain possession under the lease
2. Under §365(h)(1)(B), the lessee exercising its option to remain in possession can recover damages resulting from the failure to perform collateral services, but recovery can only be had by deducting those damages from the rent due under the lease  this is to the exclusion of all other remedies
b. Option given to non-debtor tenant
1. §365(h)(1)(A)(i)  treat lease as terminated including damage claim under §365(g) and §502(g); OR
2. §365(h)(1)(A)(ii)  if lease has commenced then debtor can retain rights under the lease including any renewal or extension
a. If the lessee retains its rights, the lessee may offset against rent, the value of any damage caused by the nonperformance after the date of rejection of any obligation of the debtor under such lease (i.e., post-rejection damages for lessor’s non-performance for term and any extension), but the lessee shall not have any other right against the estate or the debtor on account of any damage occurring after such date caused by such nonperformance (i.e., this is to the exclusion of all other remedies) 
c. Purchasers of timeshares or under land sale contracts afforded similar protection  §365(h)(2) and §365(i)
i. Land sale K
1. Buyer enters into K with seller and title is not transferred until ALL payments have been made
d. Conflict between §365(h) and §363(f)  note that the effect of rejection of a PERSONAL property lease by a lessor is not clear
i. Precision v. Qualitech   deals with tension of §363 and the rights of a tenant, who is not the 
debtor, to resist the sale of its interest as the tenant when the debtor seeks to sell the property 
“free and clear of all interest”
1. Overview
a. Debtors Qualitech, who owned and operated a steel mill, induced Precision to enter into a long-term supply relationship.  As part of that relationship, Precision built a supply warehouse on property leased from Qualitech
b. Precision paid $1 per year rent for property and at end of the ten year term, the property and all improvements would revert to Qualitech for $1.  The lease was never recorded
c. After filing for Chapter 11 relief, Qualitech sold substantially all of its assets at a BK auction. The prevailing bidder was an entity controlled by Qualitech’s senior and the sale “free and clear of all liens, claims encumbrances and interests” was approved by the BK court pursuant to §363(f)  free and clear of all interests meant that all persons and entities holding interests other than those expressly preserved in the sale were barred from asserting those interests
d. The new owners, NEW Qualitech, took over the warehouse, which led to a dispute over whether Precision's possessory interest in leased property, pursuant to §365(h) survived
e. BK court found that its sale order issued pursuant to §363(f) had effectively extinguished Precision’s possessory interest bestowed by a lease of the estate’s land. Precision appealed and District Court reversed holding that specific terms of §365(h) governing post-rejection rights of lessees trumped general language of §365(f) authorizing sales “free and clear”
2. Issue  to what extent does §363(f) trump §365(h)
a. Reconciling §363(f), which authorizes sale of a debtor's property free of any "interest" and §365(h), which protects rights of the lessee when debtor rejects a lease of estate property
b. Both parties proceed on the premise that §363(f) alone permits the sale of estate property free and clear of a lessee's possessory interest
c. Where the parties lock horns is on whether the terms of §365(h) conflict with and override those of section §363(f)
3. Holding 
a. 7th Circuit Affirmed
i. Under plain terms of §363(f), sale order extinguished the lessee's possessory interest
ii. Terms of §365(h) do NOT supercede those of §363(f)
· Statutory provisions themselves do not suggest that one supercedes or limits the other. Plain language of §365(h)(1)(A) suggests that it has a limited scope  when a trustee or a DIP REJECTS (not sales) an unexpired lease of real property, i.e., court said that §365(h) is not triggered until the DIP REJECTS
· Here, there was no rejection, thus the statute was not implicated
b. THUS, where estate property under lease is to be sold, §363(f) comes into play, but where property is not sold, and debtor remains in possession but chooses to reject the lease, §365(h) comes into play
4. Notes
a. What could Precision have done and when should they have done it?
i. Could have asked to be reimbursed for the value they would have had, i.e., the money they would have gotten over the 10 year lease, had the court not sold the property free and clear of Precision's interest
ii. Could have asked to have Qualitech make the decision to assume or reject sooner, i.e., have the court set a deadline for Qualitech to assume or reject
· If Qualitech would've assumed, good
· If Qualitech rejected, §365(h) would have applied by express terms of the statute
iii. Note sure if either would have worked, but it would have been worth a shot

2. Rejection by DIP as Lessee  more typical situation (as opposed to rejection by debtor-lessor)
a. Overview
i. When debtor is the tenant, lease is deemed breached IMMEDIATELY before the filing of the case, claim for rent is allowed up until the time of filing, + an administrative claim to the extent the tenant remains in possession after the filing of BK
ii. When a land sale K vendor files in bankruptcy, §365(i) treats the transaction, in effect, as a secured transaction rather than as an executory K
1. §365(i) allows a vendee to remain in possession, make the required installment payments, and, upon completion, receive a deed from the vendor
iii. As is true with respect to executory K's, a trustee in BK or DIP may reject an unwanted lease or assume a favorable lease  §365(a)
1. Rejection of a lease under which the debtor is lessee is a breach of the lease giving LL a claim in BK for damages  §365(g) and §502(g)
2. LL is entitled to a BK claim to the extent that it could have recovered compensatory damages under otherwise applicable law
3. In the case of a lease of real property, however, although amount of LL's BK claim can be no more than the actual damages under nonbankruptcy law, the law is further limited by §502(b)(6)
a. See pg. 284 for a GOOD EXAMPLE of §502(b)(6)
i. Under §502(b)(6), LL can recover no more than one year of future rent, or rent for 15% of the remaining term, whichever is greater
ii. The second limitation of §502(b)(6) applies only to long-term leases
· It means that in no event can the LL claim more than three years of rent
iii. In addition to its capped claim for future rent, the LL is entitled to a claim in BK for any unpaid rent due at the time of the filing AND may have a right to payment of an administrative expense for postpetition rent for the period before the lease is rejected, i.e., may give rise to an administrative claim
b. If the lease has not been assumed, rejection = breach as of the time of the order for relief  11 U.S.C.  §365(g) and §502(g)
c. Damage claim limited by 11 U.S.C. §502(b)(6) cap on landlord damages  1 year or 15%
3. Liability Pending Rejection or Assumption
a. Ipso facto clauses not enforceable in bankruptcy  11 U.S.C. §365(e)
i. §365(e) has made it clear in all cases that a lease can be ASSUMED regardless of an ipso facto clause in a lease
b. §365(f) allows a lease to be ASSIGNED regardless of a clause in the lease prohibiting or restricting assignment
c. What are the rights and obligations of the LL and the BK estate before the debtor’s lease is either rejected or assumed?
i. Debtor/Tenant now required to timely perform its obligations under the lease, i.e., must pay rent/must start making payments  11 U.S.C. §365(d)(3)
1. Under §365(d)(3), BK estate is liable for the rent called for by the lease and other payments, until rejection, regardless of whether the premises are occupied during the period before rejection, and the payments must be made at the time called for by the lease
2. Exception
a. For cause shown, the court may delay performance for up to 60 days from the order for relief, however the performance must occur on the 60th day
3. This provision does not apply to personal property leases or to leases of residential real property
a. Rather, §365(d)(5) requires the debtor-lessee under a personal property lease  to make timely rental payments required under the lease which come due 60 or more days after the order for relief unless based on equities the amount or timing should be altered
b. Also §363(e) makes adequate protection for personal property lessors exclusive to other remedies such as relief from stay
4. When Rejection Occurs
a. In re Thinking Machines Corp.
i. Effective date of the lessee's rejection of a lease is the date of approval of the BK court NOT the motion filing date, which means the difference between the rent due on the motion filing date and on the date of court approval might vary greatly. Court added that BK courts, as courts of equity, MAY enter retroactive orders of approval in cases in which the balance of equities favors this result
b. In re At Home (p.290)  no reason not to treat rejection of the lease as a retroactive order since the debtor moved quickly
5. Timing for Assumption or Rejection
a. Chapter 7
i. §365(d)(1)  if decision not made w/i 60 days after order for relief, K or lease deemed rejected
1. Residential real property leases are deemed rejected unless the trustee assumes or rejects such lease within 60 days from the order for relief, or such additional time as the court may fix for cause shown
2. §351(d)(1) and (d)(2) DO NOT apply to leases of  nonresidential real property  instead see §365(d)(4)
ii. §365(d)(4)  governs leases of nonresidential real property and applies to a BK case under any chapter
1. Overview
a. It requires the written consent of the lessor to extend the time within which a DIP may assume, assume and assign, or reject an unexpired lease of nonresidential real property beyond seven months after the commencement of a voluntary chapter 11 case, unless the lessor consents in writing
b. Absent a court order, the debtor has the earlier of
i. 120 days after the order for relief is entered OR 
ii. The date the confirmation is entered, to assume, assume and assign, or reject
c. For cause, the court can extend the 120 day period for up to 90 days, but after that, it cannot further extend the period without the lessor's consent, i.e., no further extensions unless LL consents
i. This was a major change in the code, which places a big burden on the debtor, especially a retail chain that has multiple locations to determine which properties they want to assume/reject real property leases where the debtor is the tenant
ii. So, if you are representing such a client, it might be a good idea to start surveying these properties before you file bankruptcy to determine which ones you are going to want to accept/reject, since the clock for deciding starts running once you file for BK
2. In Short
a. Non-Residential real property leases are deemed rejected unless the trustee assumes or rejects such lease within 120 days from the order for relief
b. The court may extend that period, on a motion made prior to the expiration of the first 120 day period, for up to 90 days
c. No further extensions unless LL consents
b. Chapters 11, 12 and 13  DIP can defer the decision under the time of confirmation of the plan of reorganization unless the BK court orders the DIP to make an earlier decision
i. §365(d)(2) 
1. Residential real property leases may be assumed or rejected up to the time of plan confirmation
ii. §365(d)(4) 
1. Non-residential  same as chapter 7 except that it is the earlier of 120 days or date of entry of a plan confirmation order
iii. Expiration of Lease
1. §362(b)(10) allows the LL to bring an eviction action in state court without first seeking relief from stay
a. Exception to the automatic stay
b. Example
i. If it’s a five year lease, and lease terminated the day after BK was filed, there's no stay preventing LL from seeking an unlawful detainer and getting relief without seeking relief from stay first
iv. Assumption and Assignment of Real Property Leases  as with executory K's, debtor can reject, assume, or assume AND assign
1. The Perils of Assumption 
a. In re Klein Sleep Products
i. Overview
1. After entering BK, Klein Sleep (the debtor) assumed, with court approval, the unexpired lease it had with Nostas (LL). When the court approved the assumption, there was an implicit finding that there was a benefit to the estate (remember, benefit is required in order to later conclude that an administrative expense priority should be given, i.e., administrative expense priority is given only if a benefit was conferred to the estate). 18 months later, when it became apparent that the reorganization had failed, the newly appointed BK trustee decided to "reject" the lease.  The LL then sought to recover the future rent that was due under the lease. The BK court held, and the district court agreed, that Nostas was entitled to recover as an administrative expense only the rent that had come due before the trustee rejected the lease. Beyond that, Nostas could recover as a general unsecured claim, which receives no priority, only one year's worth of rent coming due after rejection
ii. Issue
1. Whether the future rent gives rise to a general unsecured claim that receives no priority or whether it is, instead, an administrative expense entitled to priority
2. If it is an administrative expense, whether the claim is nonetheless capped at a years worth of rent by §502(b)(6)
iii. Holding
1. Court concludes that the Bankruptcy CODE is ambiguous, so it looks at the Bankruptcy ACT
2. They find that damages arising from the future rent under an assumed lease must be treated as an administrative expense and that it cannot be capped since §502 (which contains the cap on future rent applies only to a "claim or interest, proof of which is filed under §501) does not apply to administrative expenses
b. §503(b)(7) overruled that portion of Klein Sleep that held that the lessor was entitled to an UNLIMITED administrative expense claim
i. Under the amendment, a lessor with respect to a nonresidential real property lease that was previously assumed and then rejected will have an administrative expense claim for future rent capped at an amount equal to the rent "for the period of 2 years following the later of the rejection date or the date of actual turnover of the premises"
ii. Damages for "going dark" and penalties are expressly excluded from the administrative claim
2. Effect of Violation of Use Clause  clauses restricting what a certain property can be used for
a. Matter of UL Radio Corp –  are use clauses the type of restriction that the court can ignore under §365(f); case shows us within reason, court will allow violation of use clause when the use clause would restrict transfer of a lease
i. Facts
1. UL Radio, who sold electronics and repair services, moved for an order, pursuant to §365(f), authorizing it to ASSUME its lease with "Jemrock," the LL, and then ASSIGNING the lease to "Just Heaven"
2. Jemrock opposes the assignment, citing a use clause in the Lease which provides that the lessee shall use the premises only for television service and sale of electrical appliances
3. Jemrock asserts that the assignment to Just Heaven would unlawfully modify the lease by violating the use clause since Just Heaven would be a bistro
ii. Rule
1. Assignment of a lease must comply with §365(f) which imposes two restrictions on assignment
a. Trustee must ASSUME the K or lease
b. Adequate assurance of future performance must be provided aka full benefit of bargain
i. The primary focus of adequate assurance is the assignee's ability to satisfy financial obligations under the lease
iii. Holding
1. The court grants debtor UL's motion to assume and assign the lease to Just Heaven 
2. Congress, in §365, has stated a general policy favoring assignment
3. Balanced against this general policy is the requirement that the non-debtor contracting party receive the full benefit of his bargain
a. Jemrock will receive the full benefit of the bargain under the proposed assignment
b. The assigned has provided adequate assurance of future performance by executing a personal guarantee of payment of rent
3. In re Standor Jewelers West
a. Facts
i. Debtor Standor filed under Ch. 11 and sought to assume and assign a lease for its South Coast Plaza store to Sterling. South Coast Plaza objected to the assumption and assignment of the Lease because of debtor's alleged refusal to provide it with "adequate assurances" that it would comply with a provision in the Lease requiring the lessee to remit to the LL 75% of the appreciation in value of the Lease as a condition to the LL's consent to any assignment
ii. Provision
1. "Debtor you can assign the lease, but if you get more money on the assignment, LL gets 75% of that increase"
iii. BK court held that the provision constituted a restriction on transfer of the lease which was preempted by and invalid pursuant to §365(f). The legislative history of §365(f) states that contractual provisions that modify the terms of a lease upon assignment are invalid, as contrary to the rehabilitative policies of the Code
iv. LL just gets what it gets under the lease, and the debtor gets anything else, i.e., any "bonus value" it might get from assigning the lease 
1. Example  if they get more money on the assignment than what it costs to pay the rent
b. Holding
i. Pursuant to §365(f), a provision which conditions or restricts the ability of a debtor to fully realize the economic value of its lease upon assignment is invalid
ii. Accordingly, BK court order denying SCP's claim to 75% of appreciated value AFFIRMED
v. Shopping Center Leases 
1. §365(b)(3)  VERY specific requirements in the case of future performance under an assumption and assignment of a lease since we don't want 10 coffee shops in 1 shopping center, since mix of a shopping center is important. But what's a shopping center?
a. Summary of Rule
i. The financial condition of the assignee and any guarantors must pass muster & their "operating performance" must meet the level of the original lessee at the time it became the lessee
ii. It appears to require strict enforcement of restrictive use clauses against potential assignees
iii. In short, it severely limits Chapter 11 lessee's ability to assume or assign its shopping center lease and, thereby, to realize on what might be a valuable asset
2. In re Trak Auto Corporation
a. Facts
i. A Chapter 11 debtor-tenant sought to assume and assign its shopping center lease in contravention of a provision that limits use of the premises to the sale of auto parts. Trak is a retailer of auto parts and sought to assume and assign to A&E, an apparel merchandiser. West Town objected that it would breach the lease provision and would disrupt the shopping center's tenant mix
b. Issue
i. Resolve the conflict between §365(f)(1), which generally allows a debtor to assign its lease regardless of a provision restricting assignment AND §365(b)(3)(C), which specifically requires a debtor-tenant in a shopping center to assign its lease subject to any provision restricting use of the premises
c. Holding
i. §365(b)(3)(C), the more specific provision, controls in this case
ii. When there's a shopping center, §365(b)(3)(C) trumps §365(f)(1)  thus, being a shopping center can have significant consequences
iii. Because A&E does not propose to take the West Town lease subject to the restriction limiting premises use to the retail sale of auto parts and accessories, Trak Auto's motion in BK court to assume and assign the lease must be denied under §365(b)(3)(C)
VIII. Avoiding Powers  purpose = protect estate from a big piece of pie going out, but only a small piece coming back in
a. Introduction
i. Rules
1. 28 U.S.C. 1334 – governs SMJ of BK court, i.e., what is the power of the BK court
a. Bankruptcy cases and proceedings
i. a) except as provided in (b), district courts shall have original and exclusive jdx of all cases under title 11
ii. b) district courts shall have original but not exclusive jdx of all civil proceedings arising under title 11, or arising in or related to cases under title 11
iii. c)1) except with respect to a case under Chapter 15 of title 11, nothing in this section prevents a district court in the interest of justice, or in the interest of comity with State courts or respect for State law, from abstaining from hearing a particular proceeding arising under title 11 or arising in or related to a case under title 11  gives district court discretion/right to abstain
iv. c)2) upon timely motion of a party proceeding based upon a State law claim or State law cause of action, related to a case under title 11 but not arising under title 11 or arising in a case under title 11, with respect to which an action could not have been in a court of the US absent jdx in this section, the district court shall abstain from hearing such proceeding if an action is commenced, and can be timely adjudicated, in a State forum of appropriate jdx  discusses claims with no IBJ; when district court MUST abstain
2. 28 U.S.C. 157 – procedures
a. Each district court may provide that any or all cases under title 11 and any or all proceedings arising under title 11 or arising in or related to a case under title 11 shall be referred to BK judges for district
b. BK judges may hear and determine all cases under title 11 and all core proceedings under title 11, or arising in a case under title 11
c. Core proceedings include, but are not limited to
i. Proceedings to determine, avoid, or recover preferences  basically, if it’s a preference, it MUST be heard in BK court
3. Note on why these statutes are related
a. If you don’t want to be in the district court, you may have a basis for asking the court to abstain, so that case stays in BK court. However, 28 U.S.C. 157 (b)(2)(f) states that avoidance/preference proceedings MUST remain in BK court
b. Preferences  avoidances are adversary proceedings; preferences can happen voluntarily or involuntarily 
i. Overview	
1. 11 U.S.C. §547 – Preferences 
a. Introduction
i. Policy  in BK, generally value of assets in estate are less than sufficient to pay creditors in full
1. Attempt to treat creditors similarly situated in a similar manner  in most instances that means a pro rata distribution to unsecured creditors
2. A preference, by which a creditor receives a payment or transfer in close proximity to BK operates to disrupt this distributive scheme 
ii. §547 is designed to undo pre-BK transfers which would otherwise have the effect of frustrating the distribution scheme
2. Preference Defined – 11 U.S.C. §547(b)  the PRIMA FACIE CASE for preference
a. Except as provided in (c) and (i) of this section, the trustee may avoid any transfer of an interest of the debtor in property which meets the following 5 ELEMENTS
i. The transfer is to or for the benefit of a creditor  §547(b)(1)
1. “TRANSFER”  101(54) VERY BROAD
a. Creation of a lien
b. Retention of title as a security interest
c. Foreclosure of a debtor’s equity of redemption OR
d. Each mode, direct or indirect, absolute or conditional, voluntary or involuntary, of disposing of or parting with –
i. Property OR
ii. An interest in property
ii. The transfer was for or on account of an antecedent debt owed by the debtor before the transfer was made  §547(b)(2)
1. Antecedent debt  debt antecedent to the BK, i.e., already owed before the BK was filed
iii. The transfer made while the debtor was insolvent  §547(b)(3)
1. Presumption of insolvency on and during 90 days prior to date of filing BK petition  §547(f)
2. However, it's only an evidentiary presumption, so if you can prove debtor is solvent, you should still try
a. Example
i. With publicly traded companies with information online, you should at least make an effort to look and see if there is information to prove that debtor is solvent
iv. The transfer is made on or within 90 days of the petition date OR in the case of “insiders,” between 90 days and one year before the petition date  11 U.S.C. §547(b)(4)
1. Definition of insider= §101(31)
v. The transfer enables the creditor to get more than such creditor would receive
1. (a) if the debtor were liquidated under chapter 7
2. (b) the transfer had not been made; and 
3. (c) such creditor received its pro rata share under the provisions of title 11  §547(b)(5)
ii. Liability of Transferee - §550  look at §550 and §551 together
1. Rules
a. [bookmark: a]§ 550 – liability of transferee of avoided transfer
i. (a) Except as otherwise provided in this section, to the extent that a transfer is avoided under section 544, 545, 547, 548, 549, 553 (b), or 724 (a) of this title, the trustee may recover, for the benefit of the estate, the property transferred, or, if the court so orders, the value of such property, from—
1. [bookmark: a_1][bookmark: a_2] (1) the initial transferee of such transfer or the entity for whose benefit such transfer was made; or 
2. (2) any immediate or mediate transferee of such initial transferee
ii. [bookmark: b](b) The trustee may not recover under section (a)(2) of this section from— 
1. [bookmark: b_1](1) a transferee that takes for value, including satisfaction or securing of a present or antecedent debt, in good faith, and without knowledge of the voidability of the transfer avoided; or 
2. [bookmark: b_2](2) any immediate or mediate good faith transferee of such transferee
b. §551 – automatic preservation of avoided transfer (see below)
2. Overview
a. §550 gives Trustee or DIP the option of recovering the property which is the subject of an avoidable transfer or the value of such property, for the benefit of the estate
i. Definition of transfer  §101(54)
1. Definition is VERY broad (ANY means of transferring property basically)
ii. Note
1. When you plead an avoided transfer, it's important to plead BOTH §547(b) – preferences – and §550 – liability of transferee of avoided transfer
b. That recovery may be from
i. The initial transferee  11 U.S.C. §550(a)(1)
ii. Any immediate or mediate transferee of the initial transferee  §550(a)(2)
1. Recovery from a immediate or mediate transferee LIMITED if the immediate or mediate transferee took for value in good faith and without knowledge of the avoidability of the transfer §550(b)
c. Trustee/DIP is entitled to a single satisfaction under §550(a)  §550(d)
d. There is a good faith exception granting a lien where the transferee has made improvements to property (personal or real) which is the subject of the avoidance action  11 U.S.C. §550(e)
iii. Preservation of Avoided Lien - §551/ Statute of Limitations - §546(a)
1. Overview
a. §551 – automatic preservation of avoided transfer
i. A lien avoided under the various avoidance power sections (§§544, 545, 547, 548, 549, 550 etc.) may be preserved for the benefit of the estate but only with respect to POE
ii. Example
1. Debtor owns blackacre worth $150,000 and has two liens against the property: A for $100,000 and B, which is junior, for $100,000. Assume further that A’s lien, which is senior, is avoidable as a preference. The trustee can avoid the lien. The question is what happens to B’s lien
2. §551 preserves avoided liens and transfers preserved for the benefit of the estate
b. An avoidance power action, including a §547 claim, must be commenced within the time constraints specified under §546(a)
1. §546 – limitations on avoiding powers
a. (a) An action or proceeding under section 544, 545, 547, 548, or 553 of this title may not be commenced after the earlier of—
i. [bookmark: a_1_A](1) the later of—
· [bookmark: a_1_B](A) 2 years after the entry of the order for relief; or 
· (B) 1 year after the appointment or election of the first trustee under section 702, 1104, 1163, 1202, or 1302 of this title if such appointment or such election occurs before the expiration of the period specified in subparagraph (A); OR
ii. (2) the time the case is closed or dismissed
2. Examples (p. 325)
a. Debtor owns blackacre worth $150,000 and has two liens against the property, A for $100,000 and B, which is junior to A, for $100,000. Assume that A’s senior lien is avoidable
i. Under state law, if there was a defect in the senior lien, the junior lien would slip in and be paid in full. However, in BK, if the trustee is able to knock out the senior lien, the junior lien can't just step in since that senior lien amount is preserved for the benefit of the estate
ii. RULE
1. Anytime a lien is avoided under avoidance powers, the junior lien can't just step in if a senior lien is defective 
b. On 5/1 Smith was indebted to Jones on an overdue unsecured loan made the previous year. On 5/1 Smith paid Jones cash equal to the amount due on the loan. At the time of payment Smith had other unpaid debts which exceeded Smith’s assets. On 7/15 Smith filed a Chapter 7 Petition
i. Is this a preference?
1. Yes a preference since all elements are met
a. Transfer is to or for the benefit of the creditor  cash payment
b. On account of antecedent debt  yes paying for a debt due a year before
c. While the debtor was insolvent  yes, presumption of 90 days
d. Transfer was made on or within 90 days of petition filing
e. Allows creditor to receive more than they would have  here, unsecured loan and other unpaid debts which exceeded Smith’s assets; in Chapter 7, unsecured almost always get nothing
2. Notes
a. Doesn’t matter if creditor knew of debtor’s financial condition when they received payment  strict liability
b. 547(g)  trustee has the burden of proving avoidability of a transfer and the creditor or party in interest against whom recovery or avoidance is sought has the burden of proving the nonavoidability of a transfer
c. Suppose on 5/1 Smith had not paid the loan and that Jones on that date had obtained a prejudgment attachment lien on the property of Smith with a value exceeding the amount due on the loan. At the time of BK (7/15) Smiths assets included the property on which Jones had an attachment lien
i. Yes, it’s a preference
1. There was a transfer for the benefit of creditor since a transfer can include creation of an involuntary lien
2. All the other elements are the same as the above hypo
d. 9/1 bank loans $10K to debtor secured by a lien on equipment worth more than the loan amount. One year later on 9/1 Debtor repays the $10K loan plus interest.  Assume that the equipment is worth more than the principle plus interest. On 11/1 Debtor files a BK petition
i. It wouldn't be a preference because the creditor would have gotten the same thing had they liquidated under Chapter 7  would have been paid in full, wouldn't have received more than it would have under a straight liquidation
ii. Here, we're positing that we have more collateral than what's paid on the debt
1. This is because the trustee would sell the property or it would abandon the property back to the creditor, and in either event the property, the collateral, exceeds the amount of the loan including interest, thus if there was a foreclosure someone would buy it at the interest sale, etc.  The creditor would have been paid in full regardless because collateral exceeded debt
2. BUT, if there was a $10K secured claim where the collateral is only worth $7K, this could be avoidable as a preference if there was payment in the 90-day period  creditor would get more than he would get here in a liquation.  This is because his claim would be satisfied to $7K and the $3K is an unsecured claim that is subject to pro rata distribution
iv. Transfer of Property of Debtor  what does this mean?
1.  “Earmarking”  where third parties, such as a guarantor, provide source of payment to creditor 
a. Under §547(b), there must be a transfer of the debtor’s property before there can be a preference
b. A problem arises where third parties, such as a guarantor provide the source of payment to the creditor in question
c. Is it a transfer of property of the debtor? 
i. This is the so called “Earmarking Doctrine”
ii. Examples
1. Bank is owed 100k by debtor.  Shareholder has given bank a guarantee on the debtor’s loan.  If the shareholder pays the loan on the debtor’s behalf when the debtor is insolvent w/in 90 days of bankruptcy, is this a preference?
a. This is not a preference because it is just a switching of creditors, and the estate has not been depleted by the transferring of the debt from the bank to the shareholder
2.  After the bank asks the shareholder/guarantor to pay the debt, the shareholder asks the debtor for a lien on property. Is this an avoidable preference?
a. The transfer of a NEW security interest that did not exist before has depleted the POE
3. Debtor owes 3 different creditors each 10k.  Debtor gets a loan from the bank for 30k to pay off the loans. If the money went directly from the bank to the creditors, net effect is non-preferential because you have substituted one creditor for 30k w/ three creditors for 10k
a. If the loan disperses into the debtors account, the courts sometimes find this preferential because the debtor had access to the funds so it appears as the debtor giving preference to these creditors with money that he had access to
2. When the transfer is “deemed” to have occurred where perfection of the transfer is required  §547(e)
a. [bookmark: e]§547(e) – Time of  PERFECTION and TRANSFER
i. [bookmark: e_3]Definition of Perfection §547(e)(1)
1. Real property
a. When a bona fide purchaser cannot acquire an interest that is superior to the interest of transferee
2. Personal property
a. When a creditor cannot acquire a judicial lien superior to interest of the transferee
ii. Definition of Transfer §547(e)(2)
1. At the time the transfer takes place between the parties if the transfer is perfected on or w/in 30 days
2. At the time of perfection if perfection occurs after 30 days
3. Immediately before the filing of the petition if the transfer is not perfected at the later of
a. The commencement of the case; OR
b. 30 days after the transfer takes effect between the parties
iii.  (3) For the purposes of this section, a transfer is not made until the debtor has acquired rights in the property transferred
b. Note
i. If the payment is by check, when is the transfer deemed to have occurred?
1. When the check is cashed
v. Defenses or Exceptions To Preferences  §547(c) (ONLY if §547(b) is met would you go onto §547(c))  creditor burden to prove defense
1. Contemporaneous Exchange for New Value - §547(c)(1) 
a. The so called C.O.D. transaction
i. Typical transaction  you go into the store, give the cashier money, and they give you a coke
ii. Creditor and debtor must intend a contemporaneous exchange for new value at the time of the transaction
1. Often mortgages not recorded until a few days after the transaction but usually OK because of intent
b. Dean v. Davis  famous BK case
i. Facts
1. 9/3 debtor obtained loan from Dean on debtor's promise to secure the loan with a lien on all of debtor's property. Idea was this was to happen contemporaneously. However, mortgage wasn't executed until 7 days later, when it was also was recorded
ii. Issue
1. Was this preferential?
iii. Holding
1. Mortgage was given for a substantially preferential advance
2. In effect, the 7 day delay was not terribly consequential
3. Thus, this was a contemporaneous exchange and not avoidable

c. Hypo on §547(c)(1)
i. Rule
1. To constitute a contemporaneous exchange, it must be intended to have been one
ii. Example
1. Bank has unsecured loan with person, 30 minutes later finds out person is shaky financially, calls him in and secures the loan. This is not a contemporaneous exchange because at the time loan was made, intent was not contemporaneous exchange
2. TAKEAWAY  must look at intent
2. Small Claim Exceptions
a. In a consumer case (where the debtor’s debts are primarily consumer debts) where the aggregate value of all property which is the subject of the avoidable preference is $600 or less  §547(c)(8)
i. Basically, can't sue someone for a $500 preference in a consumer case even though it might meet the test of §547(b)
b. NEW  in a non-consumer case where the aggregate value of all property transferred that constitutes the preference is less than $5,475  New §547(c)(9)
i. New venue provision may also affect preferences under $10,000  See. 28 U.S.C. §1409(b)
1. Between $5,475 and $10K, must go to where the person is and sue, opposed to nationwide SOP in all other BK cases. This provision makes it impracticable for a trustee or debtor to sue for preferences under 10k where the creditor or debtor resides in a different district or state
3. Enabling (PMSI) Loan Exception  §547(c)(3)
a. Transfer that creates a security interest in property acquired by the debtor to the extent such security interest secures new value that was
i. Given at or after the signing of a security agreement that contains a description of such property as collateral
ii. Given by or on behalf of the secured party under such agreement
iii. Given to enable the debtor to acquire such property; and 
iv. In fact used by the debtor to acquire such property; and
v. That is perfected on or before 30 days after the debtor receives possession of such property
1. Unperfected claims usually become unsecured claims but here it is avoidable as a preference if it takes place w/in 90 days and it’s not a claim at all 
b. Loan has to be intended to enable the debtor to purchase the collateral and then perfected w/in 30 days or else a preference 
i. This exception typically applies to cars
c. Example of an enabling loan, i.e., a security interest granted to enable debtor to acquire the collateral
i. Car loan
1. Go to dealership. Bank or financing company gives purchase price to car dealership and that loan is secured by a lien on the car
2. Enabling period more lax because you have a 30 day period to perfect the lien
4. Ordinary Course of Business  §547(c)(2)  by far the most commonly litigated defense
a. Policy  to protect regular business transactions
b. RULE
i. A transfer is excepted from avoidance as being in the ordinary course of business under §547(c)(2) if the following criteria are satisfied: (note that is used to be a three part test and conjunctive)
1. 547(c)(2) – payment of a debt incurred in the ordinary course of business of the debtor and the creditor (subjective test) and either of the following:
a. (A) The transfer was made in the ordinary course of business of the debtor and the transferee; OR
b. (B) The transfer was made according to ordinary business terms

c. Meaning of incurring debt in the ordinary course of business
i. Union Bank v. Wolas  long term debt may qualify
1. 9th Circuit
a. As a matter of law, long term debt could not qualify as a debt incurred in the ordinary course of business
2. Supreme Court
a. Long term debt does qualify  as a matter of law, long term debts are NOT precluded
b. Fact based inquiry to see if something is a long term or short term debt
c. There's nothing in the statute that says it can't be long term debt
d. Industry Standard  §547(c)(2)(B) 
i. Matter of Tolona Pizza Products Corp.  idiosyncratic transactions; makes it a much easier defense to establish since it made it a disjunctive test (transfer made in ordinary course of business of debtor and transferee OR transfer was made according to ordinary business terms, i.e., consistent with ordinary industry standards)  creditor’s industry is used to set the standard
1. Facts
a. Tolona, debtor, was a pizza-maker.  It issued eight checks to its sausage supplier, creditor Rose, within 90 days before being forced into involuntary bankruptcy by its creditors. The checks, which totaled $46,000, were sought to be voided as preferences by the trustee.  Rose argues ordinary course of business exception.  Rose’s invoices required for Tolona to pay w/in 7 days of receipt of goods.  However, Tolona and Rose’s other customers usually paid w/in 21 days and if they paid later than 28-30 days Rose would withhold future shipments. Tolona was treated differently and was always permitted to make payments beyond the 21 and 28 day periods
2. Issue
a. Do we have a defense?
3. Holding
a. Yes
4. Analysis 
a. Payment of a debt incurred in the ordinary course of business of debtor and creditor
i. Yes incurred to buy pizza toppings
b. Subjective Standard of ordinary course of business of debtor and transferee OR
i. Yes, this was ordinary business practice to pay late between these parties
c. Objective standard of transfer was made according to ordinary business terms in industry
i. Yes, in this industry late payment was common practice
ii. Must look if there are such idiosyncratic factors that fall outside the broad range of practices in the creditors area  Court pretty much laxed this part of the test
· “We conclude that “ordinary business terms” refers to the RANGE of terms that encompass the practices in which firms similar in SOME GENERAL WAY to THE CREDITOR IN QUESTION ENGAGE, and that only dealings so idiosyncratic as to fall outside that broad range should be deemed extraordinary and therefore outside the scope of [the exception]”
ii. National Gas  in course supplement; must consider DEBTOR and CREDITOR’S INDUSTRY for second prong
1. Overview
a. 1 million line of credit from bank. Bank also provided a working capital line for another $2.5 million. Bank also issued letters of credit. Debtor made payments totaling about $3 million to the lender within 90 days of BK. These qualify as preferences, but they tried to claim the defense of ordinary business expense
2. Issue
a. Now that statute changed from conjunctive to disjunctive test, how does the case apply?
3. Holding
a. Must consider the debtor's AND the creditor's industry for second prong  thus,
i. Must find some real evidence if you're going to prevail on the defense and 
ii. Must look at debtor's and creditor's POV's  which is a change from Tolona Pizza which said just look at creditor's
b. Here, bank offered no industry experts. Looking from debtor's POV, and debtor's industry standard, they were doing things in the ordinary course of business
4. Note
a. Not sure the precedential value National Gas will have for other circuits
5. New Value or Subsequent Advance Exception - §547(c)(4)  instead of not disturbing normal relationships between debtors and creditors, this is about the diminution of the estate, i.e., have other creditors been harmed by these transfers? §547(c)(4) talks about SUBSEQUENT advances
a. Policy  to the extent the estate has not been depleted, creditors have not been harmed
b. A transfer is excepted from avoidance if after the transfer the creditor gave new value to or for the benefit of the debtor and new value is subject to the following two limitations
i. It is not secured by an otherwise unavoidable security interest; and
ii. On account of which new value the debtor did not make an otherwise unavoidable transfer to or for the benefit of the creditor
1. Example  if subsequent value was given for subsequent COD transaction
c. In re IRFM
d. Example – New Value Defense --- one of the EASIEST defenses to apply; key to this is a SUBSEQUENT advance
i. Example
1. Day 1:   Creditor ships $100 in goods to debtor
2. Day 15: Debtor pays creditor $100 for Day 1 shipment
3. Day 30: Creditor ships $125 in goods to Debtor
4. Day 45: Debtor pays creditor $125 for Day 30 shipment
5. Day 60: Creditor ships $150 in goods to debtor
6. Day 80: Debtor pays creditor $150 for day 60 shipment
7. Day 90: Bankruptcy petition is filed
ii. Old law  Net Result Rule
1. Total all shipments and all payments to determine if there was a payment 
2. Here total shipments were $375 and total payments were also $375 hence no preference
iii. §547(c)(4) changed net result to subsequent advance rule
1. Under IRFM only the day 80 shipment could be avoided because no subsequent extension of value was given after the payment
vi. Letters of Credit and Preference Claims 
1. Overview
a. Basically a document, essentially as good as cash, where bank puts name on the line saying its good
i. K between seller and buyer
ii. Bank would issue a letter of credit for X amount of money payable to seller
iii. Once goods are shipped to buyer, seller would deliver to bank saying all the stuff was delivered and the sale transaction was completed
iv. Once this happens, it could draw on the letter of credit and the bank has to pay
b. Why would the bank pay X amount of money to the seller for an obligation of the buyer?
i. There is an obligation that the buyer has to the bank to reimburse the bank, aka reimbursement K
ii. Typically, the bank will be secured
1. Basically, it’s a guarantee of the buyer to the bank
c. What's very important is that the ability of the seller to draw on the letter of credit is INVIOLABLE, i.e., will be VERY DIFFICULT to preclude the seller from withdrawing on the letter of credit
d. What has become more common is to use the letter of credit as a guarantee aka as a standby
2. Division 5 of the Uniform Commercial Code deals with letters of credit. A letter of credit (or “L/C”) typically consists of three obligations:
a. The contract/agreement between the debtor and one of its vendor(s)
b. The letter of credit issued by the Bank or other issuer pursuant to which the vendor is typically entitled to draw on the credit for payment of contract (1) above; and 
c. The reimbursement obligation pursuant to which the debtor pays the bank or issuer for the L/C
3. In the commercial world L/C’s are sacrosanct and courts, absent extraordinary circumstances which requires a showing of actual fraud, will not enjoin the draw on the L/C (payment to the beneficiary who is typically the creditor)
4. In Re Powerine
a. Overview
i. When debtor Powerine purchased oil from Koch, he secured the purchase with the assignment of two irrevocable standby letters of credit issued by a lender. The letters of credit were partially secured by debtor's assets. Before the letters of credit expired, Powering paid Koch for the purchase. When Powering filed Chapter 11 BK, Koch, the unsecured creditors committee, sought to recover the payment. The BK court held that the transfer was protected by the contemporaneous exchange for new value exception. The BAP affirmed on a different ground, holding that the payment was not a preference because it did not enable Koch to recover more than it would in a Chapter 7 liquidation. On appeal, the court held that it was error to consider the right to draw on third-party letters of credit in deciding whether Koch had received a preference. Because Powerine's pre-petition payment enabled Koch to recover more than it would have in a Chapter 7 liquidation, it was therefore a preference
b. Issue
i. Did Koch receive more than it would have in a straight liquidation case? 
c. Holding
i. Yes. The bank debt exceeded the letter of credit assets so “freeing the lien” doesn’t really help POE.  By not drawing on the letters, K wasn’t freeing up assets but he was lessening the deficiency claims to the bank
ii. The letter of credit is irrelevant because payment comes from the bank, not POE it’s just an extra encumbrance on the POE
iii.  The ability to draw on the letter of credit does not satisfy contemporaneous exchange for new value because Koch got more than he would have gotten in a straight liquidation because he got $3.2 million from the property of the estate and if he drew on the letter, he would have been paid from the bank
d. Letters of Credit Hypo
i. Lets say that the letter of credit was unsecured, i.e., the bank gave the seller money for Koch, would this be a preference by Koch? NO because Koch is just trading creditor's, none of its property interest is being affected  §547(b) transfer of an interest of debtor and “earmarking” doctrine
c. Setoff & Recoupment  §553
i. Setoff
1. Overview
a. Setoff aka Offset  not really a BK concept, but a CL concept of policy
i. Two parties who owe each other debts, rather than sending payments back and forth, the debts just cancel each other out
ii. Setoff is essentially a type of secured claim where the debtor has a claim against a creditor
iii. §506(a) treats non-BK setoff rights as giving rise to a secured claim to the extent of the amount owed to the debtor is available for setoff and an unsecured claim to the extent that the creditor’s claim exceeds the amount of the debt owing to the debtor
iv. Policy
1. It's silly to have A sue B for X amount of money and for B to sue A for X amount of money
2. Let's just take the counter-balanced amount and be more efficient, prevent multiplicity of suits
v. Examples
1. Assume that A is an individual, but is serving as a trustee that actually borrowed the money from B, but B owes A the money as an individual, can offset be ok?
a. No. You must have MUTUALITY  debts must be owed in the SAME CAPACITY
2. Also, if debt to A is owed to B pre-bankruptcy, note the debt to B is owed to A post-petition, NO SETOFF EITHER BECAUSE NO MUTUALITY
3. Common Offset
a. When you have a checking account at the bank and you also owe them on a loan
2. Setoff v. Administrative Freeze
a. Citizens Bank v. Maryland  whether a bank may place a hold (freeze) on a deposit account without violating §362(a)(7)?
i. Overview
1. Petitioner creditor had a checking account and a loan with the bank. After being default on the loan, the bank froze the checking account. Court held that petitioner's administrative hold did not constitute a setoff and did not violate the automatic stay
a. Issue was really a fight about sanctions against the bank
2. What's really going on here in terms of what the court is doing?
a. Isn't the freeze interfering with POE?
i. IT’S SHIFTING BURDEN TO THE DEBTOR – procedural, rather than substantive change – to show it violates the automatic stay, i.e., if you want use the money, you, the debtor, need to justify it, rather than the other way around
3. Hypo on p. 367
a. Problem # 2 
i. Debtor owed bank $20K on past-due loan, and debtor’s checking account was also overdrawn by $1K.  Bank demanded payment, debtor said he couldn’t pay and BK was imminent.  Bank encouraged debtor to sell property, which debtor did and debtor placed proceeds in account so bank could offset.  Here, the debt incurred by the bank via debtor’s deposit in the bank account occurred during the preference period.  The purpose of obtaining the debt was for the bank to offset the debtor’s debt to the bank.  Thus it’s avoidable via 553(a)(3)
1. §553(a)(3) would apply and the offset would not be allowed
a. When the bank said to the debtor to sell blackacre and put it in the bank account, those are obligations that the bank owes to the debtor
2. Note  had the bank not induced this action by the debtor, §553 would not apply because  553 does not affect any right of a creditor to offset a mutual debt owing by such creditor to the debtor that arose before the commencement of the case
b. Note
i. Post-petition set off is not affected by §553(b)
ii. Hypo
1. Debtor owes $100K.  90 days before BK, there is $50K in bank account that bank mutually owes debtor.  On BK there is $75K in the account, creating a 25k change in position.  The improvement in position during the 90 day period cannot be offset
4. Limitations To Setoff
a. Setoff under applicable bankruptcy is limited by the following:    
i. Mutuality of debt and parties/capacity
ii. Ban on setting off pre-petition claim creditor against a post-petition debt which the creditor owes the debtor (subject to the recoupment exception)
iii. §553(a) limits on acquiring setoff rights during the preference period; and
iv. §553(b) improvement of position test
ii. Recoupment  important to keep recoupment idea in mind in contrast to setoff
1. The claim of the creditor and the debt owed to the creditor arise out of the same transaction
a. Examples
i. # 1
1. Publisher gives advance. Out of royalties, publisher gets to deduct advance  right of recoupment, i.e., even if royalties come in post-BK, they can be offset post-BK via recoupment, but note, although this looks like an offset, this is not really offset, it's recoupment
ii. # 2  Obligation to reimburse medicare, medicaid etc. = recoupment, NOT setoff
2. Rule
a. Right of recoupment survives BK and can recoup after BK has been filed
3. In re B&L Oil Co.
a. Overview
i. Ashland was entitled to purchase oil from B&L under an oil division order. Ashland made overpayments of about $90,000 for oil delivered by B&L to Ashland pursuant to the oil division order. Shortly after the overpayments were made, B&L filed bankruptcy. After filing chapter 11 B&L, as DIP, continued delivery of oil to Ashland under the oil division order. In order to recover the pre-bankruptcy overpayments Ashland withheld about $81,000 from payments owed to B&L with respect to post-bankruptcy deliveries of Oil
ii. Whether a creditor can recoup overpayments made before bankruptcy by withholding money owed for purchases that a creditor made from the debtor after bankruptcy? 
d. Fraudulent Transfers
i. Introduction
1. Rules
a. §544(b) – trustee as lien creditor and as successor to certain creditors and purchasers 
i. (b)(1) Except as provided in paragraph (2), the trustee may avoid any transfer of an interest of the debtor in property or any obligation incurred by the debtor that is voidable under applicable law by a creditor holding an unsecured claim that is allowable under section 502 of this title or that is not allowable only under section 502(e) of this title
ii. (2) Paragraph (1) shall not apply to a transfer of a charitable contribution (as that term is defined in section 548(d)(3)) that is not covered under section 548(a)(1)(B), by reason of section 548(a)(2). Any claim by any person to recover a transferred contribution described in the preceding sentence under Federal or State law in a Federal or State court shall be preempted by the commencement of the case
b. §548 – fraudulent transfers and obligations
i. The trustee may avoid any transfer of an interest of the debtor in property, or any obligation incurred by the debtor, that was made or incurred on or within 2 years before the date of filing of the petition, if the debtor voluntarily or involuntarily
1. Made such transfer or incurred such obligation with actual intent to hinder, delay, or defraud any entity to which the debtor was or became, on or after the date that such transfer was made or such obligation was incurred, indebted OR
ii. §550  trustee can recover transfer or value of transfer; as to an immediate or mediate transferee, there is a defense if they didn’t have knowledge or it was in good faith
1. Except as otherwise provided in this section, to the extent that a transfer is avoided under §544 OR §548 of this title, the trustee may recover, for the benefit of the estate, the property transferred, OR, if the court orders, the value of such property from –
a. The initial transferee of such transfer or the entity for whose benefit such transfer was made; OR
b. Any immediate or mediate transferee of such initial transferee
iii. Summary
1. §548(a)(1)(A) allows the BK trustee to avoid fraudulent transfers made with actual intent to hinder, delay, or defraud creditors
2. §550(a) allows the trustee to recover the property transferred "for the benefit of the estate"
3. §541(a)(3) provides that the property recovered regains its status as property of debtor's estate available for distribution to claimants
2. Rules Summary  §544(b) and §548 are two sources of similar, but not identical, fraudulent transfer law
a. 11 U.S.C. §548
i. Allows a trustee or DIP to avoid fraudulent transfers made within two years of petition date. Two year limitation first goes into effect for BK cases filed after April 20, 2006  prior to that time the statute is one year
ii. There are two types of fraudulent transfers under the BK Code
1. Intentional fraudulent transfer aka actual fraud
a. Intent to hinder, delay, fraud, within two years ; within 4 years under §544 CA state law
2. De facto fraudulent transfer aka constructive fraud
a. Transfers that aren't necessarily made with intent to fraud, but the effect is to defraud, deplete what assets are available
b.  11 U.S.C. §544(b) and applicable state law version of the Uniform Fraudulent Transfer Act (“UFTA”), which in California is Cal. Civ. Code §§3439 et. seq   REMEMBER, §544 depends on STATE LAW
i. Trustee given standing as an unsecured creditor under state law, i.e., use of §544(b) requires that there be a creditor holding a claim allowable in BK who could assert the state UFTA claim 
ii. Under CA Law, SOL is 4 years  Cal. Civ. Code §3439.09
1. Major CA Difference
a. Under CA law, the reach back is 4 years, i.e., not limited by BK Code 2 year limit
b. Thus, whenever you plead it, plead it both under §548 of the BK Code and §544(b) + applicable provision of state law
c. Buyer's Defenses to Transfer Being Fraudulent?
i. §548(c)  Innocent Buyer Defense to Fraudulent Transfers
d. Note  If it's avoidable, ENTIRE transfer is avoidable
3. Policy
a. To protect creditors from a diminution of assets otherwise available to pay creditor claims
b. To discourage the dishonest debtor
c. Morre v. Bay, 284 U.S. 4 (1931)  the avoiding power right, upon which §544(b) is based, is
i. Taken from the pre-petition creditor and given to the estate; AND 
ii. Is not limited to the damages suffered by the creditor who held the avoiding power pre-BK
d. Example
i. Assume debtor made a fraudulent transfer of property worth $1,000,000.  Under state law one creditor with a claim for say $100 can avoid the transfer.  Assume that no other creditor has a right under applicable state law to avoid the transfer and that the creditor with the $100 claim is entitled to have that claim paid from the property transferred. What is the effect of BK if the $100 claim exists as of BK?
1. The entire transfer for $1,000,000 is avoided and that would go to the benefit of the estate
ii. Actual Fraudulent Transfers
1. 11 U.S.C. §548(a)(1)(A) 
a. The trustee may avoid a transfer made within 2 years if the debtor voluntarily or involuntarily “made such transfer or incurred such obligation with actual intent to hinder, delay, or defraud any entity to which the debtor was or became, on or after the date that such transfer was made or such obligation was incurred, indebted
i. What is actual intent to hinder, delay, or defraud?
1. Looking at circumstances surrounding the transfer, courts have identified several objective indicia, that taken together, strongly indicate fraudulent intent
2. These indicia have been referred to as "badges of fraud"
a. Insider relationships between parties
b. Retention of possession, benefit or use of the property
c. The lack of inadequacy of consideration for the transfer
d. The financial condition of the party sought to be charged both before and after the transaction at issue
e. The existence or cumulative effect of the pattern or series of transactions or course of conduct after the incurring of debt, onset of financial difficulties, or pendency or threat of suits by creditors
f. The general chronology of events and transactions under inquiry
g. An attempt by the debtor to keep the transfer a secret
2. Cal. Civ. Code §3439.04  
a. “A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, whether the creditor’s claim arose before or after the transfer was made or the obligation was incurred, if the debtor made the transfer or incurred the obligation as follows:
i. (a) With actual intent to hinder, delay or defraud any creditor of the debtor. . .” 
3. Example
a. Debtor owned a residence worth $100K. While driving, debtor gets into an accident and had no insurance.  Fearing that he would be lose his home if sued for the accident, on March 1, the day of the collision, without consulting with an attorney, debtor deeded the house to his mother for no consideration and the mother recorded the deed the following day.   Debtor continued to live in the residence.  When the plaintiff in the auto accident sued the debtor for $1,000,000 debtor filed chapter 7 to discharge the personal liability. Debtor did not schedule the home
i. What happens if bankruptcy is filed within two years from the date of the transfer of the home?
1. §548  intentional fraud applies
ii. What happens if it is filed more than 2 years from the date of transfer? 
1. If it’s outside 2 years, it’s not recoverable under BK code, but potentially under §544 state law
2. Also would not be subject to not being able to be discharged under §727 since its outside of the 1 year window, i.e., actions would not preclude the discharge
iii. If the SOFA (statement of financials) was filed truthfully and debtor was willing to lose the home in exchange for a discharge and plaintiff objected to discharge under §727(a)(2),  should the objection be sustained?
1. Intentional fraudulent transfer  you lose your discharge under §727 and property is recoverable under §548 
iii. Constructive Fraudulent Transfers
1. Policy
a. To protect the estate from depletion
b. Under the UFTA and §548, certain specified facts conclusively establish that the transfer at issue is fraudulent, irrespective of the debtor’s actual subjective intent
c. These types of transfers have become known as “constructive fraud”
2. Rules
a. §548(a)(1)(B)  trustee may avoid a transfer made within 2 years if the debtor voluntarily or involuntarily
i. Received less than a reasonably equivalent value in exchange for such transfer or obligation AND 
ii. That on the date the transfer was made or the obligation was incurred, the debtor 
1. Was insolvent or became insolvent as a result of such transfer or obligation;
2. Was engaged in business or a transaction, or was about to engage in a business or a transaction, for which any property remaining with the debtor was an unreasonably small capital;
3. Intended to incur, or believed that the debtor would incur, debts that would be beyond the debtor’s ability to pay as such debts matured; OR
4. [NEW] made such transfer to or for the benefit of an insider, or incurred such obligation to or for the benefit of an inside, under an employment contract and not in the ordinary course of business
b. State Constructive Fraudulent Transfers
i. Cal. Civ. Code §3439.04 [Acts Constituting Fraudulent Transfers – Intentional Acts] provides that a “transfer made or obligation incurred by a debtor is fraudulent as to a creditor, whether the creditor’s claim arose before or after the transfer was made or the obligation was incurred, if the debtor made the transfer or incurred the obligation as follows:
1. …(b) Without receiving a reasonably equivalent value in exchange for the transfer or the obligation, and the debtor
a. (1) Was engaged or was about to engage in a business or a transaction for which the remaining assets of the debtor were unreasonably small in relation to the business or transaction; or
b. (2) Intended to incur, or believed or reasonably should have believed that he or she would incur, debts beyond his or her ability to pay as they came due
ii. Cal. Civ. Code §3439.05 [Acts Constituting Fraudulent Transfers – Transfers During or Resulting In Insolvency] provides that a “transfer made or obligation incurred by a debtor is fraudulent as to a creditor whose claim arose before the transfer was made or the obligation was incurred if the debtor made the transfer or incurred the obligation without receiving a reasonably equivalent value in exchange for the transfer or obligation and the debtor was insolvent at the time or the debtor became insolvent as a result of the transfer or obligation.” – constructive transfer – i.e if can’t find creditor before transfer, cant step into shoes of that creditor to assert those rights, to invoke the state statute 
iv. Reasonably Equivalent Value
1. Foreclosures  question came up as to fraudulent transfers and real estate; issue, is price sold at foreclosure, which is certainly less than what the borrower bought the home for, and arguably considerably less than what the buyer would get for a regular sale, a fraudulent transfer?
a. BFP v. Resolution Trust Co. 
i. Overview
1. Petitioner BFP was a partnership formed to buy a house.  They took out a first deed of trust and then a second deed of trust. Petitioner then filed for BK and acting as DIP filed a complaint in BK Court to set aside the conveyance of the house on grounds that the foreclosure sale constituted a fraudulent transfer under §548. BK Court found that the foreclosure sale had been conducted in compliance with CA law and was neither collusive nor fraudulent. The District Court affirmed. A divided BAP affirmed the Bankruptcy Court's entry of SJ. BAP majority held that a "non-collusive and regularly conducted non-judicial foreclosure sale cannot be challenged as a fraudulent conveyance because the consideration received in such a sale establishes "reasonably equivalent value" as a matter of law
ii. Takeaway
1. Basically, if there is a state procedure for foreclosure, then if that procedure is followed, then as a matter of law, i.e., irrebuttable presumption, it is a sale for "reasonably equivalent value"
iii. Note
1. BFP seems to be limited to its fact, which is real property foreclosures
2. Thus, if it was foreclosure on personal property collateral, it might not be that as a matter of law the personal property was sold for "reasonably equivalent" value  can't blindly assume that BFP's rule would apply
iv. FINAL APPROACH
1. If it says it's irrebuttably presumed that personal property foreclosure = reasonably equivalent value, answer would be "no, not necessarily, since court would have to decide based on the facts since BFP is limited to its facts"
2. Corporate Distributions as Fraudulent Transfers
a. Robinson v. Wangemann  stock doesn't have any intrinsic value to the company so money transferred in connection with it is not fair value in terms of money and money’s worth
i. Overview
1. Appeal from judgment affirming an order allowing a claim against the estate of Reichardt-Abbott Company, bankrupt, based on a note given by the corporation in payment for shares of its own stock purchased by it. Wangemann, who was president and large shareholder in Wangemann-Reichardt Company sold 500 shares of stock owned by him to the corporation for $55K, to be paid for on or before January 1. The company's note was delivered to him in payment. The note, due January 1 was not paid, and from time to time, renewal notes were issued and the debt was reduced to $35K. The name of the corporation was changed to Reichardt -Abbott Company and under that name it was adjudicated bankrupt with assets not sufficient to pay creditors in full. It was held that the corporation had the right to purchase its own stock, that the transaction was in good faith, and, as the corporation had sufficient surplus out of which the stock could have been paid for at the time it was purchased, without prejudice to creditors, appellee was entitled to prove her claim and participate equally with the other creditors in the distribution of the assets
ii. Issue
1. Whether the note, which was now reduced to $35,000, could be enforced as a claim in BK for $35K
2. A creditor argued he couldn't participate in the BK since if he wasn't involved, there would be more money for everybody else
iii. Reversed and Remanded
1. As the assets of the bankrupt are not sufficient to pay the creditors in full and there is no surplus out of which the note could be paid, appellee, who is in no better position than the original holder of the notes, cannot be permitted to share with the other unsecured creditors in the distribution of the bankrupt estate
2. She may be permitted to file her claim, but it is subordinate to the claims of the other creditors
iv. Note
1. Robinson v. Wangemann is a policy statement that redemption debt must come behind general creditors in BK because of the priority creditors enjoy in BK over stockholders
2. Redemption  shareholder surrenders stock and gets money
a. Here, company redeemed Wangemann's stock for $55K
b. Reasonably Equivalent Value in Corporate Transactions
i. Problem on page 391 in text
1. Issue
a. If the loan defaults, what does the bank get?
i. Stock of subsidiary
ii. However, subsidiary has other creditors
ii. In re Northern Merchandise Inc.  must see who gets the value in the transaction, who benefits
1. Facts
a. Frontier appealed a decision of the BAP challenging the BAP's ruling that Debtor did not receive reasonably equivalent value under §548(a)(1)(B) in exchange for a security interest it granted to Frontier, and thus, Frontier was not protected under §548(c). Debtor got a loan from Frontier for its merchandise store. Frontier denied Debtor a second loan. However, Frontier agreed to loan to the owners of the merchandise store, the shareholders, and understood that the shareholders would, in turn, allow Debtor to utilize the money to fund its business operations
2. Issue
a. Who actually got the value of the loan
3. Holding
a. Reversed. Although Debtor was not a party to the second loan on paper, it clearly received a benefit from the loan. In fact, Frontier deposited the $150K proceeds of the second loan directly in Debtor's checking account
b. Accordingly, Debtor received reasonably equivalent value in exchange for the security interest it granted to Frontier  court will look to see if corporation got the economic value of the transaction, even if it gets that value indirectly; this is a real FACT-INTENSIVE analysis
c. For the foregoing reasons, the BAP erred in holding that Debtor did not receive reasonably equivalent value under §548(a)(1)(B) in exchange for the security interest it granted to Frontier and that Frontier was not protected under §548(c)
v. Buyer’s Defenses – the “Innocent Shareholder Defense”
1. §548(c) extends protection against avoidance to transferees or obligees who take for value and in good faith
2. Consider buyer’s defenses   §548(c)
a. [Page 404]Debtor owned Blackacre, an unencumbered parcel of real property purchased a few years earlier for $100,000.  The market value of Blackacre was recently appraised at $120,000 to $140,000.  Debtor needing cash to pay creditors, advertised the sale of Blackacre at a price of $110,000 payable within 10 days.   Buyer offered to pay $80,000 payable immediately. Debtor protested that the amount was far below market value. Several other people expressed interest in buying for $110,000 but none was able to raise the cash within 10 days.  Debtor reluctantly sold to buyer for $80,000 and used the proceeds to pay creditors.  At the time of sale, Buyer knew that the Debtor was being hounded by creditors but did not have actual knowledge that the debtor was insolvent. Two months later buyer sold Blackacre to a good faith purchaser for $120,000. Good faith purchaser had no knowledge of the transaction between Debtor and Buyer.  Shortly after the sale to Good Faith Purchaser, Debtor filed a petition in Chapter 7 bankruptcy.  
b. Can the trustee avoid the sale of Blackacre under §548?
i. Just because it’s a low price doesn’t necessarily mean it’s not a reasonably equivalent value
ii. Here, hard to determine what the reasonably equivalent value would be
vi. Charitable Donations  §548(a)(2)
1. Added to the law in 1994, §548(a)(2) was designed to protect charitable donations from avoidance as fraudulent conveyances  law clearly delineated that charitable donations shall not be considered a transfer covered under the de facto fraudulent transfer section
2. §548(a)(2) provides that a “transfer of a charitable contribution [def. §548(d)(3)] to a qualified religious or charitable entity or organization [def. §548(d)(4)] shall not be considered to be a transfer covered under paragraph (1)(B) in any case in which –
a. The amount of that contribution does not exceed 15%  of the debtor’s gross annual income for the year in which the transfer of the contribution is made (note that there is no limit on the number of contributions made);OR
b. The contribution made by the debtor exceeded the % of gross annual income specified in subparagraph (A), if the transfer was consistent with the practices of the debtor in making charitable contributions  basically, even if the donation does exceed 15%, the contribution is consistent with the practices of the debtor in making charitable contributions in the past
vii. Asset Protection Trusts
1. 11 U.S.C. §548(e) was enacted to deal with self settled asset protection trusts
a. Provides a 10 year reach back for transfers made to a self settled trust in which the debtor was a beneficiary which was made with actual intent to hinder, delay or defraud any entity to which the debtor was or became, on or after the date that such transfer was made, indebted
b. Special inclusion of transfers made in anticipation of any money judgment, etc. in connection with any violation of securities laws, or fraud or deceit or manipulation in a fiduciary capacity or in connection with the purchase or sale of any security registered under the Securities and Exchange Act of 1934
2. Asset Protection Planning
a. Simple Example
i. Take a nonexempt asset and make it exempt
b. Sophisticated Example
i. Make it a self-settled trust
ii. Note  usually high net worth people do this

viii. LBO’s
1. Example of LBO
a. Typical Example  buying a home with a mortgage
i. Assume a person is buying a $1,000,000 home
ii. Buyer puts 20%, $200K into escrow, as well as a note
iii. The bank will put in the remainder, 80%, $800K
iv. So when the deal closes, the bank gets the note + the mortgage and the mortgage gets recorded
v. At the end of the day, debtor only paid $200K and borrowed the rest
2. Example	
a. In the corporate world, the seller, the shareholders, want cash
b. Hypo
i. Corporation has $100 million debt, but
ii. Corporation also has $900 million of revenue
iii. In a LBO, you would usually have a combination of two things
1. Bank would probably loan about $500 million
2. Bond holders would loan the other $400 million
iv. If this transaction occurs (money goes out to shareholders and now there's $900 million additional in debt), on day 1 this would not be considered a fraudulent transfer if the company was not insolvent, i.e., company is still solvent 
v. Issue
1. Can you attack this as a fraudulent transfer down the road?
2. Should security interest be voided as a fraudulent transfer since the corporation really got nothing in return, did not get the benefit of the loans?
3. Bay Plastics
a. After having collapsed the series of transactions into a single transaction, the Court finds that in substance the selling shareholders received payment for their shares that was secured by the assets of the debtor, and that this transaction defrauded an existing creditor (Shintech – the principal unsecured creditor in the case)
b. The payment to the selling shareholders is thus avoidable under UFTA §5, as adopted in CA Civil Code 3439.05, which in turn is incorporated in Bankruptcy Code §544(b)
e. Strong Arm Clause  arms trustee with the powers of a hypothetical lien creditor or BFP
i. Overview
1. Its principal application is to empower trustees to avoid unperfected security interests in personal property. UCC 9 enables creditors to take security interests in all the personal property, tangible or intangible, that a debtor owns or will acquire in the future. The major weapon that trustees can use to attack Article 9 security interests is the strong arm clause of §544(a)(1), which allows for invalidation of unperfected security interests in personal property. Perfection under Article 9 is usually done by filing an appropriate financing statement. The effect of avoiding a security interest in bankruptcy is to relegate the secured creditor to the status of an unsecured creditor who will share with the other general creditors
2. In re Bell explanation of applying §544(a)(1)
a. §544(a)(1) provides that a BK trustee acquires, as of the commencement of a case, the status of a hypothetical judicial lien creditor and "may avoid" any lien or encumbrance on property of the debtor that is voidable by such a creditor under state law
b. Under this provision, federal and state law work in tandem
i. First, the substance of the trustee's rights as judicial lien creditor -- primarily the priority of his claim in relation to other interests in the property -- is determined by reference to state law
ii. If the trustee has priority over a third party's interest under state law, federal law prescribes the consequence
iii. Under §544(a)(1), the trustee may entirely avoid the inferior third-party interest in the property, and the third party is left with only an unsecured claim against the debtor's estate

ii. Rule
1. §544(a)
a. Policy  to avoid secret liens on real and personal property since BK abhors secret liens
b. §544(a) allows the trustee or DIP to void unperfected Article 9 security interests in personal property and unrecorded mortgages on real property by conferring on the trustee or debtor in possession the status of 
i. (1) a judicial lien or judgment creditor;  or 
ii. (2) a bona fide purchaser of real property
c. The effect is that the trustee can avoid any security interest, lien or encumbrance that a judicial lien creditor or a bona fide purchaser would take free of under state law
d. State and Federal BK laws work hand in hand to avoid the interest
i. State law determines the trustee’s (or DIP’s) rights, primarily the priority of the trustee’s claim, as a judicial lien creditor or BFP
ii. Federal BK law determines the consequence of those rights/priority  namely, that the inferior lien or transfer is avoided (11 U.S.C. §544(a))
iii. Even if state law merely subordinates the unperfected lien or security interest, §544(a) makes it avoidable in its entirety
2. Exception to §544 Avoidance
a. 11 U.S.C. § 362(b)(3) and §546(b) limits avoidance if applicable non-BK law provides for retroactive effect of perfection; such as for purchase money security interests
b. 11 U.S.C. §546(a) statute of limitations, which is applicable to all avoidance power actions  basically a two year SOL
c. 11 U.S.C. §549 
i.  As a general rule will void post-petition transfers
ii. However, under §549(c), if the transfer is made post-petition to a BFP without knowledge of the commencement of the case, those transactions cannot be voided
iii. Actual Knowledge of Trustee in BK
1. Limits of the strong arm clause
a. McCannon v. Marston
i. Overview
1. McCannon entered into an agreement with debtor for the sale of a condo apartment at Drake Hotel   installment sale land K. She paid a deposit and began residing in the apartment, and resides there presently. The BK court found, however, that "for a variety of reasons, settlement on the property has never taken place." McCannon never recorded her agreement for sale, i.e., never perfected the interest she had. Debtor of Drake Hotel filed a petition under Chapter  11.  McCannon filed a complaint seeking relief from the automatic stay and requesting specific performance of an agreement to purchase the apartment. Holding that the trustee, standing as BFP without regard to any knowledge on his part, may avoid McCannon's interest in the property pursuant to PA law and to §544(a)(3), the BK court granted the trustee's motion for judgment at the close of McCannon's case. The district court affirmed
ii. Issue
1. The interrelationship of §544(a)(3) concerning the rights of transferees of real property and the prepositional phrase "without regarding to any knowledge of the trustee or of any creditor," an interrelationship of state and federal law
iii. Holding
1. A trustee may not avoid an unrecorded mortgage under §544(a)(3), if, under state law, he is charged with constructive notice of another entity's rights
2. Thus, if state law provides that the rights of a subsequent BFP for value do not take priority over those of, for example, one in clear and open possession of real property, then the trustee cannot use §544(a)(3) to avoid the transfer if the other entity was indeed in clear and open possession
iv. Takeaway
1. The phrase in §544(a) “without regard to any knowledge of the trustee or any creditor” is to clarify that the DIP may avoid an unrecorded mortgage executed by the debtor before BK because a BFP would take free of an unrecorded mortgage
2. Examples on 544(a)
a. David, an experienced investor, from time to time has invested money for family and friends.  For example, his Aunt Minnie gave him $40K to invest, Cousin Harry gave him $25K and George, his neighbor gave him $35K.  With the money David bought the following:
i. 100 shares of stock for $15,000 registered in David’s name
ii. Blackacre, a vacant lot, for $50,000 recorded in David’s name
iii. $35,000 loan to Roe who gave David a promissory note to evidence the debt and secured that obligation with a mortgage on Whiteacre, Roe’s residence. The note was payable to David and David was the mortgagee. The mortgage was duly recorded.
b. David signed documents clearly indicating that the transactions were for the benefit of Minnie, Harry and George and that they hold undivided interests in the stock, Blackacre and the promissory note proportionate to the investments made by each of them (i.e. 40%, 25% and 35%, respectively).
c. If David files BK does any of the property held by David as a result of the $100K investment become POE? 
i. Shares of stock registered in David’s name
1. This becomes POE (but has no value) because investors still have the beneficial interest, and David only has naked legal title. Estate only gets legal interest (title), not any beneficial interest
2. The reason this is is because under personal property law, all judicial lien creditors get are legal, NOT beneficial title. The principle purpose of 544(a) judicial liens is to undo unperfected security interests in personal property 
ii. Blackacre, a vacant lot, for $50,000 recorded in David’s name
1. There is nothing to indicate that M, H, or G have interest. Thus, since the real property is not recorded in M, H and G’s name, it can be avoided by the trustee under 544(a)(3)
iii. Loan
1. M, H, and G win because nothing for 544(a)(3) to attach to since it’s just a promissory note
iv. Statutory Liens  §545
1. Statutory lien defined as a “lien arising solely by force of a statute on specified circumstances or conditions but . . . does not include security interest or judicial lien” 11 U.S.C.§101(53)
2. Trustee or DIP may avoid fixing of a statutory lien on property of the debtor to the extent that such lien 
a. First becomes effective against the debtor-
i. (A) when a title 11 case is commenced
ii. (B) when an insolvency proceeding other than under title 11 concerning the debtor is commenced
iii. (C) when a custodian is appointed or authorized to take possession
iv. (D) when debtor becomes insolvent
v. (E) when debtor’s financial condition fails to meet a specified standard
vi. (F) at a time of an execution against Debtor’s property by a creditor.
b. Is not perfected or enforceable against a BFP on the petition date
c. Is for rent; or
d. Is a lien of distress for rent. 11 U.S.C. §545
3. Policy  to avoid reordering of bankruptcy distribution scheme
f. Equitable Subordination
i. Overview
1. Sometimes creditors can agree that one creditor will be paid before the other  "contractual subordination"
a. In those circumstances, §510(a) applies
2. §510(b) says that obligations to purchase securities will be given same priority as the underlying security

3. §510(c)  our main concern
a. EQUITABLE SUBORDINATION
b. This section doesn't create a new right, but rather recognizes that the principles of equitable subordination WILL apply in BK
c. §510(c) provides that after notice and a hearing the court may – 
i. (1) under principles of equitable subordination, subordinate for purposes of distribution all or part of an allowed claim to all or part of another allowed claim or all or part of an allowed interest to all or a part of another allowed interest; or
ii. (2) order that any lien securing such a subordinated claim be transferred to the estate
4. The statute does not state who can be the moving party in seeking subordination of a claim. Since equitable subordination claims do not belong to the estate like those for fraudulent transfers or voidable preferences, some cases have held that creditors may prosecute equitable subordination actions against other creditors without first obtaining consent of the court
ii. BK courts have equitably subordinated claims where certain criteria have been met
1. Mobile Steel  generally look to criteria set out in Mobile Steel to see if equitable subordination ok
2. Under this case, equitable subordination is appropriate if the creditor
a. Has engaged in "inequitable conduct"
i. Although the scope of "inequitable conduct" cannot be precisely delineated, the court in In re Clark Pipe and Supply Co.  states that it encompasses
1. Fraud, illegality and breach of fiduciary duties
2. Undercapitalization and
3. The claimants use of the debtor corporation as a mere instrumentality or alter ego
b. The misconduct has resulted in injury to the creditors of the bankrupt or conferred an unfair advantage on the claimant, AND
c. The subordination is not inconsistent with the provisions of the Bankruptcy Act
iii. Claims of Noninsiders
1. When a business debtor files in bankruptcy, a relationship between the debtor and its dominant creditor, usually a secured lender, that allows the lender to exert control over the business decisions of the debtor, may form the basis for an attempt by the trustee to convince the bankruptcy court that the claim of the lender should be subordinated to the claims of other creditors
2. Matter of Clark Pipe and Supply Co.
a. Overview
i. The decision by the bankruptcy court to subordinate the claim of a dominant creditor was initially affirmed by the 5th Circuit which subsequently reconsidered the case, confessed error, and reversed itself in the opinion 
b. Facts
i. Associates and Clark executed various agreements under which Associates would make revolving loans secured by an assignment of accounts receivable and an inventory mortgage. Under the agreements, Clark was required to deposit all collections from the accounts receivable in a bank account belonging to Associates. The amount that Associates would lend was determined by a formula. The agreements provided that Associates could reduce the percentage advance rates at any time at its discretion. When bad times hit, Clark's business slumped. Associates began reducing the percentage advance rates. Clark filed for BK
c. Rule
i. Whether and to what extent a claim should be equitably subordinated
1. Has engaged in "inequitable conduct"
2. The misconduct has resulted in injury to the creditors of the bankrupt or conferred an unfair advantage on the claimant, AND
3. The subordination is not inconsistent with the provisions of the Bankruptcy Act
d. Holding and Reasoning
i. The sort of control Associates asserted over Clark's financial affairs do not rise to the level of unconscionable conduct necessary to justify the application of the doctrine of equitable subordination. Pursuant to its loan agreement with Clark, Associates had the right to reduce funding, just as it did, as Clark's sales slowed. There is no evidence that Associates exceeded its authority under the loan agreement, or that Associates acted inequitably in exercising its rights under that agreement
e. Compare to American Lumber  where the lender exercised CONTROL; thus, you want to avoid control, but if it's absolutely necessary to get control, go get a receiver

























IX. Consumer Debtor in BK: Chapters 7 and 13
a. §707 – dismissal of a case or conversion to a case under chapter 11 or 13
i. (a) The court may dismiss a chapter 7 case only after notice and a hearing and only for cause, including –
1. (1) unreasonable delay by the debtor that is prejudicial to creditors
2. (2) nonpayment of any fees or charges required ; and
3. (3) failure of the debtor in a voluntary case to file, within 15 days or such additional time as the court may allow after the filing of the petition commencing such case, the information required in §521 debtors duties, but only on a motion by the US trustee
ii. (b)(a) After notice and a hearing, the court, on its own motion or on a motion by the US trustee, trustee (or BK administrator, if any), or any party in interest, may dismiss a case filed by an individual debtor under this chapter whose debts are PRIMARILY CONSUMER DEBTS, or, with the DEBTOR’S CONSENT, convert such a case to a case under chapter 11 or 13 of this title, if it finds that the granting of relief would be an abuse of the provisions of this chapter.  In making a determination whether to dismiss a chapter 7 case, court MAY NOT take into consideration whether a debtor has made, or continues to make, charitable contributions
1. Consumer debt 101(8) – debt incurred by an individual primarily for a personal, family, or household purpose
iii. (b)(2) – means test  707(b) means test is the gateway into BK; ONLY APPLIES TO INDIVIDUAL DEBTORS, i.e., natural human beings AND CONSUMER DEBTS; also look at Form 22A in supplement
1. (b)(2)(A)
a. In considering whether the granting of relief would be an abuse of the provisions of this chapter, the court shall PRESUME abuse exists if…(apply means test)
i. First Inquiry
1. Are debtors primarily (50.01%+) consumer debt?
a. Taxes, state and federal, are NOT consumer debt
b. Areas where you be somewhat creative 
i. Vacation home rented out for income  not consumer debt, business debt
ii. General contractor, truckers  may be business or investment debt
c. FINAL APPROACH
i. If prompt says trucking company or other similar business debts, debts would not constitute primarily consumer debts and means test would not apply anymore  don't need to move forward with test
ii. Second Inquiry  determine if debtor’s current monthly income exceeds or is below the median annual family income for the “applicable state,” i.e., debtor’s domicile
1. Definitions
a. “Current monthly income” means the average monthly income from ALL sources that debtor receives during the six-month period ending on the last day of the calendar month preceding the filing
b. Median family income is judged by IRS standards, which uses reports by Bureau of Census
2. Calculations
a. Once debtor’s average monthly income calculated, multiply it by 12 to get the debtor’s average annual income, which is then compared to the median annual family income
iii. Third Inquiry  if income less than state median, STOP TEST since “safe-harbor” exception under 707(b)(7) met; instead, consider totality of circumstances under 707(b)(3)
1. No presumption of abuse applies to a debtor whose income is below the median, and the case will not be dismissed unless actual abuse is established  707(b)(3)
2. A debtor whose income is above the median is subjected to the means test, and if he does not qualify under it, a presumption of abuse arises (and unless the debtor can rebut the presumption, grounds for dismissal under 707(b)(1) are established)

iv. Fourth Inquiry  if income more than state median, CONITNUE MEANS TEST
1. If, after debtor’s allowable monthly expenses are deducted from his currently monthly income
a. There is 109.58 or less left over per month as disposable income, the debtor’s 60 month disposable income is 6,575 or less.  The debtor therefore satisfies the means test and the presumption of abuse does not apply
b. There is $182.50 or more left over per month as disposable income, the debtor’s 60 month disposable income exceeds $10,950.  The debtor therefore fails the means test, and the presumption of abuse applies
c. There is between $109.58 and $182.50 left over per month as disposable income, the presumption applies if the debtor’s 60 month disposable income exceeds 25% of her nonpriority unsecured debt
2. Stated slightly differently, if debtor’s monthly repayment capacity under formula is less than 109.58, no presumption arises. If it is more than 182.50, the presumption takes effect.  If it is between these two amounts, the presumption only arises if the debtor’s 60 month payment capacity exceeds 25% of her nonpriority unsecured debt
a. Violation of the Means Test constitutes a presumptively abusive filing of Chap 13
i. Court, trustee or any creditor can move to dismiss based on means test violation 
compare to 707(b)(6) where ONLY the judge or US trustee may bring a motion under 707(b) if the debtor's income is below the median
ii. In reconciling 707(b)(6) and (b)(7)
· (b)(7) totally bars dismissal on the basis of the means test if the debtor's annualized CMI is at or less than the state median
· BUT (b)(6) allows dismissal by court sua sponte or upon motion of the US Trustee for forms of abuse under 707(b) or even for below-median income debtors
v. Fifth Inquiry  if means test fails, continue 707(b)(3) bad faith, totality of the circumstances 
vi. Note
1. Making charitable donations to qualified entities cannot be considered in deciding whether there is abuse under 707(b)
2. Thus, charitable contributions may not be relied on to show bad faith and should not be a factor in applying the "totality of the circumstances" test under 707(b)(3)
b. Example – do these people fail the means test?
i. Paul
1. Primarily consumer debt?
a. Yes
2. Income above state median?
a. Yes 
i. Paul makes 60K, CA median is 47K
b. Thus, proceed with means test
3. Difference between current monthly income and median?
a. $586
i. IF greater than $182, presumption of abuse arises and fails test
ii. So here, $586, so presumption arises and fails mean test
ii. Bridget
1. Primarily consumer debt?
a. Yes
2. Difference between current monthly income and median?
a. Bridget makes 0, UT median is 46K
b. Thus, don’t need to proceed with means test…however, consider 707(b)(3) bad faith

iv. (b)(3) – bad faith; totality of circumstances  if the means test fails, consider this
1. (A) whether debtor filed the petition in bad faith; or
2. (B) totality of the circumstances (including whether the debtor seeks to reject a personal services contract and the financial need for such rejection as sought by the debtor) of the debtor’s financial situation demonstrates abuse
3. Example
a. Bridget above
i. 3rd year law student.  Last summer she earned 3k/week and received an offer for employment after graduation at 160k.  Since returning to school in September she has no income.  She has 5 credit cards with a balance of 75K as the result of primarily consumer debts (Bar-Bri, mall, ski trips, Christmas, vacation trips).  She files chapter 7 on May 15, 2009
1. Passes means test since current monthly income less than state median
2. But, under totality of circumstances  she spent all of her money, will be earning it in the future; big income in relation to the debts
a. Thus, it might be fundamentally unfair to allow her to discharge this debt since she knows she has a huge salary coming in the future
b. Consumer Debtor Disclosures
i. Prior to October 17, 2005 the following disclosures were required under 11 U.S.C. §521 (debtor’s duties)
1. Schedule of Assets and Liabilities
2. Schedule of Current Income and Expenses
3. Statement of Financial Affairs
4. Schedule of Exempt Property; and
5. Statement of Intention as to consumer debt secured by property of the estate
ii. 2005 Act Changes Expanding Disclosure
1. Statement of current income calculated in accordance with §101(10A) along w/ means test calculation
2. Copies of paychecks or payment advices and a statement of any reasonably anticipated increase in income or expenses over the 12 month period following BK. 11 U.S.C. §521(a)(1)(B)
3. Most recent federal tax return (or a transcript of such return) must be provided to the trustee and any creditor who requests a copy.  11 U.S.C. §521(e)(2)(A)
iii. Credit Counseling under 109(h)
1. To file BK, debtors must obtain credit counseling during 180 days before filing, and if not, petition can be dismissed
2. To obtain a discharge, a second course is required for consumer debtors to obtain a discharge
a. A debtor may not be discharged in Chapter 7 or 13 unless the debtor, after filing a petition, has completed an instructional course in personal financial management as required by 111
c. Reaffirmation, Redemption and Surrender  options for debtor w/ security interests in personal property 
i. Reaffirmation  allows debtor to keep the property; §524(c) and (k)[disclosures]
1. After discharge entered there is nothing to prevent a debtor from voluntarily repaying any debt; §524(f) 
2. In contrast, reaffirmation operates to make an otherwise dischargeable debt non-dischargeable
a. Reaffirmation forces the debtor to repay the debt after discharge
b. Normally against debtor’s self interest  example: by keeping car under reaffirmation, debt becomes an enforceable post-petition debt
3. Reaffirmation has to happen before court enters the discharge
4. Requirements for reaffirming a debt §524(c)
a. AA entered into prior to the entry of a discharge;
b. AA must include (§524(k))
i. AA must clearly provide that AA may be rescinded at any time before the later of the following
1. Any time prior to the discharge; or 
2. Within 60 days after the AA is filed with the court
c. AA must provide that reaffirmation is not required by BK law
d. AA must be filed with Court and accompanied by, if applicable, a declaration or affidavit of an attorney (representing debtor during course of agreement negotiations) that AA represents a fully informed and voluntary agreement and does not present an undue hardship and that the attorney has fully informed the debtor about the consequences of the AA and default. If the debtor has not rescinded no court hearing is required
i. Note that most attorneys won’t certify AA because then they will be held liable for the debtor’s promise to pay
e. If debtor is not represented, then hearing is required and court must make a finding that AA does not impose an undue hardship and is in best interests of the debtor  judge required to counsel debtor, i.e., “judge bats last”
5. Note
a. 522(f) lessens the need for reaffirmation by avoiding nonpurchase money security interests in the household goods cases
ii. Redemption §722  very rare because debtors don’t have money; to redeem, must pay off according to 506(a)(2) standards (REPLACEMENT VALUE)
1. Redemption allows debtor to redeem property used primarily for household, personal or family purposes (“consumer goods”) from a secured claim by paying the holder of the secured claim the amount of the allowed secured claim  which is the lesser of the value of the collateral or the amount of the claim; see 506(a))
a. 506(a)(2)
i. If debtor is an individual under Chapters 7 or 13, value determined based on the REPLACEMENT value of as of the date of the filing of the petition without deduction for costs of sale or marketing
1. With respect to consumer goods, replacement value means the price a retail merchant would charge for property of the kind considering the age and condition of the property at the time value is determined
b. Redemption is no longer attractive because debtors have to pay too much and generally don’t even have the money to redeem even under a lesser amount
d. Lawyer’s Responsibilities   §707(b)(4)/(b)(3)
i. When fill out BK papers, lawyers have to sign the petition as counsel for the debtor
ii. Must give debtor’s disclosures
1. Even if not retained, lawyer must give prospective debtor disclosures as mandated by law  gives debtor idea about what BK is about
iii. 707(b)(4)(A)
1. If an attorney files a debtor's case in Chapter 7 and a panel trustee's motion to convert or dismiss is granted on the ground that the case is an abuse under 707(b), the attorney may be subject to sanctions if the court finds that the action of the attorney violated Rule 9011, which requires that legal contentions be warranted by the law and factual contentions have evidentiary support or are likely to have evidentiary support after a reasonable opportunity for further investigation or discovery
2. For sanctions, the court may order the attorney to reimburse the panel trustee for the reasonable costs and fees of prosecuting the motion to dismiss
3. This provision does not apply if the motion to convert or dismiss was brought by the US Trustee
iv. §707(b)(4)(c)  lawyers signature constitutes certification that the information in the schedules is correct after the lawyer performed a reasonable investigation into the circumstances giving rise to the motion and well grounded in existing law 
1. (C) The signature of an attorney on a petition, pleading, or written motion shall constitute a certification that the attorney has—
a. (i) performed a reasonable investigation into the circumstances that gave rise to the petition, pleading, or written motion; and
b. (ii) determined that the petition, pleading, or written motion—
i. (I) is well grounded in fact; and
ii. (II) is warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law and does not constitute an abuse under paragraph (1)
2. (D) The signature of an attorney on the petition shall constitute a certification that the attorney has no knowledge after an inquiry that the information in the schedules filed with such petition is incorrect
a. DO NOT EVER DO SCHEDULES FOR CLIENT  have client do it and keep a hard copy with their signed signature so you have proof that the client did it and you won't be liable for any mistakes
v. Debt Relief Agencies
1. Milavetz, Gallop and Milavetz, P.A. v. US 
a. "Debt relief agency"
i. The plain reading of the definition of debt relief agency, and the defined terms that make up that definition, provide that attorneys who provide "bankruptcy assistance" to "assisted persons" are unambiguously included in the definition of "debt relief agencies"
vi. Fees
1. Chapter 7 around $2500 and paid up front
2. Chapter 11 around $15K – $30K just for a retainer
e. Chapter 13: Consumer BK’s  ALWAYS VOLUNTARY
i. Overview
1. As an alternative to chapter 7 it historically represented about 30% of all consumer cases
a. Chapter 7  debtor surrenders all non-exempt assets to trustee in exchange for a discharge
b. Chapter 13  debtor not required to surrender assets and gets to retain their assets whether exempt or not; instead, debtor commits their disposable income for payment over a period of 3-5 years in exchange for keeping the property
2. Essentially, in exchange for submitting “disposable income” to the repayment of unsecured debt the debtor is able to retain property and also (prior to the 2005 Act) obtain a “super discharge”
a. Disposable income  all income projected by the debtor during the 3 to 5 year plan period that is not reasonably necessary for the maintenance and support of the debtor and the debtor’s dependents.  11 U.S.C. §1325(b)(2)
b. If debtor’s “current monthly income” [§101(10A)]  is greater than the median family income then the amounts necessary to be spent for maintenance and support shall conform to the expenditure limitations found in the means test of §707(b)(2). 11 U.S.C. §1325(b)(3)
3. TWO CRITICAL LIMITATIONS TO CHAPTER 13
a. The plan must provide each creditor at least what they would have received in a straight liquidation under chapter 7 (§1325(a)(4))  sometimes referred to as the best interest of creditor’s test; see also §1129(a)(7)]; 
i. Not difficult to do since creditors usually fare badly in Chapter 7
b. The plan must provide each secured creditor deferred cash payments with sufficient interest to give that creditor the present value equal to the allowed amount of that claim. §1325(a)(5)  inflation, interest, etc.
i. Interest Rates
1. How do value the interest rate?
a. Till - Supreme Court case that addresses the issue (p. 560)  what's the appropriate interest rate that should applicable to determine "present value"?
i. Significant decision; PLURALITY, i.e., not majority decision
ii. Summary
· The Till plurality adopted a rule that appears to require the BK court to use a market based rate (such as the "prime rate") that is current as of the time confirmation to compensate the secured creditor for delay in payment and adjust that rate upward to compensate the secured creditor for the risk of nonpayment
· Dicta in Till appear to suggest that in most circumstances a risk adjustment in the range of 1-3% above the prime rate is appropriate, at least in the Chapter 13 car loan context
· Basically, prime interest rate + some risk adjustment (1-3%)   source of income, type of job, etc.
4. 2005 Changes to Chapter 13
a. Debtor not eligible for chapter 13 unless debtor obtained credit counseling in accordance with Section 
109(h)
b. Debtor can no longer file a “chapter 20” to discharge debts followed by an immediate chapter 13 to invoke the “super discharge” due to modifications to Section 1328(f)
c. Repeated and abusive filings in chapter 13 are aggressively addressed in section 362
d. Debtors must now directly pay lessors and secured creditors the amounts of rentals and periodic payments
e. DSO’s are given special priorities and the debtor cannot receive a chapter 13 discharge unless current on DSOs
f. Duration of chapter 13 plan has been lengthened from 3 to 5 years where income exceeds state median
i. Disposable Income
1. Must commit all of it to a chapter 13 plan
a. Period of time used to be three years
b. Still three, unless, if debtors income exceeds median, five years
2. Court requires you to take a look at income for 6 months immediately preceding petition debt, and use that to estimate money you will have throughout the future 3 or 5 year payment period
g. In determining disposable income, debtors with income above state median must commit all of their income under a chapter 13 plan which exceeds the IRS standards as provided in Section 707(b)(2)
h. Section 506(a) no longer applies to purchase money transactions in motor vehicles acquired within approximately 2 ½ years before the petition date and other collateral purchased within 1 year of the petition date.  Hence the entire PMSI is considered secured irrespective of value  hanging paragraph
i. New exceptions to the chapter 13 discharge render it something less than super
ii. Compare Chapter 7 (hard to get dismissed once filed) and Chapter 13 (can file notice to dismiss easily)
1. Treatment of Unsecured Creditors
a. Chapter 13 requires that debtors devote all disposable income to a debt repayment for at least 3 years
i. This has proven somewhat illusory as zero payment plans have been approved by some courts where debtors have no disposable income; provided that unsecured creditors would receive nothing under chapter 7
2. Treatment of Secured Creditors
a. In chapter 13 secured creditors must receive only the value of their interest in collateral, usually not the full amount owed as a result of 506(a), in the form of deferred cash payments with interest
i. This allows a debtor to “strip down” the amount of the secured obligations to the value of over-encumbered property the debtor wishes to retain. In effect the debtor can redeem over-encumbered property by paying the creditor its value (as determined by the court) over time with interest
ii. No similar provision exists under chapter 7
iii. In chapter 13 a debtor may impose a rescheduling of debt repayment based on a judicial valuation of the property
1. HOME MORTGAGES ARE ESPECIALLY EXEMPTED FROM THIS POWER.  §1322(b)(2) 
3. Discharge 
a. Prior to the 2005 Act chapter 13 allowed for the discharge of many debts that cannot be discharged in chapter 7 such as §§523 (a)(2), (4) and (6) claims. In essence the only debts excepted from a chapter 13 discharge were claims for alimony and support, criminal restitution orders, most educational loans, and claims arising out of drunk driving accidents and certain long term debt. §1328(a)
b. Some courts allowed the debtor to separately classify non-dischargeable debt and give preferred treatment to the holders of such claims. This was quite favorable to debtors because not only did they have the benefit of the “super discharge” but even as to the non-dischargeable claims they could devote disposable income to payment of those claims in derogation of other unsecured claimants who might not receive anything
c. Prior to the 2005 Act there was nothing to preclude a debtor from repeatedly filing chapter 13 and invoking the stay and obtaining a discharge
d. Some debtors filed what could be described as a “chapter 20.” that is they would first file chapter 7 and obtain the discharge and then follow with a chapter 13 to deal with recalcitrant secured creditors or holders of certain non-dischargeable claims.  The 2005 Act for all intents and purposes ended this practice
i. 1328(f)(1)  if debtor filed a Chapter 13 within four years after a Chapter 7 was filed you can’t obtain a discharge 
ii. 1328(f)(2)  two year waiting period between Chapter 13 cases
iii. Commencing a Chapter 13 
1. Eligibility Requirements  §109(e) 
a. Debtor must be a natural person (e.g. a human being)  must be an individual
b. Debtor must have a regular income 
i. Defined in Section 101(3) to mean an income sufficiently stable and regular to enable such individual to make payments under a plan under chapter 13
ii. Source of income does not matter, for example, debtors with spouses with regular income are eligible even though debtor themselves has no income
c. Debt limits
i. Non-contingent and liquidated
1. Unsecured debts of less than $336,900;
2. Secured debts of less than $1,010,650
ii. Note that the value of the debtor’s assets is not relevant to Chapter 13 eligibility so even rich people can file for Chapter 13 so long as their debts are within the statutory limits
d. Compliance with credit counseling requirement of Section 109(h)
e. Note
i. Repeated Discharges and Filings	
1. BAPCPA 1328(f)(1) addresses "Chapter 20" strategy by barring a debtor who has previously received a discharge in Chapter 7 from receiving a Chapter 13 discharge in a case in which Chapter 13 petition is filed within four years after Chapter 7 petition filed
2. Procedural Requirements to Filing Chapter 13
a. File Chapter 13 petition
i. Same Debtor’s Duties under 521
1. 521(a)
a. Requires debtors to file schedules listing creditors, assets and liabilities, and current income and expenditures within 15 days
2. 521(i)(1)
a. Failure to file all information within 45 days after the date of filing the petition, causes the case to be automatically dismissed; however, the court may allow the debtor an additional 45 days if the court finds justification for extending the period
3. 521(e)
a. Requires the debtor, not later than 7 days before the date first set for the first meeting of creditors, to provide a copy (or transcript) of the debtor's federal tax return for the most recent tax year ending immediately before the commencement of the case to the panel trustee and to any creditor who requests a copy
b. Must file Chapter 13 plan within 15 days of filing a petition
c. Payments – 1326 
i. Even if plan has not been confirmed, payments must be made under the plan to the Chapter 13 trustee w/in 30 days of filing the plan
ii. If plan is not approved, money is returned to the debtor §1326(a)
iii. Where debtor fails to make the first payment on time, the case can be dismissed  timely payments are important
d. Meeting of creditors must be called within 20-50 days of petition filing
e. Proof of claim must be filed within 90 days of meeting of creditors 
f. Debtor must provide notice of a hearing where court will consider whether to approve the plan
i. Debtor must also provide creditors with a summary of the plan or the plan itself
1. No voting in a chapter 13
2. Only court is vested w/ power to approve/disapprove
g. Timing for confirmation 
i. 20-45 days after the §341(a) meeting of creditors 
3. The Chapter 13 Plan – 1322(a) encompasses the mandatory requirements, (b) encompasses the optional ones; the requirements that the debtor must meet to confirm a Chapter 13 plan are, for the most part, found in 1322 (contents of the plan) and 1325 (confirmation of the plan)
a. Contents of the Plan – 1322  
i. 1322(a) – MANDATORY
1. Must submit all or portion of future earnings to trustee for use under the plan  put money in as necessary for execution of plan
2. All §507 priority claims have to be paid in full by deferred cash payments over the life of the plan unless they agree to something else  full payment of priority claims
a. Payment of DSO
i. Chapter 13 carried forward the Chapter 7 notion
ii. Any DSO must have priority and pre-petition DSO has to be paid in full under the life of the plan, unless holder of DSO agrees to less
iii. DSO post-petition payments that are delinquent must be brought current in order to confirm the plan  failure to do so is grounds for dismissal under 1307
3. If plan classifies claims, it must provide the same treatment of each creditor in that class  must treat all classes the same
4. If DSO are going to be paid less than in full, debtor has to pay all projected disposable income
ii. 1322(b) – OPTIONAL 
1. (b)(1) a plan may designate a class or classes of unsecured claims as provided in §1122, but may not discriminate unfairly against any class so designated   cannot discriminate unfairly against any class (reasons why you would  if you have a co-obligor who is a family member, friend; if you have nondischargeable debts)
a. Fair discrimination  increasing the pool of current income
b. Unfair discrimination  penalties and fines, because this makes the creditors bear the burden of the debtors conduct 
c. In re Crawford  when should debtors be able to discriminate; here, unfair
i. Overview
· Crawford owed $18,000 debts to child support, a nondischargeable debt. Then owed $19,000 to the rest of the creditors. Proposed to pay more child support than other debts (wanted to pay child support county debt in full and other debts 22 cents on the dollar). The plan was premised on him winning a claim with the IRS, which he did not, so the plan was no longer feasible. So then he made a plan that he was only going to pay nondischargeable debt
ii. Posner
· His plan basically meant that the undersecured creditors would be paying his nondischargeable debt 
· On the other hand, if the debtor was a trucker and needed a special license to continue operating, which is his sole source of income, that actually helps the other creditors since that's the engine that drives how he would pay the other 
creditors  this is on the opposite end of the penalty and would be permissible 
iii. Conclusion
· So here, not allowed to separately classify
· What about educational loans? Can you separately classify these?
· Courts are split
2. 1322(b)(2)
a. Can modify the rights of secured creditors EXCEPT the rights of secured creditors in real property that is the debtor's principal residence
i. Mortgages on Real Property that is Debtor’s Principal Residence  can debtor, under 506(a), value collateral, pay that, and treat the rest as an unsecured claim?
· Nobelman 
· Debtor wanted to pay $23K, creditor objects. BK court ends up upholding the objection and said they were not allowed to reduce the mortgage  creditors rights were being modified, not the value of the claim
3. 1322(b)(3)
a.  Provide for the curing or waiving of any default (this is not a modification of the rights of the secured creditor)
i. When you cure you decelerate and don’t have to pay all of the penalties, default rates, and fines
4. 1322(b)(7)  subject to 365, can provide for the assumption, assignment, or rejection of any executor K or unexpired lease that has not been previously rejected
a. So if you have a license agreement and you want to assume it, you can provide for that assumption through the plan, you don't have to do it with a separate motion through 365
5. 1322(b)(8) - can provide for the payment of a settlement in the plan
iii. 1322(d) – Duration of Chapter 13 plan
1. If CMI is below median, 3 year plan
2. If CMI above median, 5 year plan
b. Confirmation of the Plan – 1325
i. ELEMENTS for confirmation – court shall confirm plan if…
1. 1325(1)  plan has to comply with provisions of the code (like 1322 contents of plan)
2. 1325(3)   plan has to be proposed in good faith 
3. 1325(4)   "best interests of creditors test" which requires creditors have to do at least as well in Chapter 13 as they would have in Chapter 7
4. 1325(5)  with respect to each allowed secured claim provided for by the plan…
a. Secured creditor has accepted OR
b. If secured creditor DOESN'T ACCEPT, look to 1325(a)(5)(B) OR
c. Debtor can SURRENDER property to the holder of the claim
5. 1325(6)  feasibility requirement requires debtor has to be able to make all payments under the plan and comply with the plan
6. 1325(8)  from date of filing of petition to date of confirmation of plan, debtor has to be current on DSO
7. 1325(9)  debtor must have filed all tax returns
8. Hanging paragraph after 1325(9)  where creditor has a purchase money security securing a debt that is the subject of the claim, 506(a) bifurcation does not apply to unsecured portion if the debt was incurred within the 910 day period preceding the date of the filing of the petition and the collateral for that debt consists of a motor vehicle acquired for personal use of the debtor (of if collateral consists of any other thing of value, if incurred during 1 year period preceding filing) OR if the case is converted, the claim is still $15K and there is a lien that can be enforced to the full extent of state law
a. Basically, if loan was $25K, but car was worth $15K on the date of filing of petition, absent 
hanging paragraph you would have to provide to creditor a stream of payments at least 
equal to $15K since 506 bifurcates the claims
b. Hanging paragraph says 506 doesn't apply in Chapter 13, which means the whole thing is secured.  So now $25K is what you need to provide IF debt incurred within 910 days preceding the date of the filing of the petition
c. This is the concept "cramdown"
i. It is now generally accepted that a debtor can no longer bifurcate a 910 debt under a Chapter 13 cramdown plan; instead, the debtor must pay over the period of the plan the entire amount of the creditor's claim in order to retain the collateral
ii. No longer can a 910 debtor retain a vehicle by paying the stripped down value of the vehicle in installments
iii. Under the hypothetical facts on pg. 547, if debtor wishes to retain her car by making installment payments to seller under her Chapter 13 cramdown plan, she must pay $18,000 with interest, over the life of the plan rather than at the depreciated value of the secured claim under 506(a)(1)
iv. Compare to Chapter 7  in a chapter 7, trustee abandons, secured creditor will seize it and sell it and they will have an unsecured claim for the deficiency under 506a
ii. If the trustee or the holder of an allowed unsecured claim rejects the plan, what must the debtor then do  1325(b)(1)
1. Court cannot approve the plan unless
a. The value of the property to be distributed under the plan on account of such claim is not less than the amount of such claim OR
b. The plan provides that all of the debtor’s disposable income to be received in the commitment period will be applied to make payments to unsecured creditors under the plan
i. 1325(b)(2)  disposable income means current monthly income received by debtor (other than child support payments) less amounts to be expended for maintenance or support of debtor or a dependent of debtor, or for DSO; can adjust disposable income based on real circumstances
ii. 1325(b)(3)  amounts reasonably necessary shall be determined in accordance with means test
c. Post-Confirmation Modification of the Plan
i. Modification usually done to increase/decrease payment, modify the distributions to creditors	
1. Debtor or party in interest can seek to modify
ii. Limitations on Modification
1. Code doesn’t really specify standard
2. Different Views
a. So long as 1325 requirements met, modification ok
b. Unless debtor has experienced substantial and unanticipated post confirmation change of financial condition, debtor cannot seek modification
iv. Chapter 13 – POE
1. 1306
a. 1306(a) 
i. POE includes
1. Everything under 541 +
2. Any property acquired AFTER the petition debt but before the case is closed, dismissed, or converted to a case under Chapter 7, 11, or 12 +
3. Earnings from services performed by the debtor after the petition date but before the case is closed, dismissed, or converted to a case under Chapter 7, 11 or 12
b. 1306(b)
i. Except as provided in a confirmed plan, debtor remains in possession of all POE

2. Role of POE
a. Identification of POE is necessary in Chapter 13 because a plan may be confirmed only if each unsecured claim receives not less than it would in liquidation under Chapter 7
b. Thus, until a court knows the extent of the POE, it cannot confirm a plan
v. Chapter 13 – Automatic Stay
1. Overview
a. Normally automatic stay only applies to debtor, does not any other co-guarantors or someone with an interest . But chapter 13 has a unique stay as to claims against co-obligors as to consumer cases in chapter 13 cases  UNIQUE to chapter 13 cases
2. 1301 – stay of action against co-debtor 
a. Under 1301 , co-debtors stay comes into place if you were to file as a non-debtor coobligor
b. 1301(c)
i. The basis for getting relief are if the consideration for the loan really went to the obligor then the co-obligor stay could be relieved or if the claim of the creditor isn't going to get paid under the chapter 13 plan, then the creditor can get relief from stay from the co-obligor stay
c. Statute
i. After the order for relief under chapter 13, a creditor may not act, commence or continue any civil action to collect all or part of a consumer debtor of the debtor from any individual that is liable on such debt with the debtor (like a co-signer), or secured such debt, unless
1. Such individual became liable on or secured such debt in the ordinary course of such individual’s business OR 
2. The case is closed, dismissed, or converted to a Chapter 7 or 11 case
3. 1327(b)
a. Property not covered by the plan is not covered by the automatic stay
i.  If vested in debtor = no longer POE, which means no longer subject to stay (362 automatic stay + 1327(b) interpretation)
b. Thus, property not covered by plan is not covered by automatic stay, and post-petition creditors can levy on the property
vi. Chapter 13 – Discharge
1. 1328(a) – discharge not effective until debtor has completed all payments
a. 1328(a) discharge applies to all debts provided for by the plan or disallowed
i. Although the plan may call for unsecured claims to receive only nominal payment or no payment at all, the claims are treated as provided for by the plan and are discharged
ii. However, under most circumstances, post-confirmation dents cannot be paid under the plan and are not discharged upon completion of the plan
b. BAPCPA erects several barriers to discharge though
i. Under 1328(a), the court cannot grant a discharge to a debtor unless the debtor certifies that all DSO due before the certification have been paid
ii. Nor can a discharge be granted unless the debtor has completed an instructional course in personal financial management 1328(g)
iii. Limits are also placed on successive discharges by 1328(f)
iv. In addition, nondischargeable debts added to 1328(a) include those for fraud, fiduciary defalcation, embezzlement, larceny, DSO, educational loans, drunk driving liability, criminal fines and, under BAPCPA, obligations for civil actions "as a result of willful or malicious injury by the debtor that caused personal injury to an individual or the death of an individual"  1328(a)(4)
2. Exceptions to 1328(a), which requires debtor complete all payments
a. 1328(b) hardship discharge requires
i. Failure to complete payments has to be beyond debtor’s control (loss of job, emergency, divorce, etc.
ii. Creditors cannot receive less than Chapter 7 – best interests of creditor test 
iii. Modification is not practical
vii.  Compare what happens in Chapter 7 vs. Chapter 13
1. Chapter 7
a. 15 days
i. Debtors duties 521
1. Filing of certain documents within 15 days of petition date
a. Schedule of assets and liabilities
b. Statement of financial affairs
c. Debtor's consolidated statement of intentions
2. If not filed in time, court can dismiss case
b. 21-40 days after the order for relief 
i. Section 341(a) meeting of creditors and equity security holders, FRBP 2003, 704
ii. Interim trustee is appointed
c. 90 days
i. Must bring action to discharge, nondischargeability of debt
d. Somewhere down the road
i. Discharge for natural people
2. Chapter 13 – only VOLUNTARY petitions
a. 15 days
i. Debtors duties under 521 + Chapter 13 plan
1. If not filed in time, cause for court to dismiss the case
b. 30 days after plan filed (so within 45 days)
i. Debtor’s duties of statement of plan + payments (will get back if plan not confirmed)
c. 341(a) meeting of creditors  21-50 days after the order for relief (FRBP 2003)
i. At 341(a), trustee reviews the plan and determines if it comports with the code
ii. Plan or summary of plan must be served to creditors before confirmation of the plan
d. 20-45 days after 341(a)
i. Confirmation of plan
viii. Trustee Duties
1. Under Chapter 13 has very limited duties (will just collect payments)
a. If plan confirmed, trustee will keep money and pay the creditors
b. If plan not confirmed, trustee will return the money back to the debtor
ix. 103 - applicability of chapters 
1. Don't just assume that all rules apply to all chapters
2. Most provisions do apply in Chapter 13 though










X.  Chapter 11
a. Much more extensive, complicated
b. Players
i. Debtor (can be an individual, corporation, LLC, or a major publicly traded corp., etc.)
ii. Debtor will typically hire its own professionals
iii. List of 20 largest unsecured creditors  different from Chapter 7
1. US Trustee will call them and tell them they have the right to be on the committee of creditors
c. 328  limitation on compensation of professional persons
i. Must make application to be employed if you're a professional
ii. Key with conflicts is that you MUST DISCLOSE or else your compensation can be taken away if a COI is shown during or even after the case is over
iii. Need court approval to be paid
d. Like Chapter 13, debtor retains possession of assets  1107, 1108
e. When code says "trustee" may, that means DIP in Chapter 11 has the same rights  however, that doesn’t mean you cant have a trustee in chapter 11; court can appoint trustee for good cause
 
 
 
