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I. CONSIDERATION: Contracts must be supported by consideration. Fxn of consideration is as a legal detriment or legal benefit. The promise must induce the detriment and the detriment must induce the promise.

1.  Legal benefit- obtaining or being promised something which the promisor has no prior legal right to obtain
2. Legal detriment- doing or promising to do or abstain from doing something that the promisor was under no prior legal duty to do (or not do)

i. Any damage, or suspension, or forbearance of a right is sufficient to sustain a promise. The beneficial nature of a consideration to the promise is not a factor

a) Ex. Of promising not to drink or smoke, still consideration because it was a legal right. 
b) If the promise was to refrain from doing schedule one drugs it would not be consideration because it is not a legal right to do heroin. 

a. If smoking was included in the list it would count as consideration. There only needs to be ONE element that is an actual legal detriment or benefit to satisfy consideration. 
3. Consideration must be bargained for, rather than past or “moral” consideration.
i. I promise to scratch your back if you scratch mine v. I promise to scratch your back because you scratched my back already. 
4. Nominal Consideration- consideration in name only, it is a device to get around the consideration rule and make a promise enforceable. Not a real quid pro quo.
i. Nothing is consideration that is not regarded as such by both parties.
a) Ex. Saying for “value received” when no value has been received.
b) Ex. Giving someone a dollar for an item they both know is worth millions.
c) Consider how Batsakis is different. She was desperate in Greece and signed a contract promising to pay a lender 2k in the future for $25 now. 
a. Although the consideration seems inadequate, there was a quid pro quo, there was actual inducement.
b. Adequacy of consideration- when the req. of consideration are met (quid pro quo) then the court will not look into the adequacy or fairness of the consideration. 
5. The promise cannot be illusory.
i. Ex. I promise to sell my laptop for $100 unless I don’t change my mind. 
a) The condition is objective and entirely optional with the promisor.
ii. I promise to sell my laptop to you for $100 if Elvis is found alive in a year. 
a) Elvis is dead, so it is not a real promise. 
b) If you believe that Elvis is still alive, doesn’t count, still objectively unreasonable.
NOTE:

Be aware of the difference between a promise supported by consideration and a conditional gift. Are they trying to induce them to do something or is it just a condition to receiving the gift?

Ex. “If you come to my car I will give you the skis” is a conditional gift.

Ex. “I’m afraid of being mugged, if you walk me to my car, I will give you my skis” is a promise supported by consideration.

II. PROMISSORY ESTOPPEL- A promise will be enforced when(1) the promise was made with a reasonable expectation of reliance,  and there is (2) a reasonable and detrimental reliance on the promise, and (3) injustice can only be avoided by enforcing the promise. The remedy may be limited as justice requires. Rest.2d. §90 (1)
1. Reasonable expectation of reliance- would an objectively reasonable person have relied on the promise?

i. The existence of a contractual duty does not preclude reasonable reliance on a promise of another party to take up that contractual duty. 

a) Ex. In Shoemaker the P’s had a contractual duty to obtain and maintain an insurance policy, their bank however promised to do so for them. Their reliance on the promise was reasonable and their contractual obligation to do so themselves did not preclude them from relying on that promise to their detriment when their house burned down and was uninsured. 
ii. The promise does not need to be explicit, it can be implied.

a) Ex.  In Wright the promisor never explicitly promised to be the child’s father, but his actions implied it. He was listed on the birth certificate, gave the child his surname, and est. a parent-child relationship that continued for 10 yrs. Promisee had reason to believe his promise that he would assume all of the obligations and responsibilities of fatherhood including support. He made the promise “knowingly and voluntarily” despite knowledge child was not his biologically. 
2. Detrimental reliance- Detrimental reliance is not the same as a legal detriment. It does not need to be a legal detriment so long as it is an actual detriment.

i. Detrimental reliance can be any:

a) Change of position

b) Actual detriment

c) Legal detriment

d) Act or omission of act
ii. Change of position does not need to be a financial loss, it could even be a financial gain. 

a) Ex. Vasoler P takes a supervisory job w/ higher pay b/c of the promise of benefits. Promotion helped financially, however the human dynamics of the supervisory job were considered (anxieties, harder, longer hours, less free time are detriments taken on for the promise of a good pension).

iii. Examples of detrimental reliance:

a) In Greinier the promisee moved his home, est. himself and his family on the property, he made improvements and spent money on the promise, and lived there for a year, relying on the promisor’s promise that the land was his. 

III. EQUITABLE ESTOPPEL- Where one party has made a misstatement of fact, rather than a promise, which a third party relies on to their detriment. 

1. Ex. Insurance co. tells you the insurance expires later than it actually does. (1/1 instead of 12/1). Client doesn’t renew until the day before 1/1. Policy actually expired earlier and so when the house burned down on 12/15 she was uninsured.

i.  When she sues, equitable estoppel prevents insurance from defending on the grounds that the policy had expired. 

IV. OFFER and ACCEPTANCE (bilateral contracts)- Bilateral contracts have performance commitments on both sides. Offer an acceptance is the negotiation process for the bilateral contract.
1. Parties engage in preliminary negotiations.
i. Preliminary negotiations- a manifestation of willingness to enter into a bargain that is not an offer because it requires further assent to conclude the bargain. “ I am willing to do something”
a) Ex. In Lonergan where the seller provided a potential buyer with information regarding the properties location and price, but warned that he was expecting to have a buyer soon, no offer was made but an invitation to negotiate. 
2. Offer- an offer is the manifestation of willingness to enter into a bargain, made in a way that the offeree understands that his assent is invited and will conclude it. Rest.2d. §24

a) Offers are unequivocal and defined. “I will do something”

ii. Offers are construed objectively, not as the secret intent of the offeror. What objectively would a reasonable person believe it to mean.

a) Advertisements are typically not offers but invitations for offers. To be an offer there must be some language of commitment or some invitation to take action without further communication.
a. Ex. In Izadi the bait-and-switch tactics of the car dealership were interpreted under standard contract rules because of the language of commitment. The small type was not valid because an objective person would not have understood the offer in that way. 

iii. Offers are generally revocable at any time prior to acceptance. With the exception of the contracts that are irrevocable by statute, option contracts, and pre-acceptance reliance which make the contract irrevocable for a period of time.

a) An Offeree’s power of acceptance is terminated when the offeror takes (1) definite action inconsistent with an intention to enter into the proposed contract, and (2) the offeree acquires reliable information to that effect. Rest.2d. §53

a. Ex. In Normile the offeror is informed that the offer was revoked when the broker told them “you snooze you lose, the property has been sold”

b) Option contract- a separate contract on top of the offer that limits the offeror’s power to revoke the offer. Rest.2d. §25. The option contract must be (1) in writing and signed by the offeror, (2) be supported by purported consideration for the option, (3) must propose an exchange on fair terms within a reasonable time. R2d §87(1).
a. The majority of courts hold that there does not need to be writings or a signature, but there must be actual consideration, not just purported. 

b. The period of irrevocability is not limited. 

c. Even if the offer is rejected, the offer is still held open and can be accepted within the period of irrevocability. 
c) Pre-Acceptance reliance- An offer which the offeror should (1) reasonably expect to induce action or forbearance (2) of a substantial character on the part of the offeree before acceptance and (3) which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice. R2d §87(2). 

a. Like promissory estoppel except the instead of enforcing a promise, it holds an offer open. 
b. Ex. In Drennan the subcontractor could not revoke his offer after the General contractor already relied on it in his bid and was given the job. 
3. For contracts not substantially related to goods, Acceptance is a manifestation of assent to the terms made by the offeree in the manner invited or required by the offer. Rest.2d. §50. The acceptance must comply with the requirements of the offer as to the promise to be made or the performance to be rendered. Rest.2d §58. 
a) An acceptance that is conditional on the offeror’s assent to the additional or different terms are not an acceptance but a Counter-offer.
b) If the offer requires acceptances place at a certain time/in a certain manner it must be complied with to create a contract. If merely suggested, then it’s not required.

V. OFFER AND ACCEPTANCE & DIFFERING TERMS (GOODS)
1. Offers- Generally offers are revocable unless they are firm. 
i. Firm offer (ONLY FOR THE SALE OF GOODS) - An offer by a merchant to buy/sell goods in signed writing which gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time which shall never exceed three months.
a. If the term of assurance is on a form supplied by the offeree it must be signed separately by the offeror. 

b. A Merchant is a person who deals in goods or by occupation holds himself out as having knowledge or skill peculiar to the practices/goods involved in the transaction or whose agent has the knowledge or skill.

2. Definite and Seasonable Acceptance- For contracts substantially or exclusively related to goods, a contract is formed when there is a definite and seasonable acceptance sent within a reasonable time that operates as an acceptance even if it contains terms additional or different to those offered or agreed upon, unless acceptance is expressly made conditional on the acceptance of those terms. UCC §2-207(1). 
i. Mixed Contracts- When a contract involves both goods and services the test for whether the UCC applies has three factors (Coakly) (1) the language of the contract, (2) the nature of the business of the supplier, and (3) the intrinsic worth of the materials. 
a) If the contract is substantially related to goods, the UCC applies. Where the UCC fails to define, the authority is common law.

ii. Definite and seasonable acceptance​​​- complete agreement on the discussed main terms (quantity, price, type) by act or writing sent within a reasonable time, even though the boiler-plate terms may differ.

a) Additional terms- terms which are in addition to the terms of the offer.

b) Different terms- terms which conflict with the terms of the offer. 

iii. Express conditioning on acceptance of terms- The phrase “acceptance is subject to the following terms” on boiler plate form IS NOT ENOUGH. Must be more explicit and express that there is no intention to continue with agreement without acceptance of the terms. 
iv. MAJORITY APPROACH: If both parties are merchants, the additional terms become a part of the contract unless the:
(UCC §2-207 (2))
a) Offer expressly limits acceptance to the terms of the offer

b) They materially alter it; or

a. Terms that result in surprise or hardship if incorporated without express awareness of the other party. (clauses negating standard warranties, etc)

b. Terms that do not materially alter are clauses setting forth/enlarging slightly seller’s exemption due to causes out of control, fixing a time for complaints within customary limits, interest on overdue invoices, etc. 

c) Notification of objection to them has already been received within a reasonable time after notice of them is received. 

a. Different terms in the offer count as pre-notice of objection. 

v. MINORITY APPROACH: “Knockout Rule”. The conflicting terms in both the offer and acceptance are “knocked out”

vi. If one or both parties are not merchants, then the terms in the acceptance are excluded unless clearly accepted by the offeror.

3. Implied acceptance- if there is no definite and seasonable acceptance of the offer/counter offer, but the conduct of the parties recognizes the existence of a contract then a contract was formed. UCC §2-207 (3)
i. The terms of this contract include the implied terms under the UCC, as well as all the common terms in the offer and acceptance, and any additional terms in the offer or acceptance that the other party expressly agrees to. All other terms are excluded. 

ii. When the goods are shipped, accepted and paid for before dispute, there is no question as to the formation of the contract and is not necessary to determine which doc was offer or acceptance. The only question is which terms will be included in the contract as per rule. 
VI. OFFER AND ACCEPTANCE (unilateral contracts) - a unilateral contract is one where a promise is made in exchange for the performance of an act by the other party. The contract is bound when the action is fully performed. The promisor can generally revoke at any time before the action is fully performed with two exceptions:
1. Acceptance allowed only through performance- when an offer invites an offeree only to accept by rendering performance and does not invite promissory acceptance, an option contract is created when the offeree begins to perform. R.2d. §45 

i. Once the performance has begun, the offeror may not revoke, but offeree may discontinue performance. 
ii. The contract is not formed until the performance is completed. 

iii. Preparing to perform (EX. Buying shoes before the walk) does not count. 
iv. Ex. I will give $100 to whoever finds and returns by dog safe and healthy. 

a) Cannot reasonably promise to perform unless you have the dog already. 

v. Ex. In Cook the real estate agent was promised a bonus in exchange for her increased sales performance. She could not promise to increase sales performance, she could only accept by performance. The boss could not revoke the offer as she had already substantially performed by that time. 
2. Acceptance allowed by promise or performance- Where the offer invites an offeree to choose to accept by either promise or performance, the beginning of performance holds the offer open and requires that the offeree complete performance. R.2d.§62
i. Once the performance has begun, the offeror may not revoke, and the offeree is bound to finish performing or be found in breach of contract. 
ii. Preparing to perform (buying shoes before starting the walk) does not count. 

iii. Ex. Bob, I need these trees removed by the end of the month, I will give you $200. Let me know. 

a) Bob could promise to do the work, or just do it. If he starts the work, the offer is irrevocable and he is bound to finish the work. 

3. When there is doubt as to whether the offer is inviting acceptance by promise or by performance, the offeree is allowed to choose. R.2d. §32

VII. VOIDABILITY OF CONTRACTS- contract made with minors, under duress, or undue influence, misrepresentation, or with unconscionable terms are voidable. The incapacity is measured at the time of contracting.
1. Minority- A minor does not have full legal capacity to incur contractual duties. A minor can void any contract they have formed as a minor unless they have already ratified it after reaching majority. 

i. Where the contract was formed so that the minor (1) was not overreached in any way, (2) there had been no undue influence, (3) the contract is a fair and reasonable one, (4) the minor actually paid money on the purchase price, (5) the good was taken and used, the minor is not permitted to recover the full amount paid without compensating the vendor for the use of, depreciation, and willful or negligent damage to the article while in his hands. 

a) If the contract was overreaching, formed under undue influence, is unfair or unreasonable, or unpaid, the minor must only return any remaining existing benefit. 

b) Necessaries- Items one needs to live, food, clothing, shelter, vehicles (only in certain contexts), and does not include luxuries. 

a. In some states contracts are not voidable, in other’s they are voidable but the restitution is limited. 

c) If the minor misrepresents his age, the vendor is entitled to full restitution.

d) If the minor willfully destroys property the vendor is entitled to full restitution.

ii. A minor can disaffirm the contract at any time before reaching majority and for a reasonable period after (can’t string them along)

iii. A minor can ratify the contract only after reaching majority.

a) Affirmance can be explicit or implicit.

a. Ex. Implicit affirmance: paying part of the payment after turning 18, arranging pickup after turning 18. 

2. Duress- If a party’s assent is 1) induced by an improper threat 2) by the party that 3) leaves the victim no reasonable alternative, the contract is voidable by the victim. R.2d. §175(1).

i. Does not rely on the reasonable firm person, but does rely on the absence of a reasonable alternative. 

ii. An improper threat can  something illegal, a crime, a tort, threat of instigating a criminal prosecution in an extortion-like way, black mail etc. or something not necessarily illegal but something in bad-faith. R.2d. §176
a) Can be displayed by conduct, can be implied. 

b) Must be a threat from the other party that in some substantial way influenced you to form the contract. Does not need to be the only reason, just a substantial one.

a. Threat is different from a warning. Threat has agency “I will do something to you” v. “something might happen to you”

b. Ex. In Totem Marine, Alyeska improperly threatened to withhold payment knowing that doing so would cause Totem to go bankrupt unless they settled for significantly less than they were owed. 

iii. The reasonable alternative cannot be too burdensome or risky

a) Even the delay of a couple days can create a lack of reasonable alternative. 

iv. 3rd Party Duress- if the threat comes from a third party, and the other party is aware of the duress the contract is voidable. It is not voidable if the other party made the contract in good faith, without knowledge, and materially relied on it. R.2d. §175 (2)

3. Undue Influence- if there is 1) an unfair persuasion of a party who (2a) is under the domination of the person exercising the persuasion or (2b) who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare. R.2d. §177 (1).

i. Does it smell bad? Can’t just be a poor judgment call. Must have that sinister element. Their judgment was overborne rather than convinced. 

a) Must be viewed from the perspective of a reasonably firm person.
b) Ex. Cannot be convinced into buying a dress because of salesman’s flattery.

c) Ex. A pushover who agrees to a poor choice with persuasion does not count.
ii. Domination can be evidenced by several factors. 1) Discussion of transaction at an unusual/inappropriate time, 2) in an unusual/inappropriate place, 3) demanded to be finished at once, 4) extreme negative emphasis on delay, 5) multiple persuaders against a single servient party, 6) absence of 3rd party advisors, 7) not given the time to consult financial advisers or attorneys.
a) Ex. In Orizzi the superintendent and principle of his school both came to his home late at night, refused to allow him time to consult an attorney or anyone else, and placed a negative emphasis on delay by telling him that if he did not resign immediately everyone would have to be alerted to his arrest. He was tired and confused at the time.  
iii. Relation is can be an affective/vulnerable relationship, a relationship of dependence, a fiduciary or quasi-fiduciary relationship where one party has superior because of special knowledge, experience, maturity, or strength. 
iv. 3rd Party Undue Influence- if the undue influence comes from a third party, and the other party is aware of the undue influence the contract is voidable. It is not voidable if the other party made the contract in good faith, without knowledge, and materially relied on it. R.2d. §177 (3)
4. Misrepresentation in Writing- If a party’s manifestation of assent is induced by the other party’s fraudulent misrepresentation as to the contents or effect of a writing evidencing or embodying in whole or in part an agreement, the court at the request of the recipient may reform the writing to express the terms of the agreement as asserted. Rest.2d. §166
i. Only if the recipient was justified in relying on the misrepresentation,

ii. Limited to the extent that rights of third parties such as good faith purchasers for value will be unfairly affected.

iii. Ex. In Park 100 where the broker fraudulently misrepresented the 2 page personal guaranty as the lease agreement when it did not contain the lease agreement yet was labeled lease agreement, and insisted that they sign it after business hours in that moment when they were late for a wedding. 
5. Misrepresentation of fact- If a party’s manifestation of assent is [1] induced by either a [2] fraudulent or a material [3] misrepresentation by the other party upon which the recipient is [4] justified in relying, the contract is voidable by the recipient.

i. Inducement- Misrepresentation does not need to be the only factor inducing assent, it only needs to be a substantial factor. 

ii. Fraudulent misrepresentation- is a misrepresentation that is made with knowledge of it falsity.

a) There is no requirement of materiality. 

b) Opinions are generally not sufficient for misrepresentation unless recipient:


a. Reasonably believes that opinion maker has special skill, judgment or objectivity re: subject matter, or

b. Stands in relation of trust/ confidence with opinion maker, or

c. Is particularly susceptible to the type of misrepresentation involved. §169

c) Opinions may constitute a representation that: 
R.2d §168 (2).

a. Facts known to the opinion maker are not incompatible with his opinion.

b. The opinion maker knows facts sufficient to justify forming the opinion.

d) Fraudulent misrepresentations can be made affirmatively, by concealment, or by nondisclosure.
a. Nondisclosure arises when there is a duty to speak and a failure to disclose. R.2d. §161. It applies when:

i. Disclosure is necessary to prevent a previous assertion from being a misrepresentation, OR

1. Previous assertion must have been true at the time made otherwise it is already an affirmative misrepresentation and we do not need to go this route. 

ii. Disclosure of the fact would correct a mistake of the other party as to a basic assumption on which that party is making the contract, and nondisclosure amounts to a failure to act in good faith, OR

1. Regardless if they are asked point blank, if it material/basic assumption to the case, and they are aware of a mistake, they have a duty to correct it. 

2. Further, if there is an information asymmetry, where it would be significantly more difficult for the buyer to get the material information than the seller to disclose, the seller cannot conduct the agreement in good faith without this disclosure.

iii. The other person is entitled to know the fact because of a relation of trust and confidence between them. 

iii. Material misrepresentations- do not need to be fraudulent. A matter is material if it is one to which a reasonable person would attach importance in determining his choice of action in the transaction in question, or if the maker knows that it would be likely to induce the recipient to do so.R2d. §162 (2) Material misrepresentations can be negligent or innocent. 

a) Negligent misrepresentation is misrepresentation that was due to negligence, where a reasonable person would have done the appropriate research.

b) Innocent misrepresentation is where the party had no reason to have the knowledge but there was still a material misrepresentation that induced assent.
iv. Justified Reliance- the threshold is really low, reliance is unjustified only if the recipient is acting out of good faith, even if you do not conduct reasonable due diligence (short of real negligence on their part), then reliance is justified.
6. Unconscionability includes an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party. It has two elements, viewed on a sliding scale. If you have more of one you need less of the other. A minority of courts hold that if there is an excessive amount of one you do not need the other. 
i. Substantive Unconscionability is a bargain that is “such as no man in his senses and not under delusion would make on the one hand, and as no honest and fair man would accept on the other.” 
a) It is evidenced by either a contract as a whole that violates public policy in its unfairness, or by one-sided terms that lack a modicum of bilaterality.
b) Terms that shock the conscience, are oppressive, waive important rights, terms so unfair as to suggest defects in the bargaining process, terms that are extremely favorable to one party
c) Ex. In Higgins the arbitration clause only applied to the weaker party. The other party had its choice of venue. 
d) Ex. In Hysterics in the Hospital an admissions form that contains personal guaranty holding them liable for the cost of care for a person they helped as Good Samaritan is unconscionable.
ii. Procedural Unconscionability focuses on the factors of surprise an oppression, with surprise being a function of the disappointed reasonable expectations of the weaker party.
a) It is evidenced by unfairness of the circumstances surrounding the contract, 

a. The document was pre-printed, complex, full of legalese, and boilerplate.
i. Pre-printed contract risk unconscionability because they are full of boiler plate that is rarely read and there is no opportunity to negotiate the terms even if they were read. 
ii. Frequently with contracts like cell-phones there are no options, everywhere you go the terms will be the same and not negotiable.
b. Important terms buried in fine print. They were not highlighted, no place to sign the terms. 
c. It is an adhesion contract (“take it or leave it”), there is no opportunity to negotiate. No meaningful choice. 
d. No opportunity to ask questions or seek council. 
e. One party is much weaker due to incapacity, age, etc.
iii. Remedies: the court can 
a) Refuse to enforce the contract as a whole if permeated by unconscionability, any single unconscionable clause or group of clauses, or even part of a clause 
a. Unconscionable arbitration clauses can be severed from the contract. They are viewed as their own separate contract within a contract. 

b. Arbitration clauses are not unconscionable on their face.  

b) Refuse or limit remedies, e.g.: deny specific performance, award restitution instead of damages or even re-write unconscionable clauses so as to avoid unconscionable results (reformation/blue pencil) VERY RARE.
7. Public Policy. In general, a promise or other term of an agreement is unenforceable on grounds of public policy if 1) legislation provides that it is unenforceable; OR 2) interest in in its enforcement is clearly outweighed in the circumstances by a public policy against the enforcement of such terms. Rest. 2d. §178.
i. The legislation must specifically mention the crime

a) Ex. Gambling is illegal by statute but agreeing to gamble is not. 

ii. Factors favoring enforcement:
a) Parties’ justified expectations
a. Ex. In R.R., bio dad could have reasonably expected for the contract to be enforced b/c there was no duress, undue influence, she consulted therapists and legal counsel.
b) Avoiding forfeiture if enforcement is denied
a. Ex. In R.R. if contract is not enforced bio dad loses the money he gave her. 
c) Public interest in favor of enforcement (incl. policy of freedom of contract)
a. Ex. In R.R.= Freedom of contract, male surrogacy is enforced why not female?
iii. Factors opposing enforcement:
a) Strength of public policy as a manifested by legislation or judicial decisions
b) Likelihood that refusal to enforce will further that policy
c) Seriousness of any misconduct involved and the extent to which it was deliberate.
d) Directness of the connection between that misconduct and the contract term.
iv. When is a public policy defense triggered?
a) Unenforceable on its face. When legislation/public policy makes contracts unenforceable on its face. 
a. Distinction between revenue-raising and regulatory statutes. Ex. Parking fines. 
b) Underlying activity is illegal. When legislation doesn’t make the contract unenforceable, but it makes the underlying activity illegal.
a. Court uses §178 factors to determine if unenforceable.  
b. Distinction between revenue-raising and regulatory statutes. 
c) Not covered by existing public policy. Existing public policy doesn’t make the contract unenforceable. 
a. Court uses §178 factors to determine if unenforceable.  
b. Court looks to:
i. The court looks to existing analogous policies,
ii. The policies of other jurisdictions, 
v. Public policy of non-competes. A promise to refrain from competition that imposes a restraint that is ancillary to an otherwise valid transaction or relationship is unreasonable in restraint of trade if 1) the restraint is greater than is needed to protect the promisee’s legitimate interest, OR 2) the promisee’s need is outweighed by the hardship to the promisor and the likely injury to the public. R2d §188.
a) Factors of the restraint are:

a. Geographic (area restrained from)
b. Temporal (time restrained)
c. Subject Matter. The restraint must be limited to the particular specialty of the present employment.  
b) Legitimate needs are:
a. Finding a replacement
b. Interest in recouping investment
c. Retaining a customer base. 
c) When is a non-compete ancillary?
a. A promise by a seller of a business not to compete with the buyer so as to injure the business sold. 
b. A promise by an employee or agent not to compete with his employer or principal
i. Greater scrutiny, more likely that the employee is at a disadvantage, employers need has to be very large or the restraint strictly reasonable. 
c. A promise by a partner not to compete with the partnership. 
i. If the non-compete IS an ancillary restraint, R2d §188 applies.
ii. If the non-compete IS NOT an ancillary restraint it is automatically void. 
8. Mistake. A belief that is not in accordance with the facts.  The mistake must be about something in existence at time of contract formation.
i. Assumption of Risk. Always look for risk allocation first. 

ii. R.2d. §154 A party bears the risk of a mistake where a) risk is allocated to him by the agreement of the parties [explicit AOR], b) he is aware, at the time the contract is made, that he has only limited knowledge with respect to the facts to which the mistake relates BUT treats his limited knowledge as sufficient [implicit AOR], OR c) the risk is allocated to him by the court on the ground that it is reasonable in the circumstances to do so. 
a) Explicit AOR.  The majority of courts find that “as is” clauses bar the party from voiding.
a. A minority of courts find that “as is” clauses are not dispositive, but indicative that the party bears the risk, but other factors such as being buried in fine print, difficulty finding them, etc. would maybe counteract it. 
b) Implicit AOR. Not that a reasonable person would know, but that they actually had a subjective knowledge their knowledge was limited.
a. Ex. Conscious Ignorance. The estate that knew there were valuable paintings but sold them without being appraised for $60, later learning that they were worth millions could not void on mutual mistake. 

b. Do not confuse negligence with mistake. 

c) Allocated by court. Court balances the equities. Negligence would often be considered here. 

a. Courts in general are very reluctant to invoke (c)

iii. Mutual Mistake. Where a (1) mistake of both parties at the time a contract was made as to (2) a basic assumption on which the contract was made has a (3) material effect on the agreed exchange of performances, the contract is voidable by the adversely affected party (4) unless he bears the risk of mistake. 
a) Basic Assumption: Distinguish between mistakes affecting the essence of the consideration from those which go to its quality or value.

a. Mistake of value in itself is insufficient, e.g. a prediction of a market value. 
b. The mistake may have an effect on the value, but it is about the thing that is sold and bought where the mistake renders its nonexistence.

c. Not something collateral to the agreement. It is an essential mistake within the agreement. 

i. Ex. The deal for the barren meat cow, but turned out the cow was actually a fertile calf. The barren cow did not exist. Contract unenforceable.  
b) Material Effect. The effect of that effect, how great is it?
iv. Unilateral Mistake. Where a (1) mistake of one party at the time a contract was made as to a (2) basic assumption on which he made the contract has a (3) material effect on the agreed exchange of performance that is adverse to him, the contract is voidable by him if (4) he does not bear the risk of the mistake and:

a) The effect of the mistake is such that enforcement of the contract would be unconscionable, or 

a. Unconscionable in this context merely means sever enough to cause substantial loss. 
b) The other party had reason to know of the mistake or his fault caused the mistake. [equitable factors].
VIII. DEFENSES AGAINST ENFORCEMENT. Rather than a defect in the contract that makes the contract voidable, here we are saying that there is a valid contract, but for policy reasons we are going to excuse performance for one or both parties.
1. Impossibility. Impossibility is the older rule; impracticability is the modern rule. Does not need to be strictly impossible anymore
2. Impracticability. Where, after a contract is made, a party’s performance is (1) made impracticable without his fault by the (2) occurrence of an event (3) the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, (4) unless the language or the circumstances indicate to the contrary. R.2d. §261
i. Party claiming defense. The performance of the party claiming as a defense must be impracticable, not the performance of the other party. 

ii. Assumption held by both. The basic assumption needs to be held by both parties. 

iii. Supervening events create a kind of gap that was not covered by the contract, such a gap that makes the contract seem like it does not even apply anymore. 

a) Event occurring after formation of the contract that makes performance severely difficult (ex. riots, storms, war, plague, 180 shifts in law)

b) Performance vitally different. And extraordinary circumstance may make performance so vitally different from what was reasonably to be expected as to alter the essential nature of that performance. 

a. CANNOT BE SOLEY A MARKET DOWNTURN

b. Continuation of existing market conditions and the financial situation of one of the parties are normally NOT such assumptions, mere market shift or financial inability are not enough. 

c. Severe Shortage of raw materials or supplies due to war, extreme weather, embargo, local crop failure, unforeseen shutdown of major sources of supply which causes MAJOR increase in cost or prevents performance may bring the case within the rule. EXTREME.
c) Illegality. When the performance is made illegal by law, it is pretty strong defense of impracticability 
iv. Ex. A sells B a machine to be delivered by a certain date. Due to a suit by a creditor all of A’s assets are placed in receivership. A is not excused for non-performance under impracticability

v. Ex. A contracts to employ B for 2 yrs at a set salary, after 1 yr. gov’t regulation makes A’s business unprofitable and he fires B. Not excused under impracticability.

vi. Ex. Sheldon a government regulation which placed a ceiling on the price of scooter bikes making their manufacture unprofitable did not excuse performance on a contract for sale of scooter bikes.

vii. Ex. Chase increased labor, material and construction costs due to the unexpected economic hardship brought on by World War I did not excuse performance even when performance cost 40% more than the contract price. 
viii. Impracticability v. Frustration of Purpose
a) Foreseeability. The supervening event need not be unforeseeable, but it cannot be the fault of the party claiming relief. 

a. A lot of events are foreseeable that we are not required to anticipate in a contract. 

b) Subjective awareness. Unforeseeable-ness is not really the relevant, what is relevant is if the party actually foresaw the event, then they are probably assuming the risk. Not always but usually. 

3. Frustration of Purpose. Where, after a contract is made, a party’s principal purpose (benefit) is (1) substantially frustrated without his fault by the (2) occurrence of an event (3) the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, (4) unless the language or the circumstances indicate the contrary. R.2d. §265
i. Must be the mutual principal purpose of the contract, cannot be merely that one party would not have made the contract if they could not have done so.

ii. Must be so substantially unfair.
iii. If there are alternate purposes, then if they are not thwarted, the principal purpose is not thwarted. 

iv. Ex. Mel Frank they could have stored other chemicals, not just hazardous, and further the landlord did not know that they were storing hazardous chemicals so it could not have been the principal purpose.  
4. Statute of Frauds. Oral contracts are enforceable unless they fall within the statute. Contract still exists it just won’t be enforced. 

i. A promisor’s compliance with the formality imposed will not by itself make promise enforceable. 

a) Failure to comply will make the promise unenforceable even if it is supported by consideration
ii. Classes of Contracts Covered. R.2d. §110. The following classes of contracts are subject to a statute, commonly called the Statute of Frauds, forbidding enforcement unless there is a written memorandum or an applicable exception: 

a) A contract for the sale of an interest in land (land contract provision)

a. Ex. Mortgages, easements, purchases, leases, 

b) A contract that is not to be performed within one year from the making thereof (one-year provision)

a. One Year. From the time the contract is formed, not from the start of performance. 

b. Possibility. If it is logically possible that performance is completed in one year, regardless if it is factually possible, or likely it does not fall under the statute of frauds.
c. Where ANY promise in a contract CANNOT be fully performed within a year from the time the contract is made, ALL promises in the contract are within the Statute of Frauds. R2d. 130

d. Ex. Employment for life- no writing because you can die within the year.

e. Ex. Employment for 13 months, needs to be in writing because you cannot complete 13 months of employment in a year. 

f. Ex. 1/15 orally agree to K to work for the rest of natural life will pay lump sum on 1/20. Can’t be enforced without writing because the performance of the promiser takes longer than a year. 

iii. Contracts “falling within” the statute must be (1) evidenced by a written memorandum that is (2) signed by the party against whom enforcement is sought.
a) General Requisites of a Memorandum R2d. §131. Unless additional req. are prescribed by the particular statute, a contract within the SoF is enforceable if it is evidenced by any writing signed on or behalf of the party to be charged, which:

a. Reasonably identifies the subject matter of the contract

b. Indicates that a contract with respect thereto has been made between the parties or offered by the signer to the other party

c. States with reasonable certainty the essential terms of the unperformed promises on the K 

i. Duration, terms, payment, amount, etc. 
ii. Price is required here, where it isn’t under UCC §2-201.

iii. If minor details are missing that is fine, can be determined in the oral testimony.

b) Memorandum Not Made as Such. R2d. §133. The Statute may be satisfied by a signed writing not made as a memorandum of a contract.

a. Don’t need to be made with the intent of evidencing a contract if it happens to authenticate it despite the intent.

b. Can be made after the contract is formed. Written, does not mean ink, it just means tangible medium (can be audio or video recordings. 

c) The writing itself is not the K, it is the evidence of the K. Memorandum serves an evidentiary function only, the oral agreement is the contract. 
d) Single Document is NOT required, can be pieced together from several documents. 
a. New Rule: Writing itself needs to establish when they are linked. 

i. Incorporated by reference, the writings on their face appear to be linked.

b. Traditional Rule: Linkage needs to be referenced by the writing alone (Pt1, Pt 2)

e) Signature- ANY symbol made or adopted with an intention, actual or apparent, to authenticate the writing as that of the signor. R2d. §134.Not formal.

a. Preprinted wording on memos, showing corporate logo and indicating memos were “from the desk of” named agents of the defendant. 

b. Electronic signatures- automated signatures are weaker, but still works. 

c. Ex. Signed in crayon, even an X or weird scribble that has the intent of authenticating, clicking, “I have read and understand the legal terms and conditions”
iv. EXCEPTIONS to the Statute of Frauds are for Performance and Reliance. 

a) FULL PERFORMANCE. For K’s over one year, when full performance by one side has already occurred, it is enforceable.
a. Ex. Oral employment agreement from A to B for a period of 5 years. B has worked the entire 5 years without being paid. Full performance exception applies. 

b. Why? If B keeps showing up to work for the past 5 years, and A doesn’t raise any complaints or objections, it implies that there was a contract, there is very little danger of fraud. 

b) Ex. Oral employment from A to B for a period of 5 years. B worked for 4 years and was paid yearly. A can claim that the contract was invalid under statute of frauds because performance was incomplete.

v. Justifiable Reliance. R2d. §139. Majority Rule. Some courts do not recognize, most do. A [1] promise which the [2] promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and [3] which does induce the action or forbearance in enforceable notwithstanding the Statute of Frauds if [4] injustice can be avoided only by enforcement of the promise. The remedy granted for breach is limited as justice requires. 
a) Is essentially promissory estoppel for K’s instead of promises. 

b) Clear evidence. Must have clear and compelling evidence that a contract existed.  (other than preponderance which only has to be above half of the evidence [51% vs. 49%]

c) Remedy is not limited to the cost of the reliance, can be more or less.

d) Determining Injustice. In determining whether injustice can be avoided only by enforcement of the promise, the following circumstances are significant: 

a. Other remedies. The availability/adequacy of other remedies (cancellation/restitution)

b. Definite and substantial character of action/forbearance relating to remedy sought

c. Extent to which action/forbearance corroborate evidence of the making and terms of the promise, or the making and terms are otherwise est. by clear convincing evidence. 

d. Reasonableness of the action/forbearance

e. Foreseeable. Extent to which the action/forbearance was foreseeable by the promisor.

f. Factors to be considered, not all required. 
e) UCC Statute of frauds- Some courts (substantial minority) do not recognize, most do. 
5. Statute of Frauds for Goods [UCC§2-201] Formal Requirements. 
1) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action of defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing. 
i. A contract that does not satisfy the requirements of the subsection (1) but which is valid in other respects is enforceable if:

a) Goods specifically manufactured for the buyer…..

b) Party against whom enforcement is sought admits in his pleading/testimony/otherwise in court that a contract for sale was made, only enforceable to the extent of the quantity of goods admitted

c) Goods for which payment has been made and accepted or which have been received and accepted. 
ii. Contracts for sale of goods that cannot be completed in one year do not fall under Statute of Frauds if the price is under $500. Only sale of goods of $500 or more fall under, regardless of common law rules regarding contracts for terms over one year. 

a) This is despite rule that if not mentioned in UCC common law applies. 
iii. Material terms must be stated, but need not be precisely, writing only needs to afford a basis for believing that the oral evidence rests on a real transaction.
a) Parties. Does not need to indicate which party is buyer/seller. 
b) Quantity is not required to be precise. 
c) Other Terms. Price/time/place of delivery/quality of goods etc. may be omitted. 
d) Signature only needs to authenticate, perhaps only initials, or even a printed letterhead
e) Must evidence a contract for sale of goods, must be “signed” and must specify a quantity. 
2) [1] Between merchants if [2] within a reasonable time a writing in confirmation of the contract and [3] sufficient against the sender is received and the [4] party receiving it has reason to know its contents, it satisfies the requirements of subsection (1) against such party unless [5] written notice of objection to its contents is given within 10 days after receiving.

i. Allows you to use a writing to confirm the contract without having to be signed by the party against who it is being enforced. 
ii. Sufficient content to establish contract was made, quantity, (assuming that the sender was being charged, it can be enforced against the receiver)
iii. Reason to Know. Can be that the subject says re: our prior conversation where we agreed to …
iv. Must be signed by sender.
a. Can enforce against recipient even if recipient has not signed. 

3) [Justified Reliance] A contract that does not satisfy the requirements of the subsection (1) but which is valid in other respects is enforceable if:
i. Goods Unsuitable for Resale. Good specifically manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller’s business and the seller, 
ii. Performance before Notice of Repudiation is received and under circ. which reasonably indicate that the goods are for the buyer, has made substantial beginning of their manufacture or commitments for the procurement, or
iii. Admission of Contract. Party against whom enforcement is sought admits in his pleading/testimony/otherwise in court that a contract for sale was made, only enforceable to the extent of the quantity of goods admitted
a. Only party who makes this admission cannot defend under SoF. 
b. Majority view, can be implied if pieced together from your other testimony.
iv. Goods Accepted. Goods for which payment has been made and accepted/received and accepted. 
v. Partial performance as a substitute for the required memorandum can validate a contract only for the goods which have been accepted or for which payment has been made and accepted. 
vi. Indivisible goods. Partial performance can validates the ENTIRE contract

a. Ex. Deposit on a plane, can’t split up the plane, whole contract is enforced despite only partial payment. 

b. Unlike common law that accepts only full performance. 
i. Ex. A sells B gas for 10 years. A accepts for 8 years without objection. No danger of fraud, court would prevent A from invoking SoF for first 8 years. Can still invoke SoF for years unperformed. 
IX. CONTRACT INTERPRETATION AND CONSTRUCTION.
1. Interpretation. Three approaches. 

i. Subjective approach: must have a subjective meeting of the minds.

a) If both agree, mutual subjective interpretation applies

b) If they do not agree, there was no meeting of the minds.

ii. Objective approach: words/conduct should be interpreted in accordance with the standard of a reasonable person familiar with the circumstances, rather than in accordance with the subjective intention of either of the parties. 

a) Does not care about subjective intention, only objective interpretation. 

b) Courts can end up imputing a meaning, neither party intended. 

iii. Modified objective theory (Modern Rule) Where the parties attached the same meaning to a promise or agreement or a term thereof; it is interpreted in accordance with that meaning Rest.2d §201
a) even if that meaning is absurd

b) Subjectively different Meanings. If A and B each have subjectively attached different meanings, the meaning attached by A will control if:

a. A did not know of any different meaning attached by B, AND B knew of the meaning attached by A; OR

b. A did not have reason to know of any different meaning attached by B, AND B had reason to know of the meaning attached by A. 

c) If neither party knew, or had reason to know of each other meaning, then there was no k 

d) If both had reason to know, then the court picks what they think is the more objectively reasonable. 

e) “Reason to know”: can be determined by conduct, course of dealings, standards, documents, etc. 
iv. Standards of Preference in Interpretation. R2d. §203. 
a) Reasonable and lawful and effective meanings are preferred to unreasonable, illegal or ineffective interpretations. 
b) Order of Importance. 1) Express terms, 2) Express terms in negotiation history (prior drafts) 3) Course of performance, 4) course of dealing, 5) Usage of trade. 
a. Course of Performance. Ex. Rent is due promptly at the beginning of the month, Tenant pays rent 4-5 days after the first, the landlord has not objected (it has been several months). Course of performance indicates 4-5 days after is still the beginning of the month.
b. Course of Dealing Ex. For the last 5 years, A has been buying coffins from B, the contract always says they will be delivered in a reasonable amount of time. Every time, it was overnighted. This time it was sent by ground delivery and arrived late. A can claim a reasonable period means overnight. If B had changed the contract to say by ground delivery, then A can no longer claim reasonable period means overnight b/c of the express terms of the contract (Pt. 1)
c. Usage of Trade. Ex. Common usage by the vast majority, reasonable to expect both parties to be familiar with this usage. 
c) Specific/Exact Terms are given greater weight than general language. 
d) Separately Negotiated/Added Terms are given greater weight than standardized terms or other terms not separately negotiated. 
e) Ejusdem generis- a general term joined with a specific one will be deemed to only include things that are like the specific ones. 

f) Expressio unius est exclusio alterius- if one or more specific items are listed, without any more general or inclusive terms, other items although similar in kind are excluded. 

g) Prefers words over figures (ex., a check that has $4000 in the amount box, but only forty dollars is written will be interpreted to the words.)

h) Contra Proferentem- if the terms could have two reasonable meanings which favor different parties, the interpretation will be preferred which is less favorable to the one by whom the contract was drafted. 
a. Usually only invoked where one party has much less bargaining power or opportunity to choose the terms of the contract. 
i) Avoid absurd results. 
2. PAROL EVIDENCE. a rule about what evidence should be excluded from consideration by jury. (1) Applies only if there is a writing that is INTEGRATED (2) Applies only to prior/contemporaneous statements.

i. The parol evidence rule does NOT apply to evidence created AFTER the contract was formed.
ii. The parol evidence rule does NOT apply to ORAL contracts.

iii. The parol evidence rule does NOT apply to UNINTEGRATED contracts. 

iv. Oral/written evidence of condition precedent that both parties know about would be able to admit under parol evidence rule exception.

v. Integration.  To be integrated it needs to seem like it is the final expression of the contract.
a) Full Integration. Two approaches, Williston and Corbin.
a. Williston “Four Corners”. Minority Rule. Can only look to the four corners of the contract to determine if fully integrated. 

· Is it signed? Labeled contract?

· **Is it inclusive of the issue you are trying to resolve? ** Is the topic completely distinct from the terms in the contract?

· Mere absence of the subject does not always mean that the contract is not integrated.
·  E.g. no language of warranty in the sales receipt means that there is no warranty, not that the contract is not fully integrated in regards to warranty because the sales document typically includes such a warranty. 
· Presumption. that the if final and complete that there are no material items left out.
· Merger clause is sufficient to establish but not necessary.
i. Evidence admissible only to clarify or interpret terms that are ambiguous on their face that are reasonably susceptible to interpretation suggested by PE.
b. Corbin Contextual Approach. Majority Rule. Not limited to only the contract, can also look at the parol evidence to establish that contract is integrated or not.  
i. Merger clause can help establish, but IS NOT a deciding factor either way. 

ii. Evidence admissible only to clarify or interpret terms that are reasonably susceptible to interpretation suggested by PE.

vi. Partial Integration. If agreement is not fully integrated can use PE to add an additional term if it is collateral and distinct from the writing. 

vii. Exceptions. R2d §214. Parole Evidence is admissible to rectify errors by establishing:

1. That the writing is or is not an integrated agreement
2. That the integrated agreement is completely/ partially integrated
3. The meaning of the writing 

4. Illegality, fraud, duress, mistake, lack of consideration, or any other invalidating cause,

5. Ground for granting/denying rescission, reformation, specific performance, or other remedy. 
viii. Merger clause can help establish, but IS NOT a deciding factor either way. 
ix. Evidence admissible only to clarify or interpret terms that are reasonably susceptible to interpretation suggested by PE.
3. IMPLIED TERMS are already a part of the contract, whereas additional terms are added subsequently. ALL contracts include the implied terms of good faith and fair dealing. 
i. Good Faith and Fair Dealing. Covenant of good faith has to do with contract interpretation. Terms/conditions/restrictions implied in order to prevent bad faith performance of the contract

a) Rest.2d Contracts § 205: Every contract imposes upon each party a duty of good faith and fair dealing in its performance and its enforcement.

b) UCC § 1-203: Every contract or duty within this Act imposes an obligation of good faith in its performance or enforcement.

c) UCC § 1-201(19): ‘‘Good faith’’ means honesty in fact in the conduct or transaction concerned. (Subjective standard)

d) UCC § 2-103(1)(b): “Good faith in the case of a merchant means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade.” (subjective and objective standard)

e) Bad faith performance then amounts to breach. 

f) Alternative formulations:
a. Fruits of the Contract. Interfering with the right to receive the “fruits of the contract”

b. Frustration. Frustrating the “spirit’ or “common purpose” of the contract.

g) Factors to consider:

a. Relative bargaining power

b. Reasonable expectations of the parties

c. Purpose for which contract was made

d. Existence of bad faith

e. Whether conduct violates community standards of decency, fairness, or reasonableness. 
h) Limitations. 

a. May not override express terms of contract.

b. Mere unjust/unfair results is not enough
ii. Reasonable Efforts. Common Law. Reasonable effort under implied terms only apply when there is a strictly exclusive contract
a) UCC rule for goods does not require strict exclusivity
a.  [1] a lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes [2] unless otherwise agreed an [3] obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale. UCC 2-306 (2)
i. Exclusivity agreement not as necessary,

ii. Reasonable/Best Efforts. Doesn’t have to be perfect, just reasonable. Can be thought of in objective and subjective terms. 
X. BREACH AND UNJUST ENRICHMENT
1. Express Conditions. Promises that require strict compliance. They must be Material. 
i. Expressed conditions must be specifically complied with, there is no substantial performance exception.
ii. Express conditions: can be indicated by terms like:

a) If, unless and until, provided that, conditioned on

b) Distinguish language that merely expresses time for performance or triggering event for obligation already due. 
a. Ex. Is the language a condition for getting paid?
iii. Conditions v. Promises. 
a) Condition= an event that we are uncertain has occurred or will occur
a. Failure of the condition is not a breach

b. Duty to Perform. There is no duty to perform if the condition is not met. 

i. Like an on/off switch that is out of your control.

b) Promise= undertaking to do or not do something
a. Failure to perform the promise IS a breach. 
iv. Express conditions v. Constructive Conditions. 
a) Express conditions require strict compliance
a. Contractual promises are construed as reciprocal conditions. 
b) Constructive conditions are like promises to try to do something, but the agreement does not hinge on them.
v. Materiality of terms of the promise are important

a) Ex. Agreement to build a house in contemporary style, payment due on Dec 1. House is built but the countertops are granite instead of marble. Cannot withhold payment, even though there is a failure to comply with the agreement. The constructive condition was not completely met but there was still substantial performance and the unmet portion of the condition was not material. Could still sue for breach though, to have the countertops changed. 
vi. Exceptions to express conditions:

a) Estoppel/waiver:

a. Estoppel- When a party acts in such a way that they do not obey the condition, then they cannot enforce the condition later. 

b. Waiver- When one party unilaterally gives up a right, once they do that then they cannot take it up again
b) Disproportionate forfeiture- If there is some kind of forfeiture that is disproportionate and the condition is not material to the exchange then the condition can be waived. 

a. Ex. Contract is for 300k and the deposit of 100k would be lost.
c) Bad Faith Conduct- can be active affirmative (prevent condition from happening), or it can merely be the failure to take reasonable steps (not bothering to submit plans to receive approval)
2. Breach is an unexcused failure to perform (excuses are impossibility, impracticability, frustration of purpose, statute of frauds etc)

a) Entitles non-breaching party to remedies

b) Depending on type of breach, may suspend or discharge non-breaching party’s own performance
i. Minor Breach Substantial performance is enough to meet the constructive condition to trigger the others performance, if the breach is only minor then you have substantially performed enough to satisfy the constructive condition. Substantial performance means no uncured material failure. 

a. If A substantially performs, constructive condition to B’s performance is satisfied

b. B must perform

c. Cannot suspend or discharge, but can still sue for the breach. 
ii. Material Breach- R.2d § 241 NOT SUBSTANTIALLY PERFORMED. In determining whether a failure to render or to offer performance is material, the following circumstances are significant: 
a. Deprived of the expected Benefit. The extent to which the injured party will be deprived of the benefit which he reasonably expected;

1. Ex. $59k of the $85k

b. Adequate compensation unlikely. The extent to which the injured party can be adequately compensated for the part of that benefit of which he will be deprived;

c. Forfeiture. The extent to which the party failing to perform or to offer to perform will suffer forfeiture

d. Failures Uncured. The likelihood that the party failing to perform or to offer to perform will cure his failure, taking account all of the circumstances including any reasonable assurance;

1. Can look at the pattern of behavior.
2. Usually a really good reason to treat the obligation as fully discharged. 

e. Bad Faith/ Unfair Dealings. The extent to which the behavior of the party failing to perform or to offer to perform comports with standards of good faith and fair dealing

1. Ex. willful breaches of payment.  

f. If A does not even substantially perform, constructive condition to B’s performance is not satisfied (see R.2d 237) 
i. B need not perform – he can suspend his performance temporarily AND
1. If material, and not remedied, then is a total breach and are discharged

2. If wrong though, YOU will be in breach. Be very careful. 
iii. B party may sue for breach

iv. Total Breach. R.2d §242. Duty discharged. In determining the time after which a party’s uncured material failure to render or offer performance discharges the other party’s remaining duties to render performance … the following circumstances are significant:
a. those stated in 241

b. the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making reasonable substitute arrangements;

c. the extent to which the agreement & circumstances provide for performance without delay …

d. if there is a material breach and at least one R.2d §242 factor is satisfied, 
i. B is completely discharged from performing

ii. B may sue for breach

3. Repudiation. R2d. 250 A repudiation is (1) statement by the obligor to the oblige indicating that the obligor will commit a breach that would itself give the oblige a claim for damages for total breach under §243, or (2) voluntary affirmative act which renders the obligor unable or apparently unable to perform without such a breach. 
i. Statement. Saying all bets are off, I am done. 
a) It happens before the breach and is more in the nature of a total rather than minor breach.

b) Performance is not yet due, so it could not be a breach
c) Does not apply to minor breaches, those are not sufficient to discharge performance. 
d) Unequivocal. Cannot be ambiguous, must be definite and clear (unequivocable)
e) Total Breach. Where an obligor repudiates a duty before he has committed a breach by non-performance and before he has received all of the agreed exchange for it, his repudiation alone gives rise to a claim for damages for total breach. R2d 253

ii. Anticipatory Repudiation requires a clear manifestation of intent not to perform the contract on the date of performance. 

a) Definite and unequivocal manifestation that he will not render the promised performance when the time fixed for it the contract arrives. 

b) Fair reading. Language that under a fair reading “amounts to a statement of intention not to perform except on conditions which go beyond the contract” constitutes a repudiation. 

c) Retraction. Repudiating party has the power of retraction unless the injured party has brought suit or otherwise materially changed its position. 

a. Common Law §256. (1) the effect of a statement as constituting a repudiation under §250 or the basis for a repudiation under §251 is nullified by a retraction of the statement if notification of the retraction comes to the attention of the injured party before he 

i. [1] Materially changes his position in reliance on the repudiation or 

1. Sues, engages in a contract with another party, sells the property, etc. 

ii. [2] Indicates to the other party that he considers the repudiation to be final.

1. Clearly indicates that they are treating the correspondence or act as a repudiation and the contract is rescinded.
b. UCC2-611 (1) Until the repudiating party’s next performance is due he can retract his repudiation unless the aggrieved party has since the repudiation [1] cancelled or materially changed his position or [2] otherwise indicated that he considers the repudiation final. (2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating party intends to perform, but must include any assurance justifiably demanded under the provisions of this Article (Section 2-609).
i. Retraction of repudiation only requires consent after performance is due, when an actual breach has occurred.
ii. When either party repudiates the contract with respect to a performance not yet due the loss of which will substantially impair the value of the contract to the other, the aggrieved party may:

1. for a commercially reasonable time await performance by the repudiating party; or

2. resort to any remedy for breach . . . , even though he has notified the repudiating party that he would await the latter's performance and has urged retraction; and

3. in either case suspend his own performance

iii. Adequate Assurance. Where a there is reasonable ground for insecurity, seller must properly request assurances from the buyer.
a) Request must be made in writing 

a. Although a lot of courts have not strictly adhered to this formality as long as an unequivocal demand is made. 

b) There can be more than one demand for adequate assurance even after receiving an adequate response if there are further changes in circumstances. 

c) If a Party demands and receives specific assurances, then absent a further change of circumstances, the assurance demanded and received are adequate, and the party who has demanded the assurances is bound to proceed. 

d) Failure to give such assurances constitutes an anticipatory repudiation of the contract. 
e) Rumors and gossip are not usually enough grounds for insecurity.
f) Request has to be reasonable, if unreasonable or unjustified other party does not have to respond. 

g) If request is complied with there is no repudiation. 

a. If they don’t specifically reply to what you ask for, but give you an alternative assurance that is adequate under the circumstance then there is still no repudiation

b. Only when they don’t respond in a timely manner or if the assurance they provide is inadequate under the circumstances have they repudiated. 

h) Common Law. R2d 251. 

a. (1) Where [1] reasonable grounds arise to believe that the obligor will commit a breach by non-performance that would of itself give the obligee a claim for damages for total breach under §243, the obligee may [2] demand adequate assurance of due performance and [3] may, if reasonable, suspend any performance for which he has not already received the agreed exchange until he receives such assurance.
b. (2) The obligee may treat as a repudiation the obligor’s failure to provide [1] within a reasonable time such [2] assurance of due performance as is adequate in the circumstances of the particular case.

i. No thirty day period as in the UCC, only a reasonable time. 
i) UCC. 2-609

a. When [1] reasonable grounds for insecurity arise with respect to the performance of either party, the other may [2] in writing demand adequate assurance of due performance and until he receives such assurance may [3] if commercially reasonable suspend any performance for which he has not already received the agreed return.

b. After receipt of a [1] justified demand, failure to provide [2] within a reasonable time not exceeding 30 days such assurance of due performance as is [3] adequate under the circumstances of the particular case is a repudiation of the contract.
4. Unjust Enrichment occurs where A confers an economic benefit to B under circumstances in which it would be unjust for B to retain the benefit without paying for it. NO CONTRACT. When will the circumstances be unjust?

i. Benefit was not forced/ no “officious intermeddling”

ii. Benefit accepted with knowledge of receiving party

iii. Person rendering service of value expects compensation. 
iv. law/quasi/constructive contract. They are not real contracts, and the general rules of contract therefore do not apply to them. 

a) Applied in law contracts are only enforceable when a benefit has been conferred. 

b) Distinguish from an implied in fact contract. 

c) Implied in fact contract is an actual contract with a tacit promise.

a. EX. Calling an ambulance asking for an ambulance to take you to the hospital the tacit promise is that you will pay them for that transportation. 

b. A contract implied in fact can be enforced even where a defendant has received nothing of value. 

v. Remedy. Remedy for Unjust Enrichment is Restitution
vi. Exceptions to Requirement of Knowledge/Consent: 

a) Preservation of Another's Life or Health.  Rst. Restitutions § 116.

a. A person who has supplied things or services to another, although acting without the other's knowledge or consent, is entitled to restitution therefor from the other if 

i. he acted unofficiously and with intent to charge therefor, and 

ii. the things or services were necessary to prevent the other from suffering serious bodily harm or pain, and 

iii. the person supplying them had no reason to know that the other would not consent to receiving them, if mentally competent; and 

iv. it was impossible for the other to give consent or, because of extreme youth or mental impairment, the other's consent would have been immaterial. 

b) Preservation of Another's Things or Credit. Rst. Restitutions § 117.
a. (1) A person who, although acting without the other's knowledge or consent, has preserved things belonging to another from damage or destruction, is entitled to restitution for services rendered or expenditures incurred therein, if 

i. he was in lawful possession or custody of the things or if he lawfully took possession thereof, and the services or expenses were not made necessary by his breach of duty to the other, and 

ii. it was reasonably necessary that the services should be rendered or the expenditures incurred before it was possible to communicate with the owner by reasonable means, and 

iii. he had no reason to believe that the owner did not desire him so to act, and 

iv. he intended to charge for such services or to retain the things as his own if the identity of the owner were not discovered or if the owner should disclaim, and

v. the things have been accepted by the owner.

XI. REMEDIES
1. Money Damages. Direct Damages + Consequential/Incidental Damages – Mitigation. 
i. Direct- damages flow directly from the breach

a) Expectation Damages “benefit of the bargain” damages. Seeks to put the non-breaching party in the same position she would have been in had there been no breach. 

a. Actual Value. Calculated using the actual value of the item instead of negotiated value. 

b. Farnsworth formula for partial breach: Loss in value + other loss

c. Farnsworth formula for total breach: Loss in value + other loss – cost avoided – loss avoided

i. Ex. Roesch: Loss in value (65k-0) + other loss consequential/incidental (0) – costs/losses avoided (63.5k)= 1.5K

d. Aragaki method: look at where they would have been- subtract where they are now. 
b) Reliance Damages. For K’s and Promissory Estoppel. Goal is to put P in position they were in BEFORE K was formed. Reliance includes lost opportunities and preparation costs, but NOT losses incurred before contract formation.

a. Reliance Measure = any out of pocket expenses (performance + preparation) incurred AFTER K formed/Promissory estoppel., + lost opportunities as a result of reliance, – loss avoided (what P mitigated or should have reasonably mitigated)
i. No deduction for cost avoided

b. Limitations.
i. Contract fully Performed. Once the contract has been fully performed the reliance damages are limited to the expectation damages of a K.

ii. Net Losses. damages reduced by P’s net losses, if any, if K fully performed

1. Cannot be better off than if the K had been fully performed

ii. Indirect Damages. 
a) Consequential Damages. flow from the breach but not directly related to the contract.

a. Late shipment, makes my stock late, so I ship late and get bad review= consequential loss of reputations

b) Incidental Damages. damages from trying to correct the breach

a. Ex. Need to place ads to replace the worker

c) Nominal- token, emotional, 

a. You were right on the law, but it is impossible to estimate those damages. Here’s a dollar

iii. Restitution- compensates for the unjust enrichment due to conferral of benefits. Quantum meruit (market value of the services) + Quantum valebait (market value of the goods) – loss avoided. Put you where you were before services rendered. 
a) Breaching Party. Available to even a breaching party. 

b) No Contract. Does not rely on or require contract, so net loss avoided is not subtracted only look at the fair market value of the goods/services provided. 
c) Total Breach. If there has been a total breach P is entitled to restitution UNLESS the only performance left is payment. 

d) Limitations. 

a. Ratable expectation measure. e.g. an installment contract, progress payments, phases 
b. Lesser Value for Breaching Parties. Quantum meruit (market value of services) or valebat (market value of goods).


i. Ex. A contracts to repair B’s roof for 3k. A does part of the work at a cost of 2k, increasing the market price by 1.2k. The market price to have a similar carpenter do the same work is $1.8k

1. Quantum valebat is 1.2k, Quantum meruit is 1.8k

2. If A is the breacher he cannot claim the higher value only the 1.2k. 

iv. Specific performance- force them to do what they promised to do ( very rare). An equitable relief, usually a last resort. 

a) SP is Appropriate when (1) the remedy at law is inadequate or (2) performance is unique/irreplaceable/invaluable (3) Damages cannot be calculated with reasonable certainty (4) D has no $$. 

b) Real Estate. Very common in real estate context. 

c) Goods. UCC 2-716 (1) Buyer’s right to Specific Performance. Specific performance may be decreed where the goods are unique or in other proper circumstances. 
d) Practical Considerations. Practical consideration are taken into account. Such as the difficulty of supervision

a. Are there going to be a lot of ifs that need to be adjudicated.

b. Look at this factor in a cost v. benefit manner.

c. When further negotiation/agreements are required

e) Equitable considerations. R2d §364 considerations: Specific performance or an injunction will be refused if such relief would be unfair because:
a. The contract was induced by mistake or by unfair practices,
b. The relief would cause unreasonable hardship or loss to the party in breach or to 3rd persons, or

c. The exchange is grossly inadequate or the terms of the contract are otherwise unfair. 

d. Laches- waits too long to sue or pursue right. 

e. Unclean hands (e.g., clean hands, impact on third parties)

i. Bad actors shouldn’t be rewarded. 

ii. Unreasonable hardship to third parties, particularly if third parties were unaware of the other party.

v. Limitations. The limitations for all damages is that (1) loss flows from (caused by) breach (2) loss was foreseeable, (3) loss can be estimated with reasonable certainty
a) Foreseeability. Rest.2d Contracts § 351. 
a. Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the contract was made

b. Loss may be foreseeable as a probable result of a breach because it follows from the breach

i. Ordinarily Foreseeable. In the ordinary course of events (=general damages)

ii. Special Circumstances. as a result of special circumstances, beyond the ordinary course of events, that the party in breach had reason to know
c. A court may limit damages for foreseeable loss by excluding recovery for loss of profits, by allowing recovery only for loss incurred in reliance, or otherwise if it concludes that in the circumstances justice so requires in order to avoid disproportionate compensation.

i. Limitation in case of extreme disproportion between K value and damages claimed

b) Reasonable Certainty. Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty. Rest.2d Contracts § 352
a. i.e., non-speculative
b. Absolute certainty is not required, some uncertainty is okay.
i. Must have sufficient certainty that reasonable minds might believe from a preponderance of the evidence that such damages were actually suffered.  
c) Mitigation.R2d. §350. P must mitigate damages, D has the burden to prove mitigation insufficient
a. Damages are not recoverable for loss that the injured party could have avoided without undue risk, burden or humiliation. 
i. Reasonable. Mitigation only need be reasonable 

ii. Employment. Lower hurdle in the employment context only require good faith effort. 
b. The injured party is not precluded from recovery by the rule to the extent that he has made reasonable but unsuccessful efforts to avoid loss.

i. Mere fact that a replacement job is different does not mean it is unsuitable. 

1. Where the duties and compensation are different then it is unsuitable.

c. Actual Salvage/Mitigation. Any actual salvage or mitigation, even if not required under the rule, counts as a loss avoided. 

i. Ex. CPA loses job, works as waitress, not required but still counts. 

d. Lost Volume. Something counts as mitigation only if P would not have done it in the absence of a breach.

e. Failure to Mitigate. If P fails to mitigate, the amount of the claim will be reduced by the amount you should have mitigated. Limited to damages before failure to mitigate damages. 
d) Better Position. Damages for lost profits on a given K may not put non-breaching party in a better position than would have been absent the breach
e) Double Counting. No double counting losses for same basic injury.
f) Net Profits. Expected lost profits damages are calculated using net profits, NOT gross profits.  
