Antitrust Outline

The Early Development of Legal Doctrine
· Common law v. modern doctrine 

· Modern cases focus on protecting the competitive process, not on particular competitors 

· Common law also focused on protecting individual competitors from unduly harsh contracts

· However, common law is still relevant.  It is the foundation for the modern doctrine 

· Common law development:

· Dyer’s Case:
· Antitrust law started out as a defense. Contracts that restrained trade were unenforceable on the grounds that they violated public policy 

· You could not agree to a covenant not to compete or for someone not to practice their trade 

· Mitchel v. Reynolds:
· The court enforced an agreement not to compete that was part of the consideration for a lease

· Why? The restraint in trade was ancillary to a legitimate transaction and it was reasonable as to the activity restrained, the geographic scope, and the duration
· This case originated the rule of reason - A restraint had to be reasonable as to the activity restrained, time and geography:

· If the business was nationwide, the covenant can be nationwide

· The duration could be forever if the activity goes on forever

· The activity restrained could include prospective business expansions 

· The law regarding post employment covenants not to compete followed the same rules

· However, this has since changed.  The common law with respect to employees developed where you can not restrain employees unless they have trade secrets or they would take the good will of the company 

· Sum of the common law prior to the Sherman Act:

· Ancillary restraints (restraints part of an otherwise lawful agreement – partnerships, sales of businesses, leases…):
· The law went from a per se voidness approach to a rule of reason 

· Restraints that were not ancillary to an otherwise valid transaction:
· Per se illegal 

· In 1890, Congress passed the first antitrust statute that says “EVERY agreement in restraint of trade is illegal” Does it really mean every, or just non-ancillary agreements?
· Cartels
 are per se illegal because there is no legitimate purpose for a cartel.
  They serve no purpose other than to restrain trade.  This is a non-ancillary agreement situation 

· Mergers are not per se illegal because they are ancillary to an otherwise legitimate transaction.
  The court applies a rule of reason 

· So, the ancillary/non-ancillary distinction remains.  It is clear that the court is not going to literally interpret the statute.  
· Now, courts say that the general approach to Section One is a rule of reason. The per se rule is a narrow exception. Why? Very few situations are completely non-ancillary 

Market Power
Why market power is relevant:

· Monopoly cases: 
· The first prong of a monopoly case: Is there monopoly power? You have to know the relevant market to be able to determine whether there is monopoly power
· The second prong of a monopoly case: Did they acquire and or retain the power in an illegal way?
· Restraint in trade cases: When you apply the rule of reason, you can not determine whether something has an anticompetitive effect unless you know the relevant market 
Two components of a relevant market: the product and the geographical area
Product Market: the test – reasonable interchangeability 
· How do you determine whether a product is reasonably interchangeable? If a producer raises the price of the product, will consumers shift?
· Look at:

· Price 

· Quality

· Use

· Relevant:

· Is there a significant class of captive users?
· Despite the fact that the product may be reasonably interchangeable for many users, if use of the specific product is essential for a significant class of users, the producer may have monopoly power

· Would arbitrage work?

· If there are captive users, but they only make up a small percent of the total users, the potential for arbitrage is high.  Why? If the producer raises prices for only the captive users, the captive users can buy from the non-captive users.  If this happens, the producer does not have monopoly power. 

· If the product is a service, there is a good chance that arbitrage would not work
· Is there a significant barrier to entry? 
· If entry could be quick, you may not really have a monopoly.  However, this is just an argument that the Supreme Court has not done much with.  You would still have a monopoly until someone else enters the market
Geographic Market: the test – where sellers sell and where buyers can practically buy 
Note on entry barriers: To prove that there is market power, many lower federal courts require the plaintiff to show that the defendant not only has a high market share, but that there are entry barriers.  This makes it even more difficult for a plaintiff to succeed 
Section One 
Horizontal Price Fixing
“Every agreement in restraint of trade is illegal” But, are all agreements amongst competitors to fix prices really per se illegal?

What horizontal agreements violate section one?
· Early development:
· Common law: 
· non-ancillary agreements fixing prices were per se illegal
· ancillary agreements were only illegal if they unreasonably restricted trade 
· Chicago Board of Trade: Supreme Court 1918

· A board of trade adopted a rule were prices were frozen after the close of call everyday until the next business day

· The court held that a rule “fixing” prices for a certain amount of time each day was not “price fixing” in the antitrust sense.  Accordingly, it was not per se illegal.  The court said whether the restraint is unreasonable or not is relevant. Why did the court rule this way? The price that was “fixed” at the close of call each day was determined by the forces of competition.  Also, the regulation was ancillary to the creation of the market.  This case was not simply competitors agreeing on a price 
· So, not all agreements restraining trade are illegal 

· After this case, does a per se rule still exist?
· Socony-Vacuum Oil: Supreme Court 1940

· The defendants artificially raised prices on the spot market thus controlling the oil prices in the mid west.  The court held the agreement per se illegal 
· The court said that an agreement that “raises, depresses, fixes, pegs, or stabilizes the price of a commodity in commerce is illegal per se”  

· This is a very broad definition 

· This is the first time the court uses the “per se” language – this case establishes the per se rule on horizontal price fixing 
· Note: this case also establishes that an agreement in restraint of trade does not have to have the effect of fixing prices for it to be per se illegal.  Market power and effect are irrelevant under the per se rule 

· Modern Analysis: Does the per se rule under Scocony Vacuum still exist? Only in limited circumstances
· Per se approach: A plain vanilla price fixing agreement is per se illegal
· When is an agreement illegal per se? When an agreement has a pernicious effect on competition and lacks no redeeming virtue 
· What it takes to get out of the per se test: Anything more than two competitors agreeing to fix prices 
Why these cases are not per se cases:
· BMI: An agreement to sell blanket licenses was not per se illegal because the restraint was ancillary to the integration, sales, monitoring, and enforcement of unauthorized copyright use AND it was really a new product, the copyright holders were still allowed to sell individually 

· NCAA: An agreement restraining trade in league sports was not per se illegal because it is ancillary to the necessary cooperation between competitors.  The horizontal restraint on trade is essential if there is to be a product at all.  The court held that they quick look test is more appropriate
· Brown: An agreement fixing financial aid packages was not per se illegal because the defendant was a charitable organization that did not seem to have profit motivations  

· Note: if a charitable organization did have profit maximization motives, the per se rule could be appropriate.  Here, there was just evidence of public interest concerns 

· CA Dental: Dentists agreed on restraints on advertising.  While the agreement did have a theoretical effect on prices, it was not illegal per se because the dentists did not actually fix a price.  The limits may even have a net competitive affect of reducing misleading advertising.  Also, the agreement involved a professional association

· Texaco v. Dagher: Shell and Texaco agreed to create a joint venture, Equilon, and sell Equilon gas in their own names for a fixed price.  The court says that the per se rule is inappropriate because the price fixing agreement is ancillary to the joint venture
· Quick look: When the anti-competitive effects are obvious, but there is more than plain vanilla price fixing 
· The test:

· The court assumes the anti-competitive effects 

· The defendant has to offer pro-competitive justifications 

· The court then has to decide whether the restraint has a net anti-competitive effect (does it enhance trade or restrict it?)
· Applications:

· HYPO: BMW dealers agree to jointly advertise, which has the effect of fixing prices.  This agreement is ancillary to the legitimate cooperation of joint advertising, so the per se rule is inappropriate, but the anti-competitive effects are obvious 

· NCAA: The NCAA fixed prices on the television rights for games.  The court said that a quick look test was appropriate because the anticompetitive effects of limiting output and fixing a minimum price are obvious, but cooperation among competitors is necessary.  Since the NCAA was not able to offer any legitimate pro-competitive justifications, the court found the agreement to be an unreasonable restraint in trade
· Full blown rule of reason analysis:
· The test:

· The plaintiff has the burden of showing the anticompetitive effects of the restraint on trade in a well defined market 
· Relevant is the market and the market power within the market 
· The defendant has to offer pro-competitive justifications 
· The court then has to decide whether the restraint has a net anti-competitive effect 
· Applications:

· BMI: Middlemen between the copyright holders and users contracted with copyright holders to sell blanket licenses to the users (licenses where the users could use all the songs for one price).  This has the effect of making all the songs the same price. The court used the rule of reason and held that the arrangement was not an unreasonable restraint on trade
· Why did the court use the rule of reason?

· The blanket license is a new product of which the individual compositions are the raw material.  The defendants are not just selling the individual goods of many sellers, but creating something new.  The users can still contract individually with the copyright holders AND
· The arrangement is ancillary to the integration of sales, monitoring, and enforcement against unauthorized copyright use 

· Brown University: The lower court took a quick look at an agreement to fix financial aid packages.  The third circuit remanded the case for the lower court to use the rule or reason.

· Why the rule of reason? Because the defendant was a charitable organization and there did not seem to be a profit maximizing motive 

· Note: the lines between the tests are blurry.  In CA Dental, the court says that the lower court needs to apply a “less quick look”.  Does this mean that the court should apply the rule of reason of something else?
Division of Territories and Some other Horizontal Restraints 

Fearful of price competition, competitors may decide to divide up territories rather than rest to price fixing 

The development:

· Prior to Topco it was unclear whether a horizontal division of territory could be per se illegal 

· Topco (Supreme Court 1972): Supermarket chains jointly produced a generic brand name and decided to divide territories. They did so to compete more effectively with larger chains.  The defendants argued that they needed the territory restraints (protection from intrabrand competition) to prevent free riders.
  If they advertise the generic brand, they do not want another store to benefit from it. The court holds the division of territories per se illegal
· So after Topco, a horizontal division of territories is illegal per se regardless of whether it is ancillary to legitimate cooperation 

· General Leaseways (Court of Appeals 1984): Truck leasors trying to compete with larger companies created a network of service stations.  Judge Posner said that he has doubts whether Topco is good law, but purports to apply it anyway.  He examined the alleged free riders justification
 and held that there was no justification for this restraint. He said that the restraint was so unreasonable that it is per se illegal.  But really, but looking at the alleged justifications, did he apply a per se rule? No, so,  this case undermines the validity of Topco and the per se rule 
· Palmer (BarBri Case) (Supreme Court 1990): Affirms Topco and says that an agreement not to compete in certain territories is illegal per se 

When is a division of territory illegal?
Modern Analysis:

· A plain vanilla division of territories is per se illegal
· When companies decide to cooperate to create a product or jointly produce a product and the division of territory is ancillary to that cooperation it is hard to predict what the result would be 
· Topco has never been overruled.  If the court literally applied Topco, the division of territory should be per se illegal.  However, this does not make since.  If the companies have other competition (ie no market power), the market will take care of any problems that this division creates

· If today, the court got a case just like Topco (a pure horizontal division of territories case without a price fixing element), it would be interesting to see what the result would be
· The courts should at least apply a quick look

Joint Refusals to Deal – AKA Boycotts

Concerted refusals to deal fall under Section One
· Development:

· Fashion Originator’s Guild of America: Fashion designers conspired with retailers to boycott other designers.  The court held that the lower court was correct to use a per se rule (the court does not specifically say “per se” but this case is seen as an endorsement of the per se rule on boycotts) 
· Klors: Manufacturers and distributors conspired with Broadway-Hale to not sell to Klors or to only sell to Klors at unfavorable terms.  The court held that the arrangement is per se illegal.  The court says that a wide combination of parties agreeing to refuse to deal with another is illegal per se

· Northwest Wholesale Stationers – the court held that a group refusal to deal was not illegal per se because it was ancillary to efficiency goals
· Modern Analysis

· A boycott will be illegal per se only if:

· The defendants have market power 
· Both these elements of horizontality are present:
· Some of the members of the boycott compete
 AND

· The target of the boycott competes with a member of the boycott
 

· The boycott in not ancillary to an otherwise legitimate arrangement (ex. efficiency goals)
· So, is there really a per se rule left in boycott cases? Not really, the per se label broadly laid out in Klors no longer exists.  Even when courts use “per se” language, they are not really using a per se rule.  The court always looks at possible justifications and market power
· Note: Any element of price fixing or division of territories takes you out of this analysis – use the price fixing or division of territory analysis 
· Superior Court Trial Lawyers Association:  Lawyers boycotted their employer until their employer agreed to pay them higher wages.  This was not a boycott case, but a price fixing case.  The lawyers just used the boycott to implement their price fixing
A concerted refusal to deal under Section 5 of the FTC Act:

· Test from FTC v. Indiana Federation of Dentists: Does the conspiracy have the effect of suppressing competition?
What about joint ventures and boycotts?
· When competitors join together for some legitimate purpose (ex. a joint purchasing cooperative), and exclude another competitor, the court should not use a per se rule.  Why? The concerted refusal to deal is ancillary to an otherwise legitimate arrangement 
· Development: 
· Associated Press (1945): the court found a joint venture illegal per se.  But, did they really use a per se test? Not really. The restraint was only illegal because the joint venture had enormous market power and there was a significantly less restrictive alternative.  Prof. says this case was mislabeled as a per se case
· Northwest Wholesale Stationers (1985): the court did not use a per se rule because the boycott was ancillary to efficiency goals (a joint purchasing cooperative) which in fact made the market more competitive 
· Visa (1994): The court said that boycotts by joint ventures are not per se illegal 
· If AP were revisited today, there is no way the court would use per se rule 
Inferring an Agreement under Section One 

There must be an agreement (concerted action) for a claim under Section One
When can we infer an agreement?

· Conscience parallelism is never enough
· Why? The plaintiff has the burden of proof and each of the competitors might just decide that the same action is advantageous 

· There must be evidence that excludes independent action 

· This is a particular problem in the oligopoly setting where there is a tremendous incentive to collude

· The plaintiff needs plus factors plus conscious parallelism in order to get to the trier of fact

· Plus Factors: 

· If it is not in the defendants best interest to do the do the same thing but for the unanimity 
· The more complex the unanimous action, the more likely the action is a result of concerted action 
· Evidence that the defendants discussed the agreement 

· An oligopoly industry with a high entry barrier 

· A standardization of product specs with for no functional purpose 

Section 5 of the Federal Trade Commission Act

Prohibits unfair methods of competition 
· Section 5 goes further than the Sherman or Clayton act.  If something is an unreasonable restraint on trade it always also violated Section 5
· Does the plaintiff have to prove an agreement, either directly or circumstantially, under Section 5?
· Boise: Ninth Circuit
· Test:

· The plaintiff either has to prove an overt agreement OR
· Show consciously parallel conduct and an anticompetitive effect

· Note: Base point systems
· A true base point system is where the industry not only uses a single basing point to calculate a delivered price, but also the same base price.  This system would definitely have an anticompetitive effect
· In Boise, the plywood industry only used a standard basing point to calculate delivery prices.  The court holds that this system alone did not violate section 5. Why? There was no evidence of overt collusion and it did not even have the effect of fixing prices, so there was no anti-competitive effect 
· Ethyl Corp.: Second Circuit 
· The plaintiff either has to prove an overt agreement OR

· Show consciously parallel conduct PLUS 

· An anticompetitive intent or purpose OR
· That the actions cannot be supported by an independent legitimate reason 

· Note: this is basically a plus factor, but under section one the plus factors have to add up to an agreement.  Here, they only need to be enough to show an unfair method of competition.  A lesser standard

The Role of Trade Associations and Information Dissemination

Unlawful Information Exchange vs. Information Exchange as a Plus Factor 
· An agreement to share information is concerted action that can be found to be an unreasonable restraint on trade under section one

· The exchange of information could also be seen as a plus factor under Section One to infer an agreement to fix prices
· Test:

· Defendants must have market power

· The industry must be susceptible 
· Look at concentration

· Look at whether the products are fungible 

· Look at the elasticity of demand 

· The nature of the information exchanged must have anti-competitive potential 
· There must be an anti-competitive effect on the market 

· Different types of information dissemination and different risks:
· Price information:

· The exchange of current and future price information is much more suspect than the exchange of past price information 
· However there is a good reason to know current prices, you need to know what the competitors are charging now to compete.  Even if you could get this information without an agreement, an agreement may be the most efficient way to get it 
· Because of this, an agreement to trade current price information should not be found per se illegal 
· Note: the majority opinion in Container Corporation says that an agreement to trade current price information is per se illegal.  The concurring opinion advocated the rule of reason.  Later Supreme Court decisions followed the concurring opinion 

· Detailed information vs. abstract information 
· If the parties know detailed information, the chance of enforcing a conspiracy is higher.  So, detailed information is more suspect
· Disclosure vs. non-disclosure of the information to the public
· Non-disclosure is more suspect because it is better when both the supply and demand side have the same information 

· Agreements not to deviate from the filed price without notification of the association

· This is very bad, you are agreeing to fix your price at a certain price

· A waiting period before a newly announced price can take effect

· This looks like an agreement for others to join 

· Circulation of interpretative comments on information reports 
· This looks like an agreement for concerted action

· Penalties for non-compliance

· If they are used for the dissemination of accurate information, penalties are not bad

· But, when the information dissemination plan is already objectionable penalties make it worse

Vertical Price Fixing

What vertical agreements violate section one?
Vertical Price Fixing
· Vertical Minimum price fixing: per se illegal 
· Dr. Miles held that vertical price fixing of any type is per se illegal.  The case remains good law re minimum price fixing.  Kahn overruled Dr. Miles re vertical maximum price fixing 
· Why is vertical minimum price fixing per se illegal?

· The courts are worried that vertical minimum price fixing will be used to facilitate horizontal price fixing arrangements 

· Ex. Manufacturers agree to impose vertical restraints on their retailers.  In this situation, the vertical price fixing is used to facilitate a cartel at the manufacturer level
· Vertical Maximum price fixing: rule or reason
· After Kahn, courts should use the rule or reason to determine the legality of vertical maximum price fixing  
· Khan: “We find it difficult to maintain that vertically-imposed maximum prices could harm consumers or competition to the extent necessary to justify their per se invalidation” 
· Maximum price fixing agreements might mask minimum price fixing agreements, but the court can smoke out these situations with the rule or reason 

· Note: When there is no agreement on a specific price, it is not vertical price fixing 
Non-Price Vertical Restraints 

Vertical Division of Territories
· Vertical division of territories: rule of reason
· Schwinn held that vertical costumer and territorial restraints after the sale of a product to a wholesaler or retailer were illegal per se
· GTE Sylvania overruled Schwinn and held that the rule or reason test is appropriate to determine whether a non-price vertical restraint is illegal.  Why?

· While a vertical restraint may reduce intrabrand competition, it may simultaneously stimulate interbrand competition.  Thus, these restrictions do have redeeming virtues 
· Reduction of intrabrand competition: vertical restrictions limit the number of sellers of a particular product competing for the business of a particular group of buyers 

· Increase of interbrand competition: vertical restrictions allow the manufacturer to achieve certain efficiencies in the distribution of his products.  How can they compete more efficiently?

· The vertical territory restraints prevent intrabrand free riding thus allowing competitors to offer more services and promotion 
· If there is enough interbrand competition, a consumer will not be hurt by a reduction in intrabrand competition
· So, the defendant probably needs a significant amount of market share to loose a vertical non-price restriction case.  If the defendant does not have a significant market share, it should probably win on summary judgment
· Why are vertical non-price restrictions subject to the rule of reason and horizontal division of territories per se illegal under Topco?
· A horizontal territory restraint is worse than a vertical territory restraint 
· When the territory restraint is set by a manufacturer: the manufacturers have an incentive to set the price right 

· When the competitors themselves divide the territories: the incentives may be such that there is more of a threat to the consumers 

· Agreements among competitors are more suspect 

· What happens when a manufacturer also is a retailer and there is a division of territories?

· There is a horizontal and vertical element 

· Overwhelmingly the courts say that GTE Sylvania prevails and the courts should use the rule or reason 
· Why is vertical non-price fixing subject to the rule or reason and vertical maximum price fixing sill per se illegal under Dr. Miles?
· Vertical minimum price fixing has a greater potential to lead to horizontal price fixing 
Vertical Refusals to Deal 

· A unilateral vertical refusal to deal can not violate section one 
· Under Dr. Miles, a manufacturer is not allowed to fix resale prices by agreement.  However, can the same manufacturer refuse to deal with a distributor or retailer that does not sell its product for a suggested price? Yes

· Colgate: A manufacturer can refuse to deal with a distributor or retailer to enforce a minimum suggested price.  A manufacturer has an undoubted right to specify resale prices and refuse to deal with anyone who does not maintain them 
· Monsanto: reaffirmed Colgate – distributors complained to a manufacturer that another distributor was not following suggested prices and in response to the complaints, the manufacturer terminated the distributor

· The court held that termination following complaints was not enough to infer an agreement
 

· To come under the threshold of section one, there must be evidence of a conscious commitment to a common scheme – some kind of plus factor that tends to exclude the possibility of independent action 

· Business Electronics: represents an outer limit of the Colgate doctrine – A retailer gave a manufacturer an ultimatum that it would terminate its dealership unless the manufacturer ended its relationship with another retailer that sold below the minimum suggested price.  The manufacturer terminated the other retailer in response 
· This was enough to infer an agreement and for the arrangement to come within the parameters of section one
· What was the agreement?  To terminate the price cutter because of the price cutting so the other retailer can charge higher prices

· So, termination in response to complaints is not enough to infer an agreement, but termination in response to an ultimatum is 
· If the court determines that there is an agreement between a manufacturer and distributor or retailer to terminate another manufacturer or retailer, what test should the court use to determine the legality of the agreement?

· If there is not a further agreement between the manufacturer and distributor or retailer to set a specific price, the court should use the rule or reason 
· If there is a further agreement to fix the price, the agreement is illegal per se as fixing a minimum price under Dr. Miles 
· Why is it worse to set a specific price? 
· The economic effects of a restraint where there is not an agreement on a minimum price are less dangerous.  There is less likely to be a horizontal agreement. 
· Ex. Cartels are hard to maintain, and without a specific minimum price, it would be really hard to create a horizontal cartel.  Without an agreement on price, the manufacturer both retains its incentive to cheat on any manufacturer-level cartel and cannot as easily be used to organize and hold together a retailer level cartel 
Tying Arrangements and Exclusive Dealing Arrangements 
Section 3 of the Clayton Act: It is unlawful for any person to lease or make a contract for the sale of goods, or fix a price charged therefore or discount from or rebate upon, such price, on the condition that the lessee or purchaser shall not use or deal in the goods of a competitor, where the effect of such a lease or sale may be to substantially lessen competition or tend to create a monopoly in any line of commerce 
Tying Arrangements 

Conditioning the sale or service of product A on the sale or service of product B.  Ex. If you want product A, you must take product B 
· These arrangements may be illegal under Section One of the Sherman Act as an unrestraint on trade or under Section Three of the Clayton Act as an agreement that may substantially lessen competition 

· Note: The Clayton Act only applies to the sale of goods, not services.  So, if the contract is for the sale of goods, it is only illegal if it violated the Sherman Act

· Terms:

· Tying product: the product the buyer wants

· Tied product: the product that the buyer does not want, but is forced to take 

· There is only a tying arrangement when there is two distinct products:

· The test (from Jefferson Parish): The character of demand – there must be a separate market for each product.  Are the products distinguishable in the eyes of the buyer?
· Once you determine that two separate products are tied, when is the arrangement illegal?

· Development:
· International Salt:  Brought under both the Sherman and Clayton Act

· The court says: It is illegal per se to foreclose competitors from any substantial market 
· This case does not indicate that there are different rules under the Clayton or Sherman Act 

· Times Picayune Publishing: 

· The court says:
· Under Section One of the Sherman Act, a tying arrangement is illegal if:

· The seller enjoys monopolistic position in the market for the tying product AND

· A substantial volume of commerce in the tied product is restrained

· Under Section 3 of the Clayton Act, a tying arrangement is illegal if the plaintiff proves either one of these things 

· Northern Pacific Railway: Tying arrangements are unreasonable in and of themselves whenever a party has sufficient economic power with respect to the tying product to appreciably restraint free competition in the market for the tied product and a substantial amount of interstate commerce is effected 
· This is not a true per se case, but it is not a rule of reason case because you do not have to show net-anticompetitive effects  

· Fortner: The court began to consider pro-competitive justifications which are normally part of a rule or reason analysis 
· Jefferson Parish: This case is brought under the Sherman Act only because the products are services
· The court says that a tying arrangement is per se illegal when there is market power in the tying product market and a substantial amount of interstate commerce is affected 

· A tying arrangement is only bad when you force consumers to use the product 

· This almost looks like a rule of reason analysis, however the plaintiff does not need to show a net anti-competitive effect 
· Eastman Kodak Supreme Court Case – 1992: Brought under the Sherman Act
· The defendant appealed when its motion for summary judgment was denied

· The court held that there was not enough evidence to rule in favor of Kodak at the summary judgment stage, but said that the lower court should consider pro-competitive justifications of the tying arrangement- this brings the analysis one step closer to a rule of reason analysis 

· Note: the court said that a tying arrangement is illegal if the seller has appreciable economic power in the tying product market
 and if the arrangement affects a substantial volume of commerce in the tied market.  It does not use per se language 

· The plaintiff later abandoned the tying claim, so we do not really know how it would have turned out 

· Microsoft: The court held that the per se rule is inappropriate in the software industry because it is a novel category of dealings.  Instead, the court should use the rule of reason
· However, the court does say that there is still a per se rule for certain tying arrangements 

· Illinois Tools – Supreme Court 2006: There is no automatic presumption of market power when there is a patent 
· Modern Analysis:  The courts use per se language, but there is not really a per se rule 

· Since Fortner, the movement has been away from a true per se rule 

· What is the difference between this areas “per se” rule and a rule or reason analysis?

· Market power: you have to prove it in both 
· A real anti-competitive effect vs. a foreclosure of a substantial volume of commerce: these are not the same things.  It is easier to prove a foreclosure of a substantial volume of commerce 

· Justifications: Kodak suggests that you look at justifications even for the “per se” rule, but since the plaintiffs tying claim was abandoned, we do not really know how it would have turned out 
· How much market power does the defendant need in the tying product? Enough to force a purchaser to do something that he would not do in a competitive market.  The existence of such power is normally inferred from the seller’s possession of a predominant share of the market 
· Franchise area: the courts go both ways.  The franchises are more likely to get away with tying with food than other supplies 
· Is there a different test for the Sherman Act and the Clayton Act? Hard to tell
Exclusive Dealing Arrangements 
Exclusive Selling Arrangements

Where a supplier of a product agrees to only sell to one seller
· This type of agreement is only covered by Section One of the Sherman Act.  It is not covered by Section Three of the Clayton Act because the language of the Clayton Act does not apply to restrictions of sellers
· Sherman Act: almost a rule of per se legality.  An exclusive selling agreement is only illegal when the defendant has market power
 or there is some element of horizontality 
Exclusive Buying Arrangements 

Where a seller of a product agrees to only buy from one supplier

· This type of agreement is covered by Section One of the Sherman Act and Section Three of the Clayton Act

· Development:

· Standard Fashion: This case was bought under Section Three of the Clayton Action
· The relevant language of the Clayton Act:  A restriction on a seller is illegal if the effect of such a restriction “may be to substantially lessen competition or tend to create a monopoly in any line of commerce”

· What does “may” mean? Not possibility, but more like probability – more likely than not, will the arrangement result in the lessening of competition? When will this happen? When there is market power
· In this case the supplier had a 40% market share nationally and an actual monopoly locally, so the court held that the agreement violated Section Three of the Clayton Act 
· Standard Oil (aka Standard Stations): This case was brought under Section Three of the Clayton Act
· The court held that the qualifying clause of Section Three is met by showing that a competition has been foreclosed in a substantial share of the line of commerce affected 

· The defendant only had a 6.7% of the market share, thus only 6.7% of the market was foreclosed to other suppliers by its exclusive dealing agreements.  However, other competitors were all doing the same thing.  The effect of the industry wide practice had a much wider anti-competitive effect of foreclosing competition
· So, parallel action by other competitors increases the probability of an anti-competitive effect 
· Tampa Electric: This case was brought under Section Three of the Clayton Act
· To violate Section Three, the defendant must show that competition has been foreclosed in a substantial share of the line of commerce affected. How do you measure substantial? 

· You basically use a rule or reason analysis, but you just use a lower standard of probability – you have to determine the probable effect of the contract on the relevant area of competition 

· However, is there really any difference between having to show the probable anti-competitive effects and actual anti-competitive effects? Probably not 

· Microsoft: Acknowledges the confusion between the Clayton Act standard and the Sherman Act standard.  Some courts believe the standard is the same and some do not 

· FTC v. Brown: Brought under Section 5 of the FTC act which allows the FTC to prevent corporations from using unfair methods of competition 

· Brown gave its retailers special incentives to not deal with other competitors.  The FTC found the arrangement in violation of the FTC act and basically said that they have broad power to regulate trade policies that are contrary to the policies of the Clayton and Sherman acts and they can do so with out proof of any of the elements of the Clayton and Sherman Acts 
· This case suggests that the FTC can pretty much go after anyone for anything which may be appropriate because its penalties are not that high 

· Modern Analysis:

· Under both tests, the plaintiff must show some foreclosing of the relevant market 

· The issue is, how much.  Have they merged or is there still a lower standard for the Clayton Act?

· Sherman Act: Use rule of reason to determine whether there is a net anti-competitive effect 
· Balance: assurance of supply or outlets, enhanced ability to plan, reduced transaction costs and the creation of dealer loyalty v. whether so much supply or available outlet capacity been foreclosed that existing competitors or new entrants may be limited or excluded 
· Clayton Act: unclear if you use the rule of reason or some lower standard where you have to show a probability of an anti-competitive effect instead of a net anti-competitive effect 

· Cons for reading them the same way:

· The statutes say different things 

· It would render Section Three of the Clayton act superfluous 
Section Two – Actual Monopoly 
Elements of a Section Two actual monopoly violation:
(1) Monopoly Power – the power to control prices and exclude competition 
(2) The willful acquisition or maintenance of that power as distinguished from growth or development as a consequence of a superior product, business acumen, or historic accident 
Conduct – the Second Element 
· Unilateral action vs. concerted action: When a defendant engages in conduct that would itself be a violation of Section One, the second prong of Section Two is easily met.  However, there is more of a gray area when the defendant only engages in unilateral action.  The unilateral action has to be exclusionary or predatory for there to be a violation of Section 2

· ALCOA: ALCOA was found to be an illegal monopolist of the primary virgin ingot market
· What did they do wrong?  It kept doubling and redoubling its capacity before others entered the field 

· A broad reading of this case suggests that it is monopoly conduct to expand capacity to meet new demand.  But, this is not the best reading because there is a legitimate business reason for expanding capacity

· Perhaps the court is saying that ALCOA artificially created excess capacity beyond what it needed to meet expanding demand 
· Most people do not read this as an artificial expansion case, but maybe it came out the way that it did because ALCOA had a background of exclusionary practices 

· Under modern doctrine, if all you have is expansion, you would probably not have a Section 2 violation 
· Grinnell: Grinnell was found to be an illegal monopolist when it engaged in activities that themselves were violations of Section One.  If a violation of Section One creates or sustains a monopoly, the conduct prong of Section Two is easily met 
Unilateral Action as Monopoly Conduct 
· Microsoft: 2001 Court of Appeals Case

· Conduct test: For conduct to be condemned as exclusionary it must have an anticompetitive effect

· Plaintiff must prove that the monopolist defendant’s conduct has an anticompetitive effect

· The defendant monopolist may offer pro-competitive justifications 

· If the pro-competitive justifications remain unrebutted, the plaintiff must show that the anticompetitive harm outweighs the pro-competitive benefit

Unilateral Refusals to Deal as Exclusionary Conduct
Is it exclusionary conduct for a monopolist to refuse to deal with a competitor?
· Aspen: A 1985 Supreme Court Case – A monopolist does not violate Section 2 when it refuses to deal with a competitor if a valid business reason exists for the refusal 
· “If a firm has been attempting to exclude rivals on some basis other than efficiency, it is fair to characterize its behavior as predatory”
· In this case there was a pre-existing relationship, but what would happen if there was not? It would be a harder case for the plaintiff, but the monopolist may still have to have a business justification to refuse 
· Patent cases:

· Eastman Kodak: A 1992 Supreme Court – this case preceded Trinko but has not been overruled 
· Kodak refused to deal with service provider competitors and the court said that the arrangement violates Section 2 unless valid business reasons can explain its actions 
· On remand in the 9th circuit: 

· Kodak argues that its copyrights and patents on some of the parts is a valid business justification of its exclusionary conduct.  The court holds that while exclusionary conduct can include a monopolist’s unilateral refusal to sell its patented or copyrighted work, a monopolist desire to exclude others from its protected work is a presumptively valid business reason.  But here, the court held that Kodak’s argument was merely pre-textual and there for the conduct was exclusionary 
· Zerox: Federal Circuit 2000

· This case is similar to Kodak, but the court expressly declines to follow the 9th circuit and says that a monopolist can refuse to sell a patented or copyrighted product to a competitor 
· Trinko: A 2004 Supreme Court Case 
· General rule: a manufacturer can refuse to deal with whomever it wants

· Exceptions:

· Aspen situation: When the defendant voluntarily participated in a cooperative venture with a competitor and then ceases that competition 
· Essential facilities doctrine
: the court suggests that this doctrine may still be an exception.  However, if a monopolist does not need a valid business reason to refuse to deal with a competitor unless there is a prior business relationship, this doctrine is definitely in question 
· Different ways to interpret this case:

· Narrowly: this case involved the reconciliation of antitrust law and the Telecommunications Act and it should not be applied outside the context of the regulatory scheme 
· Broadcast Music could be seen as a reconciliation of antitrust law and copyright law, but it was applied broadly 

· Broadly: the court is limiting Aspen to cases where there was prior cooperation.  So where there is not a prior relationship, a monopolist may not need an efficiency justification to refuse to deal with a competitor 
· In sum:

· It is unclear how Trinko will be applied.  Courts may or may not require a monopolist to have a business justification when it refuses to deal with a competitor who it did not have a pre-existing relationship with 

· Prof’s view: while Trinko can be narrowly read, courts are unlikely to require a business justification, especially where there is no pre-existing relationship 
· Why? What about the price squeeze or supply squeeze situation where the monopolist agrees to cooperate with a competitor but charges them a really high price for supplies or refuses to supply them enough.  Should the courts really step in to tell them what price to charge or how much they have to produce?

· If Trinco is applied broadly, it is unclear if the court will still apply the essential facilities doctrine 

· In the end, there has been a change in the Supreme Court so this creates further uncertainty 
Section Two – Attempted Monopoly

Elements of a Section Two attempted monopoly violation:

(1) Predatory or anti-competitive conduct

(2) Specific intent to monopolize the relevant market 
(3) Dangerous probability of success from the defendants predatory conduct: the realistic probability that the defendants could achieve monopoly power in a market 
· The plaintiff must define the relevant market and show that there are substantial barriers to entry protecting the market 

Predatory Price Cutting
Brooke Group: 1993 Supreme Court Case

· A plaintiff must show:

· The defendants prices are below an appropriate measure of its costs

· The Supreme Court has never specifically said what the appropriate level of costs is

· Accounting terms:

· Fixed costs: do not vary with output

· Variable costs: do vary with output

· Marginal costs: the cost of each additional unit produced 

· Average total costs: add up all the costs of producing widgets and divide by the total amount produced 

· Average variable costs: Do not include fixed costs

· Prices that cover total average costs can not be the basis for a predatory pricing claim. Why? You would only be excluding rivals that are less efficient 

· What about prices below average total costs and above average variable costs?

· Raises some questions but is probably ok

· What if you price below even average variable costs?


· This type of pricing meets this prong absent a compelling justification 

· Rationales: perishable goods or excessive supply 

· However, most of these situations will probably not violate section 2 because the recoupment prong must still be met 

· The defendant has a dangerous probability of recouping its investment in below-cost prices 

· Once the defendant drives competitors out of business, the defendant must be able to maintain monopoly power long enough to both recoup losses and have some gain 

· This is very hard for a plaintiff to prove 

· What about entry barriers?
· What if you know that a firm has a pattern of responding to new entrants with cutting prices – isn’t this an entry barrier that would help the monopolist recoup their costs?

· Also, even if there is eventually entry, could the firm recoup their losses during the lag time?

· Prof’s view: defendants should have to prove the absence of entry barriers 

· Predatory overbidding:

· Predatory overbidding in itself meets the conduct prong for a section 2 violation.  The plaintiff does not need to show that the defendant will be able to recoup its losses.  Why? With predatory pricing, the consumers benefit from low prices and are only hurt if the company later recoups its prices.  With predatory overbidding, the consumer is just plain hurt
Horizontal Mergers 
Section Seven of the Clayton Act: mergers are illegal when the effect of such acquisition may be to substantially lessen competition or tend to create a monopoly 
· Legal Development:

· Philadelphia National Bank: Supreme Court 1963

· A merger which produces a firm controlling an undue percentage share of the relevant market, and results in a significant increase in the concentration of firms in that market is so inherently likely to lessen competition substantially that it must be enjoined in the absence of evidence of evidence clearly showing that the merger is not likely to have such anticompetitive effect
· Application: a merger resulting in 30% of commercial banks in the four county Philadelphia area clearly presents a threat of undue concentration and thus is presumed illegal.  Especially since after the merger the two largest banks would control 59% of the relevant market.  Since the court does not accept any of the bank’s justifications, they hold that the merger violates Section 7 
· After Philadelphia Bank: the court’s decision almost always favored those opposing the merger 

· Vons: The court held that a market share of 10% violated section 7

· General Dynamics: Supreme Court 1974
· The court holds that, in this case, statistics of past market share are not enough to prove a presumptive violation of market power.  So, the government could not just point to market share and rest its case
· Why? In the coal industry, past market share is not necessarily indicative of future market share because it is a natural resource and control over reserves is most important 
· Two possible readings of this case:
· Narrow: normally market share is a good surrogate for market power, but coal is different because it is a natural resource
· Broad: market share numbers are not sufficient 

· Hospital Corp: Seventh Circuit 1986
· The court says that the ultimate issue in a section 7 case is whether the challenged acquisition is likely to facilitate collusion. All that is necessary is for the plaintiff to proves that there is an appreciable danger of higher prices in the future 

· Factors that made collusion likely in this case:

· The concentration in the market: the number of competitors were reduced from 11 to 7

· The regulatory barrier to entry 

· The low elasticity of demand

· The history of collusion in the industry 

· Heinz: DC Circuit 2001

· The court held that a merger between two baby food manufacturers likely violated section 7 when the merger would result in a duopoly 

· Defenses:

· Failing company: the company must be on the brink of bankruptcy and there must be no other prospective purchaser available 

· Merger Guidelines: the Agency will look at – 

· Whether the merger will significantly increase concentration 

· HHI Index: The HHI is calculated by summing the squares of the individual market shares of all the participants 

· Below 1,000: unconcentrated

· Between 1,000-1,800: moderately concentrated 

· Above 1,800: highly concentrated 

· Whether the merger, in light of market concentration and other factors that characterize the market, raises concerns of potential adverse consequences 

· Whether entry would be timely, likely and sufficient to either deter or counteract the competitive effects of concern 

· Whether there are any efficiency gains that cannot reasonably be achieved by the parties by any other means  

· This is really hard to meet

· Analysis: When does a merger have the effect of substantially lessening competition or tending to create a monopoly?

· The plaintiff needs to show that after the merger, there is an appreciable danger of collusion or a monopoly (a probability) 
· When is there a danger of collusion? When the merger would produce a firm controlling an undue percentage share of the relevant market, and would result in a significant increase in the concentration of firms in the market 
· Why? A high level of concentration increases the likelihood of interdependent anticompetitive conduct 

· Entry barriers are relevant.  If there is a high barrier to entry, the more likely a significant market share would be a threat to competition 
· General Dynamics shows us that past market share is not always indicative of future market share, but this is an exception rather than the general rule 
· What do we do with this all?

· Philadelphia Bank looked purely at the numbers 

· General Dynamics suggests that looking at the numbers may not be enough in some cases

· There has not been a Supreme Court case since General Dynamics 

· The merger guidelines look at entry barriers and efficiencies – the court probably will also

· While the Supreme Court has not looked at efficiencies, lower courts have  
� A group of similar independent companies who join together to control prices and limit competition 


� Trans-Missouri Freight Association


� Standard Oil and American Tobacco 


� When the third circuit remanded the case it seemed to say that the lower court should consider social welfare justifications for the restraint. However, courts should only consider economic considerations.  Defendants have to just emphasize the economic effects of non-economic justifications. Ex. diverse students create better products


� Which is actually a legitimate justification 


� Which was not a legitimate justification in this case.  There was no advertising here. 


� Note: the court specifically excludes exclusive distributorships from this 


� NYNEX: The per se rule was not appropriate because the agreement in this case was purely vertical


� Indiana Federation of Dentists: Dentists boycotting insurance companies not illegal per se because the boycotters did not compete with the insurance companies at all 


� Although it turned out that there was more than termination following complaints in Monsanto and thus enough for a jury to reasonably conclude that there was an agreement  


� Note: how did Kodak have market power in the parts if they did not have market power in the machines?  It is a captive user argument.  Once people have the machine, they have to use the parts.  It is cheaper to buy more expensive parts than to buy a whole new machine.  This argument is enough to at least get past the summary judgment stage 


� An exclusive selling arrangement would make consumers worse off if there is no interbrand competition.  A firm with no market power is unlikely to adopt policies that disserve its consumers 


� there may be a duty to aid a competitor where a monopolist has control over a facility that is essential to competition and there is no good business reason of refusal to deal other than to eliminate competition





7 

 Lazaroff, Fall 06

