Jeff Payne


Antitrust
Professor Lazaroff
Spring 2011

I. Background, Policy, and Sources of Law
A. Goals of Antitrust Policy
1. Promoting Free-Market Competition: While antitrust is not meant to be a roadmap for the economy, one purpose of the antitrust laws is to intervene to prevent practices that are antithetical to free markets, such as price fixing and monopoly.  Free-market competition is seen as a way to promote the efficient allocation of resources in a decentralized and impersonal manner, avoiding problems related to centralized, personal control over distribution.  The efficient allocation of resources, moreover, is thought to stimulate progress and innovation by deterring the complacency that results from a lack of competition in the market.  Anticompetitive behavior is seen as creating a less efficient economy.
a. Antitrust Laws Protect Competition, Not Competitors: “The purpose of the [Sherman] Act is not to protect businesses from the working of the market; it is to protect the public from the failure of the market. The law directs itself not against conduct which is competitive, even severely so, but against conduct which unfairly tends to destroy competition itself. This focus of U.S. competition law, on protection of competition rather than competitors, is not necessarily the only possible focus or purpose of competition law.” Spectrum Sports, Inc. v. McQuillan (1993).
2. Protecting Consumer Welfare: Another goal of antitrust law is to protect consumers against high prices associated with market power. 
3. Avoiding Undesirable Wealth Transfers from Consumers to Monopolists

4. Avoiding False Positives: The Supreme Court wants to avoid using government intervention in the market where the market can address the issue on its own.
5. Avoiding False Negatives: Conversely, we do not want to avoid intervention in the market when necessary to stop and deter illegal practices. 
6. Overall: The fundamental purpose of antitrust law is to protect consumer welfare and promote efficiency.
B. General Trends in Antitrust Law

1. Moving Away from Per Se Rules to the Rule of Reason: One of the major trends in the last decade has been to be a lot less suspicious of collaboration among competitors, especially where such collaboration enhances consumer welfare.  Such collaboration does not receive a free pass, but neither is it dismissed under a per se analysis; instead, courts take a closer look.
2. Summary Disposition in Antitrust Cases: Early antitrust cases said that antitrust was more complex and summary disposition should accordingly be granted only sparingly.  This has changed, and motions to dismiss and summary judgment is granted much more frequently.  Courts now want more facts at the pleading stage and before sending issues to a jury.  See, e.g., Bell Atlantic v. Twombly.
C. Sources of Antitrust Law

1. English Common Law

a. Generally: Under English common law, restraints of trade were used as affirmative defenses to the enforcement of contracts. 
b. Dyer’s Case (1415): John Dyer agreed not to practice his trade as a dyer for six months.  Court found this agreement illegal, reflecting the general rule that all agreements in restraint of trade were null and void.   English common law was very hostile to restraints of trade, in part because England did not want people to become wards of state, travel was difficult, and the plague had resulted in a shortage of laborers.
c. Mitchel v. Reynolds (1711): Genesis of the rule of reason and the naked vs. ancillary restraint doctrine.  A baker leased his bakery to another baker and, appurtenant to that lease, agreed not to practice his trade as a baker within that geographical area for five years.  Essentially the sale of the entire bakery, including goodwill.  Under Dyer’s Case, this would have been illegal per se as a restraint of trade; however, the court held the restraint was not illegal because it was reasonably limited in scope—limited in time, geographical scope, and trade.  Upshot: Not all restraints on trade are illegal.  Reasonable restraints are permitted, but this does not mean that such restraints are per se legal; instead, courts will engage in a factual analysis on a case-by-case basis to determine the reasonableness of the restraint.
2. Early Sherman Act Jurisprudence
a. Policy Behind the Sherman Act: Underlying the antitrust movement was the significant consolidation of industry that followed the Civil War.  Following the war, large trusts emerged in industries such as railroads, petroleum, sugar, steel, and cotton.  Concerns about the growth and abusive conduct of these combinations generated support for the Sherman Act, which was promulgated in 1890.  The goal was to make restraints of trade that were unlawful under the common law unlawful at the federal level with the goal of promoting healthy competition that would in turn help consumers.  The language of the statute speaks in terms of “restraints of trade,” but staying true to the common law, only unreasonable restraints of trade are condemned.  After all, all contracts restrain trade to some degree in the literal sense of the word.
b. Early Cartel Cases
i. United States v. Trans-Mo. Freight Ass’n. (1887): Railroad competitors bound together in an association to set uniform rates that kept prices artificially high.  This was naked price fixing, which was automatically void under the common law.  The Court, in dicta, suggested that all restraints of trade would be illegal under a plain reading of the statute; however, Judge Peckham later retreated from this reading and found the statute amenable to a construction according to the common law distinction between naked and ancillary restraints.
ii. United States v. Addyston Pipe & Steel Co. (6th Cir. 1898): A group of competitors in the cast-iron pipe business got together and divided the country into territories and agreed on what prices they would charge.  Judge Taft focused on the common law and decided that this agreement was unlawful because it is not ancillary to any valid restraint.  The fact that the competitors were trying to “avoid ruinous competition” was not a good reason because we want competition.  This case carries forward the common law distinction between naked and ancillary restraints and rejects a literal reading of the statute.
c. Early Merger Cases
i. Generally: The industrial revolution led to a spate of mergers around 1900, which led to Teddy Roosevelt’s trust busting and renewed enforcement of the Sherman Act.  The following cases involved horizontal mergers.  Unlike naked price fixing cases, which involved per se illegal activity, these cases dealt with ancillary agreements to attain legal business ends, including closing inefficient plants and attaining manufacturing or distributional efficiencies.  While naked price restraints restrain trade, mergers only change the resulting market structure.  As such, they were analyzed under the rule of reason.  While these cases were adjudged under the Sherman Act, mergers are now covered by § 7 of the Clayton Act, which was passed in 1914.
ii. N. Secs. v. United States (1904): Railroad consolidation case involving connection between Chicago route and Pacific route. J.P. Morgan consolidated with a competitor and created a holding company for their stock to prevent a third competitor from the west from accessing the Chicago route.  Held: Court reads Sherman Act broadly to prohibit this kind of behavior, though Holmes argues that the Sherman Act does not ban competition in suppression of competition, only restraints on trade (fuzzy distinction).
iii. Standard Oil v. United States (1911): Government charges Standard Oil with conspiring to monopolize and restrain domestic and foreign oil trade.  Court identifies three evils of monopoly: higher prices, limiting production, deteriorating quality due to lack of competition. Court affirms its acceptance of the rule of reason, but it dissolves Standard Oil.  Justice White condemned the merger not because many firms became one, but because of the combined power represented by the merged firm’s acquisition.  The Court’s conduct entailed that mergers were unreasonable not on their face but on the facts.
iv. United States v. U.S. Steel Corp. (1920): Consolidation of a steel company upheld despite 80–90 percent market share (which had fallen to 50 percent by the time of trial).
v. United States v. American Tobacco Co. (1911):  Five cigarette makers representing 95 percent of the market attempted to merge.  Held: Violated the Sherman Act under the rule of reason.
II. Defining the Market
A. Generally: The threshold step in any rule of reason inquiry is to define the relevant product and geographic markets.  Proper market definition is integral in determining whether a firm has market power for the purposes of finding a monopoly. The tests for defining the relevant product and geographical markets are easy to state, but difficult to apply.
B. Market Power: Market power is the power to force a purchaser to do something that he would not do in a competitive market.  It has been defined as the ability of a single seller to raise price and restrict output.  The existence of such power ordinarily is inferred from a seller’s possession of a predominant share of the market. 

C. Product Market

1. General Rule: The test for determining the relevant product market turns on reasonable substitutability, which requires courts to determine whether products are reasonably interchangeable by consumers, taking into account price, use, and quality.  duPont.  In other words, the inquiry is whether there is cross-elasticity of demand for the products involved.  Looking at actual consumer behavior is often the best indication of the relevant product market.  Where the market is defined narrowly, courts are much more likely to find an antitrust violation; where the market is defined broadly, courts are less likely to find an antitrust violation.  As such, plaintiffs well seek to define the market narrowly, while defendants will seek to define the market broadly.
a. Look for:
i. Captive Users: In duPont, cigarette makers could have used other wrapping materials had the price of cellophane increased too high; in Alcoa, however, commercial airliners were captive users who would have had to buy virgin aluminum ingot regardless of price.
ii. Potential for Arbitrage (buyers becoming sellers): Arbitrage is where non-captive users use what they need and sell the excess on the secondary market. For example, in Alcoa, airplane manufacturers were captive users who could not meet their needs on the secondary market.  In duPont, even if DuPont price-discriminated against cigarette companies, cigarette companies could turn to a secondary market to purchase cellophane.
2. United States v. Aluminum Co. of Am. (“Alcoa”) (2d Cir. 1945): Judge Hand defined the market as virgin aluminum ingot, excluding from the market secondary markets in aluminum, other metals, and non-metals.  While aluminum siding competed with bricks and aluminum cans competed with plastic, the potential explanation for this narrow market definition is that commercial airliners were giant captive users that could not substitute any other materials.  Only under this narrow market definition was Judge Hand able to find sufficient market power to find a § 2 monopolization violation under the Sherman Act.
3. United States v. E.I. du Pont de Nemours & Co. (1956): Established the market test of reasonable interchangeability based on price, use and quality.  Employing such test, the Court declines to define the market narrowly as “cellophane” and instead defines the market broadly as “flexible packing materials.”  The Court acknowledged cellophane’s difference from other packing materials: It is moisture proof, resistant to grease and oil, transparent, and less expensive.  Despite these advantages, however, the Court states that cellophane must meet competition from other materials in every one of its uses.  Court largely defers to the findings of the lower court to find that there was sufficient interchangeability.
a. Key Court Language: “Determination of the competitive market for commodities depends on how different from one another are the offered commodities in character or use, how far buyers will go to substitute one commodity for another. . . . What is called for is an appraisal of the ‘cross-elasticity’ of demand in the trade.  The varying circumstances of each case determine the result.  In considering what is the relevant market for determining the control of price and competition, no more definite rule can be declared than that commodities reasonably interchangeable by consumers for the same purposes make up that part of the trade or commerce, monopolization of which may be illegal. . . . In determining the market under the Sherman Act, it is the use or uses to which the commodity is put that control.”
4. Int’l Boxing Club v. United States (1959): Court defines the market as “championship boxing”—which gave International Boxing Club 81 percent of the market—because championship boxing is sufficiently unique and there was no potential for arbitrage.  In determining that championship boxing was distinct from other boxing matches and other forms of entertainment, the Court notes that championship bouts demanded higher ticket prices and received higher Nielson ratings, which resulted in higher advertising profits.
5. United States v. Grinnell Corp. (Douglas 1966): Ten years after duPont.  The Court purports to rely on duPont by applying the reasonable interchangeability test, but nevertheless creates a huge shift in policy.  The Court defines the market as insurance-accredited property protection with an accredited central service station, which is a very narrow market definition.  As in Alcoa, there would not have been a finding of monopoly had the market been defined in any other way.  In support of the market definition, the Court notes that many insureds (such as jewelry stores) are captive users of accredited central service stations because such services are preconditions for adequate insurance coverage.  Further, there is no potential for arbitrage because this is a service, not a product; thus, there is no potential for a non-captive user to use what it needs and sell the excess on the secondary market. The Court also defines the geographic market nationally rather than locally, which was perhaps too broad.  Fortas’s dissent noted that the majority ignored the realities of the market by defining it nationally.
a. Note: The application of the reasonable interchangeability test as compared to du Pont reflects the malleability of the test.
b. Grinnell vs. duPont: One possible rationale for the difference in results is that the trier of fact in duPont did not find a violation, while the trier of fact here did.  
D. Geographic Market:  The general inquiry for defining the relevant geographic market is, “What is the area for competition?  Where do sellers sell, and where to buyers effectively turn for supply?”  See Grinnell, Tampa Electric. The wider the geographic market, the less likely there will be an antitrust violation.
III. Per Se, Rule of Reason, and Quick-Look Analyses
A. Per Se Rule
1. Rule Statement: Under § 1, some restraints, such as naked horizontal price-fixing and market allocation agreements among competitors, are presumed unreasonable restraints of trade “because of their pernicious effect on competition and lack of any redeeming value.”  Brown.  These patently anticompetitive practices are found to be illegal per se, without consideration of possible business motivations behind the practice.  Examples of such restraints are horizontal agreements to boycott competitors or deny essential services, horizontal agreements between competitors to divide territory, and agreements or conspiracies between competitors to fix prices.  Beyond these plainly naked restraints, courts are reluctant “to adopt per se rules . . . where the economic impact of certain practices is not immediately apparent.”  Khan.  The Court in BMI noted that the per se should only be applied when the “practice facially appears to be one that would always or almost always tend to restrict competition and decrease output.”
2. Key Court Language: “Per se liability is reserved for only those agreements that are so plainly anticompetitive that no elaborate study of the industry is needed to establish their illegality.”  Texaco v. Dagher (quoting Nat’l Soc’y of Prof’l Engineers).  “Resort to per se rules is confined to restraints that would always or almost always tend to restrict competition and decrease output.  To justify a per se prohibition a restraint must have manifestly anticompetitive effects and lack any redeeming virtue.  As a consequence, the per se rule is appropriate only after courts have had considerable experience with the type of restraint at issue, see BMI, and only if courts can predict with confidence that it would be invalidated in all or almost all instances under the rule of reason, see Maricopa County.  It should come as no surprise, then, that we have expressed reluctance to adopt per se rules with regard to restraints imposed in the context of business relationships where the economic impact of certain practices is not immediately obvious.  Khan.”  Leegin Creative Leather Prods. v. PSKS (2007). 
B. Rule of Reason
1. Rule Statement: “Although the Sherman Act, by its terms, prohibits every agreement ‘in restraint of trade,’ [the] Court has long recognized that Congress intended to outlaw only unreasonable restraints.  As a consequence, most antitrust claims are analyzed under a ‘rule of reason’ . . . .  State Oil v. Khan (1997).  Under the rule of reason, the basic inquiry is whether the restraint at issue promotes or suppresses competition.  Chicago Board of Trade.  Initially, the plaintiff must show that the alleged combination or agreement produces adverse, anticompetitive effects within the properly defined product and geographic markets.  The plaintiff may satisfy this burden by providing direct evidence of actual anticompetitive effects, such as reduced output or increased prices, or evidence of defendant’s market power that leads to an inference of anticompetitive effects.  Market power, the ability to raise prices above those that would prevail in a competitive market, is essentially a “surrogate for detrimental effects.”  If the plaintiff can meet the initial burden, the defendant then must show that the challenged conduct promotes a sufficiently procompetitive objective.  To rebut, plaintiff must prove that the restraint is not reasonably necessary to achieve the stated objective or that there are less restrictive alternatives to the defendant.
a. Plaintiff (government or private) must establish the market and prove anticompetitive effects by showing market power or direct evidence of reduced output or increased prices.
b. Burden shifts to the defendant to show procompetitive justifications/objectives.
c. Burden then shifts back to the plaintiff to show that less restrictive alternatives exist to meet the stated objectives.
2. Chicago Board of Trade’s Classic Formulation of the Rule of Reason: “The true test of legality is whether the restraint imposed is such as merely regulates and perhaps thereby promotes competition or whether it is such as may suppress or even destroy competition.  To determine that question the court must ordinarily consider the facts peculiar to the business to which the restraint is applied; its condition before and after the restraint is imposed; the nature of the restraint and its effect, actual or probable.  The history of the restraint, the evil believed to exist, the reason for adopting the particular remedy, the purpose or end sought to be attained, are all relevant factors.  This is not because a good intention will save an otherwise objectionable regulation or the reverse; but because knowledge of intent may help the court to interpret facts and to predict consequences.”
C. Quick-Look Rule of Reason
1. Rule Statement: In additional to the traditional rule of reason and per se rules, courts sometimes apply an abbreviated, or “quick look” rule of reason analysis.  This intermediate standard is applied in cases where per se condemnation is inappropriate but where no elaborate industry or market analysis is required because the restraint is so inherently suspect and the anticompetitive effects are obvious.  NCAA, Brown.  In such cases, “an observer with even a rudimentary understanding of economics could conclude that the arrangements in question would have an anticompetitive effect on customers and markets.”  Cal. Dental Ass’n.  Because the competitive harm is presumed, the burden automatically shifts to the defendant to demonstrate procompetitive countervailing considerations.  If significant procompetitive justifications are offered, these are weighed against the net effect on competition, and the plaintiff can come forward with practical, less-competitive alternatives (essentially a full-blown rule of reason analysis).

D. But see Cal. Dental Ass’n (Souter 1999): “The truth is that our categories of analysis of anti-competitive effect are less fixed than terms like ‘per se,’ ‘quick look,’ and ‘rule of reason’ tend to make them appear. . . . Whether the ultimate finding is the product of a presumption or actual market analysis, the essential inquiry remains the same—whether or not the challenged restraint enhances competition. . . . There is always something of a sliding scale in appraising reasonableness, but the sliding scale formula deceptively suggests greater precision than we can hope for. . . . There is generally no categorical line to be drawn between restraints that give rise to an intuitively obvious inference of anticompetitive effect and those that call for more detailed treatment.  What is required, rather, is an enquiry meet for the case, looking to the circumstances, details, and logic of a restraint.”
IV. Sherman Act § 1: Horizontal Agreements
A. Sherman Act § 1: Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal.
B. Horizontal Price Fixing Generally: Early cartel cases and United States v. Addyston Pipe & Steel Co. (6th Cir. 1898), while acknowledging that there may be exceptions, found that under common law and early interpretations of the Sherman Act, naked, non-ancillary horizontal price fixing between competitors is per se illegal.   The problem is that it’s not always clear that horizontal price fixing is actually occurring.  This results in a characterization problem: When is there per se illegal price fixing, and when is there permissible collaboration that does not constitute per se illegal price fixing?  Except in the cases of obvious, hardcore price fixing, applying the per se rule can be problematic, as it could be overinclusive and result in false positives.  Further, given the Court’s retreat from the per se rule in cases like BMI and NCAA, it’s becoming more and more difficult to rely on the application of a per se rule. 
C. Characterization Problem Cases 
1. Chi. Bd. of Trade v. United States (1918) (rule of reason): Establishes the classic formulation of the rule of reason.  Chicago Board of Trade was in the largest grain market in the world. They had a “call rule,” which set the price of grain “to arrive” at the price of the last bid before the trading day closed by prohibiting members from trading between the close of the call and the opening of the next business day for any price above the call price at the close of the call.  The call rule only applied to grain “to arrive” in Chicago, which was only a small part of the day’s sales, and was limited in geographic scope.  The rule also only applied to a small part of the business day and did not have the purpose or effect of fixing general market prices.  Justice Brandeis does label the rule “fixing” for an important part of the day, but says we have to look at the reasonableness of the restraint.  This restraint was deemed ancillary to the creation of a marketplace.  As such, the rule was not per se illegal because it was not a naked restraint.  This is not a retreat from the per se rule on price fixing; rather, it’s a way of saying that not everything that touches on pricing is per se illegal.
a. Classic Formulation of the Rule of Reason: “The true test of legality is whether the restraint imposed is such as merely regulates and perhaps thereby promotes competition or whether it is such as may suppress or even destroy competition.”
2. United States v. Trenton Potteries (1927) (per se):  A group of twenty individuals and twenty-three manufacturers were convicted for a per se violation of § 1 for combining to fix and maintain uniform prices for the sale of sanitary pottery.  Defendants here had 82 percent of vitreous glass pottery fixtures for bathroom use in the US.  The Court distinguished Chicago Board of Trade and reasoned that “the aim and result of every price-fixing agreement, if effective, is the elimination of one form of competition.”  The Court concluded that price fixing can be condemned without determining whether a particular fixed price is unreasonable.
3. Appalachian Coals, Inc. v. United States (1933) (rule of reason): Added to the confusion of whether there was such a thing as per se price fixing.  In response to depressed coal-industry conditions during the Great Depression, a group of 137 coal producers organized to sell their production through a single exclusive agent, Appalachian Coals.  The coal was to be sold at prices to be fixed by the officers of the company.  Primary purpose of forming the selling agency was to increase the sale and production of Appalachian coal through better methods of distribution, intensive advertising and research, and the achievement of marketing economies.  Coal producers asked the Justice Department to approve the arrangement before enacting it.  The government’s position was that the exclusive agency should be enjoined because this was a way for coal producers artificially to fix the price of coal at a price higher than it ordinarily would be.  Court determines that this was not per se illegal.  While this case could be distinguished from other per se horizontal cases by characterizing the price agreement as ancillary to the use of a joint sales agent, which is generally permissible, this case nevertheless created confusion as to whether there was such a thing as price fixing.
a. This case has been dismissed as a Depression-era case with little precedential value, as it is very difficult to differentiate this case from Socony-Vacuum and other horizontal price-fixing cases.  
4. United States v. Socony-Vacuum Oil Co. (1940) (per se): Unequivocally establishes the proposition of per se illegality and dates its existence back forty years.  Major oil companies were engaged in a concerted program of buying up gas in distressed markets in East Texas.  This artificially reduced the glut of gas in the TX markets, and the wholesale price in the Mid West was based on the spot market price in East Texas. By agreeing to reduce the supply in East Texas, the oil companies artificially increased demand (and thus price) in the spot market area on which gas prices elsewhere were measured..  Retail gas prices increased by 12 cents.  After distinguishing Appalachian Coals and Chicago Board of Trade, the Court states that “for over forty years [it] has consistently and without deviation adhered to the principle that price-fixing agreements are unlawful per se under the Sherman Act and that no showing of so-called competitive abuses or evils which those agreements were designed to eliminate or alleviate may be interposed as a defense.”  
a. The Court starts by defining per se price fixing broadly: “A combination formed for the purpose and with the effect of raising, depressing, fixing, pegging, or stabilizing the price of a commodity in interstate or foreign commerce is illegal per se.” However, the “effect” aspect of the definition was a jurisdictional prerequisite.  

b. Rule: Any conspiracy to fix prices is enough to violate § 1 of the Sherman Act; both a purpose and a power to fix prices are not necessary to establish a conspiracy under § 1. It is illegal per se for competitors to agree on prices, and an agreement on price can involve anything from actually agreeing on a specific price to setting price floors/minimums and ceilings. “[P]rices are fixed . . . if the range within which purchases or sales will be made is agreed upon, if the prices paid or charged are to be at a certain level or on ascending or descending scales, if they are to be uniform, or if by various formulae they are related to the market prices.” 
i. As long as there’s a purpose, you don’t need an effect; however, where you can’t find a purpose but you can find an effect, that’s where the rule of reason comes in.
5. Va Excelsior Mills, Inc v. FTC (4th Cir. 1958) (per se): One of many cases finding that price fixing occurring as a result of activities of a joint sales agency can be illegal per se.  Better view might be not to use the per se label at all because the restraint was ancillary to another arrangement, but a quick-look analysis would have shown a violation of the rule of reason.
6. Nat’l Macaroni Mfgs. Ass’n v. FTC (7th Cir. 1965) (per se): Macaroni Manufacturers Association conspired to limit purchases of durum wheat used in macaroni production.  The Commission found that the agreement was intended to ward off price competition for durum wheat, which was in short supply, by lowering total industry demand to the level of available supply.  FTC concluded that “where all or the dominant firms in the market combined to fix the composition of their product with the design and result of depressing the price of an essential raw material, they violate the rule against price fixing agreements.”  Appellate court affirmed.  This case was distinguished from product-standardization cases where the manufacturers were trying to create different results (i.e., not warding off price competition). Competitive cooperation and the use of sales agents are not per se illegal; however, price fixing from either the buyer (as here) or the seller side is. 
7. Catalano Inc. v. Target Sales (1980) (per se): Beer retailers alleged that wholesalers had conspired to eliminate short-term credit in violation of § 1 of the Sherman Act.  The Court deemed this action illegal per se. If retailers can buy large quantities of beer for resale without interest for thirty days, that’s much better than having to pay interest for that period because it gives them a discount.  Getting together to abolish this practice affected price. Court rejects the appellate court's statement that this practice could eliminate barriers of entry.

8. Ariz. v. Maricopa Cty. Med. Soc’y (1982) (per se): Maricopa County Medical Society, by agreement of their member doctors, agreed to fix the maximum fees the doctors may claim in full payment for health services provided to policyholders of specified insurance plans. Court rejects the Ninth Circuit's decision that it had to look at reasonableness and said that this was per se price fixing, despite their being professionals; all these doctors were doing were getting together as competitors to set a maximum price. In the healthcare industry there are maximum reimbursement rates, but insurance companies set those maximums.  This is different than having the doctors themselves decide.
a. That the doctors set a maximum price is of no import; as long as the fixing is done horizontally, it does not matter. 
9. Broad. Music, Inc. v. Columbia Broad. Sys., Inc (White 1979) (rule of reason): CBS, a purchaser of music, sued ASCAP and BMI for creating blanket licenses as a means for protecting artists’ interests in rights for public performances.  CBS alleges that this was price fixing because ASCAP and BMI were individually getting together to fix the price for competing songs. Supreme Court finds no § 1 violation because this was not horizontal price fixing—while this involved price fixing in a literal sense, it nevertheless was not simply a question of deciding that two or more competitors have gotten together to fix a price.  Two possible approaches to this case: (1) When the Court is attempting to balance two co-equal statutory schemes, the per se rule cannot apply; and (2) CBS was still free to negotiate individually with artists.  The best way to approach this is to view the blanket licenses as a new and different product—something individual artists cannot duplicate on their own—that enhances competition by creating efficiencies.
a. This is a critical case in this course because it begins a trend starting in the ‘70s moving away from per se rules and says that horizontal price fixing may not be as broad as Socony Oil suggested.  While this case reaffirms the idea that horizontal price fixing is per se illegal, it nevertheless substantially limited the broad reading of the per se rule the Court established in Socony-Vacuum.
10. NCAA v. Bd. of Regents of Univ. of Okla. (Stevens 1984) (quick look): Recognizes the “quick look” rule of reason.  The NCAA enacted a plan for televising NCAA football games that limited the total amount of televised intercollegiate football and the number of games any one team could televise with the expressed purpose to reduce the adverse effects of live television upon game attendance, upon which athletic and educational programs were dependent for proceeds.  NCAA also tried to fix the compensation level through a minimum aggregate compensation package.  In short, this was an output restriction and a price fix. The Court applies BMI to this case: “Broadcast Music squarely holds that a joint selling arrangement may be so efficient that it will increase sellers’ aggregate output and thus be procompetitive.” The Court again does not repudiate the per se rule, but it says that the per se rule is inappropriate in a case like this because college football (and sports leagues in general) is “an industry in which horizontal restraints on competition are essential if the product is to be available at all.” As such, the Court is at least willing to listen to the NCAA’s alleged justifications without dismissing the case out of hand under the per se rule.  The intermediate quick-look rule of reason is attributed to this case, whereby the court relieves the plaintiff of his initial burden by assuming anticompetitive effects and puts the defendant to task to prove procompetitive justifications.  Here, the Court rejects the NCAA’s efficiency arguments, as efficiencies would have increased (not decreased) output and reduced (rather than fixed) prices.  The Court also rejects the NCAA’s protection of live attendance and promotion of competitive balance justifications as wrong on the facts and the law (can’t argue avoiding competition is a procompetitive justification).
a. Reconciling BMI and NCAA: In both cases the Court avoided application of the per se rule; however, there were obvious anticompetitive effects in NCAA, while there were not any in BMI.

b. Reconciling BMI and NCAA with earlier per se cases: Earlier cases were more clearly “naked restraints,” while the restraints in BMI and NCAA were ancillary to other schemes.
11. FTC v. Superior Court Trial Lawyers Ass’n (1990) (per se): A group of DC lawyers agreed not to accept appointment to represent indigent defendants unless the DC city government agreed to increase their compensation.  Supreme Court adjudged this boycott per se illegal and characterized the horizontal arrangement as a naked restraint constricting supply in order to raise price.  Not all boycotts are per se illegal, but Stevens found this one illegal because the boycott purpose was to raise the price of their services—this was basically a naked price fix designed to raise the prices for lawyers, and it was treated no differently at the end of the day than if bread makers got together and fixed the price of bread.

12. United States v. Brown University (3d Cir. 1993) (rule of reason): MIT and eight Ivy League schools formed the “Ivy Overlap Group” to determine collectively the amount of financial assistance to be awarded to students who had been admitted to one or more of the schools. These schools did not fix tuition, but they agreed to use the same analysis and factors to compute need for need-based scholarships.  Without this group, the schools would have made independent financial aid decisions. Seems to inhibit competition for students. District court applied a quick-look analysis instead of the per se rule because of the non-profit nature of the schools, and MIT appealed, arguing that a full-blown rule of reason analysis was required.  The Third Circuit agreed, stating: “We conclude that the district court was obliged to more fully investigate the procompetitive and noneconomic justifications proffered by MIT.”  This is problematic in that “procompetitive justifications” typically not include noneconomic justifications. Could argue that the cooperative activity here to assess need and come up with a formula so that the service offered (Ivy League education) not only advanced non-economic goals, but also increased output by making education available for more people who otherwise would not be able to afford it (expands the availability of the product) and that the quality of education is actually enhanced by adding diversity.  Nevertheless, most courts would reject such non-economic arguments.  The prevailing view now is that you must be able to link any non-economic justifications to some economic efficiency; otherwise, any such justifications would be rejected.
13. Cal. Dental Ass’n v. FTC (Souter 1999) (rule of reason-ish): Court split 5-4 on what the appropriate standard of analysis would be, which reflects the ongoing difficulty with the characterization problem. California Dental Association required certain disclosures on advertisements based on its ethical code, which had the effect of limiting advertising.  While a “no false advertising” policy would not be problematic, the disclosure requirements in this case allegedly had the effect of banning even truthful advertising by banning quality or discount claims (which allow consumers to comparison shop).  Justice Souter states that significant challenges to informed customer decision-making in this professional field makes advertising restrictions protecting patients from misleading advertising important—it’s not as simple as advertising widgets because it’s harder to quantify quality claims in dentistry. “The point is that the plausibility of competing claims about the effects of the professional advertising restriction rules out the indulgently abbreviated review to which the Commission’s order was treated.  The obvious anticompetitive effect that triggers abbreviated analysis has not been shown.”  He then proceeds to explain that the “categories of analysis of anti-competitive effects are less fixed than terms like ‘per se,’ ‘quick look,’ and ‘rule of reason tend to make them appear” and that “there is always something of a sliding scare in appraising reasonableness.”  Ultimately, Justice Souter suggests that something more than a quick-look analysis but short of the full-blown rule of reason analysis should have been applied in this case.
a. Takeaway: After over 100 years of jurisprudence in this field, the FTC and Ninth Circuit said no per se, but quick look.  Then five of the Court say no, there should be more than quick look but less than full rule of reason, and four say that the Ninth Circuit got it right.  This reveals a lack of agreement among courts and even among members of the Supreme Court.

14. Texaco v. Dagher (Thomas 2006) (rule of reason): Equilon, a joint venture between Texaco and Shell to pool resources and split risks and profits for the sale of gas in the West, was challenged as per se price fixing (nothing but a per se claim was made). As part of the joint venture, the parties agreed that Texaco and Shell gas would be priced at the same level.  Court said this was not per se illegal. Court notes that this is not as though the parties are acting separately and agreed to fix prices; instead, they combined to form a single entity—they combined not as competitors but as joint investors.  All the parties were doing here was pooling resources to create efficiencies, which is beneficial to consumers. 
a. The Court notes that while the restraint was ancillary, this was not an ancillary restraint case.  This confuses Lazaroff, who would have said this is a joint venture, which may or not be illegal; if proceeding on a per se theory only, this is not illegal, end of case.
D. Division of Territories and Other Horizontal Restraints
1. Division of Territories Generally: Once you get into the area of trademark-differentiated goods, price fixing alone may not be enough to serve all the interests of the members of a cartel.  A division of the market may consist of allocating fixed percentage of the available business to each producer, dividing sales territory on a geographical basis, or allotting customers to each seller.  The artificial agreement of sellers of what would be competing products to divide territories has the effect on consumers of restricting output and raising price, thereby depriving consumers of lower-priced choices.

2. United States v. Topco Assocs., Inc. (Marshall 1972) (per se): Majority in this case unequivocally says that, regardless of the facts, if competitors divide markets or customers or both, that is automatically illegal. Topco was a co-op of regional grocers who collaborated to market private-label Topco brand goods in order to compete with bigger companies in the private-label market. Part of the agreement said that competing stores would divide geographic areas in which Topco products could be sold, which was an attempt to prevent free-riding by stores that didn’t want to invest time and money in promoting the new product. The creation of the private-label brand in the first place was not in and of itself illegal.  Purpose was to bring small companies together to bring another option to consumers, which none of the individual members could individually done on its own.  The district court found under the rule of reason that Topco’s practices were procompetitive and consistent with the purposes of the antitrust laws and made extensive findings of fact.  The Court reversed on a per se theory, stating that it doesn’t matter what procompetitive benefits the arrangement might have produced, as the district court should never have investigated that point in the first place.  Burger’s dissent characterized this as an ancillary restraint and pointed out that the cases relied upon by the majority were not purely division-of-market cases, but also involved classic price fixing, as well.
a. Free-rider problem: Companies want to create an incentive to make an investment in the product by, for example, advertising the product.  This is an expense.  If there are too many sellers of Topco products in one region, then one party could decide not to advertise and instead rely on another seller’s advertising in the region.  This disincentivizes any one seller from investing in advertising in a region because other sellers in the same region could forgo such investment costs while still reaping the benefits from it. Splitting up the market creates an incentive for parties to spend money to advertise the brand.  Here, the Court says this may all well be true, but it doesn’t matter.

b. Questionable Continued Validity: Topco has never been overruled, but is arguably inconsistent with the rationales of BMI, NCAA, and other more recent cases.  On its facts Topco also raises a free rider problem and an ancillary restraint issue (i.e., the creation of a new product that could not have been produced by the parties individually), both of which are facts that have been considered subsequently to take cases out of the per se rule. In light of recent precedent, it is likely that this case would be overruled today (but note that it has been cited with approval fairly recently).

3. General Leaseways, Inc. v. Nat’l Truck Leasing Ass’n (7th Cir. (Posner) 1984) (quick-look per se): NTLA comprises several smaller truck-leasing companies.  They agreed they would provide emergency repair services around the country for member-lessors to compete with nationwide companies like Hertz and Avis. Members accepted a franchise and were only in good-standing if they operated from authorized locations (this is the division of territory). Posner starts by saying that these types of arrangements used to be illegal per se, and he cites Sealy and Topco.  He says, however, that NCAA and BMI call into question the former cases. Posner concludes: “Taking a quick look here, we conclude . . . that the division of markets among NTLA’s members is a per se violation of section 1 of the Sherman Act.  It is a horizontal market division that does not appear to be ancillary to the reciprocal provision of service or any other lawful activity.” While the quick look analysis is typically associated with the rule of reason as a means to avoid the per se rule, Posner appears to apply a quick-look per se test.  This indicates at least that he is willing to look at the facts here, unlike the Court in Topco.  Posner also appears willing to consider a free-rider argument, but finds no application in this particular case.
a. This case underscores Topco’s questionable viability in light of later precedent.

b. This case also shows how the labels “per se,” “quick look,” and “rule of reason” can break down—Posner’s conclusion (taking a quick look to find a violation of the per se rule) took “per se” from automatic to real quick; generally, however, per se means automatic, end of story, and quick look is an abbreviated version of the rule of reason.

4. Palmer v. BRG of Ga. (per curiam 1990) (per se): BRG and HBJ (Bar/Bri), the two main providers of bar-review courses in Georgia, agreed that HBJ would not compete with BRG in Georgia and that BRG would not compete with HBJ outside Georgia.  Under the agreement, HBJ would receive $100 per student enrolled by BRG in Georgia and 40 percent of all revenues over $350.  Immediately after the 1980 agreement, the price of BRG’s course was increased from $150 to over $400.  Court found that the revenue-sharing agreement between the parties, coupled with the price increase that took place immediately after the agreement was formed, was formed for the purpose and with the effect of raising the price for the course and was illegal per se.  This was an opportunity for the Court to call into question Topco, but the Court cites the case favorably.  This could be because price fixing was also involved.
E. Concerted Refusals to Deal (Group Boycotts)
1. Generally: Joint or concerted action is a prerequisite for § 1 to apply.  While unilateral refusals to deal may raise § 2 issues, there can be no § 1 liability absent concerted conduct, regardless of how anticompetitive the unilateral conduct may be.  The concept of the per se refusal to deal, which is given broad blush in Klor’s in 1959 (and in later cases in the 1960s), as in the case of Socony-Vacuum in horizontal price fixing, has subsequently been diluted without being overruled.  Like the earlier per se horizontal price-fixing cases, Klor’s came out of a more liberal antitrust Court.
2. Fashion Originators’ Guild of Am. v. FTC (Black 1941) (per se): Establishes clearer boundaries for the law in concerted refusal to deal cases.  FOGA, an organization of designers, manufacturers, and suppliers, organized a boycott to refuse to sell to retailers who agreed to buy from style pirates in an attempt to prevent style piracy.  FOGA admits that their styles were neither copyrighted nor patented—they were essentially trying to police themselves something they believed the law did not adequately protect.  FTC brought claim under FTC act.  FOGA could not have made this boycott work by themselves; they needed help not only from those in a horizontal relationship with the pirates, but also from those in a vertical relationship (manufacturers, distributers, etc). Manufacturers were worried about the free-rider problem.  No question that there’s concerted action here—there’s a widespread combination of those in the distribution chain and of horizontal competitors.  Court holds the group boycott per se illegal.  “Under these circumstances it was not error to refuse to hear the evidence offered, for the reasonableness of the methods pursued by the combination to accomplish its unlawful object is no more material than would be the reasonableness of the prices fixed by unlawful combination.”
a. Broad Implication: Under a literal application of the per se rule in this case, any group or joint venture would have to let anybody who wants to joint the venture join.  Despite the problematic aspects of such a broad application, Klor’s makes the per se rule in this area even more clear.
3. Klor’s, Inc. v. Broadway-Hale Stores, Inc. (Black 1959) (per se): Klor’s is a discounter who competes horizontally with Broadway-Hale, a big retailer; both are consumer electronics dealers. Broadway upset at the fact that Klor’s is a discounter selling the same items for cheaper.  Broadway, using its significant influence in market, goes to a number of manufacturers (in a vertical relationship with both Klor’s and Broadway) and asks them not to sell to Klor’s or to sell at higher prices that would drive Klor’s out of business.  This amounts to an effective concerted refusal to deal; this creates a vertical arrangement, as well as an implicit horizontal agreement.  No question that this is not a unilateral refusal to deal.  Issue is basically whether Broadway’s concerted refusal to deal with one discount retailer is illegal when it doesn’t affect the more general electronic retailer market.  Court says that the combination takes from Klor’s its freedom to buy appliances in an open competitive market and drives it out of business as a dealer in the defendant’s products.  By adopting a per se rule, Court is saying that this practice is so inherently bad for the economy and so inconsistent with a free market economy that, regardless of whether this hurts the public, its inherent nature makes it illegal—just like per se price fixing.
a. Court is Saying: Group boycotts—defined as concerted refusals of traders (plural) to deal with other traders (broad definition; Court doesn’t say it has to be vertical or horizontal)—is automatically illegal.  Court focuses on the restriction of freedom. By taking this approach, the Court eliminates the need to consider whether having Klor’s as a competitor hurts the public in any way, which would be part of a rule of reason analysis
b. Importance: Like Socony-Vacuum in the horizontal price-fixing arena and Topco in geographical markets, this case marks the high-water mark for the most stringent application of the per se rule for concerted refusals to deal.

4. Northwest Wholesale Stationers, Inc. v. Pacific Stationary & Printing (Brennan 1985) (not per se): Stationers is a purchasing co-op comprising about 100 office-supply retailers. Stationers voted to expel Pacific, a wholesaler and a retailer, from the co-op for violation of a bylaw.  It gave Pacific no explanation for its expulsion at the time, and Pacific was not given notice, a hearing, or an opportunity to challenge the decision. Pacific claims that the expulsion was a per se group boycott. Court: This is not a per se case.  Court says that it has long held that certain concerted refusals to deal are so likely to restrict competition without any offsetting efficiency gains that they should be condemned as per se violations of § 1.  Thus, while not rejecting the per se rule, the Court suggests that there should be at least a threshold inquiry.  The Court here viewed the boycott as ancillary to the creation of the co-op, a joint venture, and it rejects the per se rule because there is insufficient market power and anticompetitive effects: “A plaintiff seeking application of the per se rule must present a threshold case that the challenged activity falls into a category likely to have predominantly anticompetitive effects.  The mere allegation of a concerted refusal to deal does not suffice because not all concerted refusals to deal are predominantly anticompetitive.”  Thus, while reaffirming the existence of the per se rule, the Court nevertheless appears to bring the case into a rule of reason or quick look analysis.

a. Consider: If the benefit of the per se rule is that it avoids the costs of detailed discovery and investigation into market power, efficiencies, etc, then how is this not undermined by having to do a threshold analysis of these things to see whether the per se rule even applies?
b. Distinguishing Stationers: One way to distinguish this is to characterize it as involving a boycott ancillary to a joint venture providing something that none of the individual parties could have provided on their own, and thus the rule of reason applies.
c. Implications: The broadest reading of Klor’s—that any concerted refusal of two or more to deal with a third party is per se illegal—has been foreclosed.
5. FTC v. Ind. Fed’n of Dentists (White 1986) (quick look): Insurers started requiring dentists to submit x-rays with claim forms for them to review the necessity of services provided, allegedly to help reduce the cost of coverage.  A group of Indiana dentists formed the Federation and collectively refused to submit x-rays with their claim forms for dental insurers’ use in making benefits determinations. The Federation’s policy takes the form of a horizontal agreement among the participating dentists to withhold from their customers, patients and insurance carriers, a particular service that they desire—the forwarding of x-rays to insurance companies along with claims forms. The Court finds that this is an illegal boycott under the quick-look rule of reason but does not repudiate the per se rule for group boycotts. Even though rule of reason applies here, the dentists lose because they fail to meet their burden to come forward with procompetitive benefits.

a. Court says that one reason for not applying the per se rule is that conspirators are not targeting a competitor: “The per se approach has generally been limited to cases in which firms with market power boycott suppliers or customers in order to discourage them from doing business with a competitor—a situation obviously not present here.”
6. FTC v. Superior Court Trial Lawyers Ass’n (Stevens 1990): Competing DC lawyers concertedly refused to deal with the District of Columbia with respect to criminal defendant representation there.  Despite Stationers and Dentists, decided 5 and 4 years earlier, the Court in 1990 once again applies the per se rule, likely because this case dealt also with price fixing—this was not a naked boycott case.  Also decided after NCAA and BMI.
7. NYNEX Corp. v. Discon, Inc. (Breyer 1998) (not per se): Issue is whether the Klor’s per se rule applies to a buyer’s decision to buy from one seller rather than another, when that decision cannot be justified in terms of ordinary competitive objectives.  Court holds that the per se rule does not apply.  Breyer notes that this case involves Klor’s, and he does not overrule Klor’s; this suggests that this case is intended to limit Klor’s. Court says that, at most, this case involves a two-firm boycott.  Breyer says that “antitrust law does not permit the application of the per se rule in the boycott context in the absence of a horizontal agreement.”
a. This case suggests that, at the very least, before there will be any application of the per se rule, there must be some degree of horizontality in the case, be it between suppliers targeting a buyer (at the behest of another buyer in a horizontal relationship with the target) or between competitors of the target.
b. This raises the issue: Even if there is a horizontal agreement, what if the target is not in a horizontal relationship with a member of the conspiracy?

i. Indiana Federation of Dentists suggests that even there you should not have a per se rule, as there needs to be some competition between members of the conspiracy.

ii. In Stationers, competitors agreed to target a competitor—a horizontal agreement that does target a competitor—and the Court still doesn’t apply a per se rule, and it suggests that we should look at efficiencies.

c. In what sense, then, does the per se rule still exist?

i. If one case says you need a horizontal agreement, and another case says that horizontal agreement has to be a situation where at least one member of that conspiracy competes with the target, plus you need other factors as well and you can look at efficiencies, then the per se rule has been completely eroded.
ii. Court seems to be adding more and more requirements before the label “per se” can even be used, and these considerations arguably take the case out of the per se analysis altogether and into the rule of reason.

8. Toys “R” Us, Inc. v. FTC (7th Cir. (Wood) 2000): TRU is concerned that people are learning about toys through their advertising, but then buying those toys for less from Costco. TRU attempts to use its buying power to get manufacturers (with whom they’re in a vertical relationship) to impose unfavorable buying restrictions on discount retailers like Costco (with whom they’re in a horizontal relationship), and TRU supervised and enforced such restrictions. Manufacturers acquiesce because they don’t want to lose TRU’s business.  There’s a vertical agreement between TRU and manufacturers to target TRU’s horizontal competitor, and a horizontal agreement between manufacturers. Seventh Cir.: “Horizontal agreements among competitors, including group boycotts, remain illegal per se in the sense the Court used the term in Northwest Stationers.” In other words, if this is illegal per se, it’s because the Stationers criteria have been met (which criteria are usually looked at only under a rule of reason analysis). Court goes on to consider the free-rider argument—which would not have been considered had this been a per se case and reflects a quintessentially rule of reason approach—but rejects the argument on the facts because TRU wasn’t paying for any advertising (the manufacturers were). Taking a look at this argument is taking into account procompetitive benefits, which is quintessentially a rule of reason approach.

a. This case would be a lot more understandable if it had said that the per se rule had too many exceptions in the boycott area (so much so that they’ve eaten up the rule), that it was going to apply the rule of reason analysis, and that in most cases it would use quick look.  If it’s a boycott that also involves naked price fixing, that’s easy.
b. This is not the approach that’s taken, though.  That’s why Judge Wood says that this is a case of per se invalidity as Northwest Stationers uses the term and goes on to discuss several criteria before the label applies—and this criteria is all criteria that would usually be considered only under the rule of reason.
9. Note on Noncommercial Boycotts
a. The Court in Klor’s noted that the Sherman Act “is aimed primarily at combinations having commercial objectives and is applied only to a very limited extent to organizations . . . that normally have other objectives.”  

b. Some of the most difficult problems in the refusal-to-deal area arise where a commercial boycott is used to coerce or induce others to adopt certain lines of conduct for reasons that do not relate directly to commercial considerations (e.g., civil rights boycotts intended to have economic impact on the target, but not for the purpose of obtaining a competitive advantage).  There is an issue whether questions of economics can be so inextricably interwoven with social justice as to make inadvisable any effort to restrict the group boycott rule to purely economic phenomena.
c. The problem with too rigid of a rule in these types of cases is that it could trample on free speech rights, and antitrust laws should not impinge on the right of the individual freely to petition the government.

10. Note on Standard Setting
a. Generally: Trade associations and other private groups often establish standards or provide certification that may result directly or indirectly in the exclusion of competitors’ products from the market.  Anticompetitive effects may result where a firm produces a non-conforming good that cannot be used in the market because it does not meet particular standards.  While some argue that standard setting effectively creates a boycott against non-conforming products, standard setting is not necessarily a concerted refusal to deal because people can still purchase conforming goods.  In fact, standard setting can often be pro-competitive, as it can eliminate unsafe products from the market and level the playing field in some settings (e.g., sports). 

b. Radiant Burners, Inc. v. Peoples Gas Light & Coke Co (1961): The Court addressed Radiant Burners’ challenge to an association of gas product manufacturers and utilities standard setting.  Burners alleged that failure to receive the association’s seal of approval effectively excluded their products from the market.  The Court held that the alleged arbitrary standards and the exclusion from the market for failure to meet the standards sufficiently stated a Section 1 claim, but it hinted that the practice may be justifiable.  This case, however, arguably went beyond mere standard setting and also involved a refusal to deal on top of the standard setting.
c. Rambus Inc v. FTC (DC Cir. 2008): Rambus creates computer technology and has patents on its creations.  It licenses its products to users.  There’s a standard setting procedure here, and Rambus attempted to deceive the standard-setting organization through misleading disclosures of its present and potential patent holdings relevant to the standard-setting process..  FTC found that Rambus’s conduct violated § 2 as an act of monopolization.  No review here of a claim of an illegal boycott under § 1.  Court of appeals says there’s no violation of § 2 here because deception was insufficient to amount to monopolization conduct. The standard-setting process isn’t per se illegal because it can have procompetitive benefits, but misleading a standard-setting organization undermines any such procompetitive benefits.  Here, distorting of the process here not sufficient to amount to illegal exclusionary conduct due to a causation issue—there was insufficient evidence that the standard-setting organization would have selected an alternative standard but for Rambus’s misleading disclosures.

d. Takeaway: While standard setting can be characterized as a boycott, it is not in and of itself illegal and can have procompetitive benefits; however, standard setting may be illegal it may be if there are sufficient facts to show something more may be going on (e.g., additional refusal to deal, Radiant Burners, or deceit, Rambus).
F. Concerted Refusals to Deal & Joint Ventures
1. Generally: Almost any collaborative activity among business firms can be referred to as a joint venture.  In common usage, however, a joint venture carries the positive connotation of cooperation among firms, usually accompanied by actual integration of managerial or production resources, to achieve some useful business objective more efficiently than either (or any) could alone.  Since joint ventures may result in the exclusion of competitors from access to the jointly created new product, technology, or facility, thus placing the outsiders at a competitive disadvantage, the joint venture has some characteristics of a group boycott.  
2. Associated Press v. US (Black 1945): Cooperative venture involved more than 1,200 newspapers that allowed its members to get information from different news organizations without having to have a paid employee get the information itself.  Very efficiency-oriented joint venture designed to have more newspapers out there that could report on more than local news.  Bylaws of the joint venture gave rise to the claim of the boycott: Members could not give information to nonmembers, and members could block nonmember applications. The bylaws here function like a boycott ancillary to an otherwise legal joint venture. One particular problem with the joint venture here was that AP was so large and dominant that firms could either join AP or not compete at all. In retrospect, despite what the Court erroneously cites this for in Stationers (i.e., as a per se case), what makes this illegal is the combination of market power, horizontal agreement, and lack of alternatives of equal quality.  Court clearly isn’t saying that the mere formation of the joint venture is illegal, nor are they saying that if you do join one you have to let anyone join.  It's the context of the case that yields the result here.
3. United States v. Visa USA (2d Cir. 2003) (rule of reason): Exclusionary rules allegedly had an exclusionary effect on Amex and Discover. Complaint charged that MasterCard and Visa, each organized as joint ventures owned by their member banking institutions, conspired to restrain trade by enacting and enforcing such rules to prohibit their member banks from issuing Amex and Discover cards. This case very clearly takes the view that joint ventures by competitors should be viewed under a rule of reason analysis.  There is a real debate on what the relevant market and market shares are: Here, the 2d Circuit measures it as Visa’s share of the market and Mastercard’s share of the market, but other circuits (including the 10th Cir.) have measured the market by looking at intra-system competition and individual card issuers to find that the market was much more spread out. Ultimately, this is a case where the definition of the market makes a big difference—here, the 2d Circuit found market power by defining the market as card networks, while the 10th Circuit did not find market power by defining the market as issuers.

4. Key Points

a. Each of these cases recognize that a per se approach would be inappropriate because of the potential benefits that could result from joint ventures.  Thus, although these joint venture cases often amount to concerted refusals to deal, we do not apply the per se approach. In applying the rule of reason, the definition of the market becomes critical, and there are various approaches.

b. The per se rule should only be applied in a joint venture context where the criteria for the rule has been met: the practice always or almost always would be found unreasonable under a closer examination of the facts.
G. Inferring Agreements & Conscious Parallelism

1. Generally: For prosecution under § 1, there must be a contract, combination, or conspiracy.  There does not have to be an express agreement, but there must be more than independent, unilateral conduct.  However, in the absence of admission of agreement or other direct evidence of agreement, it is insufficient by itself to say that because the parties all did the same thing they must have conspired together—conscious parallelism alone is not enough.  For example, identical prices for similar products could be the result of either concerted action or parallel business practices.  As such, in addition to conscious parallelism, there must be one or more “plus factors” to successfully infer an agreement, but sometimes even then a finding of plus factors may not be enough to infer an agreement or send the issue to a jury.  Finally, the ability to infer agreements is especially important in oligopolistic markets because no one party has enough market share to have a monopoly, and it can be difficult to find direct evidence of an express agreement.  The problem with oligopolistic markets is that they’re much more susceptible to conspiratorial agreements than markets with many small firms because agreements are easier to police and enforce among firms.
a. Rule Statement: “An agreement is properly inferred for conscious parallelism only when certain ‘plus factors’ exist.  A plus factor refers to the additional facts or factors required to be proved as a prerequisite to finding that parallel price action amounts to a conspiracy.  A plaintiff has the burden to present evidence of consciously paralleled pricing supplemented with one or more plus factors.  However, even if a plaintiff carries its initial burden, a court must find, based upon all the evidence before it, that the plaintiff’s evidence tends to exclude the possibility of independent action.” Blomkest Fertilizer, Inc. v. Potash Corp.
b. Plus Factors: No one factor is determinative; what is important is the combination of parallel behavior and the presence of multiple plus factors.  The more plus factors are present, the more likely there will be a finding of concerted action.  
i. Plus factors include, but are not limited to:

· Background of antitrust violations
· Increasing prices in a time of surplus

· Active policing of dealers

· Artificial product standardization (artificially making products fungible)
· Clandestine meetings

· Acting against self-interest

· Market conditions conducive to cartels (especially oligopolistic markets)
· Invitations to concerted action

· Strong motivation/incentive for concerted action

· Exchange of information

ii. Plus factors are a question of fact for the trier of fact.  Generally, where only conscious parallelism is present, there is nothing more to suggest conspiracy than independent action; however, where plus factors are present, this should be an issue for the trier of fact rather than an issue to be determined by the judge as a matter of law at the summary judgment stage.
c. Oligopolistic Markets: Oligopolistic markets are highly concentrated markets with fungible commodities and significant barriers to entry.  This concentrated market structure lends itself to collusion, tacit or express, and often prevents anticompetitive behavior from being met by new market entrants.
d. Facilitating Practices: Facilitating practices, such as most favored nation clauses, meeting competition clauses, and exchanges of information are double-edged swords that can cut both ways in oligopolistic markets—they’re not necessarily good or bad, and they’re not necessarily something that might give rise to an antitrust violation.

i. Most Favored Nation (MFN) Clauses: A MFN clause in a sales contract provides the buyer with insurance protection against the contingency that the seller offers a lower price to another customer.  These clauses may prevent price discrimination when the seller offers a discount price to another buyer. 
ii. Information Exchanges (covered in more detail below): “[E]ven in the absence of direct ‘smoking-gun’ evidence, a horizontal price-fixing agreement may be inferred on the basis of conscious parallelism, when such interdependent conduct is accompanied by circumstantial evidence and plus factors such as defendants’ use of facilitating practices.  Information exchange is an example of a facilitating practice that can help support an inference of a price-fixing agreement” Todd v. Exxon (citing Interstate Circuit).

2. Interstate Circuit v. United States (Stone 1939): Interstate Circuit and Texas Consolidated were major movie exhibitors who got copyrighted films from distributors to show to public. They didn’t like that people could wait for second runs to go see films for cheaper.  They entered into vertical agreement with distributors to get distributors to target competing second-run exhibitors by distributing to second-run exhibitors only under restricted terms.  (Equivalent of TRU forcing toy distributors to sell to Costco on restricted terms.)  No question that there were vertical agreements; issue is whether a horizontal agreement between the distributors could be inferred. It is not enough alone just to say that each of the distributors had an agreement with Interstate and Consolidated and maintained parallel business practices; there must be additional “plus factors” to infer a horizontal agreement for § 1 purposes.  Plus factors present here: The restricted terms were a radical departure from past business practices; there was incentive for concerted action (the decisions made by each of the distributors would not have been in their economic interests had other distributors not agreed); the letter sent to the distributors from the exhibitor’s manager with each of the distributors listed as addressees was an invitation to concerted action; and no high level officials were willing to testify at trial.  No one factor was determinative. Held:  The practices at issue violated the Sherman Act—“It taxes credulity to think that the several distributors would, in the circumstances, have accepted and put into operation with substantial unanimity such far-reaching changes in their business methods without some understanding that all were to join, and we reject as beyond the range of probability that it was the result of mere chance.”
3. Theater Enterprises v. Paramount Film Distributing Corp (Clark 1954):  Plaintiff, a suburban film exhibitor, alleged that there was concerted effort to deny it access to first-run films. First-run theaters in Baltimore were getting better deals than the suburban theater.  Key issue was whether defendant’s conduct toward plaintiff stemmed from independent decision or from an agreement, tacit or express. Supreme Court held there could not be a directed verdict for plaintiff because parallel business behavior alone does not create a § 1 violation.  It makes perfect business sense to match competitors’ prices.  Here, unlike Interstate Circuit, there was no evidence that giving Baltimore first-run theaters a better deal was a radical departure from past practices or that it did not serve the best interests of the distributors.  As such, it did not likely result from a tacit or express agreement.  Also unlike Interstate Circuit, the practice here would have made sense if done completely independently, while the policy in Interstate Circuit would not have made sense absent concerted effort.
4. Toys “R” Us, Inc. v. FTC (7th Cir. (Wood) 2000): The Seventh Circuit found that this was an even more compelling case for inferring a horizontal agreement among toy manufacturers than in Interstate Circuit because not only was the manufacturers’ decision to stop dealing with the warehouse clubs an abrupt shift from past practices, and not only was it suspicious for a manufacturer to deprive itself of a profitable sales outlet, but the record here also included direct evidence of communications between the manufacturers, which was absent in Interstate Circuit.  Another strong plus factor present here was the strong motive for manufacturer collusion—it wouldn’t be in the manufacturers’ self interest if they agreed to TRU’s proposed restrictions without assurances from competitors that they would do the same. 

5. Blomkest Fertilizer, Inc. v. Potash Corp. of Sask., Inc. (8th Cir. (en banc) 2000): American and Canadian producers of potash—a fungible commodity—were charged with parallel conduct that artificially increased price.  District court granted summary judgment for defendants, and court of appeals affirms.  Case is about pleading and proving plus factors in conscious parallel conduct sufficient to prove a price-fixing conspiracy.  Three plus factors alleged: Communication among producers, alleged acts against self-interest, and expert testimony based on econometric models.  The court rejected the communications factor because the discussions dealt with prices for closed transactions, as opposed to current or future prices.  The court also rejected the actions against self interest factor because it found there was a legitimate business reason and the expert testimony factor because it was not relevant to collusion.  The major policy consideration underlying this case is whether it was appropriate for the court to dispose of this claim on a motion for summary judgment simply because it was able to find some justification for each of the plus factors, as plus factors are typically a question for the trier of fact.

a. Although plus factors were present in this case, an en banc court decides in a 6-5 decision that there was not enough to get past summary judgment.  If 5 out of 11 judges could find that the plus factors were enough, how is this not enough of a fact question for the issue to go to the jury? 
6. In re High Fructose Corn Syrup Antitrust Litigation (7th Cir. (Posner) 2002): Excellent contrast to Blomkest.  Issue is whether a motion for summary judgment should have been granted to competitor HFCS producer defendants.  Posner needs only find a genuine fact question; he doesn’t have to find a conspiracy.  Posner ultimately says there is enough in the way of plus factors that the case was inappropriate for MSJ.  Posner identifies three traps defendants “have cleverly laid in their brief”: Defendants (1) ask the court to weigh conflicting evidence, which is inappropriate on MSJ; (2) suppose that if no single item of evidence presented by plaintiff unequivocally points to conspiracy, the evidence as a whole cannot defeat an MSJ; and (3) fail to distinguish between the existence of a conspiracy and a conspiracy’s efficacy—conspiring to fix prices alone is enough to find a violation.  Posner simply rules that there’s enough of a factual basis for a jury to find a conspiracy that disposition at the summary judgment stage was inappropriate.

7. Federal Trade Commission Act § 5: Standards for Policing Anticompetitive Conscious Parallelism Absent Tacit or Express Agreement
a. Generally: There’s a gap in American antitrust law in that § 1 can only be violated by joint action, and § 2 requires actual market power and actual or attempted monopolization claims.  Empirical studies show that where only a few firms control a large percentage of market share, these firms tend to price goods higher than they would were there more competing firms, and while this may look like price fixing, it is very difficult to prove.  As a result, Congress passed the FTC Act in 1914, which created an administrative agency—the FTC—with jurisdiction to remedy “unfair methods of competition.”  This was designed as a means to fill in the gaps in antitrust law by dealing with activity that didn’t quite fit into the Sherman or Clayton Acts, but that nevertheless injured competition.  Thus, while anything that violates the Sherman Act or the Clayton Act automatically violates § 5 of the FTC Act, the issue becomes to what extent the FTC may surpass the mandates of the Sherman and Clayton Acts.  Everyone agrees that it would be superfluous to say that “unfair methods of competition” is coterminous with the coverage of the Sherman and Clayton Acts, but it is uncertain how far this extends.
b. Boise Cascade Corp. v. FTC (9th Cir. 1980): Plywood industry began in the Pacific Northwest, and there was a burgeoning an industry in the Southeast.  To allow buyers to make comparisons between what SE producers and what the NW producers was selling, SE producers developed a delivered pricing system (as opposed to FOB), which usually works by taking the usual cost of the product (plywood here) and adding the actual cost of shipping from the seller’s nearest RR station to the buyer’s nearest RR station. Here, the SE plywood manufacturers quoted a delivered price that calculated cost of freight not from where plywood was actually shipped, but from an equalized price that reflected the cost of shipment from the NW.  This produces a phenomenon called phantom freight and absorbed freight.  FTC said that this system was an unfair method of competition, even though in the FTC proceeding there was no evidence of actual collusion.  (Had the FTC sufficiently demonstrated an actual agreement or a basis for inferring collusion, this would simply be a § 1 violation that is also a violation under § 5, but this was not the case). Held: Conscious parallelism is not enough for a Sherman Act violation.  Gov’t has the burden of demonstrating that the system had an actual effect of fixing or stabilizing prices.  Without such effect, a mere showing of parallel action cannot establish a § 5 (FTC Act) violation—absent an overt agreement, plaintiff must prove anticompetitive effects in addition to a tacit agreement.  While the Ninth Circuit’s approach is somewhat ambiguous, it seems to say that the FTC had to show that the consciously parallel practice had an actual anticompetitive effect. 
c. Ethyl Corp. v. FTC (2d Cir. 1984):  Oligopoly in a dying industry (antiknock compounds, which were used in auto gasoline until EPA activity resulted in a sharp decline in their use).  Highly concentrated industry, and few were entering the industry because it was on its way out.  Inelastic demand because fungible product.  FTC looks at what participants in the concentrated market are doing: Delivered price systems, most favored nation clauses, 30-day notice to customers on price.  FTC called these non-collusive practices; instead, FTC alleges consciously parallel action.  Issue re: what FTC can reach arises again. Held: “Before business conduct in an oligopolistic industry may be labeled ‘unfair’ within the meaning of § 5 a minimum standard demands that, absent a tacit agreement, at least some indicia of oppressiveness must exist such as (1) evidence of anticompetitive intent or purpose on the part of the producer charged, or (2) the absence of an independent legitimate reason for its conduct.” The Court notes that the Boise Cascade approach was ambiguous at best and flatly rejects an effects test, stating that effect is not a method, it’s a result.  Further, “unfair” is an illusive concept, and a distinction must be drawn between anticompetitive and legitimate conduct.  Even though lessening of competition is a factor, it does not think the result should dictate the method itself as unfair.
d. Takeaway: There is no dispositive opinion on what the § 5 standards are, and there are conflicting approaches:

i. Ninth Circuit (Boise): Unlike § 1, which requires concerted action, the Ninth Circuit believes that you can show a violation of § 5 with even non-concerted consciously parallel conduct as long as there is an anticompetitive effect.

ii. Second Circuit (Ethyl): In the absence of proof of a violation of the antitrust laws (express or tacit agreement), P must show either an anticompetitive intent or purpose for the anticompetitive business practices or that the practices cannot be supported by an independent legitimate business reason.
iii. One Important Consistency: Both courts acknowledge and endorse the idea that the FTC is not limited by the presence of concerted action, as the government and private plaintiffs are under the Sherman Act (although if you have it, it’s an easier case).  The disagreement is only about what is needed in the absence of concerted action.

· NB: Lazaroff prefers the Ninth Circuit approach, as in the consumer context, what really matters is the effect on the consumer, and we shouldn’t care as much about intent. 

8. Trade Associations & Exchange of Information

a. Generally: The exchange of information between firms can be bad if such exchanges result in an artificial stabilization of prices, even if unintended.  On the other hand, exchange of information—particularly where the public buyer side knows about it—can increase competition and push prices down to competitive levels by giving all sides info on what’s available out there and at what prices.  Information dissemination/exchange of information in and of themselves are not per se illegal.  They may be a type plus factor that could give rise to a price-fixing conspiracy that is per se illegal under § 1, or, as Todd points out, an exchange of information itself that has an unreasonable effect on price could be a rule of reason violation separate from any per se price fixing claim.
b. Two Approaches: As illustrated by Todd, an agreement to exchange of information could be used either as a plus factor for inferring an agreement or as a means in itself to prove the collusion necessary to state a § 1 claim.  (Plaintiffs in Todd used it as the latter.)  However, some exchanges could be so egregious as to amount to a per se horizontal agreement to fix prices.  As such, the key in trade association cases is to approach them in two ways:
i. (1) Does the exchange of information evidence sufficient agreement to fix prices to support a § 1 per se price fixing claim?

ii. (2) If not, apply the rule of reason and analyze whether the information exchange contains enough factors to give rise to a finding of an unreasonable impact on competition (as in Todd) or give rise to an inference of agreement for § 1 purposes.
c. Information Exchange Considerations

i. Past/Closed Transactions, Current Information, or Future Projections?

· Past information is less injurious and less likely to affect prices now.

· Future projections are the most egregious, as they appear to be an invitation to fix prices.

ii. Detailed Reports or Abstract Statistical Summaries?
· Detailed reports more likely infer an agreement.  If the parties to the agreement know what individual sellers are charging individual buyers, it is easer to know who to discipline when a party to the agreement fails to abide by its terms.
iii. Are the Statistics Publicly Available?

· Public availability weighs against an inference of conspiracy because it’s less likely that there’s a clandestine agreement to fix prices.

· Public availability is also procompetitive, as it allows consumers to compare prices.

iv. Is There an Agreement Affecting Freedom of Price Action (Does the Agreement Require Notice to the Trade Association when the Seller Plans to Deviate from Filed Prices)?

· An agreement not to deviate from filed prices without notice to the trade association makes it much more likely that there’s a price-fixing agreement.

v. Does the Agreement Penalize Firms from Deviating from the Plan?

· If the plan is not otherwise objectionable, making people pay for lying and destroying the accuracy of information may not necessarily be anticompetitive.

· Penalizing parties for not going along with a plan that result in either actual price fixing or has an impact on price, however, is objectionable.  

· NB: Existence of penalties are not per se objectionable.  Must look to the nature of the penalties. 
vi. Market Structure

· To the extent that the market is concentrated and involves fungible, non-trademark-differentiated products, the risk of having a stabilizing effect on price is much higher.

· To the extent that the trade association comprises dealers with highly differentiated products with no one or few firms dominating the market, the exchange is much less likely to have a price-stabilizing effect.

d. United States v. Container Corp. of Am. (Douglas 1969):  Defendants account for about 90 percent of the shipment of corrugated containers from plants in the southeast US.  Defendants would ask of their competitors the most recent price charged or quoted whenever it needed such information and it was not available from another source.  Upon receiving such information, the defendant generally understood that he would furnish reciprocal information when requested.  There was no agreement to adhere to a price schedule, but the exchange involved information concerning specific sales to identified customers, as opposed to a statistical report on the average cost to all members without identifying parties to the transactions.  Reciprocal exchange had the effect of stabilizing prices at a downward level.  Court: “The inferences are irresistible that the exchange of price information has had an anticompetitive effect in the industry, chilling the vigor of price competition.” Plus factors: Corrugated container industry is dominated by relatively few sellers; product is fungible; competition for sales is price; inelastic demand, as buyers place orders only for immediate, short-run needs. Court finds specifically that the exchange of current price information regarding corrugated cardboard containers violated the Sherman Act. The reciprocal exchange of information here constituted the concerted action.
i. Fortas Concurrence (subsequently cited as the controlling rule): The theoretical possibility is not enough to find a § 1 violation, but the probability that the exchange of specific price information led to an unlawful effect upon prices here is adequately buttressed by evidence in the record.  Most importantly, Fortas says he does not read the Court’s majority opinion to create a per se rule—exchanges of price information are not per se illegal.
e. Todd v. Exxon Corporation (2d Cir. 2001): Distinction between a price-fixing conspiracy and an exchange of information giving rise to a possible rule of reason violation.  Rare case dealing with input markets rather than output markets (employee salaries) (most antitrust cases are on the output side—trying to reduce output and increase price; here, the buyer side is trying to restrict salaries).  Private suit by Exxon employees alleging that fourteen oil companies kept salaries artificially lower than if there was no exchange.  These companies controlled 80–90 percent of the market.  Issue was whether plaintiff’s complaint adequately alleged a § 1 claim by alleging a plausible product market, a market structure that is susceptible to collusive activity, a data exchange with anticompetitive potential, and antitrust injury.  Plaintiffs do not allege that the information was exchanged pursuant to an agreement to fix wages, and this is not a conscious parallelism with plus factors claim; rather, plaintiffs allege that the agreement to exchange information was itself concerted action giving rise to a § 1 claim.  While exchange of information is a plus factor for inferring-collusion claims, plaintiffs here are not using it as such.  Plaintiffs here are not saying that the exchange of info here is a sufficient plus factor to infer a conspiracy; instead, they’re using the agreement to exchange as the basis for a concerted action claim.  Sotomayor says that, for 12(b)(6) purposes, the complaint pled sufficient facts to add up to a plausible theory of violation.  May not have the purpose of fixing salaries, but if the concerted action has that effect, it can still go forward under a rule of reason claim.
i. Note that the same facts in this case could have been used as a means to pursue an inferred conspiracy to fix salaries claim.

H. Inter-Enterprise Conspiracies: Are Single Entities Capable of Conspiring?
1. Generally: Intra-enterprise conspiracies are essentially a sub-issue under the umbrella of concerted action.  They are not inferring agreement cases, as it’s clear that the parties are engaging in concerted conduct.  Rather, the issue in intra-enterprise conspiracy cases is whether the parties are legally capable of conspiring.  Parties often want to claim that they’re single entities because single entities cannot conspire with themselves.  One key in approaching these cases is to investigate whether the entities involved are pursuing a common goal (although this test can be problematic because, especially in sports, the entities involved can simultaneously be pursuing common and conflicting goals, such as the common goal of participating in a league and the conflicting goal of team profitability).
2. Copperweld Corp. v. Independence Tube Corp. (1984): Rule: The coordinated conduct of a parent and its wholly owned subsidiary must be viewed as a single enterprise for § 1 purposes. A wholly owned subsidiary is legally incapable of conspiring with its parent.  Before this case, separately incorporated companies were separate actors and could conspire.  This case says that as a matter of law, parent companies could not conspire with subsidiaries for § 1 purposes.
a. Compare to piercing the veil: You cannot automatically pierce a subsidiary’s veil and go after the parent; you have to look at other factors (comingling of funds, indicia of control, etc).
b. For antitrust purposes, however, the rule is automatic​—a parent cannot conspire with its wholly owned subsidiary.

i. Judge Wood and others have extended this to deal with majority-owned subsidiaries (where majority has enough voting stock to compel the subsidiary to do whatever it wants).

3. American Needle, Inc. v. NFL (Steven 2010): The NFL has attempted to argue for years that it is a single entity for intra-enterprise purposes.  This case decided that the NFL does not represent a parallel to a parent-wholly owned subsidiary situation; rather, Stevens says the Court is not going to look at the form, it’s going to look at the substance.  This is a sensible decision because it looks to the facts—it doesn’t say NFL’s actions are necessarily illegal; it just says that you have to look at the facts to determine whether there is a single entity.  Had the case gone the other way and the NFL been determined a single entity, then none of the NFL’s internal practices would have been subject to § 1 because there only would have been unilateral action.
a. NB: This case reveals that the Court is unwilling to apply Copperweld blanketly to joint ventures
V. Sherman Act § 1: Vertical Agreements
A. History & Development:  Traditionally vertical restraints were viewed as harshly as horizontal restraints.  In the horizontal restraint area, there’s been some increased leniency, not so much through the overruling of cases, but out of courts’ increased unwillingness to apply a per se rule.  In the vertical area, however, there has been a more direct movement away from per se rules.  Dr. Miles established that the per se rule for horizontal price-fixing cases applied with equal force to vertical price-fixing cases, and this remained the rule for almost a decade.  Schwinn similarly established a per se rule for vertical restrictions on territories and customers, similar to Topco in the horizontal arena.  In 1977, however, GTE Sylvania expressly overruled Schwinn in the first of the three major cases overruling vertical per se rules.  Ultimately GTE Sylvania, Khan, and Leegin all expressly overruled per se rules in various vertical-restraint situations, which is remarkable in that there has been no intervening change in the law.  This doesn’t mean that vertical restrictions are now per se legal; it just means that the rule of reason applies.  Finally, note the probable impact that the Internet has had on this area and antitrust generally: The Internet has revolutionized the market and made price comparisons far easier for consumers.  A primary goal of antitrust policy is the protection of consumer welfare, and the Internet has dramatically increased consumer welfare in this regard.
B. Vertical Agreements Generally: It’s common for manufacturers to impose restraints on retailers.  For example, some manufacturers don’t want to see their goods marked down for a certain period of time (or at all). Vertical restraints, one could argue, are all ancillary to an otherwise valid sale and should thus be viewed under the rule of reason.  In fact, manufacturers do not have to sell to retailers at all—they could simply sell to the public directly.  Thus, manufacturers who decide it is more efficient to sell to retailers likely will want to have some control of distribution and price.  Further, if a manufacturer set prices that were not agreeable to retailers, then retailers could just go to another manufacturer.  As a result, unless a manufacturer has significant market power, the manufacturer would have to allow retailers to set their own prices.  Under this logic, vertical restraints appear unobjectionable.  However, empirical studies of retail price maintenance (RPM) show that RPM can result in higher prices to consumers.  Additionally, a major concern is that vertical agreements can facilitate horizontal agreements either at the interbrand (manufacturer) or intrabrand (retailer level). What may seem like an innocent vertical price fix could really be the result of a horizontal agreement among retailers that asserts pressure on manufacturers to “impose” a vertical price restraint to effect minimum prices.
1. Intrabrand restraints vs. Interbrand restraints

a. Intrabrand: Competition between retailers for one brand of product (e.g, Levis jeans).
b. Interbrand: Competition between different brands of products.
2. Justifications for Vertical Restraints

a. Note Initially: Remember that the justification for per se rules is that the restraint always or almost always results in an unreasonable restraint of trade. A rule of reason analysis could effectively detect whether vertical agreements were merely facilitating devices for horizontal price fixing.

b. Prevents the Free-Rider Problem: Vertically imposed restraints that could give retailers a sufficient profit margin and insulate retailers territorially could create an incentive for retailers to provide promotional and other services off of which nobody else will free ride.  Otherwise, without vertical restrictions, retailers may not invest in promotional services for fear that doing so will eat into their profit margins and others will free ride on such services.

c. Differing Incentives Between Manufacturers and Retailers: If there's a truly vertical restraint, the manufacturer is going to set the retail price not to set revenue for retailers, but to maximize its own revenue.  This is an incentive not to set the price too high because if the price is too high, less volume will be sold.

d. Attracting Dealers: Similar to preventing free riding.  Manufacturers want to make sure that those who will carry the product will have a sufficient amount of patronage at a profitable level to make it worthwhile; thus, manufacturers will set a restraint on how low the retailer can price the good so that dealers can offer the good and make a sufficient profit margin.  This is not necessarily harmful to consumers because they have interbrand competition to protect them.  Vertical restraints here could be procompetitive because it could bring more products to market and promote consumer choice.

e. Product Image and "Loss Leaders": A lot of manufacturers, especially manufacturers of luxury items, do not want their product sold at slashed prices or as loss leader items sold at or below cost just to get people into the store.

f. Preservation of Small Businesses: To the extent that you keep retail prices up, you will preserve mom-and-pop businesses.  Note, however, that this rationale has largely fallen by the wayside under modern antitrust policy, as it is not the aim of antitrust policy to make policy judgments regarding the types of businesses that should be protected.  In fact, the antitrust policy of obtaining maximum efficiencies and lower prices to consumers may actually dictate preferring larger, more efficient businesses over inefficient mom-and-pop businesses.

3. Finding an Agreement
a. Generally: Recall that § 1 requires concerted action for liability to attach.  Prior to the degradation of the per se rule in the vertical context, a court’s finding of an agreement was treacherous for defendants because they would face per se liability; now, however the finding of an agreement would only subject defendants to the rule of reason, which is a much tougher standard for plaintiffs to meet.

b. Manufacturers typically could get around per se rules in one of two ways:

i. Manufacturers could periodically check in on retailers, and if a retailer was not selling at a suggested price, the manufacturer could simply stop selling to that retailer, as there is nothing wrong with a unilateral refusal to deal.  See Colgate.
ii. Consignment: Instead of selling goods to a retailer, the manufacturer could consign goods to retailers for a commission instead of selling them outright to retailers.

· In Simpson Oil, the Court held that Simpson’s consignment policy was actually a phony consignment because oil was a fungible commodity and the manufacturer was only calling it a consignment to avoid the per se rule.

· Note that the creation of per se rules in the vertical context arguably hurt consumer welfare because manufacturers, such as oil companies, began leasing stations to would-be franchisees instead of selling stations in order to maintain control over prices.
c. Case Development:

d. United States v. Colgate & Co. (1919): “In the absence of any purpose to create or maintain a monopoly, the act does not restrict the long recognized right of trader or manufacturer engaged in an entirely private business, freely to exercise his own independent discretion as to parties with who he will deal; and, of course, he may announce in advance the circumstances under which he will refuse to sell.”  In other words, there must be an agreement to violate § 1, and announcing a policy of refusing to deal with those who sell below or above a suggested price does not create such an agreement.  This is known as the Colgate doctrine, which used to carry much more significance: When vertical price fixing was per se illegal, you were automatically in violation of antitrust laws if such price fixing was found.  Now that it’s a rule of reason inquiry with market power, it’s not such a big deal.

i. Tougher question: What if you have an ongoing contractual relationship with a retailer and you cut them off?
ii. Subsequent cases (including Parke, Davis and Albrecht below) suggested that any sort of arrangement whereby you involve a 3d party (to police or otherwise get involved in the refusal to deal) would be sufficient to establish an agreement taking the arrangement out of Colgate.

e. United States v. Parke, Davis & Co. (1960): Government charged that Parke Davis had conspired with retail and wholesale druggists to maintain wholesale and retail prices of its pharmaceutical products.  Supreme Court recognized that Parke Davis was trying to implement a program to promote general compliance with its suggested retail prices, but it went further than merely announcing a policy of refusing to deal with retailers who disregarded its pricing policy by refusing to deal with wholesalers to elicit their willingness to deny its products to retailers.  Ultimately Parke Davis was the organizer of a RPM conspiracy. Held: When a manufacturer’s actions go beyond mere announcement of its policy and a simple refusal to deal with retailers, it becomes guilty of participating in a combination in violation of the Sherman Act.
f. Monsanto Co. v. Spray-Rite Service Corp. (Powell 1984): Monsanto makes herbicides and sell to distributors, who then sell to retailers.  Spray-Rite was a discounter distributor.  Monsanto began getting complaints from Spray-Rite’s competitors and ultimately terminated the agreement with Spray Rite.  Spray Right alleges a § 1 violation for a vertical price restraint, which at this time was still per se illegal.  Jury instructed that the conduct would be illegal if the termination was in furtherance of an agreement to fix prices.  Also said that proof of termination following complaints is enough to find concerted action.  The Court says this was an erroneous instruction, although it does find other factors to uphold the jury’s damages award.  The issue was what standard of proof was required to find a vertical price-fixing conspiracy.  What is sufficient to infer an agreement?  Held: “Something more than evidence of complaints is needed.  There must be evidence that tends to exclude the possibility that the manufacturer and nonterminated distributors were acting independently.”  The Court says that the mere evidence of competitor complaints preceding termination alone are not enough to find an agreement, but they are a plus factor.  This case distinguished between unilateral refusals to deal and concerted action and breathed new life into Colgate: “Under Colgate, the manufacturer can announce its resale prices in advance and refuse to deal with those who fail to comply.  And a distributor is free to acquiesce in the manufacturer’s demand in order to avoid termination.”  However, this case is of less importance today because per se liability does not apply any more, and if an agreement is found the plaintiff nevertheless faces a stiff burden under the rule of reason.
g. BEC v. Sharp (Scalia 1988): BEC was the only retailer of Sharp calculators in Houston.  Four years later, Sharp appointed Hartwell as a second retailer in the Houston area.  BEC, a discounter, was terminated pursuant to an agreement.  Thus, there is no Monsanto question of whether there’s an agreement; the lower court found that there was an agreement to terminate.  Nevertheless, Court still says no per se illegality.  Here, there’s clearly an agreement to terminate the retailer, so the Monsanto test is met.  However, there was no agreement to fix prices.  Majority in this case says that despite the fact that this could be characterized as a two-firm boycott, there is not a price-fixing agreement.  Without an actual agreement with the remaining retailer (Hartwell) with respect to price, there isn’t an agreement.  Court notes that where there is an agreement on price, there is a much larger chance that there could be a horizontal cartel at the retail level.  Note that this was not enough to persuade the majority in Leegin, and this case is now of less relevance in light of Leegin.
i. Significance of Colgate, Monsanto, and Sharp: Even before cases like Khan and Leegin, manufacturers could do indirectly what they could not do directly.  After Monstanto, companies could even agree to terminate a competitor and would not be subjected to the per se price fix or boycott doctrines absent an agreement to fix prices.  After Leegin, the Court says that it’s going to let the parties do not directly what they were allowed to do indirectly, subject only to the rule of reason.

C. Vertical Agreement Caselaw

1. Dr. Miles Medical Co. v. John D. Park & Sons Co. (1911) (vertical maximum and minimum price fixing) (per se): Dr. Miles made and sold drugs and developed a system to fix the minimum resale prices that would apply down the distribution chain.  Park & Sons was a wholesale drug store that refused to enter into the restrictive agreements and instead purchased Dr. Miles’ medicines at cut prices by inducing dealers who had made the agreements to violate the price restrictions.  Dr. Miles sued for equitable relief. The Court rejected Dr. Miles’s argument that because he didn’t have to sell the medicines at all, he could impose restraints when he did sell them and established that vertical price fixing stood on no better ground than horizontal price fixing.  This was a per se rule for all price fixing (maximum and minimum) that remained the rule for almost a decade. It was not until Kahn (1997, maximum prices) and Leegin (2007, minimum prices) that this case was overruled. 
2. Albrecht v. Herald Co. (1968): Herald, the only publisher of a newspaper in St. Louis, told distributors that they would be terminated if their delivered prices for the paper exceeded a suggested maximum.  When Albrecht exceeded the maximum price, Herald informed subscribers that it would provide the paper at a lower price itself and appointed a third party to take Albrecht’s paper routes. The rationale for maximum price imposition was that there wasn’t much competition, and Herald didn’t want customers to be gouged, which it argued was designed to help the consumer.  The Court found this per se illegal.
3. Continental v. GTE Sylvania (Powell 1977) (vertical nonprice restraints) (rule of reason): Sylvania made TVs and had a very small (2 percent) portion of a declining market; it was not a failing company, but it was by no means dominant.  In an effort to increase its insignificant market share, Sylvania decided to cut out the middleman by phasing out its wholesale distributors and selling TVs directly to smaller franchised retailers. Sylvania limited the geographical regions in which franchisees could sell. An acknowledged purpose of the change was to decrease intrabrand competition in the hope of attracting more aggressive and competent retailers thought necessary to the improvement of market share.  Clearly a vertical restraint by the seller-manufacturer on the buyer-retailers.  Retailers enjoyed success under this plan, and Sylvania’s market share rose.  This lawsuit arose following the rupture of a franchise agreement with Continental.  The Court focuses on why we have per se rules: The rule of reason is the general guidepost, and the per se rule is an exception that only applies when stringent requirements are met—must be able to say with near-absolute certainty that the restraint at issue would always or almost always inhibit competition.  The Court here ultimately says that vertical nonprice (i.e., geographical restraints) do not fit this bill and overrules Schwinn to find that vertical nonprice restraints are now subject to the rule of reason.
a. Note: Topco was decided only 5 years earlier, wherein the Court said it would not “ramble through the wilds of economic theory;” now, however, it doesn’t seem to have any problem rambling through those wilds. The Court in GTE Sylvania notes that vertical nonprice restraints can increase interbrand competition, and the creation and marketing of the Topco brand did just that by offering consumers more choices.  Thus, it is hard to imagine how Topco could still survive where there is sufficient interbrand competition to check any decrease in intrabrand competition, which the rule of reason can police.  Nevertheless, footnote 35 notes that Topco has not been overruled by GTE Sylvania because Topco involved a horizontal restraint.  This reflects the concern that restraints are inherently more suspect when enacted by competitors: When the restraints are horizontal—price or nonprice—the parties are more likely to be acting selfishly; however, when manufacturers vertically impose restraints, they arguably act as surrogates of the consumer’s interest by keeping the price low to increase sales volume.
b. Note Also: This case makes vertical nonprice restraints de facto per se legal.  Courts now use a market screen whereby defendants without significant market share can get cases disposed of on summary judgment.
4. State Oil Co. v. Khan (O’Connor 1997) (vertical maximum price restraints) (rule of reason): Kahn entered into an agreement with State Oil to lease and operate a gas station and convenience store owned by State Oil.  Kahn would obtain the station’s gas supply from State Oil at a suggested retail price minus a margin of $3.25.  While Kahn could sell gas for more than State Oil’s suggested price, the excess had to be rebated to State Oil; if Kahn sold at less than State Oil’s price, any such decrease would reduce their margin.  The Supreme Court considered and rejected three justifications for the per se rule: One rationale for the per se rule on maximum vertical price restraints was dealer freedom.  However, manufacturers could always “integrate forward into distribution” and completely eliminate the independent dealer altogether. Another rationale for the per se rule in this context was that if manufacturers set a maximum resale price, the margin for retailers could be too low for retailers profitably to offer retail services for their products.  The Court responded that a manufacturer would never set their price so low that retailers couldn’t offer such services.  Further, many products on which maximum prices were set did not require product services. The final rationale was that manufacturers could easily disguise a minimum price as a maximum price by setting a maximum price too low and suggesting that is what the retailers should charge, but the Court says this can be policed under the rule of reason.  The Supreme Court ultimately disavowed the per se rule for maximum vertical price restraints on the grounds that the rationale for application of the per se rule in this area was no longer justified; however, it left open the applicability of the per se rule on minimum vertical price restraints.
5. Leegin Creative Leather Products, Inc. v. PSKS (Kennedy 2007) (vertical minimum price restraints) (rule of reason): Leegin refused to sell to retailers that discounted Brighton goods below suggested prices.   The Court unequivocally holds that “the Court’s decision in Dr. Miles Medical Co. v. John D. Park & Sons Co. is now overruled.  Vertical price restraints are to be judged according to the rule of reason.”  The Court ultimately acknowledges two things: The rule of reason is the main governing principle of § 1, but there is still a per se rule that does not require individual assessment of reasonableness.  That there’s a potential for vertical minimum price restraints/RPM to mask horizontal restraints doesn’t necessarily mean that it is going on and that it means RPM will always or almost always be illegal.  Further, RPM subterfuges can be ferreted out under the rule of reason, and courts can look at things like market share in determining how much scrutiny to use.  With respect to procompetitive justifications for RPM, the Court notes that minimum RPM can stimulate interbrand competition by reducing intrabrand competition; that RPM can prevent free riders, which encourages retail service that enhances intrabrand competition; and that RPM facilitates market entry for new firms and brands.  In dissent, Justice Breyer (with whom Stevens, Souter, and Ginsburg joined) noted that “[n]o one claims that the American economy has changed in ways that support the majority.  Concentration in retailing has increased.”  In other words, there simply has not been enough of a change in the American economy to suggest that it is now necessary to overrule 100 years of precedent.
VI. Tying Arrangements (Sherman Act § 1 & Clayton Act § 3)
A. Clayton Act § 3: It shall be unlawful for any person engaged in commerce . . . to lease or make a sale or contract for sale of goods, wares, merchandise, machinery, supplies or other commodities, whether patented or unpatented, for use, consumption or resale . . . or fix a price charged therefor or discount from or rebate upon, such price, on the condition, agreement or understanding that the lessee or purchaser thereof shall not use or deal in the goods, wares, merchandise, machinery, supplies, or other commodities of a competitor or competitors of the lessor or seller, where the effect of such lease, sale, or contract for sale or such condition, agreement or understanding may be to substantially lessen competition or tend to create a monopoly in any line of commerce.
1. Scope: Section 3 applies only to tangible commodities; it does not apply to services.  Many tying arrangements attempt to tie services to tangible commodities, but § 3 would not apply to such an arrangement.  To the extent that a seller is tying a service to a service or a product to a service (or vice versa), plaintiffs must resort to § 1 of the Sherman Act.
2. Clayton vs. Sherman: The Sherman Act requires, on balance, a net adverse economic effect to find an antitrust violation.  In contrast, the Clayton Act does not require an actual adverse effect, but rather just a probability of a violation.  This is consistent with legislative intent, which indicated that the Clayton Act was meant to create a lower threshold of liability.
B. Tying Arrangements Generally: Tying arrangements are arrangements whereby Seller will sell you product/service A only on the condition that you also buy product/service B.  The “tying product” is the product consumers primarily want, while the “tied product” is the product tied to the tying product.  The competitive evil of tying arrangements is that the seller may be forcing a buyer to use inferior products at an undesired price, and the arrangement may harm competitors in the tied product market.  Section 3, by its terms, clearly applies to exclusive dealing; it’s not so clear how, by the terms of the section, this applies to tying arrangements.  However, when a seller requires the buyer or lessee to take product B from him, the seller is essentially saying that the buyer cannot get that product from somebody else.  
1. Per Se or Rule of Reason? Section 3 does not make tying arrangements per se illegal.  The key language, “may be substantially to lessen competition or tend to create a monopoly in any line of commerce” is characteristic of a rule of reason approach.  In early cases, the Court got close to recognizing a per se rule by analogizing to the most pernicious practices, but it never outright said that a per se rule applied (it later recognizes modified per se applicability in Jefferson Parish).  As with group boycotts, to the extent that a per se analysis does apply, there nevertheless must be certain threshold showings before it can apply—specifically, plaintiff must establish market power (recall the boycott analysis: if you have market power and you’re targeting a competitor, and if the conspirators are in a horizontal relationship, and there are no justifications, then it may be per se illegal).  Modern courts have generally moved towards a rule of reason analysis, but be sensitive that a modified per se analysis may apply, as the Court has never specifically repudiated such an approach.  Finally, note that from an economic standpoint that there are now sufficient justifications for tying arrangements that it could be argued—like vertical agreements—that any remaining rationale for the application of a per se rule no longer exists.
a. Note the problem with a per se analysis that requires an initial market power showing: If there isn’t a per se violation because the defendant has insufficient market power, then how could there ever be a rule of reason violation, which also requires market power?  Further, if one must define a market and show market power, the cost and time savings rationale underlying the per se rule deteriorates.
2. Analysis

a. Threshold Issue: Are there two products, two services, or a combination?  Section 3 only applies if there are two products.  Apply Section 1 if a tied or tying service is involved.
i. Court has Rejected a Functional Interrelationship Test: “Our cases indicate that the answer to the question whether one or two products are involved turns not on the functional relation between them, but rather on the character of the demand for the two items.” Jefferson Parrish.

ii. Court has Adopted a “Character of Demand” Test: “In this case no tying arrangement can exist unless there is sufficient demand for the purchase of anesthesiological services separate from hospital services to identify a distinct product market in which it is efficient to offer anesthesiological services separately from hospital services.”
b. Rule: In tying cases, courts must consider whether defendant is (1) selling two separate products that may be tied together, and, if so, (2) whether defendant used its market power to force consumers to accept the tying arrangement.  Jefferson Parish.
c. How Does the Arrangement Harm Competition?  Some packaging and bundling can be efficient and procompetitive, especially where the bundled products are also sold individually.  Thus, any tying analysis must separate harmful tying arrangements from those situations where the package deal is efficient and/or more desirable to the consumer.  The key issue is whether the consumer is forced to take an undesired second product with the first.  This inquiry necessarily shifts the focus to whether the seller has the power to force a consumer or buyer to take an unwanted product, and this only occurs where the seller has sufficient market power in the tying product to force the buyer to take the unwanted tied product. 

3. Sherman Act § 1 vs. Clayton Act § 3
a. Times-Picayune Publishing Co v. United States (1953): The Court said § 3 does not apply because advertising was characterized as a service, not a commodity. 
i. Interestingly, by way of dicta, the Court stated that before a tying arrangement would violate Section 1, the government had to prove 
· (1) that the seller enjoyed a monopolistic position in the market for the tying product, and 
· (2) that a substantial volume of commerce in the tied product was restrained. 
ii. However, Court said either of these things could violate the Clayton Act, which suggested two things: 
· (1) That the Clayton Act could be violated on a lesser showing than under Section1, and 
· (2) neither of these tests was per se.  
iii. This raised the question: If the tying arrangement, even without a monopoly, accounted for a substantial dollar volume of commerce, would that make the agreement illegal?  The Court in Northern Pacific Railway concluded that possessing “sufficient economic power to impose an appreciable restraint on free competition in the tied product” can be something less than a monopoly.
C. Early Tying Arrangement Case Development
1. United Shoe Machinery Corp. v. United States (1922) (section 3): United Shoe had 95 percent of the shoe machinery business, and its machines were protected by patent.  Contractual restricted-use clauses required lessees of certain of United Shoe’s machines to use other United Shoe machines or risk losing the right to retain already-leased machines.  Given United Shoe’s dominant position in supplying shoe machinery of the type involved, the covenants signed by the lessees effectively prevented lessees from acquiring machines of a competitor at the risk of losing the right to use machines that may have been essential to the lessor’s business. The Court noted that “while the clauses enjoined do not contain specific agreements not to use the machinery of a competitor of the lessor, the practical effect of these drastic provisions is to prevent such use.”  The Court struck down the tying arrangement.
a. Background: This was the first Supreme Court decision decided after the enactment of the Clayton Act in 1914.  There was some dissatisfaction with Sherman Act application to tying arrangements, such as its application to leases, and the Clayton Act was an attempt to fill in some of these gaps.
b. Per Se or Rule of Reason?: This case seems to suggest that tying arrangements are per se invalid under the Clayton Act.  However, you can read this case more narrowly when you look at the fact that United had 95 percent of the market and its products were patented, both of which lead to a much higher risk of coercion.

2. International Salt Co. v. United States (Jackson 1947) (section 3): International Salt (IS) was the largest producer of salt for industrial purposes and had patents on two machines for utilization of salt products (one dissolved rock salt into brine; the other injected salt tablets into canned food).  The leases for such machines required lessees of these machines to purchase from IS all unpatented salt and salt tablets used in the leased machines. The argument here would be that this suppressed competition because lessees of the machines could get better salt at a lower price and that the arrangement harmed competitors in the salt market.  IS argued that it would meet competitors’ prices and if it couldn’t, then lessees could buy from competitors.  IS further claimed that it did not want lower-quality salt used in its machines because it increased maintenance costs.  The Court responded that “it is not pleaded, nor is it argued, that the machine is allergic to salt of equal quality produced by anyone except International.” The Court notes that IS is free to set a quality standard and that the requirement to buy IS’s salt would be okay if others could not match the required quality, but that was not the case here.
a. Per Se or Rule of Reason? The Court analogizes to price fixing under the Sherman Act and cites to Trenton Potteries and Socony-Vacuum in its analysis.  To the extent that the Court makes such an analogy, one gets the sense that the Court is trying to make tying arrangements just as pernicious as horizontal price restraints. However, the facts seem to distinguish this case: There is considerable market power in the tying products—it’s not as though the lessees could say “to hell with you and your salt” because there were no close competitors for these machines (they were patented) and it looks like the consumers had no choice but to use the machines and take the salt.

3. N. Pac. Ry. v. United States (Black 1958) (section 1):  This, along with the Loews, represents the high point of Court enforcement of tying arrangements.  Congress granted Northern Pacific RR’s predecessor 40 million acres of land to build a railroad.  It built a RR and sold about 37 million acres of its holdings.  Most of its land sales contracts and lease agreements contained preferential routing clauses compelling the transferee to ship over Northern Pacific lines all commodities produced or manufactured on the land, provided that its rates were equal to those of competing carriers.  Other RR shipping options were available. The Court flirts with a per se rule, but nevertheless emphasizes that there must be some power in the tying product: “Where the seller has no control or dominance over the tying product so that it does not represent an effectual weapon to pressure buyers into taking the tied item any restraint of trade attributable to such tying arrangements would obviously be insignificant at most.” The Court recognized that possessing “sufficient economic power to impose an appreciable restraint on free competition in the tied product” can be something less than a monopoly, and here the Court focused on the unique and strategic nature of the land.
a. NB: This case could not come under § 3 because railroads and shipping are not commodities.  This case was assessed under § 1.
4. United States v. Loew’s Inc. (Goldberg 1962): The Supreme Court concluded that even “absent a showing of market dominance, the crucial economic power may be inferred from the tying product’s desirability to consumers or from uniqueness in its attributes.”  The decision by Justice Goldberg dealt with block booking: If you wanted to license a film, film distributors forced licensees to license bad movies as a condition of licensing the popular movies. Goldberg says that due to copyrighted nature of films, they are unique enough to force licensees into taking the tied products.
a. Per Se or Rule of Reason? Put together, Loews and Northern Pacific seemed to result in a per se rule.  Court seemed to express great hostility to tying arrangements.
5. Early Offsetting Justification Cases

a. United States v. Jerrold Electronics (per curiam 1961): The Court allowed a “new industry” defense to tying arrangements: “Finding that the scheme constituted a tie-in, the court nevertheless held the arrangement as justified during the development period of this new industry.  At least at that time, the arrangement assured Jerrold’s profits, reputation, and future, upon which the success and orderly growth of the industry depended.”
b. Dehydrating Process Co. v. AO Smith Corp. (1st Cir. 1961): First Circuit upheld a directed verdict for defendant.  Although finding the products separable, the Court found that “a proper business reason may justify what might otherwise be an unlawful tie-in.”  Since about half of the persons who had bought the grain unloaders at issue in the case separately had been dissatisfied, the “tie-in” was justified.
6. Fortner Enterprises, Inc. v. United States Steel Corp. (1969): Defendant tied prefabricated housing to what was alleged to be a unique form of financing (the tying product).  Ultimately the Court decided there was not enough power in the financing as a tying product or service to force people to take the prefab housing.  If they thought it was a good deal, it was their choice, but there were sufficient alternatives to that financing that there was no ability to coerce. Thus, the Court appears to move away from a rigid approach.
D. Shift Away from a Per Se Rule
1. Generally: Up until Jefferson Parish, courts talked very harshly of tying arrangements, but it’s not always or almost always true that tying arrangements will have harmful effects.  Could be new industry justifications or efficiencies.  Could help consumers, and even in cases where it doesn’t help, they may nevertheless not hurt consumers.  After Jefferson Parish, the quasi-per se approach began to deteriorate.
2. Jefferson Parish Hospital District No. 2 v. Hyde (Stevens 1984) (section 1): Jefferson Parish hospital had an exclusive contract with Roux, a group of anesthesiologists.  Hyde applied for privileges and was denied because he was not a part of Roux. Claim was that surgery was the tying service and the anesthesia was the tied service.  The Court establishes that, in tying cases, courts must consider whether defendant is (1) selling two separate products that may be tied together, and, if so, (2) whether they have used their market power to force consumers to accept the tying arrangement.  The Court rejected the functional interrelationship test in favor of the “character of demand” test.  The Court finds that anesthesiology and surgery were two separate services because the services are billed differently and because patients and doctors could ask for their own anesthesiologists.  The Court then states that a per se rule could only apply if there is sufficient market power for the defendant to force consumers to accept the tied product: “Per se condemnation—condemnation without inquiry into actual market conditions—is only appropriate if existence of forcing is probable.  Thus, application of the per se rule focuses on the probability of anticompetitive consequences.  As a threshold matter there must be a substantial potential for impact on competition in order to justify per se condemnation.”  The Court absolutely says that just because you have a tying arrangement does not mean it’s automatically illegal.  It also says that what could make it “per se” is the ability to coerce, which involves an inquiry into market and market power.  The Court ultimately finds that 30 percent of the people in this market go to this hospital, which it says establishes that the hospital doesn’t have power to force—if 70 percent of people who live there go to other hospitals, there is not dominant market position, and Jefferson Parish can’t force anybody to take their anesthesiologists because patients can just go to other hospitals (although, query whether this really measures the power to coerce, though: If you need a particular surgery, you’re likely going to go to the hospital where the doctor you want works, and you’re not going to go to another hospital just because you want a different anesthesiologist). In her concurrence, Justice O’Connor flat out that the per se label should be completely abandoned and replaced with rule of reason.
3. Eastman Kodak Co. v. Image Technical Services, Inc. (Blackmun 1992) (section 1):  Issue is whether summary judgment is appropriate for tying and attempted monopolization.  Kodak manufactures copiers, and it is alleged that Kodak has market power in aftermarket parts for its machines (no contention of market power in the product market).  Kodak did not outright tie purchase of its machines to a parts and service contract; rather, Kodak tied replacement parts for its machines to taking service from Kodak.  Independent service operators (ISOs) were getting shut out because Kodak refused to sell parts to them and coerced buyers from selling used or scrap parts to them because Kodak wants the parts and service market for itself. Without reaching the merits, the Court holds that summary judgment was inappropriate.  The Court reiterates the rule that “[a] tying arrangement is an agreement by a party to sell one product but only on the condition that the buyer also purchases a different (or tied) product, or at least agrees that he will not purchase that product from any other supplier.  Such an arrangement violates § 1 of the Sherman Act if [1] the seller has ‘appreciable economic power’ in the tying product market and [2] if the arrangement affects a substantial volume of commerce in the tied market.”  The Court finds that there were two separate products/services, as people clearly wanted parts separate from service.  As to market power, Kodak argued that because it has no dominant share in the machine market, it can’t have the power to force purchase of parts because buyers don’t have to buy their machine in the first place.  The Court notes, however, that “[e]ven if Kodak could not raise the price of service and parts one cent without losing equipment sales, that fact would not disprove market power in the aftermarkets.” Finally, the Court says Kodak’s procompetitive justifications are unclear, which suggests that Court would be willing to listen to procompetitive justifications, but it wasn’t willing to do so on summary judgment.  This implicitly asserts that procompetitive justifications are relevant to the ultimate assessment, which points more towards a rule of reason approach than a per se approach.  Held: “We note only that Kodak’s service and parts policy is simply not one that appears always or almost always to enhance competition, and therefore to warrant a legal presumption without any evidence of its actual economic impact.  When we weight the risk of deterring procompetitive behavior by proceeding to trial against the risk that illegal behavior go unpunished, the balance tips against summary judgment.”
4. United States v. Microsoft (D.C. Cir. 2001): Microsoft was forcing OEMs to include IE with Windows and prevented removal.  Issue is how to assess the contractual and technological bundling of the web browser with the Windows OS given the fact that Microsoft has a monopoly in its OS. The court cites Jefferson Parish for the existence of a per se rule, but says this doesn’t work well in the technological context.  DC Cir. says per se approach is inappropriate and uses the rule of reason.  Just as O’Connor noted in her Jefferson Parish concurrence, this court notes that the per se rule didn’t adequately allow for efficiency considerations.

a. Takeaway: In the computer IP area, this court is not going to use a per se rule.
5. Note on Reciprocity Agreements: An example of a reciprocity agreement is where Firm A tells Firm B, “I’ll buy your product, but only if you buy mine.”  These are rare cases, and the buyer usually has significant market power.  These cases have clearly been litigated under the rule of reason.
VII. Exclusive Dealing (Sherman Act § 1 & Clayton Act § 3)
A. Generally

1. Two Types of Exclusive Dealing Agreements:
a. Restriction on the Manufacturer (Exclusive Selling): An exclusive selling arrangement usually comes about through a contractual arrangement under which all but one seller is eliminated.  Typically, the supplier of the product (manufacturer) agrees not to appoint another seller and to do all its business through a single outlet.  The basic antitrust issue raised by exclusive selling is whether the agreement—which by definition precludes other sellers from entering the market—may violate § 1 of the Sherman Act and, if so, under what circumstances?  Since the manufacturer is agreeing to restrict its own freedom and (generally) not the seller, § 3 of the Clayton Act is not applicable.

b. Restraint Imposed on the Seller (Exclusive Dealing): The manufacturer agrees to sell to the seller of the good on the condition that that seller not deal with anybody else. This is covered by both Sherman Act § 1—because there’s an agreement between seller and buyer, which constitutes a vertical agreement— and Clayton § 3, as long as a commodity is involved, under the express terms of the Act.
2. Both of these are forms of exclusive dealing, but when the restraint is on the manufacturer and the seller of the good gets the benefit of the exclusivity, then only § 1 applies.  When the restraint is on the seller of the good and that seller agrees not to buy from another manufacturer and a commodity is involved, then both § 1 and § 3 apply. 
B. Exclusive Selling
1. Generally: Where there is a purely vertical restriction where the manufacturer gives the seller of the good the benefit of exclusivity with the manufacturer (the manufacturer restrains itself), a straightforward rule of reason analysis applies.

2. Packard Motor Car co. v. Webster Motor Car Co. (1957):  The Court says exclusive dealing agreement is okay: “When an exclusive dealership ‘is not part and parcel of a scheme to monopolize, and effective competition exists at both the seller and buyer levels, the arrangement has invariably been upheld as a reasonable restraint of trade.”  Early recognition of difference between intrabrand and interbrand competition.  The Court rejected Webster’s claim under § 2 of the Sherman Act because there were many other cars reasonably interchangeable with Packard cars and therefore and exclusive contract for marketing Packards does not create a monopoly.
3. Valley Liquors, Inc. v. Renfield Importers (7th Cir. 1982): Posner says there were triable issues of fact here whether there was sufficient foreclosure in the market based on the vertical exclusive.
C. Exclusive Dealing
1. Generally: Where the manufacturer imposes a restraint on the seller of the good that the seller not deal with any other manufacturers, there is a clear movement towards a rule of reason approach under § 1, and probably under § 3.

2. Standard Fashion Co. v. Magrane-Houston Co. (Day 1922): Buyer agreed to buy dress patterns only from the seller.  Buyer breached the agreement and interposed the defense that performing under the contract would violate § 3.  The Court agrees, indicating early on that courts were going to treat § 3 cases harshly.  The Court notes that § 3 is a probability test, not a possibility test: “Section 3 condemns sales or agreements where the effect of such sale or contract of sale ‘may’ be to substantially lessen competition or tend to create monopoly. . . . [W]e do not think the purpose in using the word ‘may’ was to prohibit the mere possibility of the consequences described.  It was intended to prevent such agreements as would under the circumstances disclosed probably lessen competition, or create an actual tendency to monopoly.  That it was not intended to reach every remote lessening of competition is shown in the requirement that such lessening must be substantial.” Probability is something more than possible, but less than certainty.  As to market share, Court says seller had 2/5 of the market tied up in these arrangements, and it was suggested that the market share in some markets was considerably higher.  This was a substantial foreclosure. Thus, market share factors into the analysis.

a. One year after this case was decided, there was another case that found that 1 percent of the butter market was insufficient for § 3.
3. Standard Oil Co. of Cal. v. United States (Standard Stations) (Frankfurter 1949): Standard Oil had exclusive dealing contracts with independent service stations accounting for a relatively low percentage of the total taxable gallonage (less than 7 percent).  Total sales less than 20 percent.  Frankfurter discussed in the opinion how exclusive dealing contracts could be efficient, but he found under § 3 that this was sufficient to violate § 3.
a. This case, like many tying cases, made it seem like any foreclosure of competition could violate § 3.  In 1961, however, Tampa Electric changed the tide without overruling Standard Stations.

4. Tampa Electric Co. v. Nashville Coal (Clark 1961): Exclusive dealing arrangement entered into between coal supplier and electric utility (requirements contract: utility had to buy all its coal from coal supplier).  The contract involved enormous dollar volume and tonnage of coal.  Plaintiffs argued under Standard Stations that this violated § 3 because the utility was required for a period of years to buy a significant amount of coal.  Without overruling Standard Stations, Supreme Court found that this arrangement was not a § 3 violation. The Court takes a qualitative approach, not a quantitative approach.  Under a qualitative approach, Court finds that this exclusive was not an illegal one by defining the market broader than the lower courts did.  The Court rejects a pure volume approach and looks instead at the effect in a well-defined market: “The mere showing that the contract itself involves a substantial number of dollars is ordinarily of little consequence.” The Court then says it has to look at the threatened foreclosure of competition in relation to the market affected.
a. Takeaway 1: The Court distinguishes earlier cases and makes clear that foreclosure of volume alone is not enough.  The Court in Tampa made it perfectly clear that neither comparative quantitative substantiality (i.e., the market share foreclosed) nor absolute quantitative substantiality (i.e., the dollar volume foreclosed) (as defined in Standard Stations) should be the controlling factor.
b. Takeaway 2: This case clearly does not overrule Standard Stations, but certainly pushed § 3 away from a per se analysis towards a rule of reason analysis.  However, the exact standard is somewhat unclear in light of the fact that § 3 is different than § 1 and was passed specifically to address perceived inadequacies under § 1.

i. Some argue that § 3 sets a lower standard than § 1 because of the “probability” test.

ii. As a matter of policy, these cases should probably be treated under the rule of reason like vertical restraints because exclusive dealing can be beneficial (largely to the same extent that vertical agreements can be beneficial).
5. FTC v. Brown Shoe Co. (Black 1966): FTC § 5 case—contrast to Ethyl and Boise Cascade.  Brown was a leading participant in the relevant market. Issue was whether the FTC could declare it to be an unfair practice for Brown, the second largest manufacturer of shoes in the nation, to pay a valuable consideration to hundreds of retail shoe purchasers in order to secure a contractual promise that they will deal primarily with Brown and will not purchase conflicting lines of shoes from Brown’s competitors.  The Court says that the FTC doesn’t even have to show a substantial lessening of competition, which is the lower standard (the incipiency standard) under § 3:  “We reject the argument that proof of this § 3 element must be made for as we pointed out above our cases hold that the commission has the power under § 5 to arrest trade restraints in their incipiency without proof that they amount to an outright violation of § 3 of the Clayton Act and other provisions of the antitrust laws.”
a. Issue Raised: If FTC doesn’t even have to show the incipiency standard under § 3, does that mean that under § 5 of the FTC Act the Commission can make per se illegal a practice that otherwise would be evaluated under the rule of reason?
b. Courts have since reigned in how broadly the Court has construed the FTC’s power in this case.

6. U.S. Healthcare, Inc. v. Healthsource, Inc. (1st Cir. 1993): Healthsource, an HMO in New Hampshire, notified its participating physicians that they would receive greater compensation if they agreed not to serve any other HMO, allegedly as an incentive to control Healthsource’s costs.  U.S. Healthcare challenges first as a per se violation, then as a quick look violation, and finally under the rule of reason. This case reflects the evolving rule of reason standard for exclusive dealing.  Section 3 does not apply because this case deals with a service, not a commodity.  The court says this is clearly not per se because this is an exclusive dealing arrangement, and there is not a group boycott (but if there was, this would look more like Northwest Stationers).  Citing Tampa and Standard Stations, the court says it has to look at the facts in detail; this is not a case where the anticompetitive effects are so obvious that it can apply quick look. The type of restraint in this case was not particularly bad; in fact, it could be good for consumers. The real danger is foreclosure of competition, and the court cites Tampa for the statement that you have to look at the total market, not just mere numbers of doctors or procedures foreclosed.
7. Note on Minimum Purchase Requirement Contracts: For example, Lazaroff manufactures widgets and sells them to dealers on the condition that the dealers must buy so many units per month.  He knows that this will account for all or almost all of retailer’s widget needs. The issue is whether this should be a considered an exclusive dealing?  Technically the manufacturer is not telling the dealer it cannot buy from others, but it has the same practical result.  The analysis depends largely on the percentage of needs, which raises a question of fact regarding characterization: If you’re forced to buy 30 percent, that’s obviously not exclusive, but it looks more exclusive the closer you get to 100 percent.  Note that these types of contracts are good for consumers because the buying company has a locked in price and a steady stream of supply.  The locked in price can produce savings and reduce inventory costs, which will pass a benefit on to consumers in the form of lower prices.
8. Summary
a. Potential Bad Effects: The potential bad effect from exclusives is foreclosure of competition.  The gist of Tampa Electric was that the Court would define a market and examine to what extent competition was foreclosed in that market.  The approach is both qualitative and quantitative.
b. Analysis

i. Where § 1 is implicated, employ the rule of reason analysis.

ii. Where commodities are involved, § 3 applies, and the question becomes, What is the appropriate standard?

· Some courts say that § 3 can be interpreted co-extensively with § 1.

· Argue, however, that policy considerations may dictate a lower threshold for § 3 liability under the probability approach.

iii. Where the FTC brings suit under the FTC Act, Brown Shoe indicates that the FTC has the authority to reach further than §§ 1 or 3, but note that the FTC itself has narrowed this interpretation and imposed restrictions on their § 5 powers by concluding that the alleged unfair business practice must violate the spirit of § 1 and § 3.
VIII. Sherman Act § 2: Monopolization
A. Sherman Act § 2: Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations, shall be deemed guilty of a felony.
1. Generally: Section 2 of the Sherman Act has three distinct violations: (1) Conspiracy to monopolize, which clearly requires concerted action; (2) actual monopolization; and (3) attempted monopolization.  It is clear that the mere possession of a monopoly is not per se illegal; rather, there must be willful acquisition or maintenance of that monopoly through predatory or exclusionary conduct. The reason for this is that we want to encourage entrepreneurship, ingenuity, and aggressive competition on the merits.  The easier cases are those with § 1 or § 3 conduct that perpetuates a monopoly; the more difficult cases are those involving unilateral conduct, which can never violate § 1, no matter how anticompetitive, but may violate § 2. Unilateral conduct includes pricing decisions, refusals to deal, advertising campaigns, etc.
2. Test for Monopoly Conduct

a. (1) Monopoly power in relevant market.

b. (2) Willful acquisition or maintenance of monopoly through predatory or exclusionary conduct.

3. Segue From Exclusive Dealing—United States v. Dentsply (3d Cir. 2005): An artificial tooth manufacturer entered into exclusives for prefabricated artificial teeth.  The government lost on the trial level and did not appeal the § 1 or § 3 claims; it only appeals § 2.  Dentsply had a significant market share (75–80 percent).  Dentsply entered into exclusive dealing agreements excluding competitors, allegedly to further its monopoly. Gov’t argues that even if exclusive dealing doesn’t violate §§ 1 or 3, the exclusive dealing agreement nevertheless be exclusionary conduct that violates § 2. This is an exclusive dealing case, but it’s on appeal using the exclusive dealing as an example of monopoly conduct.  The court states the two requirements to § 2: (1) monopoly power in the relevant market; and (2) monopoly has been acquired and/or maintained through exclusionary or predatory conduct (here, the exclusive dealing contract).  The court first defines the market to be the total sales of artificial teeth to laboratories and dealers combined, then goes on to discuss anticompetitive effects. The court determines that exclusive dealing arrangements have not only perpetuated the monopoly, but also created artificial barriers to entry.
B. Early Cases
1. United States v. Alcoa (2d Cir. 1945):  Broad view of monopoly conduct. Alcoa produces aluminum, which requires substantial energy. Alcoa enters into a contract with power companies that contain a restriction against giving power to other aluminum companies. Alcoa’s patent on making “virgin” ingot expired in 1909, but it continued to be the sole producer of virgin ingot for 28 years. The government argues this is enough to find an unlawful monopoly. Alcoa argues that it did not have a monopoly over the market because of imported virgin ingot and domestic secondary ingot, and that even absent such competition its monopoly was not acquired by unlawful means but was natural growth.  (Recall earlier discussion: Virgin aluminum ingot was defined as a separate market, which is the only market definition under which Alcoa could have been determined a monopolist.)  Judge Hand emphasizes that it is not illegal merely to possess a monopoly: “It does not follow because Alcoa had such a monopoly, that it ‘monopolized’ the ingot market; it may not have achieved monopoly; monopoly may have been thrust upon it.”  Alcoa’s allegedly improper conduct was making a unilateral decision to expand its capacity and to anticipate increased demand, but this is allegedly conduct that any rational business would do.  An alternative view of the facts would be to say that Alcoa expanded capacity above and beyond, to the point that it sacrificed a little profit to create an oversupply to create more of a barrier to entry, which is not a rational business decision in a typical market because the producer would be stuck with extra inventory.  If this is what the court is saying, then it could be argued that Alcoa’s actions were irrational, inefficient behavior undertaken to perpetuate a monopoly.  However, if its expansion was legitimate in that it genuinely anticipated demand, this would not be a § 2 violation.

a. Under a modern interpretation of § 2 of these facts, this holding likely would not be allowed to stand.
2. United States v. Grinnell Corp. (Douglas 1966): Grinnell owned substantial shares of stock in several burglary and fire protection services, each of which offered a central station service.  The companies Grinnell owned controlled over 85 percent of the business.  Grinnell points out that there’s a two-pronged test (possession of monopoly power in relevant market and willful acquisition or maintenance of monopoly through predatory or exclusionary conduct), and it is often cited for the proposition that you need both conduct and market share.  Grinnell’s improper conduct in this case was the use of restrictive covenants that perpetuated a monopoly, which was rife with both unilateral and concerted activity.  Easier case than Alcoa because there was more than unilateral conduct.

C. Unilateral Refusals to Deal & Section 2

1. Preliminary Note: The following cases could never violate § 1 because only unilateral conduct.
2. General Trend: Similar to how Courts have dismantled per se approaches to vertical restraints and the broad discretion allowed to the FTC, Trinko and Linkline have dismantled a large portion of § 2 law by severely narrowing the scope of, if not distinguishing away entirely, the unilateral refusal to deal approach to § 2 conduct and making it virtually impossible to win one of these cases solely on a unilateral refusal to deal.
3. Aspen Skiing v. Aspen Highlands Skiing Corp. (Stevens 1985): Private suit brought by one Aspen ski resort against another.  Court defines the product market as downhill skiing and the geographic market as Aspen. Aspen ski area consisted of four mountain areas, three of which were owned by Ski Co. and one of which was owned by Highlands.  Ski Co. and Highlands had cooperated for years in the issuance of a joint, multiple-day, all-area ski ticket.  After repeatedly demanding an increased share of the proceeds, Ski Co. cancelled the joint ticket.  Highlands, concerned that skiers would bypass its mountain without some joint offering, tried a variety of increasingly desperate measures to re-create the joint ticket, even to the point of in effect offering to buy Ski Co.’s tickets at retail value.  Ski Co refused even that. Court acknowledges that “even a firm with monopoly power has no general duty to engage in a joint marketing program with a competitor,” but says Ski Co is wrong to rest its case on this fact: “The absence of an unqualified duty to cooperate does not mean that every time a firm declines to participate in a particular cooperative venture, that decision may not have evidentiary significance, or that it may not give rise to liability in certain circumstances.”  Supreme Court here never said that a refusal to deal with a competitor is per se actionable, but it nevertheless finds here that Ski Co. has engaged in an illegal monopoly due to its refusal to deal.  This is likely because Ski Co. had previously cooperated with Highlands to issue an all-area ticket and subsequently terminated that arrangement without an adequate business justification, as Ski Co. refused to deal with Highlands even at retail, which indicates exclusionary intent.  The Court also looked to benefits and detriments of the all-Aspen ticket, and it found that Ski Co was acting contrary to consumer preference.  The Court also looked at defendant’s procompetitive justifications, which looks somewhat similar to a rule of reason applied to § 2.
a. What comes out of this case: There is no general duty for a monopolist to deal with a competitor, but once you do have cooperative dealings with a competitor, you must have valid business reasons/justifications to terminate that relationship.

4. Eastman Kodak Co. v. Image Technical Servs. (Blackmun 1992):  Kodak attempted to block out ISOs, even though consumers thought the ISOs offered better service of Kodak machines for less.  The question on the monopoly claim was whether MSJ was inappropriate. With respect to ITS’s § 2 claim, the Court defines the relevant market as companies that service Kodak machines.  Court also finds that evidence had been presented showing that Kodak took exclusionary action to maintain its parts monopoly and used its control over parts to strengthen its monopoly share of the Kodak service market.  Thus, liability turned on whether Kodak had valid business reasons for its actions.  The Court finds that none of Kodak’s asserted business justifications were sufficient to prove that Kodak was entitled to a judgment as a matter of law.  Note that the Court defined the market as a single brand, which is rare, but valid.  Here, Kodak had locked in customers who couldn’t easily obtain a substitute.
5. Image Technical Servs. v. Eastman Kodak (9th Cir. 1997): Circuit decision after remand from the Supreme Court opinion wherein it found that there were sufficient issues of fact for the case to go to trial.  At trial, the ISOs dropped their tying claims and pursued only monopolization claims.  ISOs won at trial.  The court relies on Kodak and Aspen Skiing to find that § 2 prohibits a monopolist from refusing to deal in order to create or maintain a monopoly absent a legitimate business justification; the court does not apply the essential facilities doctrine.  Kodak argued its business justification was that it had patented and copyrighted parts and it wanted to protect them.  The court rejected this argument, noting testimony that Kodak didn’t even consider its patents in creating its parts policy and evidence that the case concerned a blanket refusal to deal that included both protected and unprotected parts. This court broadly endorses the idea that a monopolist engages in § 2 conduct when it refuses to deal—even unilaterally—without any business justification, and it doesn’t seem to be circumscribing this narrowly to situations where there was a prior dealing arrangement.  One might take from this case that the 9th Cir feels (although Linkline and Trinko undermine this possible reading) that a unilateral refusal to deal by a monopolist that has an exclusionary impact must always be justified by an offsetting procompetitive justification.  In fact, you might even broadly read Microsoft this way, although this is arguably inconsistent with the later Trinko and Linkline cases, which say that there is a very narrow exception to the rule that there is not a duty to deal with competitors.

a. What result here after Linkline and Trinko?
i. Consider first, was there a preexisting relationship?  Yes.

ii. If there is a preexisting relationship, then what?  Do you need a business justification generally (in which case Kodak would still lose), or do you have to demonstrate that somehow the conduct is exclusionary or predatory because they’re actually sacrificing profitability in the short run to enhance profitability in the long run?
· In some respects, this case may meet the Aspen exception, especially with respect to the preexisting relationship.  It would be even more consistent with Aspen if Kodak was refusing to deal even at retail (and here, it looked like Kodak was refusing to deal whatsoever).

iii. In the end, the result is uncertain.
6. In re Independent Service Organizations Antitrust Litigation v. Xerox Corp. (Fed. Cir. 2000): Deals with IP; similar to Kodak.  Xerox sells copiers and faced significant competition.  Xerox established a policy of not dealing with ISOs, which policy was extended to new copiers. Court says that IP rights do not create a privilege to violate antitrust laws, the court says that the patentee has a right to exclude.  Court says that Xerox’s refusal to sell patented parts did not exceed the scope of its patent rights.  Court also says a copyright owner has a similar right to decide unilaterally not to deal.
a. Inconsistent with Kodak?  One difference is that this court is not as interested in Xerox’s subjective motivations.  Further, Xerox was largely focused on its patented products, while Kodak was not.  It is not clear to what extent Xerox had prior relationships with customers that could compete with them.  The court also notes that there was no evidence of a tying arrangement here as there was in Kodak.  In terms of fundamental policy, this case takes a more protective view of the defendant with IP rights.
7. United States v. Microsoft Corp. (D.C. Cir. 2001):  The DC Circuit affirmed a finding of predatory or exclusionary course of conduct, but altered the remedy—the district court judge’s remedy was much more severe.  One of the failed claims here was an attempt to monopolize the browser market.  The purpose of tying tied product to tied product is to try to leverage the power in the tying product into the tied product market, which did not happen here—the browser market was not threatened to be monopolized by Microsoft.  As to the § 2 claims, the Court incorporates a rule-of-reason-like procompetitive justification approach and set forth a test that looked similar to rule of reason: Within the relevant market, D can still try to justify what it’s doing by offering pro-competitive justifications. Thus, even if a plaintiff can demonstrate a prima facie case of monopolization, the defendant can still prove pro-competitive justifications.  Here, Microsoft alleged it was just trying to protect its copyright and good will, which the court said bordered on frivolous because IP laws do not provide antitrust protection.  Microsoft also that integrating IE w/ Windows will be more efficient, which the court also rejected because unclear if there was even any need for increased efficiency. Ultimately the court found Microsoft’s entire course of conduct questionable and sufficiently exclusionary to amount to § 2 monopoly conduct that furthered its monopoly in the browser market.
8. Verizon Comms. v, Law Offices of Curtis V. Trinko (Scalia 2004): Verizon was required by the Telecommunications Act of 1996 to lease its network elements to competing firms at wholesale rates.  The plaintiff—a customer of one of Verizon’s rivals—asserted that Verizon denied its competitors access to interconnection support services, making it difficult for those competitors to fill their customers’ orders.  The complaint alleged that this conduct in the upstream market violated § 2 by impeding the ability of independent carriers to compete in the downstream market for local telephone service.  The issue is whether, separate from the Telecomm Act, the unilateral refusal to deal here create a violation of § 2.  The Court cites Aspen and notes that the right to refuse to deal with competitors is not unqualified:  “Under certain circumstances, a refusal to cooperate with rivals can constitute anticompetitive conduct and violate § 2.” The Court nevertheless notes that it has been cautious in recognizing such exceptions and states that “Aspen Skiing is at or near the outer boundary of § 2 liability.” The Court then distinguishes Aspen: In Aspen, Ski Co’s unilaterally terminated a voluntary course of dealing, which suggested a willingness to forsake short-term profits to achieve an anticompetitive end; here, Verizon had never voluntarily engaged in a course of dealing with its competitors. The Court basically calls Aspen a limited exception.
a. A broad analysis of this case is that this is a general treatise on unilateral refusals to deal in § 2, and it significantly limits the scope of the duty to deal as unilateral conduct that would be illegal.  It severely narrows, if not distinguishes out of any practical role, the sense in Aspen that there is no duty to deal, but there should be a business justification for terminating a prior dealing arrangement.
b. Lazaroff thinks this case emphasizes the fact that there is no duty to deal.  It is unclear here, however, whether this case says there must be justifications for any termination of a prior dealing, or whether you only need justifications for a termination under the unique facts of Aspen where they refused to deal even at retail (i.e., refusing to deal even at retail).
9. Pacific Bell Telephone v. Linkline Comm’n, Inc. (Roberts 2009):  Deals with a “price squeeze”—a situation where a manufacturer raises wholesale prices and lowers retail prices to the point where no competitor could afford to sell the manufacturer’s product at retail for less than manufacturer and get any profit margin.  Here, AT&T sold DSL transport to other providers at a high wholesale price and sold DSL Internet service at retail price so low that competitors’ profit margins were squeezed so low as to inhibit competition.  The Court notes, “The nub of the complaint in both Trinko and this case is identical—the plaintiffs alleged that the defendants (upstream monopolists) abused their power in the wholesale market to prevent rival firms from competing effectively in the retail market.” Court: “Trinko thus makes clear that if a firm has no antitrust duty to deal with its competitors at wholesale, it certainly has no duty to deal under terms and conditions that the rivals find commercially advantageous.  [Here], as in Trinko, the defendant has no antitrust duty to deal with its rivals at wholesale; any such duty arises only from FCC regulations, not from the Sherman Act.”  Generally what the Court is saying is that there are very limited circumstances based on Aspen where there is a duty to deal with competitors. The Court concludes: “Plaintiffs’ price-squeeze claim, looking to the relation between retail and wholesale prices, is thus nothing more than an amalgamation of a meritless claim at the retail level and a meritless claim at the wholesale level.” The Court is not concerned with too-low retail prices, because low prices for consumers are good, and the Court wants to encourage price competition. The Court basically views this as a variation of Trinko: There is no duty to deal, and since there is no duty to deal, the competitor cannot complain about the price charged.
a. This case results in a further narrowing in the type of unilateral conduct that could violate § 2. Unless there’s something left of the essential facilities doctrine (discussed in Trinko and still raised in some cases, although some say the Court in Linkline and Trinko have case this into doubt), there is no duty to deal where the parties have not had prior dealings.
10. Summary: Putting Trinko and Linkline together, the unilateral refusal to deal doctrine—which Colgate left open—is essentially dead.  However, the Court leaves open the issue whether, where parties have a preexisting relationship with competitors and they terminate it, there always must be a business justification or whether, under the unique circumstances of Aspen, there only needs to be a business justification if they refused even to deal at retail.  Laz wonders whether, after Trinko and Linkline, Aspen has been overruled to the point that there may not be a § 2 violation for a termination of a prior dealing even in the absence of a business justification.  Trinko’s focus on the refusal to deal even at retail suggests you only need a business justification for a termination of a refusal to deal where you refuse to sell even at retail prices.
D. Attempts to Monopolize

1. Background: For many years attempts to monopolize were the subject of much debate.  In Swift (1905), the Court (Justice Holmes) articulated that the attempt standard required intent and dangerous probability of success.  Over the years, there was debate among lower courts whether you could dispense with the dangerous probability of success. There were cases that came up in antitrust where economically impotent entity engaged in injurious activity that could hurt rivals, but had no serious likelihood of resulting in monopoly. The issue was thus how to deal with conduct intended to create a monopoly where there is no probability of success, i.e. where the attempt may knock out a few competitors, but could not result in a monopoly (what Lazaroff calls a Chihuahua with a bad attitude).  This issue really highlights the difference between “harm to competitors” and “harm to competition”:  If we’re concerned with harm to competitors, then we should be concerned about such attempts; however, if we’re concerned only with harm to competition (and thus consumers), then we should be concerned only with cases where there is a substantial likelihood of actual monopolization.
2. Attempts to Monopolize Rule (Spectrum Sports): To demonstrate attempted monopolization, a plaintiff must prove (1) that the defendant has engaged in predatory or anticompetitive conduct with (2) a specific intent to monopolize and (3) has a dangerous probability of achieving monopoly power. In order to determine whether there is a dangerous probability of monopolization, courts have found it necessary to consider the relevant market and the defendant’s ability to lessen or destroy competition in that market.  Courts cannot infer dangerousness from intent.
3. Lorain Journal Co. v. United States  (Burton 1951):  Between 1933 and 1948, the publisher of the Lorain Journal was the only local business disseminating news and advertising in Lorain, OH.  In 1948 a small radio station was established nearby.  In an effort to destroy the competitor, the Journal refused to sell advertising to persons that patronized the radio.  Court held that this conduct violated § 2.
4. Spectrum Sports, Inc. v. McQuillan (White 1993):  The Ninth Circuit had said that there does not have to be a dangerous probability of success, but the Court rejected this approach and said that there cannot be a violation of § 2 for attempted violation unless there is dangerous probability that a particular market will be monopolized and specific intent to monopolize; merely vicious conduct/anticompetitive animus is insufficient. The Court established that to demonstrate attempted monopolization, a plaintiff must prove (1) that the defendant has engaged in predatory or anticompetitive conduct with (2) a specific intent to monopolize and (3) a dangerous probability of achieving monopoly power. In order to determine whether there is a dangerous probability of monopolization, courts have found it necessary to consider the relevant market and the defendant’s ability to lessen or destroy competition in that market; courts may not simply infer dangerousness from intent.  This makes attempts to monopolize harder to prove in many cases than monopolization itself.
a. Rationale Underlying this Case: “The purpose of the Act is not to protect businesses from the working of the market; it is to protect the public from the failure of the market.  The law directs itself not against conduct which is competitive, even severely so, but against conduct which unfairly tends to destroy competition itself.”
b. NB: This is an area where the FTC under the FTC Act could take action for unfair methods of competition (or, if deception is involved, deceptive trade practices).

E. Predatory Price Cutting

1. Generally: The general idea behind predatory pricing is that a firm will lower its prices below cost to drive competitors out of the market and then raise them to supracompetitive levels to recoup the losses.  Predatory pricing is not a separate offense in the antitrust laws; it is a type of conduct that, if done unilaterally, could violate § 2 (at least in theory), or if done conspiratorially, could violate § 1.  Just as with refusals to deal, the scope of predatory pricing has been severely limited by the Supreme Court.
a. Policy conflict: If the purpose of the antitrust law is to protect competitors, then lower pricing by aggressive competitors that could drive competitors out of the market is bad.  But if the purpose is to protect competition and consumers, lower prices are good.
2. Note on Relevant Level of Price:  An issue arises as how to distinguish low prices that benefit consumers from predatory prices that could ultimately hurt consumers.  The Court has never clearly articulated what the appropriate measure of cost should be for below-cost pricing, and the Court in Brooke Group did not address this because the parties agreed an AVC as the relevant measure of cost, so the Court assumed that AVC was appropriate and declined to resolve the conflict.  Generally, however, other cases seem to agree that any price above AVC is not predatory because the firm is making a contribution to its fixed costs.
a. Example:  Assume total costs for Firm X are $1 mil for 1 mil widgets.  ATC is $1.  Business decides 20 percent return is good and charges $1.20.  No other firm out there can mfg the same widget and sell it for less than $1.50.  This is predatory to the extent that Firm X knows that by pricing this way, the other firms would fail.  However, courts agree that this would not be predatory for antitrust purposes because consumers are not being hurt; only inefficient rivals are being hurt. Courts further agree that where you’re consciously pricing for a profit (and thus recouping all costs) but below where competitors could go does not violate antitrust laws.
3. Rule (Brooke Group): A plaintiff seeking to establish competitive injury resulting from a rival’s low prices must prove (1) that the prices complained of are below an appropriate measure of its rival’s costs, and (2) that the competitor had a reasonable prospect, or, under § 2 of the Sherman Act, a dangerous probability, of recouping its investment in below-cost prices.

4. Brooke Group v. Brown & Williamson Tobacco (Kennedy 1993):  Assuming the price of cigarettes was set below cost (stipulated here as AVC), that in and of itself would not be enough.  The Court sets up a two-prong standard for predatory pricing cases, which effectively forecloses the possibility of success on a predatory pricing claim:  A plaintiff seeking to establish competitive injury resulting from a rival’s low prices must prove (1) that the prices complained of are below an appropriate measure of its rival’s costs, and (2) that the competitor had a reasonable prospect, or, under § 2 of the Sherman Act, a dangerous probability, of recouping its investment in below-cost prices (very difficult to prove).  This case is a perfect example of the Court making a distinction between harm to competitors and harm to competition, and the Court notes that the antitrust laws were passed for the protection of competition (i.e., benefit to consumers), not individual competitors.  The Court establishes that it does not matter if there’s competitive malice to competitors unless such malice will actually result in harm to consumers.  To do this, the Court says you must look at entry barriers (regulatory or otherwise) to show that after competitors are driven out, such barriers would preclude the entry of new competitors at the point when the predatory-pricing firm raises its prices to recoup its losses.  One type of entry barrier could be the in terrorem effect a monopolist firm creates by taking out competitors every time one tries to enter the market, but this would require looking at that firm’s intent and conduct.
a. Effect: Brooke Group sends a chilling message to potential predatory pricing plaintiffs.  The recoupment standard is rigorous and invites lower courts to scrutinize the record before trial to find facts that mitigate against a likelihood of effective supracompetitive pricing or output restrictions
b. A Note on the Court’s Policy Rationale: When the Court talks about protecting competition and consumer welfare, it seems to talk about price as the primary policy consideration.  If a firm is depriving consumers of choices in one product line, the theory is that in the absence of entry barriers competitors will come in and provide alternatives, possibly at lower prices.  If predatory pricing would result in an absence of choices that consumers find desirable, this would be seem contrary to antitrust policy, but that could be something that could be taken into account in terms of entry barriers.  One would think that in the absence of entry barriers, firms would be able to enter the market to provide goods at lower costs when the monopolist raises its prices to recoup its costs after driving out other firms, and if entering firms could provide higher quality, even at a higher price, that would be viewed as competition.  But query whether these types of entrants would be deterred from entering at all as a result of predatory pricing practices.  Query also whether courts are giving significant enough attention to entry barriers.
5. Weyehaeuser Co. v. Ross-Simmons Hardwood Lumber Co. (Thomas 2007): Predatory bidding case (large competitor buys a lot of the supply that it drives up the price of the good, and prevents other competitors from buying in the market—could create monopoly buyer).  This is the buyer-side of monopoly: Argument is that by driving up prices now, buyer will pay lower prices in the future.  This case dealt with bidding for lumber/saw logs.  Defendant allegedly bid up the price of the logs, thereby driving competing buyers (as opposed to sellers) out of business.  The issue is whether the same standard of recoupment be applied to in predatory bidding cases where someone buys something at too high a price (as opposed to selling at too low a price) and precludes competing buyers.  Court says same recoupment principles from low-price selling cases apply in bidding cases.  One potential distinction in predatory bidding cases, as compared with predatory pricing cases, is that if seller is charging lower prices, that does not harm consumer welfare; however, when a buyer buys at higher prices, that presumably will be passed on to consumers, which could hurt consumer welfare.  The Court says this conduct could be a boon to consumers because buying more inputs leads to the production of more outputs, which would lower prices, but query whether this is really the case.
a. This case is another example of the Court narrowing the scope of unilateral behavior that would violate § 2.
F. Final Considerations: When a firm in a properly defined market has a monopoly, monopoly power has been proven, and the conduct asserted violates the Grinnell Test for exclusionary conduct, what unilateral conduct would now violate § 2 (as compared to concerted conduct, as in Dentsply)?
1. Terminating a preexisting relationship, especially if refusing to deal at retail, may be enough to fit into the Aspen exception, but a smart defense lawyer would advise the firm not to deal in the first place, and if they have dealt in the past, then to sell at retail or squeeze them so they can’t make a profit.
2. What about disparaging rivals?  Would it matter that disparaging commentary was untrue?  Even if it were untrue, would that be a § 2 claim, or some other type of unfair business practice claim?
3. Hiring away key employees: Should this be considered monopoly conduct?  (This may not even be unilateral because entering into an employee contract.)
4. Once you get past the exclusionary contractual conduct of a tie in, exclusive dealing arrangement, or a territorial division to create or maintain a monopoly, the scope of unilateral conduct that the Court now says will be legal is very narrow.
5. Go back to history of § 2: If Congress passed a statute specifically to deal with monopoly and attempts to monopolize and did not require concerted action the way it did under § 1, it must have been thinking that there was some action a monopolist could take by itself that would violate § 2; now the question is, “What is that action?”
6. What about protecting individual competitors?  Why should we allow competitors to be driven out of the market?
7. Could be that with the increasingly global economy that it’s much more difficult to exercise monopoly power.

IX. Clayton Act § 7: Mergers

A. Clayton Act § 7: No person engaged in commerce or in any activity affecting commerce shall acquire, directly or indirectly, the whole or any part of the stock or other share capital and no person subject to the jurisdiction of the FTC shall acquire the whole or any part of the assets of another person engaged also in commerce or in any activity affecting commerce, where in any line of commerce or in any activity affecting commerce in any section of the country, the effect of such acquisition may be substantially to lessen competition, or to tend to create monopoly.
1. Generally: Section 7 was passed in 1914 to create its own specific test for mergers, just as § 3 was passed to create a specific test for exclusive dealing and tie-ins.  Section 7 does not make mergers illegal per se; it only makes them illegal when the effect of the acquisition may be to substantially lessen competition or tend to create a monopoly.  Section 7 contains the same language as § 3, which creates a reasonable probability standard—there is not automatic illegality, and in theory it is not the same as actual anticompetitive facts under the rule of reason   Rather, the inquiry is whether the merger creates a reasonable probability of monopoly or a substantial lessening of competition.
B. Mergers Generally
1. Rule of Reason Applies: As was the case in § 1, we do not per se invalidate mergers in most cases because there can be benefits to mergers.  There is nothing inherently wrong in the sale of a business, but that doesn’t mean that all sales of businesses are good.  Mergers can create efficiencies such as economies of scale by blending together different skills and—especially in a global economy—can result in a boon to consumers if the merger results in better products at lower prices.  The problem is where a merger creates a dominant firm.
2. Three Major Types of Mergers
a. Horizontal: Mergers between competing firms.

b. Vertical: Mergers between buyer firm and seller firm, as where Levis buys a jean retailer

c. Conglomerate: Mergers dealing with the acquisition of unrelated lines, as where an oil company purchases a brewery. Not horizontal because the merging firms never competed in the same market.

3. Challenging Mergers 

a. Generally: The government, state attorneys general, and private plaintiffs all have standing to bring merger lawsuits, and they are much more likely to challenge mergers in concentrated industries with high entry barriers.  The first step in a merger challenge is to define the market.  De minimis mergers are not problematic, while mergers to monopoly are typically challenged; the difficulty is assessing the cases in between.  The reason industry concentration matters at all is that higher concentration results in a higher likelihood of collusion.  Generally, the more uniform the product and the higher the entry barriers, the greater the chance that a merger will produce conditions for collusive activity, while the more diversified the products, the more open entry is, and the more spread out the market shares are, the more difficult it is to create a cartel that will harm consumers.

b. Traditional Analysis

i. Define the market

ii. Look at the market shares of the merging parties

iii. Determine whether the merger will affect the market in any way as a result of an increase in concentration

c. “Prima Facie Test” (United States v. Phila. Nat’l Bank): A merger that produces a firm controlling an undue percentage share of the relevant market, and results in a significant increase in the concentration of firms in that market is so inherently likely to lessen competition substantially that it must be enjoined in the absence of evidence clearly showing that the merger is not likely to have such anticompetitive effects.

i. This test is the legal standard that must be satisfied to find a violation.  The merger guidelines (discussed below) are merely a means to this end, and this is ultimately the legal standard that courts will judge a merger by.

ii. This test is a rebuttable presumption: Defendant may come forward with procompetitive justifications.  But see 2010 Enforcement Guidelines (below).
4. Merger Enforcement
a. Generally: U.S. merger enforcement policies have not been consistent throughout history, and the extent of enforcement largely depends on the makeup of the court and the administration (which affects who is nominated to the FTC and the justice department).  In the 1970s, anti-merger policy was affected heavily by the Hart-Scott-Rodino Act, which largely rendered merger policy an administrative matter by requiring merging companies of certain sizes to notify the FTC in a premerger notification.  One goal behind this act was to cut down on the amount of litigation, and to some extent it has succeeded.  However, merger litigation does still exist, and the Obama administration has been fairly aggressive.

b. Enforcement Guidelines: The Merger Enforcement Guidelines are issued by the U.S. Department of Justice and the FTC and are merely guidelines; they are not binding authority. 

i. 2010 Enforcement Guidelines: On August 19, 2010, the U.S. Department of Justice and the FTC issued new merger guidelines, which add a section on evidence of anticompetitive effects.  This suggests that the DOJ and the FTC are looking to attack things that may not have been attacked under a traditional market analysis, such as mergers with potentially significant anticompetitive effects even in the absence of market definition or power.  

· The 2010 guidelines also indicate that in the modern enforcement context, “[e]fficiency claims will not be considered if they are vague, speculative, or otherwise cannot be verified by reasonable means.”  In other words, any argument that efficiencies will be achieved must be provable and merger-specific, which is a tough standard to meet.
· For the exam, answer under the traditional analysis, but suggest that under the 2010 revisions it is possible that the DOJ and FTC will urge more of a focus on anticompetitive effects.

ii. Herfindahl-Hirschman Index (HHI): This is a methodology under the guidelines for measuring concentration that takes into account the concentration at the top and the more marginal firms in the market to numerically represent what could happen in an oligopolistic market.  The only way to apply the HHI is to define the market. Where the HHI indicates a concentrated market with an undue increase in concentration as a result of a merger, that’s when the government is most likely to challenge a merger.  The HHI is not an end in itself; because a per se rule does not apply, the HHI must be used to look at the effect of the market in a well-defined market to determine whether a merger will increase the likelihood of unilateral or collusive exercise of market power. 
· How it Works: Square the market share of each firm and add each of those together to get a number.  For example, say the top three firms in a market have market shares of 40 percent, 30 percent, and 10 percent, respectively.  Add 1600, 900, and 100 together to get 2600.  Under the current concentration thresholds, this would be a highly concentrated market.
· HHI Concentration Thresholds

· Unconcentrated: HHI < 1000 (now 1500)

· Moderately concentrated:  HHI between 1000 and 1800 (now 1500 to 2500)
· Highly concentrated: HHI > 1800 (now 2500)
· NB: While the Obama administration is being more aggressive in merger enforcement, the increased HHI numbers suggest that administration thinks the prior Guidelines were too strict on what a concentrated market was.
5. Brief Note on the Failing Company Defense: Under the Guidelines, before you can defend an otherwise illegal merger by using the failing company defense, several criteria must be met.  However, courts can approach this differently.  Congress can choose to legislate to protect certain industries to allow mergers, such as the Newspaper Preservation Act that did just that.

C. Case Development and Analysis

1. United States v. Phila. Nat’l Bank (Brennan 1963): Merger between two banks (PNB & Girard) that would have resulted in market share of about 35 percent.  (If you square that and the shares of other firms, this results in a very high HHI.) Court here starts by defining the geographical market within a four-county area and the product market as commercial banking.  PNB and Girard were the number 2 and 3 firms in the area.  If the market definition was appropriate, this bank merger would have resulted in the largest bank in the area, giving the two largest banks in the area 60 percent of the market.  Concern is that where you had three major banks, you now have two that own 60 percent of the market.  The Court establishes the prima facie test for determining merger liability: A merger that produces a firm controlling an undue percentage share of the relevant market, and results in a significant increase in the concentration of firms in that market is so inherently likely to lessen competition substantially that it must be enjoined in the absence of evidence clearly showing that the merger is not likely to have such anticompetitive effects.  Here, the Court finds that 30 percent is sufficient to meet this threat, although it does not define the minimum market share that will satisfy the standard.  The Court does not say that meeting the prima facie test is an irrebuttable presumption, but it nevertheless finds that the bank failed to meet its burden of rebutting that presumption (the Court rejected that the bank’s justification that the merger would allow it to follow its customers to the suburbs because the banks could simply have opened new branches in the suburbs; it also rejected the proffered justifications that the merger would help the banks compete with large out-of-state banks and that Philadelphia needed a bigger bank to stimulate economic development).  This case has not been overruled, but it may not have turned out the same way today.

2. Note Cases: The “Mischief” of Philadelphia Bank
a. As with most, if not all, other areas of antitrust law, the 1960s were a high point for merger enforcement.  After Philadelphia National Bank, a fairly large number of merger cases reached the Supreme Court during the 1960s, and the Court’s decisions almost always favored the opposing merger.  Critics of these decisions pointed to lack of precision in the Court’s analysis and alleged gerrymandering of market definitions to produce favorable results to the government.

i. US v. Alcoa (1964): Alcoa sought to acquire Rome Cable, a company with small market share but that was an aggressive, independent competitor.  Book notes that this case dealt with whether one of the parties to a merger was a “maverick”— a firm that, as a result of aggressive pricing or innovation, makes it difficult for other firms in the market to achieve coordinated results.
ii. US v. Pabst Brewing Co (1966): Court focuses on a state-by-state geographic market.

iii. US v. Vons Grocery Co. (1966): Court here attempted to measure the market by the number of firms in the market without looking at concentrations of market share.  Worst case scenario here was that merger would result in a less than 10 percent market share.  Court focused on the fact that there had been a reduction in the number of stores from 5,000-something to 3,000-something without considering market concentration; this is exactly what the HHI tries to move away from (sheer number of firms).  It also was not clear to a lot of people how there was a reasonable probability for a substantial lessening of competition here: There were a lot of firms still in the market, and it was not particularly difficult to enter the market.  Justice Stewart noted that the Court was really trying to protect mom-and-pop stores.
· Dissent: Clayton was not a requiem for mom-and-pop stores; if supermarkets are more efficient, so be it.
· NB: Entry into food sales is not particularly difficult, but Court still rejects the merger on the basis of a declining number of stores.
b. The Clayton Act was not designed to be a per se test that made any non-de minimis illegal; rather, it was a test that was supposed to reach mergers that had a reasonable probability of substantially lessening competition.  These cases in the 1960s seem to move away from that idea, and there was a lot of criticism that the Court went too far in this field during this time by letting the government defend the market in any way it pleased so that it could win.  Stewart dissented in Vons, complaining that the sole consistency was that the government always wins.  Finally, in 1974 he got to write a majority opinion.
3. United States v. General Dynamics Corp. (Stewart 1974): Horizontal merger in the coal industry.  Assuming market is coal, this merger resulted in a combined market share that the Court concedes satisfies the prima facie test of Philadelphia Bank.  There was a trend towards increasing concentration.  The Court cites 1960s cases and agrees that the statistics in this case would meet the Philadelphia Bank standard.  However, it questions whether there were particular factors affecting the coal industry that precluded a finding that there was a reasonable probability of a substantial lessening of competition.  In a typical industry, current market share indicates what market share may be in the future.  In the coal industry, however, past production does not reflect future market power.  Coal cannot be recreated; it has to be found.  Even if the most dominant player at one time has a large market share, that firm doesn’t have power to reduce competition if it doesn’t have sufficient reserves not tied to long-term contracts with which to compete for new contracts.  This case could have been read very narrowly to say that Court was changing nothing; it was only looking at a particular industry where current market share doesn’t mean anything.
a. Question after this case was whether this case signaled a change in the interpretation in § 7 or whether this case had unique facts; with hindsight, we can say that it’s a little of both—the facts are unique, but it lead to a move away from aggressive enforcement of merger policy.  The question now is whether enforcement pendulum has now swung too far to the right.  Obama seems to be trying to move back to the middle—not a per se approach, but not a full blown rule of reason approach.  Will look to actual effects and raised HHI index.
4. Hospital Corporation of America v. Fed. Trade Comm’n (7th Cir. (Posner) 1986): Hospital merger found to be one likely to violate § 7.  Hospital Corp. acquired two other hospitals in Chattanooga, TN. Court defined the geographic market as the city. After the merger, Hospital Corp. owned 5 hospitals in the city, and its market share went from 14 percent to 26 percent, making it the 2nd largest.  The four largest companies had 91 percent after the merger, but 79 percent before.  The number of hospitals reduced from 11 to 7.  This dramatically increases the likelihood of collusion, and the showed a history of cooperation in the hospital industry.  There was also low elasticity of demand for hospitals and high entry barriers.  Ultimately, Posner says everything taken together in this case permitted a conclusion by the FTC that the merger would result in a substantial likelihood of anticompetitive effects.  Good summary of the things courts look for in deciding merger cases.
5. FTC v. Staples, Inc. (D.D.C. 1997):  Office Depot & Staples Merger.  FTC makes a statistical case showing a situation where Staples was the only store as compared to a situation where there were competitors, and prices were 13 percent higher after the merger. The court defines the market narrowly as an office supply superstore market. This is consistent with the new guidelines, which say you can look beyond to the market and to actual effects.

a. Lazaroff is very skeptical about this case, although he thinks it is consistent with the idea that government will look at things other than market share.
6. Federal Trade Commission v. H.J. Heinz Co. (D.C. Cir 2001):  Merger between Heinz and Milnot, who have 17 percent and 15 percent of the baby food market.  The merger would have created a firm that would compete more vigorously with Gerber, which has 65 percent of the market.  The FTC says this would create a highly concentrated market based on the HHI (pre-merger HHI was 4475, indicating a highly concentrated industry; merger would increase HHI by 510).  District Court denied preliminary injunction.  DC Circuit reverses and grants preliminary injunction.  This case was essentially a merger to duopoly, as an already concentrated market would have resulted in two firms with nearly 98 percent of the market.  Query, however, whether barriers to entry in the baby food market are really all that high.

7. United States v. Oracle Corp. (N.D. Cal. 2004):  The DOJ and 10 states tried to get preliminary injunction to stop Oracle from taking over People Soft. The government argued that there would be anti-competitive effects within the alleged product market of high-end systems that deal with automated business data processing.  The case depended largely on relevant product market definition.  The court went back to DuPont and noted that the “test of market definition turns on reasonable substitutability,” which “requires the court to determine whether or not products have ‘reasonable interchangeability’ based on ‘price, use, and qualities,’” and notes that the witness testimony on which the market definition was based was largely testimony as to personal preference. This is a case in the modern merger context where a narrow market definition was rejected, just as the definition was rejected in DuPont.  Case was lost on the market definition question.
a. New merger guidelines take pains to address other things that should be looked at, which moves away from pure market considerations.  Query whether this case would turn out the same under the new guidelines.

8. Federal Trade Commission v. Whole Foods Market, Inc. (D.C. Cir. 2008): The FTC unsuccessfully sought a preliminary injunction to block the merger of Whole Foods and Wild Oats in the district court; the Court of Appeals reversed.  The key issue was definition of relevant product market, and the DC Circuit concluded that the district court underestimated the FTC’s likelihood of success on the merits and should have granted the injunction. (After FTC made its decision, the parties settled, and the Wild Oats stores were sold off.)

a. Lazaroff has a similar concern with this case that he has with the Staples case: How can the acquisition of Wild Oats’s 110 stores by Whole Foods, which operates 194 stores, create a reasonable threat to competition? According to Lazaroff, there are so many sources of food that this case doesn’t quite make sense (“Are there enough of these people out there that want this stuff [premium organic food] that they can price their foods without an eye to what others are doing?”).

D. Summary

1. Start with legal standard: Is there a reasonable probability of a substantial lessening of competition?
2. Most cases start with market definition: Look at concentration, increase in concentration, and entry barriers, as well as merger-specific efficiencies as a justification.

a. Hard in most of these cases to ignore market definition.

b. Case-by-case inquiry—must look at each industry and look at the facts (Posner summarizes well in hospital case).  Lazaroff is skeptical about Staples and Whole Foods, but not the Hospital case.

3. A lot of this will be determined by who’s on the bench, who the lawyers are, and what political party is in the power and thus has a majority in the FTC.

4. Merger Guidelines influence some courts, but they are not the law.  Instead, they reflect when the agencies think there will be a reasonable probability of substantial lessening.
5. Pay attention to procedural posture: If it's a PI hearing, you’re not finding an actual violation.

6. Hart-Scott-Rodino has turned this largely into a regulatory matter.
7. For exam, be aware of new guidelines and that they’re not the law.  Note that the test remains the same (reasonable probability of substantial lessening) and has never changed since 1914.
8. Mergers, unlike naked price fixes, may be good and will not be attacked outright under a per se test.
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