Animal Law – Professor Buhai, Summer 2011

Chapter 1 – What is an animal
Issue:
What is an animal?  Who is protected and under what circumstances?

Parameter:
Inconsistent treatment of animals depending on type of animal, who is acting/context

· People cannot torture animals, but governmental agency can conduct research

· We can eat cows, but not dogs

· Different Jx have different rules

· Context: protecting from cruelty – we protect broadly; other contexts more narrowly

Rules:

· Based on intelligence

· Based on how similar to humans they are

· We protect apes bc they are like us.

· Based on how rare they are

Application:

Garcia:

What if it was the blender case?  Push the blender and arrested.

Goldfish in museum not a particular person’s pet.

Was there a justifiable purpose?  Maybe.  First Amendment.

Two cases – goldfish are animals

Lock v. Falkenstine – roosters are not “animals”

Cockfighting is now illegal in all 50 states.

-Most courts hold that chickens/roosters are animals.

Slippery slope argument.  If we construe this in this way, then will lead to absurd results (p. 12).  P. 14 Note 3.  Tennessee added more animals to a list.  But what if you leave one out?

· Roosters are animals, but cockfighting is not cruelty  Note 4.

· Massachusetts – can only use live bait in fishing.

· Buford – drowning kittens was not illegal

· Pet scorpions – how would we treat them?  Ex in Garcia.  Is scorpion fighting illegal?

State v. Cleve

· Court held that wild game are not “any animal.”

· Hunting is ok, but cruelly killing is not.

· Wild animals are not protected by cruelty statutes.

How to protect wild animals but allow hunting?

· Licenses, hunting seasons, outlaw wire traps.

p. 18 note 2 – Geese get hit by a train.  If a train had to stop every time a bird was in the way, it would cause too many delays.

Note 3 – Animal Welfare Act. P. 19 – protects animals in research laboratories

Animal Legal Defense Fund

· It originally protected rats and mice.

· Authorizing statute
· Congress set up an agency; agency given responsibility- here, to make sure AWA is implemented.

· Legislature writes broad statute.  Agencies sets up regulations and the details.

· Executive branch does not make law.  Agency (executive branch) should do what Congress/Legislature wanted them to do.

· But, the Agency excluded rats and mice.

· ALDF sued.  Courts said no standing.

· Is this the kind of thing the Secretary should decide?

· The Agency probably doesn’t have the authority to exclude rats and mice.  Secretary can determine whether the use is permissible, but not what animals are included.

· But would it be unenforceable if it applied to mice and rats?  It could prohibit necessary research.

CA high school student disqualified from science fair – used fruit flies. P. 22

Note 4 – dissection vivisection

Issue:
Domestic animal/companion animal/livestock 

Parameter: These animals are treated differently
Rule:

· “Livestock” does not include poultry

· Poultry are NOT protected by the Humane Methods Slaughter Act (Levine)

Rule:

· 2005 – Poultry Products Inspection Act – to protect humane slaughter of chickens

Application:
Levine

· HMSA amended – replaced with “amenable species”

· Chevron – Sup Ct laid out how to look at Agency determinations

· Used cannons of construction

· Ninth Circuit held there was no standing.  The people who brought the case did not have the right to bring the case.  They were not injured.

Sub-Issue:
How to determine if agency is acting w/in its authority

Sub-Rule:
2 step process

1. Is the statute clear?

a. If the language is clear, then the ct looks to see if the agency complies with the clear intent of congress.

b. IF the language is ambiguous, the the ct looks to see whether the agency’s regulation is within a permissible interpretation of the statute (a little more room for interpretation)

Sub-Issue:
Canons of construction
· Look at statutes together

· Specific wins over general language

· Enumerated list (items left off were not intended to be included)

US v. Park

· “Livestock” tends to exclude fowl. Usually sheep, cows, goats,horses.

· Easements – you look at the purpose of the easement.  IT was to provide scenic protection.  A dog kennel is not less scenic than a barn.

Note2 (p.37) - livestock does not cover domestic pets.

· Can kill a dog if it kills your sheep, but can’t kill a dog if it kills your kittens.

· Thurston – cats are valuable

Issue:
Wild Animals

Buekner – can kill a dog for killing domestic animals, but not for killing wild animals.

p. 41 Note 1 – Deer in captivity – wild or not?

Wolf hybrids – wild or not?

Chimpanzees

Does it matter if they are raised in captivity?

City of Rolling Meadows - Monkey is domesticated animal
Notes p. 47 - Bears – wild; Cougars – domesticated

Note 2 – ferrets

· CA and HI were the only states not to allow ferrets.  Different now.

Note 5 – miniature horses

· No animals except 2 dogs and 2 cats.  Court held covenant not intended to keep a family from having a miniature horse.  Sup ct reversed.

CA – statute that allows for service animals (guide dogs and miniature horses)

Chapter 2:
Property and Beyond– not much need to discuss

What do we do with non-humans?  They cannot take care of themselves.

Now, dogs are the same as a chair according to the law.

How do we move from that?  What do we move to?

Children are people and have some rights, but not a lot of rights.  Best interest of the child analysis.  Can we do a best interest of the animal analysis?
Chapter 3: 
Criminal Law

FL Bar of Examiners p. 89

He passed the bar, but had problems passing the moral character portion.  Man shoots and kills a dog.  Big problem is that he failed to disclose everything that happened.  Bar decided not to admit him.

Anti- cruelty statutes

Common provisions (p. 91)
· Counseling – might not benefit everyone, but perhaps worth it if even a small percentage are helped; costs involved.

· Cross reporting – widely supported

· Forfeiture – makes sense; some courts allow the person to keep one pet; but makes this a very individualized way to enforce.  Similar to seizure.

· Veterinarian reporting – but what is “abuse”?  Where do you draw the line?  How much care do you have to give?  Can you leave a dog outside?  Often borderline cases are not prosecuted.  Resources are limited.

· More restraining orders now include animals (including CA).  Many women who would leave the abuser might stay because they have a pet.  Most shelters do not allow animals.

Common exceptions (p. 92)
· Often do not apply to livestock, only companion animals

· Excludes hunting, pest control, scientific experiments

· Sometimes excludes animals that the person/abuser owns.  Doesn’t really make sense.


Examples:

· AK – mandatory psych evaluation

· KY – weak animal cruelty provision.  No forfeiture or restriction on future ownership.

· IL – one of the best provisions.

Parameter:

-Affirmative Acts:  seem to be easier to prosecute; still need to have good evidence

-Neglect cases: failure to act; difficult bc number of animals; defendant’s psychological problems.

Affirmative Acts

Mohler p. 113

Many cruelty cases are brought by the humane society or private citizens, not the police.

Facts:
During the annual pigeon shoot, Appellee releases over 6,000 pigeons to be shot by participants.  Wounded pigeons that fall within the circled area are retrieved by “trapper boys” who kill the birds using a variety of methods.  Birds that fall outside of the circled area are not treated or destroyed.

Issue:
Does the conduct toward wounded pigeons amount to animal cruelty?

Rule:
Cruelty to animals – a person commits a summary offense if he wantonly or cruelly ill-treats, overloads, beats, otherwise abuses any animal, or deprives any animal of necessary sustenance, drink, shelter or veterinary care.

Application:
Unlike the trial court, we accept Appellants’ position that the decision in Lewis does not support the contention that the manner in which injured pigeons are treated cannot constitute a violation of the statute.

Conclusion:
The trial court erred in granting the preliminary objections.

BUT, because those seeking to invoke the court’s consideration of these matters are “agents” of a society and have not been appointed Humane Society Police Officers, they are not empowered to ask that the court enforce the act.

Accordingly, we will NOT remand since the individuals seeking to have the court invoke its jurisdiction are not now authorized to do so.

Note 1 – Ct held that Hulsizer could bring the suit.  Pigeon shooting banned.

Waters v. People - 100 years before

Court looks at why they shot the doves.  Was it for food or amusement?  Court did not outlaw dove hunting.  Court outlawed hunting doves for sport.

Waters v. People (p. 118)

Facts:
Defendant and other members of the country club owned 40 live doves, which they kept for use as targets to shoot at for their amusement.

Issue:
Is using live doves for target practice cruelty to animals?

Rule:
Every person who torture, torments, or needlessly mutilates or kills any animal, or causes or procures it to be done, shall, upon conviction, be punished.

Application:

The holding of the Massachusetts and North Carolina courts is in harmony with the advance in enlightened public opinion at this day as to the protection of dumb animals.  In the NC statute, every act that causes pain and suffering to animals is not prohibited.  But the killing of captive doves, as they are released from a trap, merely to improve one’s marksmanship, or for amusement, is, within the meaning of this act, unjustifiable.

Other rational sport and amusement are within easy access of the gentlemen of the country club, and so the avowed object of this shooting is neither adequate nor reasonable, hence, unjustifiable.

Conclusion:
Yes.  Where, as here, the acts charged are done, not to furnish food, but merely for sport and amusement, the case is within the ban of the statute.
Sub-Issue:
Ethical hunting
· Rarely see cases on hunting laws (except hunting wolves from helicopters; shooting animal through the internet; animals raised for hunting).

Neglect cases
People v. Youngblood (p. 123)
Facts: D accumulated 92 cats and kept them in a 7 foot by 11 foot trailer.

Issue:  Is the necessity defense valid?

· If she hadn’t done it, they would have been put to death.

· But how can you prove they would have died.  Also, many of them died anyway.

Conclusion:  Under the facts of the case, the defense of necessity is not available.
Procedural Posture:  D was convicted of felony animal cruelty.  Judgment affirmed.

· Is it better to die a humane death or live in suffering?

· Ex: culling deer populations

· Necessity is used on both sides.

· Usually have to admit you did everything, but then use the defense of necessity.

· Ex: see someone being injured next door.  You break into house – trespassing.  Then you use the defense of necessity.

· “Food in sufficient quantity” – how much is that?

· Neglect is normally a misdemeanor.

· What is the point?  Why do we put people in jail? Retribution/punishment; rehabilitation; restitution

· Big recidivism problem with hoarding.  There needs to be monitoring.

Schott p. 126 – livestock neglect

· D has livestock; it is winter

· D does not take care of his animals.

· Lack of intervention:  Numerous complaints between Dec 9 and January 26.  The police came out several times.  The neighbor had called several times.

· Schott’s defense: Extreme weather conditions.  He tried to feed and water them, but had a hard time because of the weather.

· Conclusion:  There is sufficient evidence to support a verdict that Schott intentionally or recklessly subjected his livestock to cruel mistreatment or subjected his custodial animals to cruel neglect.  Conviction affirmed.

Martinez p. 130

Facts:
Martinez rescues dogs.  She separated the sick dog from the healthy dogs.  She is 83 years old.  She could not afford to treat the sick dog.

Conclusion:
A rational jury could have found all elements of the State’s allegation.  The evidence 
demonstrates that an animal in Martinez’s custody did not receive the medical treatment it needed to survive.  Conviction affirmed.

· Note 1, p. 132:  Even though Ms. Martinez maintained that no evidence of intent or knowledge existed, the court found that a jury could infer a culpable mental state.

People v. Brian (p. 134)
Facts:

· Brian has several animals.  Leaves for a trip.  Stepfather and Mr. Madrid are to take care of the animals.  Stepfather leaves town and tells Brian he will not pay Madrid anymore.

· She calls everyone she can think of to take care of the animals.  Madrid refuses to care for the animals.

· She arrives home when animal control does.  The animals are dehydrated and malnourished.

Issue:  Did D have the requisite intent to be guilty of violating the statute?

· She is guilty of ordinary negligence.
· Is ordinary negligence enough to be guilty of animal cruelty?
· A Reasonably Prudent Person would have done something else once she found out that the animals would not be fed/watered
· Conclusion:  Court said it needed to be criminal negligence (used in child neglect cases).  Conviction reversed.
· Should it be this standard or ordinary negligence?

What is an appropriate sentence in these cases?

Deterrence – of the individual and others: does this really work?  There’s not a lot of thought going on.

Restitution

Rehabilitation

Corporate liability – how can we get corporate liability for factory farming?

Can a corporation have intent/mens rea?

· Ex: willfully violating OSHA – Ct found corporation liable for OSHA violations bc it was the intent of the employees.
Issue:
Hunting

Boushehry (p. 138)

· D shot 2 geese out of season

· Why is shooting goose in the head not mutilation and slitting the throat is mutilation?  Odd idea.

· Time it takes for animal to die?  Mutilation is the suffering between the time it was injured and killed?

· Here, the goose didn’t die immediately after having its throat slit.

· You can hunt using approved method in the hunting season – not cruelty

· You can hunt in the season – cruelty if not approved method

· You can hunt out of season using approved method – not cruelty, but violated statute regarding the hunting season.

Issue:
Rodeos (p. 144)
· Most states have specific exemptions to their anti-cruelty laws for standard rodeo practices.

· Pretty recent that we started thinking that horse racing and rodeos are not acceptable.  Similar to zoos and circuses.

· Ex:  In Defense of Animals v. SF Unified School District
· The complaint alleged violations of the CA Education code… “educational materials should encourage the humane treatment of animals.”
· The court ruled in favor of defendants (SFUSD).  Case dismissed.
Issue:
Greyhound racing (p. 148-149)
· Many dogs get put down
· In 1990, the Humane Society of the United States estimated that 50,000 Greyhounds were destroyed each year in connection with the racing industry.
· In 2008, Massachusetts became the 8th state to ban Greyhound racing, joining CA, Idaho, Maine, NV, Vermont, VA, and Washington.

Issue:
Iditarod Trail Sled Dog Race (p. 149)
· Many dogs die during the race, between the races from injuries, or are “culled” (puppies are killed bc they are not deemed to possess the optimum characteristics for the race)
Issue:
Horse racing (p. 146-148)
· Widely accepted nationwide

Issue:
TV/Film (p. 149)
· Film and Television Unit of the American Humane Association (p. 150)

· “The Unit lacks any meaningful enforcement power under the Screen Actors Guild contract, depends on major studios to pay for its operations and is rife with conflicts of interest.”

· Ex: water for elephants, My Friend Flicka
Issue:
Zoos
· Theory that if you keep animals in a zoo, people will be sympathetic to animals; money will be used for conservation efforts.

· BUT, it’s not a pleasant existence for the animals in zoos.

Issue:
Crush videos

People v. Thomason (p. 153)

· We kill rats and mice in many ways and they often suffer.

· However, the sexual gratification and commercial profit makes this different.

Issue:
Animal Fighting

Brackett v. State – cockfighting (p. 157)

· We don’t prohibit cockfighting to protect animals, but to protect people from the immoral influence.

· Issue:  Spectator liability
· Conclusion:  Just being a spectator does NOT mean you are guilty.

Ash v. State – dogfighting (p. 160)
· Issue:  Spectator liability - Mrs. Hook was not there when the dogfighting occurred.

· BUT, she said they moved there because it was legal, she sees nothing wrong with it.
· They had permanent dog shelters, etc.

· Conclusion:  Sufficient evidence to show she promoted dog fighting.
· Allows for spectator liability

Note 5: Michael Vick

Note 7: Bull fighting

· www.bullfightschool.com
Hargrove v. State - Spectator liability (p. 164)
Issue:  How to interpret “allow”

· We construe “allow” to mean any act which contributes to the cause of a dogfight for sport or gaming purposes or furthers the success of the enterprise.

· The statute is sufficiently definite.

· Ex:  You see dogs in a fight at the park and do not stop it

· Not for sport or gaming purposes (not “allowing” dogfighting)

· Walk past a dog fight and say “yay”  - allowing or not?

Issue:
Hoarding
ALDF v. Woodley (p. 167)
· Facts:
Plaintiff filed a complaint alleging that defendants had abused and neglected a large number of dogs in their possession.
· Issue:  Can private parties sue in cases of animal cruelty?
· Application:  Defendants argue that the statute is unconstitutional because it purports to grant standing to persons who have suffered no injury.

· Conclusion:  This Court has recently held that it is the General Assembly’s intent that the broadest category of persons or organizations be deemed “a real party in interest” when contesting animal cruelty.

Issue:
Breeding practices

Hammer v. American Kennel Club (p. 171)
(AKC does not promote spaying and neutering – even with exceptions for breeders)

Issue: tail docking

The Brittany Spaniel’s tail is 10 inches long.  He sues AKC and loses.
Conclusion:  No private right of action.

Issue:
Declawing

CA Veterinary Med Association v. West Hollywood (p. 173)
· West Hollywood passed an ordinance prohibiting animal declawing

· Conclusion:
Court held that the city can pass these ordinances.
· P. 178:  Because this incidental restriction of a particular form of surgical procedure to therapeutic purposes does not materially interfere with any legislative purpose expressed in the VMPA, West Hollywood’s ordinance is not preempted by state law.

· 30 years ago, everyone got their indoor cats declawed.

Issue:
Animal Shelters

Hayden Act – CA (p. 179 – Notes 4 & 5)
· Treatment of animals is better

· Used to not be able to tell animal shelters that you were part of a rescue group.
· Now there is more of a partnership.

Issue:
Cross Protecting

· Child abuse and animal abuse are correlated.

Note 4 (p. 187):  SPCA argued the child would have been protected by the law if she had been an animal.  Led to creation of protection agency for children.

Problem: lack of funding.  If must choose between suspected child abuse or animal abuse, law enforcement will have to take care of the child abuse.

State v. Thompson (p. 187)
· Allowed testimony of the abuse of the cat.

· It showed that the D was manipulating/scaring the victim.

· Showed the victim’s frame of mind – she was scared of D.

Problem: DA’s don’t always bring in the animal abuse charges.  It doesn’t enhance the sentence much and can make it hard to prosecute/prove.
Chapter 4:
Tort Law

Torts: State Law

Criminal Law: State Law

Commercial and Constitutional Law: Federal Law

Negligence

Issue:
NIED – Recovery for Bystanders

Parameter:
Animal is injured, but cannot sue.  Owner sues for injury to animal.

Rule:

1. P must experience the injury

2. Must occur near P

3. Must be a family member

a. Policy:  foreseeability, limit liability, worries that emotional damage can be faked

Sub-Rule:  In animal law cases, NO RECOVERY for NIED
Application:

Rabideau v. City of Racine

P and officer were neighbors.  P’s dog attacked officer’s dog while with wife and kid.  Officer was in scope of employment (that is why City of Racine is D).

Conclusion:
In this Jx, must be spouse, parent, grandparent, sibiling.  No recovery for best friend that is a human.  Therefore, no recovery for best friend that is a dog.

Liotta v. Segur

A dog owner sued a groomer, alleging that the groomer negligently handled her large dog when removing it from her vehicle with “excessive force.”  The dog fractured its leg and ultimately needed to be euthanized.  There was medical proof of owner’s emotional distress.

Issue:
Can an owner recover for emotional distress stemming from having to euthanize her injured dog?

Rule: 
3 Levels of Tortious Conduct

1.  Negligence

2. Intent to harm dog

3. Intent to harm owner

Conclusion:  No recovery for NIED.  BUT, if conduct was not just negligent, but reckless, might have NIED claim.

Hawaii – used to allow recovery for emotional distress for negligent destruction of property

Awards were small.  Ex: $2,000.  Abolished in 1986 (p. 201 Note 4)

Intentional Torts

Burgess (p. 202)
Issue:

Can IIED apply to the conversion and slaughter of pet horses?

Rule:

Elements of IIED (from Rabideau p. 204)
1. D’s conduct was intended to cause emotional distress

2. D’s conduct was extreme and outrageous

3. D’s conduct caused P’s emotional distress

4. P suffered severe emotional distress

Application:
The Burgesses knew that the horses were headed to slaughter, and that Taylor was, in reality, pleading for their lives.  Yet, in the face of Taylor’s pleas, the Burgesses continued to lie and refuse to tell her where they were.  The evidence indicates that Taylor suffered severe emotional distress (panic attacks, high blood pressure, anxiety, depression, recurring nightmares).

Conclusion:
The conduct of the offender rather than the subject of the conduct determines whether the conduct was outrageous.

Damages:
The Burgesses contend that the proper award of damages is the value of that animal, not emotional damages for the less.  We disagree.  There are no cases in Kentucky holding that a finding of IIED or punitive damages is precluded simply because the facts giving rise to the claim involve an animal.  $75,000 in punitive damages were awarded.  Affirmed.
Issue:
Conversion and trespass to chattels (p. 207)

Rule:
Conversion

1. Intent to intermeddle with chattel (the property of another)
2. Intermeddling occurs

Rule:
Trespass to chattels

1. Intent to exercise substantial dominion over chattel
2. Exercise of substantial dominion over chattel occurs

Issue:
Police Officers Killing Animals

4th Amendment right against improper search and seizure

Rule:
If a police officer kills your dog, it is seizure unless the officer uses reasonable force

Application:
· 12 year old Lab/Great Dane (Champ) p. 209
· P’s were in yard with Champ when two police officers came by

· The officers shot and killed Champ

· Compensatory and punitive damages awarded
· Hell’s Angels

· Court held the police had time to plan their actions – unreasonable seizure
· Pit bull shot by officer p. 210

· Court held not seizure (contrary result)

· Breed of dog was relevant

Issue:
Product Liability – Tainted Pet Food (p. 210)
Shows what happens with big class actions

· Company settles

· Money is put into a fund

· The money is distributed to members of the class (and attorneys)

· Anything left is given to charitable organizations

· Members of class can submit claims or opt-out

· If you opt-out, you can bring your own suit

· Problem:  Ends up making a lot of money for the attorneys, not much for the class members

Issue:
Veterinary Malpractice

· Bailment and Breach of K:

· 1. P must prove the property was returned in a different condition than when it was left

· 2. D must prove that D was not negligent

· Ex: Leave dog at doggie day care – bailment

· Can receive K damages (limited)

· Diminution in value

· Cost of repair

· Can get more damages with Tort law
· Professional Negligence (doctors)

· Breach of standard of care

· Standard of care of professionals in similar situation
· Standard of care was based on locality, but has changed bc of the internet; moved towards a universal standard of care

· What is a profession?

· Compensation is high, licensing, board, specialists

· Damages:  Medical malpractice has a $250k cap on pain and suffering

· Veterinary professional negligence

· Now, vet malpractice is mostly professional negligence (not general negligence)
· Use Professional Malpractice Rules; Question is still what kind of damages do you get?

· Standards for vets are not the same as for doctors

· Medical records are sparse

· It is hard to get an expert/vet to testify

· Vet has a duty to you, but your dog is injured

· Will likely see more vet malpractice cases

Price v. Brown (p. 215)
Conclusion:
Court said Professional Negligence, not bailment

Issue:
Damages and Valuation (p. 223)

Parameter:
Animal’s suffering is never taken into consideration.

Rule 1:
Market Value of property/animal

· Policy:  Vet groups say that damages should be limited to market value of animal

· Cost of vet insurance will increase; Cost of treatment will be too expensive

· BUT, this is debatable (p. 261)

Petco (p. 245)
Facts:

P took dog to be groomed.  It ran out and got hit by a car.
Conclusion:
Court did not allow for recovery for intrinsic value of dog.

Green v. Leckington (p. 252)
Facts:
D shot the dog on his premises while it was chasing his chickens

· Where there is an ascertainable value, use market value
· Where there is no ascertainable value, use intrinsic value
Rule 2:
Value of what you put in

· Ex: Medical Expenses

· Cost to repair, up to the FMV of the property: p. 254

· Cost to repair, necessary and reasonable expenses incurred to restore the dog to its condition before the attack: p.256

Rule 3:
Investment Approach (p. 263)

· Often applied in cases of a child’s wrongful death

· A child’s value is the flow of expenditures the parents have already made plus the value of the flow of expenditures the parents would have made in the future

Rule 4:
(Minority) Animals are more than property

Corso (p. 229)

Facts:

P gets the wrong animal body back.

Issue:

Is P entitled to damages beyond the market value of the dog?

Conclusion:
A pet is not just a thing but occupies a special place somewhere in between a person and a piece of personal property.  P is entitled to damages beyond the market value of the dog.
Brousseau (p. 233)

Facts:
Injury to dog; Bailment; dog is returned dead.

Rule:
The court must assess the dog’s actual value to the owner in order to make the owner whole.

Conclusion:
The court finds that P has suffered a grievous loss.


Value of dog includes loss of companionship, protective value, dog’s age is not a depreciation factor (value increases with age and training)
Issue:
Emotional Distress
Kennedy (p. 227)

Emotional Distress damages? – NO (Here, D was simply negligent, no malice)
Facts:
Dog had a history of torsion.  The defendant veterinarian left the dog unattended.  When P arrived to bring the dog home, the attendant gave him a box with the dog’s body.

Issue:
Can emotional distress damages be recovered in veterinary negligence cases?

Application:
La Porte is different.  In that case, D’s behavior was malicious.  Here, D was simply negligent.

Conclusion:
No. Emotional Distress damages dismissed based on the Impact Rule.

Johnson v. Douglas (p. 235)

Emotional Distress damages? – NO

Facts:

Coco got hit by a car

Issue:
Can pet owners recover for emotional distress based on negligent or malicious destruction of a dog?

Conclusion:
No.  Pet owners cannot recover.  Zone of danger rule only applies to family members who are people.

Gluckman (p. 236 – Note 2)

Emotional Distress damages? – NO

Facts:

Dog died on an airplane.

Conclusion:
P’s claims for NIED and IIED dismissed.

IIED dismissed because: No intent to cause distress to owner.

No emotional distress damages.

Emotional Distress damages? - YES

Rule (Tennesse)/T-Bo Act/General Patton Act (p. 242 Note 10):

Codified the right to recover damages for emotional distress and loss of companionship for tortious harm to a companion animal.

1. Negligent or Intentional Act

2. On P’s property

· Up to $5k in damages

Rule (Illinois):

· Up to $500 per act

· Only covers aggravated cruelty

Sub-Issue:
Loss of Companionship

Brousseau (p. 233)

Conclusion:
The court finds that P has suffered a grievous loss.

Value of dog includes loss of companionship, protective value, dog’s age is not a depreciation factor (value increases with age and training)

Gluckman (p. 236 – Note 2)

Conclusion:
The court finds that there is no independent cause of action for loss of the companionship of a pet.  Loss of companionship can be a means of assessing the “intrinsic value” of the pet.

Sub-Issue:
Punitive Damages

Sub-Rule 1:
CA expressly allows punitive damages in cases of intentional harm to animals (p. 227)

Sub-Rule 2:
If malicious injury to pet, can receive compensatory and punitive damages
La Porte v. Associated Independents (p. 224)

Emotional Distress damages? – YES

Punitive damages? - YES

Facts:
Garbage man threw a garbage can at the dog.  Owner went to see if the dog was hurt.  The man laughed and left.  The dog died.

Issue:
Emotional distress damages
· IIED (Intent) or malicious destruction of property (malice)
Rule:
If Malice:  Can get the value of the dog/value of replacement

Application:
The anguish resulting from the mishandling of a child’s body cannot be equated to the grief from the loss of a dog, but that does not imply that mental suffering from the loss of a pet dog is nothing at all.

Conclusion:
The malicious destruction of the pet provides an element of damage for which the owner should recover, irrespective of the value of the animal.

Procedural Posture:


Trial court awarded $2,000 compensatory damages and $1,000 punitive damages.  Appellate court upheld the judgment.

Knowles (p. 227 – Note 4)

Emotional Distress damages? – YES

Punitive damages? - YES
· P’s dog was severely burned after being left on a heating pad

· Trial court awarded compensatory and punitive damages.  Appellate court upheld.

Issue:
Companion Animals and Farm Animals
Rule:
Generally, livestock owners are immune from liability for shooting dogs unless they acted unreasonably.

Katsaris v. Cook (p. 265)
· Livestock owners can kill or seize trespassing dogs

· Immunity for killing dogs

· D lied and said she did not see the dogs

· P might have claim for IIED; P’s particular susceptibility

· Conclusion:  Post-shooting conduct not protected/not within the scope of the privilege

· Dissent:

· Liable for post-shooting conduct

· Not immune for shooting dogs; Cannot kill a dog anywhere

· Can kill a dog that is worrying an animal that is in an enclosure

Propes v. Griffith (p. 271)

Facts:

Mrs. Griffith has Lab and Cocker Spaniel euthanized

Defense:
She is immune from liability bc she was protecting her livestock

Conclusion:
Insufficient evidence to support the statutory shield for killing the dogs.

Issue:
Injuries caused by animals

Issue:
Strict liability for wild animals
Rule:
Wild animal that you own bites someone – you are SL

· May be modified if there is contributory negligence

Issue:
Injuries from Dogs
Rule (Majority):

· If dog has dangerous propensity – SL (“One Bite Rule”)

Rule (CA):

· Dog bites someone – SL

· Dog jumps and injures someone – NO SL

Drake – CA (p. 283)

Facts:

Bandit jumped and knocked P down.  She was going house to house to discuss the Bible.

Conclusion:
P presented sufficient evidence of negligence to entitle her to jury instructions on negligence.  (Jury should have been instructed on SL and Negligence.)
Issue:
Injuries from Horses

Rule:

· No SL for horses (or cats)

· Statutes give immunity to equine activities

· Extended to llama activities

Chapter 5:
Constitutional Law

Standing –huge issue

Article 3 standing – constitutional requirement to bring a case to federal court

Jones v. Beame (p. 300)
Justiciability case; Constitutionally can bring case, but will not.

1. Can the court hear the case (is there standing?)

2. If yes, then will the court hear the case? (justiciability)
The city is not doing enough to take care of animals and mental patients.

-Standing v. justiciability p.302

Baker v. Car – when it is supposed to be decided by other branch of government, court should not decide it.  Judges do not have the power/ability to make the decision.

· Why not bring animal law cases in state court?

· Because many protections for animals are in federal laws.  Can bring it in state court, but will likely be removed to federal court.

Issue:
Civil Procedure

· State courts can hear anything

· Unlimited Jurisdiction

· Fed courts only hear cases if:
· It is a federal question, based on constitution, fed statutes, ppl in two different states.

· In Federal court, must have standing

· Ex: file a lawsuit for violating CA law and ppl live in C - State court
· Ex: Americans with Disabilities Act – can be removed to Fed ct.  P does not want to be in Fed ct.  Less favorable vedicts in Fed ct.

· Ex: Endangered species act – Fed.  Animal welfare act – Fed.  Will end up in Fed ct.
Sierra club v. Morton (p. 303)
Issue:
Does Sierra club have standing?

Rule (p. 299):

1. Injury in fact

a. P must show that she has been or will be directly and personally injured by the allegedly unlawful government action; the injury need not be economic

2. Causation (action caused the injury)
a. There must be a causal connection between the injury and the conduct complained of

b. Ex: dam will kill the crocs; failing to limit hunting caused the harm of seeing dead animals.

3. Remedial/Redressability (the court can fix it)
a. A decision in P’s favor must be capable of eliminating the grievance

b. Often goes together with Causation

Application:
· Injury in fact?  Yes, but…

· Unique thing about the case – recognized “aesthetic injury” Injury is not just about money.

· BUT, Sierra club did not allege that its members would be affected. P. 305.  And footnote 8.  Maybe to change the standard and no longer have to allege harm to specific members.

Conclusion:
No standing.

Douglas Dissent – interesting.  Ships and corporations have standing.  Valleys and lakes should be able to as well.

Note 5: (p. 312)
Sub-Issue:
Federal agencies and the problem of capture. Regulatory agencies need cooperation from entities they regulate, but need to still regulate.


Sub-Rule:
APA allows people to sue based on agency action.  P. 311.

Citizens began to sue.  Need APA if no citizen standing to sue.  (APA is a backup.  P312)

Note 6:  Animal rights and environment law – usually pursuing the same interests (p. 313)
Note 8:  BUT San Clemente Island… and wild goats. (p. 313)

· No actual injury allegations.  It was a Naval base.  Could not allege aesthetic injury.  Nobody would see them be killed, and nobody would miss the opportunity to see them.

· Also, it was ALVA, not the Sierra Club.  Not as established.  ALVA lacks the longevity and indicia of commitment… p. 314.

· Seems odd.  Why should that matter.  Maybe the court got that part wrong.

· Conclusion:
Ninth circuit denied standing.

Note 10:  court found standing. (p. 314)
Humane Society v. Hodel (p. 315)

Parameter:
DC circuit:  gets a lot of appeals from agency action bc that is where agencies are located.  Patent cases are also often in DC circuit.  Sends the most clerks to Sup. Ct.  Very prestigious.

Facts:
· You can hunt on a wildlife refuge.

· Plaintiffs are Humane Society and Kindler.

· Dist Ct – Zone of interests.  Statute does not protect anyone’s recreational rights.  Humane society does not have the purpose of protecting recreational rights.  P. 317  Its purpose is to ensure the humane treatment of animals.

Issue:
Does the HSUS have organizational standing?  (p. 318.)
Rule:

1.  Members would have standing

2. Germaneness – Humane Society rescues animals, unlike the Sierra Club.  But Ct still finds germaneness.

a. Just need to ensure mere pertinence

b. HS does not specifically refer to aesthetic interest, they do talk about the goal of preserving animal life, which requires ppl to see animals in the wild (a bit of a stretch?)

c. Very weak test.  As long as the interest may have been intended to be protected,will be in the zone of interests.

i. Justiciability test, not standing test

3. Does not require the participation of individual members

Conclusion: court found HSUS had standing.

Note 5 – There is also Causation prong.

Sub-Issue:  Preliminary injunction (p. 324)
· Ex:  Cutting down trees where spotted owls are living.  Try to get Prelim Injunction.
· Must show:

· Likely to win on the merits

· Irreparable injury (money will not fix the damages.  Very good for env law and animal law.)

· Must be a balance – risk of harm to P must outweigh the burden on the D

· Ex: D cannot meet the K if does not cut down the tree.
· BUT, have to stop the cutting bc will cause irreparable damage to the tree.

· Public interest will be served if a preliminary injunction is ordered.

· Ex: kid wants to bring seeing eye dog to school.  Try to get an injunction.  If kid cannot bring dog to school, can’t make up the missed time.  Therefore, need the injunction.  IF the school was right, there is not major harm to the school.

· Ex: student in wheelchair.  Needed a key to the elevator.  The kid had to get a key from the school every time needed to use the elevator.  Sued for injunction.  She was late to class, couldn’t get the key.   Ct held that she needed a key of her own.

· Problem – in order to have standing, must show that you were harmed.  IF you get an injunction, then no harm to you.  How do you argue that you were harmed if action hasn’t happened yet?

· Book emphasizes that you might not get preliminary injunction bc not harmed yet (animal not harmed yet, tree not cut down yet, etc.)  BUT, usually cts will grant preliminary injunctions in these cases.

Lujan v. Defenders of Wildlife (p. 325)
· Endangered species act

· Tries to protect animals frm threats to their continued existence.

· There is a list of endangered species.

· Regulation extends to foreign nations.

· BUT 1986 – revised regulation.  Only for actions in the US or high seas (not land in foreign nations)

Issue:
Is the revised regulation valid?

· Defenders of Wildlife argues:  New regulation is wrong – too limited in scope.

· They bring 2 actions:  P 1 –Kelly; P2 – Skilbred

· Kelly – Traveled to Nile, saw habitat of endangered croc.

· Intends/Hopes to go back and see it.; Harm bc of the dam.

· Skilbred – Asian elephant

· Hopes to return.

· Assuming that the actions will harm the species, still no imminent injury.
· Not enough to “intend to return”
· Can have aesthetic injury, but must be imminent injury.

· Could she have just bought a plane ticket?  Probably would then be specific enough to be “imminent injury”

· Redressability and causation may have been the better argument for the majority opinion.  Hard to show that funding the projects caused it.  The only Defendant is the secretary.  The agencies should have been party to the action. Small portion of the funding came from the US government.  The project may have still gone forward, even without US involvement.

Conclusion:  Respondents lack standing.  (Effect – back to stricter standards for standing.)

ALDF v. Espy (p. 334)
Issue:
Do plaintiffs have standing to sue regarding the definition of “animals”?

Facts:
Definition of “animal” excludes birds, rats, and mice.  2 ppl and 2 orgs trying to get standing.

Application:

· Knowles – lab worker; Not currently working in a lab.  Might in the future.
· Court held - Not immediate enough.  (p. 336)
· Strauss – Atty; Argued not enough guidance to do his job.

· Ct held – no injury; failed to state a claim
· Agencies can decide that enforcement is too difficult, expensive, etc.  Cannot force agency to enforce.

· ALDF – asking for informational standing – bc rats, birds, and mice are not covered, nobody is checking on their treatment.  If included, then ALDF would have information

· Zone of interests – ct throws out the argument.  Getting info is not the purpose of the animal welfare act.  Information is marginal to the interests the AWA was designed to protect.
· More about AWA – p. 338
Sub-Issue:
Informational standing
· Our injury is that we cannot get enough info.
· It is not an aesthetic injury or economic injury.  It is an injury to ability to gather information.

· Usually in Freedom of information act.  This is an injury in fact, but not useful in the animal law area.  Most statutes do not provide for information.  Out of the scope of the statute. 
· Congress did not intend ppl to sue under AWA to get information (unlike FIA, which was intended to allow ppl to sue for information)

· Funny thing about this case – Strauss, the atty, is on the committees.  Maybe he should have had standing on the information claim bc the committee had a right to the info.

· Dissent – Knowles has standing.  Asserts that she will go back to work in a lab.  No reason to doubt her statement,  therefore she should have standing.

· To get standing – maybe could get someone currently working in a lab.

· Even if they had standing,ct likely would not have given them the result they were looking for.  Agency said they were not able to cover all of the animals if rats birds mice included.

· Ct came up with standing argument on its own.  Was not addressed in lower court.  IF no standing, ct cannot hear the case.  Bc this is jurisdictional issue, it can be raised at any time by a party or the court.

· If a ct does not want to hear the case, it will not hear the case.

ALDF v. Glickman  - AWA case; great sample for final exam (p. 341)
Facts:

· The AWA requires the USDA to adopt specific, minimum standards to protect primates’ psychological well-being.  USDA issued regulations.

· Jurnove argues that the USDA issued unlawful regulations, and that lawful regulations would have prohibited the conditions and protected Jurnove.

· Some primates were housed alone.  Other primates were near other animals/adult bears – scared.
· Repeated visits by Jurnove.

· Repeated visits by the USDA.

Application:
· Injury in fact – aesthetic interest; imminent bc he kept visitingand intended to keep visiting.

· Do you need to show diminution in quantity of animals? No, according to the majority.  Not an endangered species act case.

· Harmed only if the animals are killed?  Yes, according to the dissent.

· Dissent – trying to narrow the scope of aesthetic injury.  We do not know what an aesthetic injury is.  If we had a sadist who liked to see animals in pain, then treating them well would violate the sadist’s aesthetic injury.

· Conclusion – Jurnove has standing to sue.
· Bad news about this case – got standing, but came up on substance, court rejected all substantive arguments.  Jurnove lost.

Note 6 – you may get standing, but still lose the case.  P. 355

· Administrative agencies continue to get more power bc congress can’t do the fine drafting that is necessary.  Congress drafts broad statues bc they are busy, don’t want to make people mad.

· Congress – general legislation.  Agencies – specific legislation.

· There was some discussion over whether agencies can write the rules.  They are the executive branch.  Congress is allowed to delegate the ability to make law.  Only to the extent it was delegated.  Congress is supposed to make it clear what the agency can/cannot do.  BUT sometimes congress doesn’t know, doesn’t specify, etc.

· If agency in the scope of its authority, we give it deference.  Agency can make up any rules it wants as long as it is within the scope of Congress.

Issue:
Agency Interpretation
Rule:
Chevron (p. 355)

· Cts will defer to Agency interpretation unless arbitrary/capricious/congress could not have intended that.  
· Chevron might not have actually change
d how cts interpret agency action
1. Did congress speak directly to what the agency did?

a. If yes, the agency must follow what Congress said

i. Agency followed, Agency wins

ii. Agency does not follow, Agency loses

2. (Usually, Congress does not speak directly.)  If Congress did not speak directly/given the ambiguity, did the Agency make a decision that is a possible/permissible construction?

a. If permissible, Agency wins

b. If not permissible/arbitrary, Agency loses

c. Ex: seatbelt will be long enough to ensure it will fit over all people

i. Agency determines it shall be 14 feet long

ii. That is permissible

d. Ex: automobiles will be made safe.  Agency shall require some kind of safety feature including, but not limited to seatbelts, airbags, etc.

i. Car manufacturers said airbags too expensive

ii. Did not require airbags or automatic seatbelts (bc manuf said ppl would just undo it.  Agency did not investigate automatic seatbelts)

iii. Statute did not require specific thing.  Ambiguous.

iv. Was this permissible/reasonable interpretation?

v. Bc Agency did not do any investigation into automatic seatbelts, Ct found it was arbitrary.  This was an exception.  Usually not found to be arbitrarty.

American Society for the Prevention of Cruelty to Animals v. Ringling Bros. (p. 357)
· Dist ct – no standing bc he is no longer working with the elephans.

· Appellate ct – standing. The elephants are still being mistreated. This is about the injury to the person.  The injury to the person is ongoing.

Note 2 (p.359) - Rider had standing at the time.  By the time they got to the end of the decision, ct held he no longer had standing.
Standing analysis:
· File an action  - must make allegations.
· D can file motion to dismiss.
· Ct will assume all allegations are true.  Ct will not look at whether he will really go back to work with elephants.

· As the case progresses – motion for summary judgment – requires evidence.
· Is there evidence to support the claim that he will go back to work with the elephants.   Here, there was not enough evidence.

Don’t need Berosini for the exam. (p. 360 note 4)
Issue:
Due Process

· You are entitled to due process of law before the gov’t does anything to you.

· If the law is vague, it is a violation of due process to hold it against you.

City of Yakima (p. 362)
Issue:
Are the rules that prohibit people from keeping a pit bull a violation of due process?
1. Vague – does not tell me enough about what I am not allowed to do

a. Ct held it is clear enough.

2. There needs to be a relationship between the legislation and the purpose (rational basis test)

a. Most generous to government – police powers, public health and safety

i. Must be a rational relationship

1. Ex: prohibiting disposal of dead animals in street

ii. Here, P argues there is a rational purpose, but the prohibition does not further the purpose

iii. Ct held there is sufficient evidence to show there is enough to satisfy the purpose and it is rationally related.

1. This statute does not trample fundamental rights – ct is stricter when there are fundamental rights at risk

2. Not a suspect classification (ex: women can’t do something)

· These laws have been upheld.  (Breed specific legislation)

· Problem – have been enacted and then repealed for other breeds of dogs.  Most cases hold it is ok to prohibit pit bulls.  One case said it was too vague to ban pit bulls.

· p.372 – “Inherently dangerous puppy” case

Issue:
First Amendment
Parameter:
Free Exercise Clause

· A statute interfering with religious beliefs will always violate the Free Exercise Clause

· BUT, a statute dealing with religious conduct will rarely be invalidated

· Rule:
If the government action burdening religious conduct is neutral and applies to others who engage in the conduct for nonreligious reasons, it will be upheld despite the burden on religion.

Church of the Lukumi Babalu Aye v. City of Hialeah (p. 374)

Issue:
Free exercise of religion (Are the regulations banning animal sacrifice constitutional?)
Facts:
Santeria church moving into Florida neighborhood.  Religion tried to be more open.  Bought a piece of property.  City council passed the regulations to keep the church out of their city, but used “animal rights” to try to support their regulations.

Rule:
Strict Scrutiny (p. 377) - Law is presumptively invalid.
If statute infringes on fundamental right and is not content-neutral, must be:

1. Compelling interest

2. Narrowly tailored to meet the compelling interest

Application:
Here, the city obviously intended to discourage the religion.

Conclusion:
No, the regulations banning animal sacrifice are unconstitutional.

Concern:  some ppl read this case as “First amendment is more important than animal rights/animal cruelty.”
Concurring opinion:  If the law really did intend to protect animals and specifically said the only way to humanely kill was __ and did not mention religion, this law might survive strict scrutiny.  Does not target any religion.  Targeted at protecting animals from cruelty.

· What is a religion?  CA tried to define it unsuccessfully.

· Veganism.  P. 387 - We tend to not think of veganism as being a religion.

Issue:
Freedom of speech  (U.S. v. Stevens – print out from Lexis.)
Facts:
Fed statute makes it a crime to sell a depiction of animal cruelty for profit.
· Exceptions: scientific, artistic value, etc.
· Background info – purpose was to prevent crush videos.

Issue:
Is the statute unconstitutional?

Rule:
Strict Scrutiny - Law is presumptively invalid if it limits the content of speech.

· Obscenity, defamation, fraud, incitement to criminal conduct – unprotected speech

· Depictions of cruelty to animals not added to the list.

· Law is overbroad if substantial number of applications are unconstitutional.
Application:

· This statute prohibits a lot of speech, more than it was targeted at.  It is overbroad.
· If the statue said it was illegal to possess, sell videos that depict the crushing of animals for sexual gratification, it would probably have been upheld.  Then it would not have applied here bc it was dog fighting videos.  Could also apply to hunting magazines, etc.

· Court does not want to do a cost-benefit analysis.  Some categories are unprotected by first amend, but not bc of balancing.

· Child pornography analogy – the market is intrinsically related to the underlying abuse.  Inherently helping it happen.  If this is true, isn’t this also true for animal cruelty videos?  Ppl won’t make them if you can’t sell them.

· The court does not find this analogy to work.  Ferber case is limited in application.
· Professor Buhai disagrees.

Conclusion:
Ct of appeals - Unconstitutional.  Supreme ct. - Unconstitutional.

Dissent – Alito

· Statute intended to do something valuable.  Remand and let ct decide if he is covered by it.  It is not overly broad.

· Construction - Construe it as constitutional if possible; construe it to only apply to depictions of animal cruelty and exclude depictions of hunting, etc.

Ouderkirk v. PETA (p. 404)
Facts:
Chinchilla ranch sued PETA.  PETA people pretended they wanted to buy the ranch.  Ouderkirks allowed PETA to videotape their farming practices.

Conclusion:
Defendant (PETA) had a right under the First Amendment to disseminate the information containing the P’s likenesses.  The facts disclosed cannot be considered personal and intimate.  Use of the images was not for commercial purposes (p. 408).  The information was about a matter of public concern.  D is entitled to summary judgment.
Issue:
Hunter harassment cases - Is the statute vague and overbroad?

Facts:

Connecticut passed hunter harassment act.

Rule:

Vague – person of ordinary intelligence would not know it is prohibited

Application:
Does it prohibit speech or conduct?  Yes.
Conclusion:
Yes, the statute is overbroad and vague.
· Prohibits offensive or annoying speech – overbroad.

· “interfere” is too broad. There is not enough detail about what “interfere” is, therefore overbroad.

· Connecticut act includes acts in preparation – could mean even the purchase of food and clothing.   Any conduct that interferes with the Act would be prohibited.  Ex:  standing in hunting store and speaking with someone about why should not hunt would be a violation of the act.

· Note 2 p. 413-414  how to determine if statute is overbroad.

· Hunter harassment cases can be upheld.  State v. Miner

· p. 418 – distinguished Connecticut statute.

Chapter 6:
Commercial Uses of Animals
Parameter:

· 17,000 animals killed each minute in the US.  Assuming we will eat them, how should we treat them?

NJ SPCA (p. 421)

Legislature:
Farm animals should be treated humanely

P. 422

1. Department did not comply; did not create humane standards

2. When they created standards, they were too general/vague

a. Ex: “what is routine is ok”

3. Failed to create an adequate regulatory scheme

4. Embraced a variety of specific practices that are either inhumane or are not useful

Court is trying to decide: Did Agency do what it was supposed to do?

Conclusion:
Some, but not all, regulations are invalid

· Court ruled for Agency on broad challenges
· Specific practices:

· Safe Harbor – Court said the problem is that there is no evidence that the Agency analyzed whether the practices were humane or not.  It is not permissible to have the vets decide what is humane.

· Court strikes down the safe harbor provisions

· Impermissible sub-delegation

· Humane practices ≠ common husbandry practices

· Tail docking – inhumane

· Castration, de-beaking, toe trimming – ok (p. 436)
· NJSPCA argues these are unnecessary bc only required bc the animals are in close quarters.

· Court says it is not deciding whether close quarters are ok.  Bc they are in close quarters, these practices are ok

· These procedures have a valid purpose, BUT are too vague.  What does it mean to “minimize pain”?  Who is a “knowledgeable person”?

· Can do these things, but Agency must clarify how they can be done in a humane way

· Crates and Tethering (p. 439)
· Legislature has already spoken

· Therefore, Agency must follow Legislature

· Therefore, these are ok

· Sick and Downed animals (p. 440)

· Specific enough, therefore, this is ok

Note 4 (p. 443):  Nothing covers downed animals that are not cows
Note 5 (p. 443):
Florida Constitution – limit the cruel and inhumane confinement of pigs during pregnancy

Issue:
Branding Cattle

HSUS v. Lyng (p. 445)

Facts:
Milk price protection program.  Needed to determine who owns which cows/which cows were part of the program.  Secretary said “must be hot iron facial branding”

Issue:
Is hot iron facial branding arbitrary and capricious?

Application:

· HSUS has standing

· Court looked at the amount of pain and suffering the animals undergo

· Lyng says:  Hot branding is faster and causes less suffering

· HSUS says:  Hot branding is not better

· Usually court says the evidence is unclear and defers to the Agency

Conclusion:
Court sides with HSUS.  Facial branding is arbitrary and capricious.

Sub-Issue:
Irreparable harm (p. 449)
· Farmers cannot comply with Federal law (facial branding) without being in danger of violating State law (cruelty to animals statutes).

· Therefore, an injunction must be granted.

Issue:
Taxpayer Standing

· Allows people to not pay taxes

· People can sue to stop wasteful government actions

· Gets around the standing issue

HSUS v. State Board of Equalization (p. 452)

Issue:
 Can HSUS use taxpayer standing to stop government from giving tax exemptions for battery cages?

· Wasteful government action

· Government spending money on criminal/inhumane battery cages

· Egg producers receiving tax exemptions for buying battery cages

Conclusion:
HSUS has standing, BUT cannot assume conclusions of law

Procedural Posture:

· Demurrer – Assume everything in the complaint is true.  Still no claim.

· Government did not violate the law by allowing the exemption.

· Should try to get more clear standards.

· Ex:  What does “cage free” mean?
HSUS v. Empire State Development (p. 458)

Issue:
Can HSUS use taxpayer standing to stop government from funding companies that produce foie gras?

Conclusion:

· No.  HSUS is not complaining about government action.

· BUT, ESD must comply with Freedom of Information Law (FOIL) request.
ALDF v. Provimi Veal (p. 460)

Issue:

Veal - Confinement is inhumane
Conclusion:
The cruel treatment of animals violates criminal statutes which are enforced by public officials not private organizations (p. 462)

Issue:

Veal is unhealthy for humans bc the animals are given sub-therapeutic levels of antibiotics

Conclusion:
State law preempted by Federal law (p. 463)

Sub-Issue:
Preemption (p. 467)

Sub-Rule:
Federal law can preempt in 3 ways

1. Express – statue says “Federal law is the law”

2. Field – Federal statutes occupy the field (there is a comprehensive regulatory scheme)

3. Conflict

Issue:
False Advertising

Note 6 (p. 468) – “Animal Care Certified” logo; UEP changed its logo to “United Egg Producers Certified”

Tyson Foods (p. 474)

Facts:
Complaint alleged that Tyson engaged in two advertising campaigns, which disseminated false and deceptive statements about its products in violation of:

· 17200 – unfair competition; 17500 – False advertising

· Tyson changed its ads
Note 5 - Oprah (p. 476) – Mad cow disease

Note 6 – McLibel (p. 478) – Brought factory farming practices to light; bad for McDonald’s

Note 7 – McDonald’s and BK agreed to animal welfare concessions

Issue:
Humane Slaughter Acts

Jones v. Butz (p. 485)

Issue:
Is the exception for Kosher slaughtering unconstitutional?

Application:

· P argues that the exception for Kosher slaughtering is unconstitutional; Kosher slaughter, by definition, is inhumane

Conclusion:

· No.  Even if the exception is inconsistent, it is not unconstitutional because Congress said it is humane.
Note 1 (p. 492) – Humane slaughter conundrum

Farm Sanctuary (p. 493)
Conclusion:
Kosher slaughter is constitutional

Issue:
Slaughtering horses

Cavel International (p. 499)
Facts:

Illinois passed a law that made it illegal to slaughter horses.

Application:
Cavel argues that horses are the only animals that they slaughter.  If they cannot slaughter horses, they will have to shut down.
Conclusion:
Court upheld the ban on horse slaughter

Unintended consequences – Now horses are transported to Mexico and Canada and slaughtered there.

Issue:
Animals used in research
Parameter:

· How do we protect animals used in research from mistreatment as much as possible?

· Animal Welfare Act does not protect birds, rats, mice

Taub v. State (p. 511)

Issue:
Is the animal cruelty statute applicable to research institutions?

Conclusion:

· AWA gives a comprehensive plan (p. 514)

· AWA preempts cruelty claims in animal research facilities

· Anti-cruelty laws do not apply to research animals

Note 4 (p. 514) :

· AWA does NOT preempt anti-cruelty laws

· Distinguish DeHart – AWA does not cover “possession” – therefore, no preemption

Note 6:
Secretly collected information (p. 515)

Note 7:
Covance Laboratories (p. 515)

· Lab sued former employee and PETA

· Can be sued for doing undercover work

ALDF v. Glickman (p. 518)

Not a research lab case.  Looks at AWA’s requirements for non-human primates

· 1985 – Congress passed Improved Standards for Lab Animals

· 1988 – ALDF sued to get regulations issued

· 1989 – Proposed regulations issued with requirements for social groupings

· 1990 – Revised regulations without requirement for social grouping

Problem:
Regulations not sufficient to protect animals

· Secretary’s Five Guidelines (p. 518)

· District Court agreed with Jurnove – Not sufficient

· The regulation fails to set standards

· The regulation completely delegates the establishment of such standards to the regulated entities

· Appellate Court disagrees – Requirements are minimal, but mandatory. (p. 520)  This case begins and ends with the fact that the Secretary provided NO engineering standards.  BUT in fact he did.

Conclusion:

Appellate court held that if it is a reasonable interpretation of the statute, it is good enough.
Issue:
Freedom of Information Act Requests (FOIA)

· We can try to get more information

· NIH funds research grants

· Company must put together proposals to get a grant

· What if we let the info out?  If research is confidential/trade secret, your competitor can get the information.

Issue:
Puppy mills (p. 532)
· Definition of animal “dealer.”  How can we regulate people who breed dogs and sell them from their homes?

· If we pass mandatory spay and neuter laws, it could help

Issue:
Circus Animals

Hagan v. Ringling Brothers (p. 535)

Facts:
Hagan (lion handler) was traveling with the circus through the Mojave Desert.  The train wouldn’t stop until 2:45.  The lion dies from dehydration/overheating.  Hagan is told not to say anything.  Hagan talks about it and gets fired.

Issue:
Wrongful discharge bc Hagan threatened to expose them for violating the AWA

Conclusion:
Hagan presented a prima facie case of wrongful discharge.
Note 1 (p. 538):  In Hagan, the court also considered P’s claim for IIED.  It was dismissed bc the acts all occurred during the course of employment.  Treated under worker’s comp, therefore, no recovery for emotional distress.

Note 2 (p. 538): Standing to sue for violation of AWA?  Not really.  Remedy problem.  The lion is already dead.  BUT, maybe if Hagan argued that he wanted to continue to work with lions and was afraid to do so because he was worried that other lions would die.
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