Legal History Outline
· Exam

· 3hours

· Closed book

· 3 parts

· General themes

· Law appearing to be more objective as time closer to the present

· Legal history showing law not to be particularly objective
· Unavoidable subjectivity

· Outside influences on law

· Conflict

· Everything is subjective

· Jurist claim that they are certainly objective today

· Recognition of objectivity as a worthy, although impossible, ideal

· Attempt towards self-awareness as a way to overcome subjective nature

· Striving towards historical wisdom/insight

· Examining whether racist/sexist/homophobe is a state of being or characterization of associated social view
· Further whether bigotry is action based on bad intent or whether it can actually be based on positive intent though historically misguided
· Discrimination as a natural human instinct, no innocents among us
· In light of burden of deciding major decisions, ways in which courts attempt to insulate

· Formulism

· Moral issues viewed as part of justice prerogative

· Warren question of whether something is fair

· Explicit political/pragmatic solutions

· Historical Analysis Approaches

· Presentism – viewing historical actions purely through modern values

· Timebound/contextual judgments

· Timeless/contemporary judgments

· Relevant areas

· Legal context

· Cultural context

· Economic context

· Pynchon Court

· Government involvement in what are now perceived as purely personal matters
· Verbal abuse by wife, Lying Outside of Court, Playing cards

· Symon Lobell Case

· Prosecuted for selling liquor to Indians

· Servant Case

· 14 year old indentured servant accused of unlawful departure from service due to corporeal punishment

· Father of girl is also punished for not having returned her to her service
· Public Masturbation Case

· Private punishment

· Speculation that D was mentally deficient in some way and thus given some leniency

· Adultery and Illegitimate Child Case

· Recognition of the burden of raising the child, father required to pay for child’s upbringing

· Status Issues

· Indians never addressed with personal names and generally given harshest of penalties
· Identification of persons by their status

· Frequent Use of Suspended Sentences

· Use of fear of punishment more viable than actual punishment

· The necessity of compromise where the range of potential penalties is limited

· Maintaining the social status quo: punishment of indentured servant and her father

· Concept of Greatness (particularly with respect to dec. of independence)
· Greatness defined by ability to transcend time

· Meaning changing to different generations over time
· Dec. of Independence generally

· General notions of republicanism

· Issues & grievances of sovereignty

· Slavery issue

· Originally Jefferson had blamed King for blocking efforts to stem slavery
· Some tarrifs on the practice had been blocked by the king

· Provision taken out of the document during drafting so as not to upset pro-slavery states

· Slavery General at time of Declaration
· Existence of white indentured servitude in conjunction with black slavery

· American slavery constituted only about 5% of total slaves taken from Africa – slaves delivered to n. America (roughly 400,000)
· North American slave populations survived and increased, whereas in the Caribbean generally slaves were worked to death

· By the time of the constitution, most slaves were born in the U.S. and there were many prohibitions on new imports

· 1790 – 3.9 mill total U.S. population and 1/5 slave
· Rise of cotton as cash crop propelling slavery in the 19th century, despite previously waning in late 18th century

· Development of racism as way to counter the obvious conflict of non-freedom institution in freedom based government
· General Jefferson Background

· Owned a great many slaves, many acquired through marriage, although also obtained while president

· Always supported the abolition of the slave trade and end of the slave trade

· Believed that slavery was not only bad for slaves but morally & ethically degrading for the slave owners

· Concerns over white children seeing and being shaped by the tyranny of controlling slaves

· Also felt that the unbridled passions unleashed by such tyranny led to the mixing of the races
· Had intended to free all of slaves on his death but was so in debt at his death that all of his slaves were sold to pay off his debt

· Contrast with Washington who took great pains and objections of his family to emancipate his slaves on his death

· Edward Coles – neighbor of Jefferson – undertook efforts to emancipate slaves and started project where he took slaves to new territory, gave them land and training

· Jefferson felt project unlikely to succeed because slaves incapable he believed to take care of themselves
· Sally Hemmings – Jefferson’s reputed African-American mistress
· Originally a muck racker made the accusation against Jefferson
· Hemmings has 3 sons – all better treated than other slaves and played violin
· All freed around age of 21
· Strong DNA evidence that Hemmings sons were Jefferson’s 

· Jefferson always denied relations

· Notes on the State of Virginia – Jefferson

· Promotion of pubic education as means to promote virtuous citizenry to support democracy

· Promotion of public education as key component of republican view of democratic society

· Supports emancipation of slaves following passage of act
· Based on gradual phase out after educating young
· Envisioned sending former slaves out to form another colony and replacing them with working white settlers to take care of replacement labor

· Believed that deep rooted prejudices on both sides would lead to inevitable conflict that would destroy one of the races

· Amateur scientist classifications of differences of Africans
· Conclusion that Africans were mentally and physically inferior

· Believed that slavery was not only bad for slaves but morally & ethically degrading for the slave owners

· Concerns over white children seeing and being shaped by the tyranny of controlling slaves

· But Jefferson paternalism argument that slavery was for the benefit of slaves

· Also felt that the unbridled passions unleashed by such tyranny led to the mixing of the races

· Saw that Native American cultural achievements as evidence that native Americans had greater ental and physical capabilities than slaves

· Viewed slaves narrowly with their potential as a race essentially defined by their status
· Lack of experience with exceptional African-Americans: Frederick Douglas
· Only seeing slaves on unequal status

· Slavery in the Constitution – never uses actual term
· “3/5” of all other persons – slaves counted at 3/5 for both representation and taxation
· Slave trade clause – could not prohibit importation of slaves prior to 1808

· Congress did so in 1810

· Fugitive Slave clause – non-slave state has to return runaway slaves to slave states

· Slavery as component of republican thought

· View that fear of mob rule or danger of working power protected by the institution

· John Marshall

· Creation of the modern role of chief justice

· Colonial Judges

· Combined roles as agent of the king and adjudicator
· No tradition of independence

· Early Court

· Justices involved in political actions
· Court fails to overturn the alien and sedition acts

· Lack of viability

· John Jay refusing to serve finding that the court was a powerless body

· Marshall personal background

· Born in Virginia – oldest of 15 children, homestudy
· Served in revolutionary war including valley forge where he made connection with Washington

· Practiced law in Richmond

· Served in VA house of delegates

· Involved in discussion over passage of constitution

· Committed Federalist

· Became Sec of State under Adams and then appointed Chief Justice
· Served 34 years including duties as riding circuit

· Relaxed jovial manor and clear social abilities

· Convinced justices to live in same boarding house developing camaraderie

· Helped to propel unanimous decisions on most cases

· Legal views

· Generally relied upon legal principles, rather than precedent

· General Relationship with Native Americans

· Stages of relationship

· Hunter/trapper adopting Indian ways while individual settlers traveled in ways
· Cross pollination of ideas and trade
· Acquisition of Land from Indians
· Legal sessions of land – sometimes fraudulently
· Negative influence of disease, liquor, loss of game, and modern conveniences

· Worcester v. Georgia (1832), p. 48 
· Worcester convicted for crime of residing within Cherokee territory without a permit.  Georgia on the other hand does not recognize Cherokee treaty and attempting to undermine Cherokee rights as well as power of federal gov. & courts to interfere with these boundary decisions

· Worcester initially being prosecuted in order to force the issue on behalf of the Cherokees

· Marshall’s treatment of claims of Cherokee and American settlers rather than as discoverer having power as bringing enlightenment to savages

· Marshall recognizes however that he will have to deal with actual power situation on the ground
· Marshall has an extensive discussion of the treaties involved with native Americans
· Because of previous decision that native Americans were not a separate nation, Marshall is trying to underscore the ability of the Cherokee nation to represent a separate legal entity that can hold treaty rights

· President Jackson had in prior letter said that treaty were just evidence of military weakness of the states, claiming that Indians held no legal rights
· Marshall finds for Worcester, finding that Georgia’s laws were in violation with federal treaties and as such federal law

· SC subsequently special mandate to Georgia to overturn their decision

· Jackson stating: “Marshall has made his decision, now let him enforce it”

· Georgia’s efforts to claim Cherokee land continue, through land lottery
· While some Cherokees left Georgia under a new treaty

· Remaining Cherokee driven by Gen. Winfield Scott out of Georgia to Oklahoma, “trail of tears”

· Regardless of practical defeat of Marshall’s decision, the effect of Marshall’s holding giving power to these treaties and federal authority over these issues has eventual significance in future cases
· Uliana Notes – missed class

· 1/17/05

· to what extent can our law be moral

· Determination of who has land rights is complicated, given diff. infrastructure. 

· land claims work. cheap land was a huge opportunity. 

· for NA, land was part of their spiritual life. 

· Land was critical, essential to virtue (moral excellence), independence. 

·  

· Graham Lessee v. McIntosh, p. 36

· Indians not a party of that controversy. 

· Europeans: English, Spanish, French

· Then also NA vs. Europeans. 

· Europeans get a legal title. 

· initial discovery claim is critical to Europeans, England gets their claim first, French get to LA, Canada , Spanish, Florida and Cal . 

· does Marshall feel that discoverors by planint the flag truly conquered, taken possession of the land. 

· p. 39, in the moral nature, who should have this land, argument he alludes to certain occupations or ways of living that give a higher claim. Ideologically, how do we justify. one way to say that higher level ec. development, more advanced people have prevalence. but he doesn't go into that. instead goes to a more politic way to say that, it may not be right, this is what we have to do. 

· otherwise, would not be a successful decision, it would fail if ignored. 

· What are the criteria for a successful decision: 

· His talking about the Europeans, and their pretensions, not about us, distancing himself from it, this is what they though, describes them as a modern historian, does it make a diff that he is not signing on the moral justification for this. 

· He has a problem, by virtue of his realism, he describes  pote. serious tension â†” right and might. New nation, republican ideals, democracy, 

· where does right come into this from his point of view, what is the check on conquerors' poss. tyrany. Humanity however acting on public opinion. we are going to treat them right. idea of goodness in people as product of democracy. why don't we trust other countries: monarchy, tyrans, close aristocracy, 

· part of what we are doing here to see world s Marashal might have seen it and also as us, form his propsective it would be silly to say would not put up for excesses of tyranny, discrimination can be widely popular. 

· winning argument, result is that everybody is against hte court, court loses claimm to larger persuasion, whether by next appointees to the court, enforceability, so in this sense, we have to read as an opinion of a politician, tyring to win his way with the pol. realm, possible realm, no way to say otherwise, b/c all white settlement in the nation is to the contrary. 

· bottom line: grant from the state of VA recognized. 

·  

·  

· One of the major challenges is how is going to expand to the west. 

·  

· self-interest, look for that, president Monroe message to Co. what else to accept the benevolence

· what would be the western discourse: rights! the idea here is that from cont. perspective, rights are important, they trump benevolence. 

· rights holders have rights to demand self-determination. fundamental notion here that groups have to have a fund. right for them. 

· nobody could imagine integration, that makes it consistent.

· *develop larger tools for assessing claims of benevolence, not by nature insincere, reasons to be suspect of it. 

·  

· federal policy was to try to secure to remove them by consent, treaties. 

·  

· The Cherokee Nation v. the State of GA, p. 44
· discovery of gold there, so whites would not let it go. green light to establish to establish their sov. over indians, several laws attacking their aut., barred from testifiying in cases involving whites, punish those who were preventing moving to west. 

· the resistance is political. 

· perfect and original right to remain there? Co. not moved by that, find a lawyer, William Wirt. J problem, he researching interestingly: what would Justice Marshall think? 

· Whites want free terriotory, what is missing: why this argument repugnant: same problem with benevolence (self interest, difference â†” choosing to emigrate, and having made to move, the most persistent serious racial group discrimination problems. 

· Jackson understands Am. history as opp. for freedom and advancement, he only can manage to transpose it on Cher . nation. 

·  

· sovereignty notion: ability of self-help, military force.  

· Creation of the Penitentiary

· 2.2 million in U.S. prisons, 170,000 in CA
· Largest ratio in the world including previous Soviet Union and apartheid South Africa

· This is a serious shift since the 1960’s when U.S. rates were similar to those of other nations

· Causes behind the surge in late 20 century incarceration rates

· War on drugs – as part of a conservative backlash against counter culture

· Affected by longer sentences for offences

· Increases in violent crimes from mid-60’s to 80’s

· 1950’s as historical low in crime rates

· Great Depression as high crime rates

· Demographics

· Increasing urbanization of populace
· Immigration

· Increasing divide between rich & poor – fear of the rich 
· Establishment of professional crime organizations

· Strength of social & governmental institutions

· Correlation between crime and poverty
· Incarceration rates not following

· Immigrants not understanding use of police institutions
· Culture – media

· Economy changes over past 30 years
· Increase in costs for basic items: land, health care, education

· Concern over disorder as related to many changes in society over the time period

· Penitentiary in 19th century seen as American achievement
· deTocqueville originally came to study U.S. Prisons

· shift from use of branding, whipping, shaming punishments
· also reaction to English reliance upon death penalty for wide range of penalties
· reaction to social upheaval of the industrial revolution with reluctance to create professional police force 

· French example of police force used by King to spy on and control the populace

· Shift in social dynamic with many criminals coming into societies from outside rendering many previous penalties ineffective
· 1790 – 1815 period of experimentation

· Some states create new method of using hard labor as penalty
· New England using new jail system method with cells
· Generally were a failure as criminals congregated and planned new crimes
· 1815 – 1830 : creation of new American Penitentiary
· Separate Cell system – essentially use of solitary confinement with no work
· Failure as many suicides due to solitary confinement

· Many repeat offenders

· Silent System – requirement of total silence during working hours and separate cells at night
· Use of whip to control

· Cheaper since prison can pay for itself and uses fewer cells

· Penitentiary as enlightenment product and republican government

· Reaction to oppressive use of capital punishment and physical punishments

· Right to punish not to brutalize

· Degradation of punisher related prior punishments

· Social Justice push within some Christian societies pushing prisons as a humanitarian development
· Reaction to tyrannical violent forms of punishments

· Social Requirements of such a shift to modern penitentiaries

· Requirement of strong economy and government taxation model in order to provide support

· Eastern Penitentiary as most expensive public building of its time

· Requires effective state gov. to provide coordination and support
· Results in greater state over local power with this penal authority

· View that penitentiary will lead both to inmate reform, greater protection of society, and greater deterrence than prior penalties
· Post-revolutionary American Society Needs – threats to order
· Feeling of unease associated with breaking down of social barriers: power of church, power of society

· Ability of social fluidity: change in the structure of society

· Conversation with Lynds, p. 80

· Support of Auburn (silent) system using whip over solitary confinement model
· Nature of the type of person who could actually control & run a prison

· Oppressive Lynds as type required as opposed to actual liberal reformers making humanitarian changes
· Belief that whip is more humanitarian than use of solitary confinement

· Prisoners more negatively affected by solitary confinement

· Punishers more greatly affected by the whipping, less affected by solitary
· Dickens recognition, p. 83

· Reformers creating an even more horrible punishment than that which they sought to reform.

· Period of Prison Reform 1815-1830
· Loss of interest in prison reform 1850-65

· Increases in prison populations as population grows

· Increase in foreign born prisoners, moving to a majority of the prison population by the end of the century
· Modern problems: costs on prisoner families, prisoner abuses
· Shift in power dynamic

· Attempts to change the nature of criminals and concerns over whether this is really possible.

· Issue over expansion of state power through expansion of penitentiary issues.

· Accumulation of centralized governmental power

· Shift of local community burden/power to centralized state power
· Why would the penitentiary become prominent in a new democratic society

· Celebration of choice also contains responsibility to perform in certain function, taking full weight of punishment
· Fluid society requires higher individualized punishment in order to prevent individuals from simply moving from place to place
· Difference between European punishment and American punishment

· Theory of European prisons upgrading prisoner status to the level previously enjoyed by elite prisoners

· Courtship, Marriage, and Property in New Republic – gender issues
· Shifts in gender treatment

· Gradualist method: slow shift within present dynamics

· Radical: complete overhaul of present classifications
· Overall Issues

· Shift between public and private matters, where the court can and cannot become involved

· Social context, time-based realities of gender positions that shape the cases

· Courtship

· Harriet Paul v. Peter Frazier 1807 (suit by woman for having be seduced under pretenses of courtship leaving her pregnant), p. 91

· Court finds no cause of action despite sympathy
· Since no breach of contract for marriage, court does not find a valid complaint
· Court finds that since woman willingly participated that she cannot claim to have be the victim for fornication, since she is also culpable (either chaste with no claim or a whore with no claim)
· Courts fear that women could use such a cause of action to manipulate men

· Despite this case, there is a cause of action for seduction in many jurisdictions at this time

· Wightman v. Coates 1818 (suit for breach of marriage contract where no express promise made but potential implied contract through letters and long courtship), p. 92

· Court holds that implicit K can be held against man, largely on policy grounds
· Key significance of what the act of corresponding would imply
· Court fear of legalization effect of requiring an express promise would undermine the traditionally modest view of courtship (idealistic concept of personal, individualistic courtship)
· Contrast with the European model of arranged marriages fixed by families with contractual formality
· Policy support for not only binding contract but support for marriage contract as fundamental to ordered society
· Issues highlighted over tremendous loss prospects associated with a broken engagement
· Total dependence of women on prospects of marriage with men developing a significant damage potential
· Fewer men then women in the period putting additional pressures

· No chance of living independent life, thus putting pressures on the family to take care of daughters

· Presumption of additional responsibility upon man on to safeguard the interests of woman in engagement

· 1930’s Anti-Heart Balm Cases

· Removal of statutes that protected women for damages as a result of broken engagements

· Marriage, Property, Women’s rights
· Trends

· In western frontier states women traditionally given vote earlier and rights earlier as a result of the fact that fewer women in those areas giving them more power
· Feme-covert (tradition view of married woman existing only as part of husband, under his protection and influence), p. 95
· Blacktone’s commentary
· “the very being or legal existence is suspended during marriage”
· Incorporated and consolidated into that of the husband
· Metaphor of romantic unification through marriage

· No ability to contract between the partners during the marriage because they are one unit

· Husband could refuse to accept any contract made by the wife

· Nathan & Mary Bayly Marriage Agreements (marriage, separation agreement, and then reconciliation agreement), p. 97

· Mary given freedom as part of separation by giving up her dowry and promising not to marry again so long as he is alive
· Concept that marriage contracts could be modified, law doing the service of individual choice in modern American view

· Background re family in New Republic
· Voluntary association of loving couples, not a feudal, economic based union

· Emphasis on the individual value of each partner

· Development of concept of childhood as actual developmental stage as opposed to younger persons with little difference in their roles.
· Matrimonial guidelines defining marriage for women as act of submission
· Concerns that if women were to insert themselves into public affairs they could betray the proper maintenance of the household
· View of women as caretakers of domestic bliss, sealed through their own submission to husband’s will
· Early Development of women’s rights movement
· Woman’s issue development in late 1700’ & early 1800’s

· Can women be virtuous when not free

· Married Women’s Property Acts (1840’s) p. 100
· attempts to codify American law 
· Debt relief as major driving issue

· Protection of women and children from dangerous economic decisions of husband
· Gave middle class women some protection already allowed wealthy women through trusts

· Concerns that such rights could create division within marriages

· Schindel v. Schindel (1858)(brothers) p. 100 – two brothers who marry two sisters but first marriage fails, second brother takes separated wife’s property for her and to her mother, and former husband sues to have it returned.
· Court holds for the former husband and demands return of the marital property, finding that Acts were not meant to annul the nuptial tie and husband’s property rights, just to protect wives from debt collection.
· Court’s dicta that such an interpretation of the acts as to allow complete independence of women would allow women to annul the marriage contract, overturning western civilization based on family units
· Modern theme of destabilizing effects of weakening marital bond

· Schindel v. Schindel (wife) p. 102 – separated wife trying to reclaim control over her property brought into the marriage.

· Court again rejects the use of the Acts in this way, finding that wife did not have good cause for separating which would have required maintenance under common law
· View that harsh words insufficient to separate with rights

· View of marriage as a permanent bond after decision made

· That the turbulence of marriage bound by obligation, becoming good husbands and wives through mutual necessity
· Limited impact by the Acts but still begins to chip away at the irony of fem covert being implemented for the benefit of women.

· Declaration of Sentiments – Elizabeth Cady Stanton

· Stanton background

· Was well known in the time period as a radical women’s rights advocate
· Part of many special interest, reform movements in the early 19th century: temperance, abolitionist, prison reform
· Born to privileged family and had father who provided her with modern education, boys born in family all died, commiseration over only girls surviving birth
· Married to an abolitionist, but barred from participation in the meetings
· Put together initial conference on women’s rights

· Declaration drafted for this conference

· Many more people came than expected, had to have a male chair since it was a mixed event

· Critical of liberal establishment that pushed reform movements including abolitionism, but rejected rights for women

· Particularly frustrated with women who reject women’s rights

· Progressively becomes well-known radical speaker

· Takes parts in many lyceum tours

· Following civil war breaks with liberal movement because she is offended that freed slaves should receive rights still denied to women

· Declaration of Sentiments

· Use of declaration of independence as model in order to show hypocrisy of denying such rights to women
· Use of a founding document to inspire American principles of independence as well as propaganda effect
· Use of natural law precepts to underlie advance of women’s rights

· 4th resolution poking at separate spheres dynamic, demanding that if women are morally superior then they should be allowed to speak at religious assemblies

· Demand for women’s suffrage
· Controversy for even making such a demand as being too radical

· In light of fact that women had never previously had the vote making issue particularly radical

· Comparison of historical resonance of the document

· Background trends before and after the drafting

· Immediate change vs. gradual shift

· Reliance on irony or use of prior doc. As a foil
· Meaning of document of determined by events that occur afterwards

· 19th amendment ratified in 1920

· Economic Freedom and Competition in the New Republic

· US focus on consumers and their interests

· Political concerns and legal tensions over economic regulation

· Influence of economic opportunity providing citizens with freedom to rise above a set feudal station

· Legal Challenges for economic regulation/stimulus

· Promoting economic prosperity

· Responding to changes in technology, demographics with law that should be timeless
· How to define fair competition

· DeToquilville: profit motive as the defining American impulse

· Infrastructure developments (roads, canals) as a means to spur economic development

· Early tensions with taxation (shays rebellion)

· Development of credit/bond measures
· Development of corporations and charters

· Corporation permitted by jdx law

· Charter given set privileges by legislature or crown, often monopoly rights

· Charles Rive Bridge v. Warren Bridge p. 125 – whether K could be interpreted to imply exclusive right
· Background

· 1650 – exclusive ferry rights granted to Harvard College

· 1785 – charter given to company to build the Charles River Bridge
· Harvard requesting compensation for losing ferry traffic and granted annual compensation

· Toll charged

· 1792 – extension to CRB and West Boston Bridge granted
· 1828 – under political pressure to create less expensive traffic route the Warren Bridge is granted

· Warren Bridge privately funded and fee can be charged until paid off – soon making the bridge free
· CRB litigates because of loss of revenue related to Warren Bridge

· Larger Issues

· Reliance on legislatures vs. courts where significant personal economic interests at issue

· Concern over future of new technologies such as railroad

· Taney comes in as Chief and writes what turns into majority opinion holding that legislature could not tie the hands of future legislatures
· Jacksonian supporter – pushing changes and expansion of economic opportunities, accepting collateral damage
· Focuses on the fact that it is in the public interest to grant more grants and allow more bridges at lower cost
· Allowance to interpret K in light of larger public interest

· Economic view that enforcing expectations against gov. & public interest will limit future development
· Economic worldview of an economy that is constantly expanding

· Result that exclusive arrangements are actually contractually stipulated
· Concept of destructive change being part of future economic expansion

· Storey had originally written opinion supporting CRB but could not get majority passed, eventually writing dissent
· Supporter of Federalist view

· Concerns that elite decision makers must be protected in order for the economic growth, fear of burgeoning new entrepreneurs and the chaos they could bring
· View that simply a contract matter
· Notes significant technological challenges to building the bridge and the high risk taken on by the builders

· Underlying view that builders would have never entered into venture without protection from future lost profits related to other gov. decisions

· Economic view that future development will require assurances that there economic expectations will be protected
· Economic world view of status quo non-expanding economy
· People v. Fisher 119 (journeymen shoe makers punishing a journeyman charging too little money conspiring to get him fired from master)
· Background

· Evidence of transition in economic viewpoints

· Concept of natural balance of wages and prices

· Artificial changes to this balance is fought off 

· Outside influences on supply and demand begin to disrupt this balance

· Wage Fund Theory – idea that there is a fixed amount money to pay general wages, zero sum balancing, rise for one occupation depletes funds for another

· Malthusian – better wages or conditions for poor causes them to reproduce more and demand even more assistance

· Anti-combination Act in England – barred combinations of workers to demand better wages, etc.
· Use of conspiracy charges to bar pre-union activity

· Apprentice Journeymen Master – relationships
· Beginning to breakdown during this time period

· Developing pressures related to larger economy

· Does aggregation break down fair competition

· Holding that improper impingement of the free market for guild members to bond together to dictate the level of the market.

· Collective action undermining free market

· Outcome – limiting the ability of workers to act collectively, although corporations had this power – push towards using contracts to limit worker rights
· Conception of what the market should be shaping the law

· Changing markets push change in law

· The Law of Slavery

· Ulrich Phillips – 1920s history of slavery: slavery was dome for the benefit of slaves

· Kenneth Stamp – modern re-evaluation of the slave experience
· Demographics

· Rapidly expanding slave population that re-supplied itself

· Unlike in other new world areas where slaves die too quickly for expansion

· Roughly ½ million slaves transported to U.S.
· By 1825 – 1/3 of US population is slave 4 million by 1860

· 2nd most valuable form of property

· By 1824 an entirely Southern institution

· Many more people in the north

· 3/5 slave representation for House

· Fugitive Slave Clause in Constitution
· South is isolated as England moves against the slave trade

· Slave trade barred in most of South America

· Only Cuba and 1 other still have slaves by 1860

· The development of the cotton gin and the subsequent demand for cheap labor

· Exponential explosion of cotton production as a result of cotton gin

· Resulting that instead of dying out as framers had hoped, slavery began to expand

· Influence of large plantation model

· Even though most whites do not own slaves

· Most slaves also not on large plantations

· Universal law: any child of a slave mother was a slave

· Need to permanently divide free from slave and black from white

· Restrictions on ability to free slaves

· Restrictions on where freed slaves could live

· State of Alabama laws on slavery
· Restraint on killing slaves as means to limit slave insurrection and protect the image of slavery as a benevolent institution

· Bar on state assembly from freeing slaves without reimbursing owners

· Protection of oligarchical structure of slave owning whites contolling economy completely
· Laws preventing slaves from selling items or owning certain commodities like livestock in order to limit their economic independence
· Limits on conditions of free black as way to make sure that the institution is not undermined by the presence of free blacks
· Cannot teach free black or slave to read

· Limits on slaves congregating of the plantation
· Religion as controlled by whites is promoted, while influence of blacks to control religion is barred
· The State v. John Mann (1829) – Lydia, a slave shot by the person who had hired her from her owner after running away following dispute, criminal prosecution for attack on the slave – Mann had been convicted and fined $5
· Judge Ruffin

· Prior experience as legislator, before being trial judge and here on NC Supreme Court

· Owned two plantations but did not manage them directly
· Unpopular, found to be overbearing as lawyer and jurist

· Trial Court – evaluates as the rights of hirer of slave, whether Mann overstepped his rights in injuring a slave who did belong to him
· Evaluates along hierarchical arrangement of master, apprentice establishing limits on physical restraints within such a relationship
· Ruffin rejects this analysis, finding that such analysis impossible because slave is not free
· Non-coercive benefits to an apprentice creates entirely different relationship

· Hirer seen the same as an owner because of state of servitude does not change for the slave

· Holds that cannot prosecute without upending the relationship between slave and master
· Applauds statutes which provide for the general protection of slaves from masters

· View that reputation within the community would keep the owners from egregious mistreatment of slaves
· Protection of honor within small communities

· Continued belief that black population will eventually dwindle bringing controversy to a close
· Subsequent cases on Ruffin Court

· Cases support defense for slaves of provocation

· Ruffin however rejects ability of slaves to use provocation as a defense for attack against whites, arguing that slaves are submissive and never exercise such decision and then is outside of the norm
· Gorman v. Campbell 147 (slave who had been hired out to work on boat drowns while cutting log in the river against the orders of the boat captain)
· Issue of whether captain is liable for death of slave, when slave acted against his orders in working in the river but captain did not actively pull the slave out of the water:  Yes – burden is placed upon hirer to essentially protect slaves from their own foolish decision, even to the extent that they must be chained to keep them from entering dangerous situation
· View of slaves as children who cannot reason to keep themselves out of danger, no assumption of risk on the part of slaves

· Law occurring within boundaries of certain accepted social norms: slaves as property

· Tolerance for injustice based on a need for order
· Lack of moral imagination

· Self-delusion

· John C. Calhoun – On the Oregon Bill (1848)

· Abolitionists taking extreme positions that block the political compromise of the middle
· Violent reaction in the South to abolitionist writing

· Framing of question as a moral issue which could have no compromise

· View that simply being against the slave trade as not enough

· Concept of American exceptionalism as requiring an emotional, moral debate on this issue: city on the hill

· Calhoun view that attack on slavery as an attack on white, southern liberty

· Federalism issues of regional views being overruled by national sentiment
· History of Expansion of Slavery

· Northwest ordinance – barred slavery in many northern areas

· Missouri compromise – Maine & Missouri brought into union – Maine as free & Missouri as free, also Louisiana Compromise area divided along geographical line that allows slavery to the south and not to the north

· Free soil movement – white on white violence over slavery from smaller white farmers resisting expansion of slavery’s economic model
· Runaway slave laws and intense northern displeasure with slavecatchers working in the north

· Calhoun background – trained in Litchfield, Conn as a lawyer after attending Yale

· Dissatisfied with law career and entered politics

· VP under Adams

· One of the great 3 of the senate; Clay, Webster, & Calhoun

· Started out as a federalist but became strong sectionalist

· 1828 Tariff Act as a key turning point for him

· North as pro-tariff to protect northern industry, south as anti-tariff since no real industry and had to sell goods in countries

· Nullification theory – individual state rejecting federal laws that they felt were unconstitutional

· Jackson threatens to hang southerns from trees

· Calhoun resigns as Jackson’s vp and goes to senate

· Calhoun believed that slavery was beneficial to African slaves

· Instituted gag rules that prohibited discussion of slavery on southern slavery

· Calhoun dies just two years after this speech, fairly unpopular, feeling that the union was doomed to dissolution

· War with Mexico that brought new territories into the union

· Calhoun against the “forbidden fruit” of taking this territory since he realized the problems of deciding whether these territories would be freed

· Wilmot proviso – slavery should not be introduced into these territories since slavery had already been barred by Mexico, despite Missouri compromise

· Calhoun argues that the takings prevents gov. from barring slavery I these territories
· Calhoun Analysis in Speech

· Constitutional protection of property including slaves, thus allowing transport of slaves into all states, thus preventing Fed. gov. from barring slavery in any state
· Incredible radicalization of the argument – threatening northerners with expansion of slavery everywhere, not just continued existence of peculiar institution in the South

· Essentially a solid argument based on takings clause and constitutional acceptance of slavery through 3/5 representation, fugitive slave clause, and slave trade clause

· Argument that Southern states are being subjected unfairly to Northern dictates
· Response to free soil degradation argument is that working in the fields like slaves does not degrade
· View that classes in the South are based on race unlike North where they are based on wealth – Southern society have greater equality and mixing among wealth status: all whites have a superior position because they are all above blacks
· Calhoun view that rights are not naturally inherent to people but have to be earned

· Freedom is something to be earned, not something summarily granted

· Frederick Douglas

· Background

· One of the first civil rights advocates

· Was of mixed race and frequently faced questions related to same
· A representative of race in time when many questions related to same

· Born into slavery in Maryland with save mother from unknown white father

· Covertly learned to read

· Hired out at 16 to a notorious “slave-breaker”

· Attempted to escape but was betrayed by fellow slave

· Luckily not sold into deep south which was frequent punishment

· With some earning and help of free fiancée was able to escape

· Later bought his freedom in order to prevent recapture
· Became full-time lecturer on behalf of abolition

· Famous from autobiography, re-written 3 times during course of life
· Post-civil war seen as somewhat of a sell-out having promoted freed blacks to remain in the south for improving conditions

· Although later involved with anti-lynching campaign in 1890s

· Speech – What to Slave is the Fourth of July

· Separation related to yours father, your celebration
· Identification of group resisting change in revolution as the timid, prudent, monied class
· Declaration of independence seen as embodying the principles grounding the country

· Lulling audience into sense of celebration, then turning on them in mockery from the point of view of the American slave.

· View that constitution could be salvaged, that it was not reconciled with slavery

· Dred Scott Decision (1856) – Chief Justice Taney

· Political Background

· Compromise of 1850

· Clay/Webster – admitted CA as free state, settlement of TX boundary with Mexico, New Mexico, & Utah left for local decision, new federal statute bolstering fugitive slave
· Destroyed Whig party because of sanction of fugitive slave track

· Republican arise as free soil party

· Kansas Nebraska Act1854 – allowed in territories with local decision re slavery

· Leads to violent actions particularly in Kansas between pro-slavery and abolitionists
· Issue of whether anti-slavery Kansas compact could be recognized

· Elements of Opinion as a “bad” decision

· Failure of ultimate dispute resolution

· Case Background

· Originally argues that was promised freedom following masters death
· Having been taken into Missouri argues that was granted freedom from being on free soil
· Although lost state court action and lower federal diversity decisions, political interests continue to push all the way to the supreme court

· Buchanan, new pro-slavery president, pushing for clear judicial decision to end slavery in territories argument
· Case Issues
· Citizenship Issue – whether could even bring under diversity, etc.

· Framing this not as purely federal court citizenship issue, but as constitutional view of whether certain groups could be citizens of the national polity in any fashion

· Discussion & comparison with native Americans as free, separate society – as if slaves were naturally enslaved
· Continuing qualitative assessment of slaves as culturally beneath even Indians

· Grounding decision in race by saying that discussion relates to all blacks including those emancipated

· All white people (women, children) considered citizens, regardless of ability to vote, etc.

· Taney ignoring the ongoing prior debates over the issue of slavery and limited rights for slaves and basing decision on history of never giving blacks rights

· Ignoring the variances of slavery in various areas, the broad range of views on slavery, etc. to make a simplistic historical argument

· Use of original intent analysis to restrain broader interpretations of constitution

· By constitutionally barring rights for blacks, Taney is removing the issue of slavery off the political table – only allowing change through constitutional amendment
· Establishment of a hierarchy based on race that Taney finds to be absolutely binding, a purely white supremacist argument
· Choice of Law Issue – whether federal or state law and which state law would be applied
· Finds that Missouri law would apply where Scot would have remained a slave

· Constitutionality of the Missouri Compromise: whether Congress could actually require freedom in certain areas
· Although rejects Scott’s jurisdiction, moves forward on regardless on holding of related issue
· Holds that Constitutional provisions regarding admitting new states only related to territories then known of at the time
· Makes DP argument that takings clause cannot bar taking property slavery in the territories
· Argument that Congress could not bar first amendment in the territories nor the 
· Common Law status quo (Sommerset decision) was that slavery did not exist without slave laws

· Case Postscript

· Celebrated in the South
· Made up a significant part of the support for Lincoln

· First case to find a major act of Congress unconstitutional

· Radicalized further the abolition debate

· Lincoln

· Background
· Westerner with no formal education or social standing

· Often seen as a hick with barnyard humor but still clearly brilliant

· Religious but questioning of church teaching and dogma

· Mother dies when he is 9, Sister dies at 19, First love does at 21, Multiple children die
· Almost entirely self-taught, only 1 year of formal education

· Wide ranging appellate practice in Illinois

· Like to as country hick, apparent congeniality in litigation

· Elected to Illinois legislature and elected in 1846 to 1 term in Congress
· Was against the War in Mexico

· Famous 1858 Lincoln Douglas Debates – for Senator from Illinois
· Stephen Douglas proponent of local decision re slavery: Nebraska-Kansas

· Significant race baiting and other low debate tactics by Douglas attacking mixing of the races

· Douglas wins election

· Fame from debates establishes Lincoln as the leader of new Republican party, except that not well liked by Northern republican elite
· Argued essentially that slavery was morally wrong but legally protected in certain areas of the country but not in the territories

· Prior to emancipation proclamation, consistently held that federal government was limited in its power

· June 1858 House Divided Speech

· Fuels southern impression of Lincoln as radical abolitionist

· Lincoln had originally supported a proposed thirteenth amendment that protected slavery in the southern states
· Civil War

· Powerful forces in the north seeking a negotiated settlement with south

· Difficult re-election against General McClellan who represented these views

· Elected in November but not inaugurated until March by which time southern states had seceded

· Won with only 40% of electorate

· Southern democrats split, Lincoln wins no electoral votes from South
· War progressively radicalizing the legal argument underlying it

· First Inaugural Address

· Attempt to pacify south with view that he would not attempt to undermine slavery in the south
· Focus on union and inability of the two section to remain separate

· Legal argument against the theory of nullification and state sovereignty
· View of Constitutional requirement to hold union together
· Idea of secession as theory of anarchy and despotism that rejects collective democracy
· While respecting the Dred Scott decision on its specific merits as means to protect rule of law, rejecting court’s role to dictate public policy to the country

· Discussion that physical separation is not possible between the states

· Emancipation Proclamation 1863

· Pressures from Republicans to connect emancipation to the war effort

· Lincoln personally committed only to saving the union as primary issue, finding emancipation as purely secondary issue

· Concern over effect of emancipation on border states

· Servile insurrection – revolt of slaves driving concern, as well as flood of former slaves into northern labor market
· Opposition to emancipation within the military
· Loyalty to McClellan within Army of the Potomac, who was not in favor of emancipation and was in favor of negotiated settlement

· Lincoln seeking volunteers within black clergy to start black colony elsewhere
· Frederick Douglas severely criticizing Lincoln’s policies

· Following victory at Antietem, announces emancipation Sept. 1862

· Results in political losses for Republicans in subsequent elections

· Lincoln only freeing slaves in ongoing areas of rebellion, simply listing those territories
· Constitutional concerns over taking property

· Link between this and suspension of habeas corpus

· First official shift of federal policy against slavery that permanently shifted the debate

· Clause involving allowing blacks in the military as important for future citizenship claims 

· Douglas pushing recruiting drive for blacks to enter the military

· Gettysburg Address, Nov. 1863

· Followed a two hour address from a professor of rhetoric
· Little audience reaction following the short speech

· Tying the concept of “all men equal” of whether this could truly endure, whether the principles underlying the country will truly survive
· Framing the war around abolition for the first time

· Non-specific references to freedom allow Lincoln to claim the generalized protection of the principles underlying the Declaration and the founding

· 2nd Inaugural Address 1864
· First president since Jackson to win re-election, impending Union victory
· Somewhat somber speech attempting to disperse blame for the war, trying to find conciliatory tone for future reconciliation
· “and the war came”

· The inevitability of the conflict

· Biblical references: the prayers of  neither have been fully answered
· Explicit religious condemnation of slavery

· Focus on achieving peace and reconciliation once the battle is won

· April 9, 1865 – Appomattox

· April 14, 1865 – assassination

· Mourners lining railroad tracks following funeral

· Reconstruction

· Klauswitz – war as politics by other means

· Effects of War

· Push of industrialization in the North

· End of Slavery, whereas before its future course had been the issue

· Vast effects of the deaths related to the war, loss of property, and industrialization in the South, ongoing poverty issues
· Development of civil rights as an issue

· What type of liberty will be available for former slaves

· Sea change in state-federal relationship

· Andrew Johnson – Lincoln’s vice president
· From border state of Tennessee and was strong unionist

· Poor upbringing

· Had been military governor of Tennessee during war

· Turned out to be extremely hostile to rights of African Americans and significant supporter of state autonomy

· Was also generally incompetent

· Showed up drunk to his vice-presidential inauguration

· Tried to use executive powers while Congress was in recess to reconstruct the South

· As a consequence, many former Confederates showed up to Congress subsequently and Congress then refused to accept them
· Resulted in ongoing constitutional struggle between Congress and President

· Radical Republicans hold 2/3 power and overtake control of reconstruction

· 13, 14, 15th amendments passed

· Try to impeach Johnson in 1868 but fails conviction by 1 vote

· Grant elected subsequently but not a strong supporter of congressional reconstruction

· Reconstruction background

· Black dominated state legislatures
· Increasing apathy in the North

· Reconstruction Amendments

· Sentiment for giving blacks opportunities in the South in order to make sure that they stay in the South

· Allegiance of blacks to the Republican party – allowing them to be enfranchised to support the party

· 13th Amendment

· Abolishing slavery

· Congressional power to enforce

· 14th Amendment – argument that prevails is that some reasonable regulations involving race will not be possible and more radical proposals to bar all discrimination based on race are rejected.  More general amendment version is accepted, forcing future court to interpret.
· Sec 1: citizenship, P&I, DP, EP
· Sec 2: reducing representation in Congress for disenfranchisement

· Sec 3: disqualifies former Confederates

· Sec 4: Confederate debt not honored
· Sec 5: Congressional power to enforce

· 15th Amendment

· Cannot bar vote according to race, color or former servitude
· Congressional power to enforce

· Tilden – Hays Election 1876
· neither Democrat or Republican candidate gets sufficient electoral votes to win in electoral college
· bargain of 1877 – Republican Hays gets election but troops pulled out of the South and home rule restored

· immediately ends reconstruction and counter-reconstruction begins

· raise of terror of KKK begins

· Key cases

· Slaughterhouse Cases

· P&I Clauses are limited to the paltry rights of national citizenship

· Struader

· Jury rights for blacks protected

· Civil Rights Cases

· 14th amendment claim

· Damages proceedings brought against private actors for discrimination against blacks
· Court finds that the 14th amendment does not give Congress the power to regulate private actors, only state action

· Concern of federal regulations overtaking any boundary of federalism

· 13th Amendment

· Rejection of equal rights of social acceptance not viewed as a badge of slavery, which is viewed solely as a denial of fundamental rights
· Noted that freed blacks still faced social restrictions prior to the end of slavery

· Harlan’s dissent

· Slavery is viewed as systematic racial supremacy/inferiority, not just bondage
· 13th amendment then viewed as changing more than just bondage, but also removing the vestiges of slavery that enforced racial supremacy/inferiority
· Pointing out that Congress and common law had acted regulate public slave classes prior to the civil war; so why shouldn’t Congress have such power after the civil war and the grants of federal authority through the amendments
· Equal Protection in the West

· Immigration concerns and problems associated with influx on Chinese into California in the nineteenth century
· Background 

· 1850’s gold rush pulling people from all over the world into CA

· No state control over federal immigration

· Foreign miners tax

· Enforced entirely against Chinese

· Similar resentments against Irish and Italians on East Coast

· Cultural ignorance for groups blocked from each other by language and culture

· Views of China at time

· Non-Christian, heathens

· Addiction to opium

· Corrupt decaying empire

· Starving masses

· Disappointment of diplomats, business people, and missionaries seeking inroads inn China

· People v. Hall 1854 (CA Supreme Court)

· Murder cases in which white men found guilty of killing a Chinese man based on testimony by Chinese witnesses

· State bar on testimony by backs and Indians against whites

· Chief justice at the time who wrote opinion was member of no-nothing, anti-immigrant party

· Found that terms used were meant to be viewed as generalized and held to bind against Chinese as well as blacks and Indians
· Proceeds in assuming that certain racial differences provide fundamental untruthfulness, as if in taking judicial notice

· Subsequently Chinese exclusion was explicitly written into CA statute

· Pro-Chinese sentiment

· Mark Twain piece

· Cheap labor interests

· California labor movement on the other hand focused on anti-Chinese sentiment

· Concern that lack of money spent by Chinese within the community also undercuts their value to the U.S. community
· Willingness to work for lower wages causes white concerns by undercutting labor market

· Insularity from the larger community, particular since non-Christian

· Social issues in the West

· Women forced into prostitution

· “coolieism” – where labor contracts essentially create indentured servitude
· Influx of crime related to immigration

· Usually crime occurred within the Chinese community and was handled internally

· Chinatown Riots

· In Los Angles 1871

· 15 Chinese hung during riot, 8 shot – 4 whites convicted but none spent time in jail

· 6 companies

· Group that supported Chinese rights litigation

· Burlingame Treaty 1861

· Treaty between China & US providing for equal rights in traveling in both countries

· US wanted access to China for economic and missionary interests

· Civil Rights Ace sec 16

· Prohibited discriminatory discrimination in taxation against immigrants

· Overturns laws barring testimony against whites

· CA v. Federal Immigration issues

· CA wishing to limit Chinese immigration, although no power to regulate

· Instead CA tries to pass local laws intended to keep Chinese out

· Local SF law requiring all inmates have air cut off
· Field detailing as torture

· CA laws prohibiting employment of Chinese laborers, denying right to vote etc.
· Laws generally overturned by Federal courts

· New Treaty with China allowing for limitation of Chinese immigration, although still protecting against discrimination

· Congressional discussion

· Statement that Chinese as non-Christian more problematic than slavery
· Feeling that Chinese laborers as a working class under poor whites undercutting whites

· Arguing against coolieism because of economic effects and wide ranging views on connection to slavery

· Use of anti-slavery precedents to protect white economic interests
· 1882 Chinese restriction act – limiting immigration of Chinese except for some exceptions

· First race based immigration restriction

· Yick Wo

· Laundry business, along with cooks and railway workers, were common Chinese jobs

· Acute shortage of launderers in West since so few women
· Between 1873-74 14 different ordinances passed in SF regarding laundry

· Disputed requirement made laundries apply for fire inspector permission to operate

· All Chinese denied the permit, while all but one white are granted

· Chinese laundry guild had represented class action claim against the city

· Court’s analysis that regulation cannot be enforced arbitrarily
· Supervisors in SF had too much power through the ordinance summarily to deny applications
· Court sees more as business regulation issue, not a civil rights issue – uniform application rather than prejudicial intent
· Issue of whether racism driving decision, even though not decided on personal rights basis
· 1892 Chinese Exclusion Act – barred essentially all Chinese immigration

· Plessy v. Ferguson – (adoption of American system apartheid) requiring separate railroads cars for blacks and whites
· Background

· Jim Crow laws developing in late 19th century, requiring separation of races in most accomadations
· Designed as a test case by the plaintiff and railroads (railroad not liking the requirement)
· Plessy chosen because he is light skinned – ability to claim racial property right since he could pass as white (required collusion in order to be arrested)
· Occurs in New Orleans, center of black influence

· Harlan was the only southerner on the court at this time (only dissenter)
· Plessy’s lawyer (pro bono) former union soldier, moved to NC, involved with drafting of NC constitution, involved with indicting Klan  but law under which done was repealed
· Support for KKK by all facets of white society as means to protect 

· Censorship in the south as means to protect itself: gag order in the Congress 

· Case Analysis

· Equality before the law does not mean no distinctions

· No bar in using race as regulatory distinction, so long as accommodations are facially equal

· Separation does not imply inferiority
· Black people simply choosing to take such inference

· Argument that having separation imposed on a class does not imply an inferior position

· Unrealistic aspect of the argument that this separation is truly an equal burden on both races

· Aspect of which group is imposing the separation

· Reasonableness of regulation

· Conflict between the races as support for the separation

· Racism as a support for the reasonableness of the regulation
· Court arguing that forced integration cannot resolve racial disharmony

· That groups should first choose to merge
· Harlan Dissent

· Background

· John Marshall Harlan

· Grandson on Warren court

· Southerner prior to war Whig and no-nothing party member
· Supporter of union

· Opposed emancipation, Lincoln’s reelection and new amendments

· In 1867 converts in some sense to Republican beliefs

· Helped Hays win election and becomes SC justice in 1877

· Last of the tobacco spitting jurists – Holmes

· Known as the Great Dissenter – seen as an eccentric

· Dissent

· Argued that amendments created a color blind rule

· Seen as promoting original proposal of 14th that was rejected

· Argues obvious that purpose of statute was deny blacks access, not limit white access
· Finds that such exclusion principles could then be applied to other classifications such as religion

· Arguing that although whites superior in qualitative measures, all races are simply equal before the law

· Links decision to be as pernicious as the Dred Scott decision

· Planting the seeds of racial hatred under the sanction of law

· Argument against the classic Jefferson, et al argument that solution is separation either through colonization or other ideas

· Williams v. Mississippi 

· Challenge to grand jury in Miss. which was comprised only from voters

· Essentially a challenge to Miss. plan to effectively disenfranchise blacks through use of poll taxes, literacy tests, etc.
· Court hold essentially that measures are facially neutral and does not delve into unequal application as under Yick W0

· Cummings – allowed closure of black school for budget reasons in order to keep white schools open
· Bethea College v. Kentucky – upheld state regulation barring integration, essentially requiring private discrimination

· Use of Violence in the South to exert control
· Disenfranchisement of blacks in the south – successful in most of the deep south
· End Notes

· Congress cannot directly bar private discrimination

· State mandated separation not seen as discrimination

· Discrimination that is facially neutral is upheld

· Separation of cultures

· View of black culture through minstral shows

· Law as small piece of the cultural atmosphere that changes

· Law as part of the larger context of the culture

· A fool to one century and genius to the next
· Law of Divorce

· Background late 19th to early 20th century

· Immigration – waves of new immigrants and movement west creating significant social changes

· Industrialization

· Creation of corporations & stock market

· Beginning of mass print media having national impact

· Start of national consumer culture with Sears catalog

· Technology & science

· Use of anisetsia allowing for surgery to happen more patiently and reliably

· Development of greater medical skills lengthening life span

· Development of social sciences: Darwin, economics, etc.

· Urbanization

· Legal Background

· England

· Legislative/Absolute divorce – done by bill through parliament, completely severed the marriage and allowed remarriage
· Bed & Board divorce – done through ecclesiastical courts, allowed legal separation but was not effective for remarriage

· U.S.

· Complete divorce only but through fault of one side

· Protestant Puritans viewing divorce not as a sacrament and allowing divorce as a secular matter

· Frenchman finding divorce easily occurred in U.S.

· Has always been handled as a state issue

· Western states generally having more liberal divorce laws

· Generally legislators left these divorce decisions to judges

· Divorce Issues late 19th century

· Gradual increase to 1.8% divorce rate

· At fault legal proceeding

· Majority of divorces sought by women

· Nonsupport 

· Cruelty

· West often had more than double the divorce rates of the east

· Indiana – divorce mill
· 1850 abolished legislative divorce leaving to courts and 
· 1852 allowed “any ground deemed to be proper”
· Limited residency requirement

· People traveling to Indiana in order to get divorced

· Generally desertion the preferred method for ending marriage

· Grounds allowed

· Adultery

· Cruelty – generally physical violence
· Defenses (public law matters)
· Connivance – encouraging spouse to cheat, etc.
· Collusion – fraud on the court
· Condonation – forgiveness for offense that bars divorce
· Shaw v. Shaw (1845) 70
· Intolerable cruelty claim based on

· Husband calling wife names and jealous rage
· Court finds names just insufficient to meet intolerable standard and plays on male stereotype of becoming excessively jealous at times as part of role

· Not allowing wife to go to her mother’s house or visit friends
· Court grants that establishing these restrictions on who comes into the house and where can wife can go is part of husband’s legal right

· Husband forcing wife to have sex when ill, allegation that this harmed her health
· Court finds that such action is a normal act (despite difficulty over fact that caused physical harm) and focuses on whether husband knew that act would cause harm, finding he did not they reject
· Court reluctant to restrict husband’s right to sex in marriage

· Essentially asks whether passion to be limited

· Suggests that if husband knew injury would occur then could rise to level
· Court defines “intolerable cruelty” as very high standard and disallows the petition for divorce
· Problem related to issue that court does not want to directly discuss sex and potential physical conditions related to sex, defining more specifically the “illness” involved

· Cline v. Cline (1882) 75

· Standard: cruel or inhuman treatment or personal indignities rendering life burdensome
· Facts: Husband making sexual advances and having sexual contact with 12 year old daughter of wife from former marriage
· Majority personal indignity discussion:
· Essentially argues that action not directed at wife; therefore cannot be indignity to the wife – requiring wife to be the victim, not the child
· Notes that adultery by husband with servant not considered an indignity to the wife
· Court states that facts indicate seeking of money could be issue
· CL marriage rules at time for girls is 12

· Suggests greater separation between public/private line that court is unwilling to cross

· Also childhood as modern invention – with not significant concern for well-being of daughter

· Dissent notes view that there could be no greater indignity to wife/mother

· Robinson v. Robinson (1891) 78

· Claim for intolerable cruelty by husband because wife becomes involved in Christian Science, causing ongoing fights and conflict with the marriage
· He is upset about Christian science and her Christian science healing efforts because he is a druggist, associated social problems

· Court grants husband the divorce based on new 1840 legislation allowing for “seriously injury to health or endanger reason”
· Essentially allows divorce where mental anguish results in his unhappiness, based on testimony that never goes out
· “not punishment to offender but relief to sufferer”
· Possible explanations for reversal of strict grounds for divorce

· NH as an exception

· Man rather than woman seeking divorce

· Potential bias against Christian science

· Christian science activities undermining husband’s economic role as druggist

· Twentieth Century Changes to Marriage Laws

· Ban in interracial marriage in 28 state in 1920s

· Dispute over polygamy, essentially a requirement for Utah to become a state
· Eugenics movement: bans on marriage for mentally incompetent and forced sterilization

· 1970’s development of no-fault divorce
· General trends

· Unease of courts moving to into personal relationships
· Contrast with Pynchon court fining for insults in relationships – development of sphere of privacy
· Tension over social duty within relationship against individual desires

· Issue of religious influence over the level at which court will enter

· Tensions over courts changing with social values of times
· Labor, Law, & the Pullman Strike

· Background
· Development of railroads allowing for national market

· New manufacturing allowing for new age of industrialization

· Requires huge investments of capital

· Economic problems with estimating economies of scale

· Monopolization as a rational development taking over all aspects of an enterprise
· Huge population growth through end of 19th century

· Concept of “free market” values governing 

· Laws governing strikes
· US Labor Movement

· Generally focused on hours & wages and less on larger national issues

· Regional differences

· race divisions – often white men led movements leaving out minorities, women, and children
· Gilded Age

· Industrialization in full swing with wealth centralized in limited number of hands

· Obsession with making wealth

· Average hours worked generally 12 hours – very high

· No workplace regulations

· Few labor conspiracy cases – juries rarely sympathetic to employers
· Strikes and picketing allowed

· Sympathy strikes generally not allowed

· Injunction used as new weapon against labor strikes

· Brotherhoods as traditional labor groups aligned

· Eugence Debs creating new broader collection of workers

· American Federation of Labor led by Gompers– more conservative group
· Volunterism – helping fellow workers, creating safety net
· Railroad Strikes

· Railroad Strike of 1877 

· Resulted spontaneously from workers wages being cut

· Standard change when a recession hit

· Riots in Pittsburgh, 19 die and many more hurt

· Clear social divisions – mob warfare as generalized, unguided labor unrest
· Pullman Strike - 1894
· Pullman Company background

· Pullman himself becomes successful through development of the Pullman sleeping car, generally leased cars to railways

· Introduced payment by the piece rather than by the hour, creating instability for workers

· Pullman also wanted to better the community

· Created his own town with no saloons, everything owned by the company, everything segregated according to status in company
· High charges with everything paid there
· Priority in employment given to those renting company homes, first fired are the ones living outside of the town

· Serious Recession in 1894
· 624 banks go bust

· Huge stretches of railways in receivership

· Freight prices increase over farm rates, making it a waste for farmers

· Pullman cuts wages for workers but does not reduce rents or cut salaries for management or 

· Pullman refuses to negotiate with workers grievance group or any union group

· New American Railway Union (ARU) decides to lead strike

· Members would refuse to handle Pullman cars

· Thought that railroads in removing Pullman cars would put pressure on Pullman

· Railroads instead decide to wipe out union by bringing in Federal government against the strike
· originally the strike was very successful with much of the nations rail lines shut down

· states more labor friendly and resist federal intervention but President Cleveland sends in federal troops.  Chaos and violence in Chicago ensues
· public opinion was originally split but then violence causes press to turn against the labor movement

· Federal marshals deputize scab workers

· Injunction obtained and labor leadership is jailed

· Pulman therafter refuses to hire anyone with union affiliation afterwards

· Report of the Chicago Strike of 1894 by US Strike Commission, 88
· Note that underlying problems of labor complaints being unheard are driving the strike violence

· Note that General Manager’s Association of railroads (used to set wages and shipping rates) acting to undercut unions through anti-trust activity is a power that was not given to corporations through state charters.
· Corporations over-reaching their power to the detriment of employees and customers
· View that GMA is an undemocratic institution taking social policy issues related to broad economics

· Takes a generally favorable view of the Labor movement

· Benefits of giving workers a voice

· Concern over centralization of power and monopolization in the industrial age causing need for a labor movement as a counter-balance

· Yet commission is concerned that a large conglomeration of labor would be equally too much power, emphasis that unions should be limited in their size to specific work categories

· Concern over centralization of power

· Also fear of push of foreign immigration largely influencing labor movement

· Push for regulation to limit the scope and centralization of both railways and labor unions to create a more balanced system
· In re Debs (1895) 95 – 
· 1st case – injunction action leading to contempt charges

· 2nd case – federal conspiracy action that eventually dropped (not discussed)
· Background

· Reliance upon government as mediator in these kinds of strike disputes

· Bias however on the part of government which is filled with former railroad attorneys

· Ex parte discussion between attorneys and judge before injunction granted

· Very broad injunction order that forbade any act to restrain railroads in anyway

· Brought under Sherman anti-trust act although not meant for that kind of act

· The placement of Debs and other ARU leaders in jail under contempt essentially leads to complete dissolution of strike

· Attorneys involved

· Ulney – Attorney General

· Former railroad lawyer who even asked if taking position was in best interest of the company
· Social Darwinist

· Believed that conflict was the source of modern advancement

· Edwin Walker – US Attorney

· Former railroad lawyer

· Pursued injunction and conspiracy charges against labor leaders

· Conspiracy trial goes so badly (partly due to Darrow) that never resumed after mistrial declared mid-way
· Steven Gregory – Senior Partner representing Union
· Clarence Darrow – junior partner representing Union

· Had previously worked for railroads but became disillusioned
· Case issues

· Basis of Federal Injunction Claims
· Sherman Act violation
· Interruption of interstate commerce

· Interruption of federal mail

· Railroads would attach mail cars to the Pullman cars to make sure that mail would be interrupted creating a federal issue

· Concern over hijacking of interstate commerce
· Courts concern over Debs trying to take powers assigned only to government in taking over interstate commerce

· Promotes expansive federal powers to protect interstate commerce

· Holding that size and scope of union action in affecting interstate commerce directly affects the injunctive power of the federal government
· Localized strike without larger IC affects largely ok but large general strike subject to vast injunctive powers
· Making unions less likely to enter into larger scale actions on political grounds

· Arguments by Debs

· Criminal charge rather than injunction should have been brought

· Court concerned that a jury trial in Chicago would largely support labor interests leaving the country at the mercy of the local interests to dictate labor relations across the country
· Military should have been used to stop disturbance rather than an injunction, attempt to gain larger sympathy and legitimacy for labor movement through public confrontation
· Loss of larger social issue through the legal process

· Inability to define compelling opponent of a judge

· Postscript

· ARU destroyed

· Debs leaves union movement to be socialist presidential candidate

· Labor Unions retreat and become more localized
· Injunctive actions against strikes become very common until they are banned during New Deal

· The Beginnings of Antitrust Law

· Consensus at beginning of twentieth century that there was a significant problem with the monopolization of wealth and power

· Threat to individual liberty

· Democracy

· Prosperity for general populace

· Institutional conflict over what bodies should actually address these problems

· Background

· Exceptional industrial growth in US

· Significant consolidation within industries, Rockefeller (oil), Carnegie (Steel), etc.

· Some economists at the time arguing that market effects should be left alone to properly shape market
· Efficiency of consolidation: example of railroads being very disorganized in its development prior to consolidation

· Rockefeller controlling 90% of oil production and pipelines

· Legal Mechanism for consolidation

· Pool method: dividing market between competitors to block new entrants

· Trust arrangement: stocks of individual companies held by a larger trust (holding company) that controls companies and markets
· Predatory pricing: undercutting market to drive out competitor

· 1890 sees large wave of consolidation and trust development (Standard Oil, Cotton Trust, Sugar Trust)

· Arguments over defining a “monopoly” vs. fair “competition”

· Prior fears over monopolies (Charles River Bridge, US Bank, etc) fade somewhat after civil war

· Thought that only legal monopolies granted by government where problematic

· Early Attempts at Regulation

· Common Law bar on anti-competitive

· Engrossing or cornering market – price gouging
· Depends on a fairly localized market

· Contracts restraint on trade – issue over whether the restraint is reasonable or not
· Combinations – associations of employers or employees
· State regulation on corporations

· Corporate grants become as a matter of right
· Race to limit requirements in states in order to attract businesses (DE eventually winning the race and becoming most popular place for corporations)
· Federal agency regulation

· Interstate Commerce Commission

· Created in 1887 largely to regulate railroads

· All railroad charges should be reasonable and just

· SC determines that commission does not have power to set rates, and Congress never steps in clarify the power of the commission

· Subsequently commission never really affects the railroads

· Agency capture – agency satisfying public interest while essentially controlled by the market

· Sherman Anti-Trust Act

· Background

· Farmers clamoring for protection from railroad interests

· 1880 Congressional action blocked by Senate

· By 1889 overwhelming opinion against trusts, passes house 242-0 & Senate 52-1
· Sherman’s Remarks (104)
· Reasoning for act is that sole object of businesses is to increase profits and reduce competition, eventually hurting the public interest
· Contradiction of modern capitalism interests

· Conceptual divide
· Is only the ultimate monopoly barred or is the activity that moves market in that direction also barred

· Political power: Argument that monopoly is like tyranny of King or monarch
· Too much power in too few hands could undermine democracy

· Granting liberal power to federal courts to enforce the traditional common law remedies against monopolies
· Yet leaves courts vulnerable in having to take on large corporations, not a traditional role for courts

· Blank check to courts essentially rejected, granting only minimal judicial authority

· Actual Act

· Drawn broadly

· Restraint of trade
· Treble damages + cost of suite& attorneys fees

· US v. EC Knight Co.
· Facts

· Purchase of control over other sugar manufacturers in Pennsylvania gave American Sugar Refining CO. gained 98% control over sugar market
· Gov. argued that this was clear restart of trade

· Court Analysis – finds Congress does not have power to restrict this transaction but does not find Sherman Act unconstitutional
· This transaction was limited to Pennsylvania and thus is then not interstate commerce and cannot be touched by a Congressional Act
· Protection of division of state police power

· Issue of defining interstate commerce under “effects-based” or direct interaction, court requiring direct action
· Harlan dissent

· Uses state antitrust legislation to promote this issue

· Broader Antitrust Background

· Sherman Act wound up being too vague to be effective and had no significant effect at first
· Limited incentive for AGs to bring these actions

· No real resources for federal prosecutions: 18 lawyers on AGs staff at this time

· Addison Pipe & Steel v. US 1899

· SC implements Sherman act for first time, saying that proof of some small amount of competition is not sufficient

· Standard Oil 1911

· SC adopts a OWH’s reasonableness standard for implementing the Sherman Act

· Company broken up as a result

· The Mann Act
· Background

· Early twentieth century showing advancing criminalization of specific acts, especially on faderal level

· Progressive era: prohibition, outlawing drugs, outlawing prostitution & requiring law enforcement
· Why did prostitution become prominent issue (since it had existed forever)?

· Period of increasing economic consolidation, corporate giants in major economic fields

· Increasing urbanization

· Increase in immigration, making country much more diverse

· Changes in gender roles: women working outside of the home

· Street cars & motor cars allowing young people more independence

· Progressive movement addressing the threats to order that these changes brought
· Saving democracy from these excesses

· Vice commissons

· Prostitution

· Generally run through houses than street

· Informal controls through intimidation, harassment, or riots against brothels

· Police officers developing in urban areas
· Traditional area of corruption and connection with organized crime

· Prostitution a fairly common thing for men at the time

· Seen as a necessary evil to curtail the passions of men

· Social purity movement

· Not biological imperative

· Chastity a valid ability for both men and women

· Raising age of legal consent for marriage

· Move to eliminate, not just regulate prostitution

· Panic over increasing venereal disease

· Infecting the better parts of the city with the vices of the bad parts

· Concerns during WW I to protect troops

· American plan – forcing women near troops to be tested and detained for having the disease

· Rise of the pimp

· Many single immigrant men without marriage prospects

· Women working increasingly out of home 25% in 1910

· Rising divorce rate

· Declining birth rate

· “Race suicide” 
· Average middle class family 1859 5.2 children

· 1890 decline to 4.6

· Old ways of courtship changing, less family and community monitoring, with young people having more independence.
· Focus on foreign influence related to prostitution

· While native women make up majority of prostitutes, the trade is generally dominated by immigrant men
· Concern over decline of American morality
· Foreign prostitutes introducing “bestial” acts 

· Concern over coercion and slavery in prostitution rings in the U.S.

· Most U.S. prostitutes did so willingly but generally because of limited choices

· Muck-racking journalist articles

· Corruption within police force and political machines protecting these prostitution rings

· Multiple publicized trials involving these prostitution rings

· Cultural interest in white slave trade

· Also social causes focusing on children and affects of prostitution on children’s health

· Remarks of Representative Mann
· White slavery as 1000 times worse than earlier slavery

· Organized and pre-concerted plan to import women

· Vile practices being imported and slowly accepted

· Mann Act itself

· Inducing or transporting in interstate commerce any woman or girl for the purpose of
· Prostitution
· Debauchery

· Any other immoral purpose

· Issue of tailoring not related to the political message of saying this is about slavery

· No political will to oppose such legislation

· Current political block for such legislation

· Civil rights issues

· Categorization by nationality etc.

· Mann act one of the first major federal crimes supporting the development of federal law enforcement

· No

· Caminetti v. U.S. (1917)
· Both defendants had been fairly prominent, wealthy young men who had affairs with young women and took them on train trip to Nevada
· Both convicted in separate trials, receiving prison terms and stiff fines

· Issue before the SC is whether the “other immoral purposes” includes situations beyond prostitution as in this case
· Majority takes plain language approach stating that does not matter that this broadened interpretation does not link with legislative history
· Compared with narrow view of language in EC Knight

· Split between social conservatism and business conservatism

· Dissent arguing that this is an expansive interpretation not connected to the actual issue
· Potential for abuse of such an over-broad statute
· Reliance upon prosecutorial discretion

· Targeting on minorities

· Targeting on famous names or well-known circumstances like Caminetti, Chaplin, Jack Johnson, etc.

· Laws taking on a life of their own

· Potential for black-mail

· Aftermath

· State efforts to limit well-known prostitution areas

· As a result however, the trade becomes even more male dominated

· In 1986 replaced debauchery and immoral acts with sexually related criminal offense

· Modern Legal Thought and Legal Education
· Langdell & Holmes

· Both from New England

· Both taught at Harvard Law

· Profession prior to these two

· Always has been an anti-lawyer trend
· Thought that codifying law would limit the ability of lawyers

· Eliminating the complexity of the common law

· Women and minorities often barred from profession

· No women at Harvard until 1950

· Rapid increase in numbers of lawyers

· Very litigious in 19th century, more so than today even

· More oratorical practice of law: Webster
· Development of law firms in 19th century

· Professionalized of the bar in 19th century

· Bar association

· Bar exam and law schools

· Early legal education

· Generally under apprentice model

· Early informal law schools: lecture and recitation method
· Early President of Harvard Elliott seeks to change methods for instruction

· Also begins the Harvard endowment

· Langdell

· Born in New Hampshire
· Very poor working as child

· Gained entrance to Exeter on scholarship and Harvard College

· Later stayed for 3 years studying Law at Harvard

· Focused on case holdings
· Practiced law in New York, although primarily not in court
· Named Head of Harvard Law

· Focused on scholar teachers rather than practitioner teachers

· Valued experience in learning law rather than using law

· Instituted case method of teaching

· Instituted examination process, requiring prior BA degree – standard US law school practices
· Created the first case book

· Langdell’s view of law

· Believed in the science of law

· Cases showing the use of fundamental legal doctrines in different guises

· Law professor as paramount legal enunciator of key legal principles

· Legal “theologian” seeking for universal theories underlying jurisprudence

· Search for timeless legal principles through analysis of key precedents

· Benefits of this approach

· Sense of certainty in the law

· Elevating the profession by defining it as an intellectual inquiry of fundamental principles, separate from the political whims of time
· Granting autonomy to the law itself as an independent science

· Langdell’s changes to legal education

· Establishing law school as a post graduate degree

· Establishing exams and requirements for graduation leading eventually to bar examinations

· Teaching methods: case method with discourse between instructor and student
· Benefits the profession by restricting the ability of people to become lawyers

· Economic benefits to universities by establishing length and post graduate, making law schools larger money makers via student teacher ratios, etc.
· Holmes Background

· Harvard Background
· Mass. Supreme Court & US Supreme Court

· Famous family, father was famous social commentator

· Graduated Harvard 1861

· Commissioned in Army, fighting in multiple battles in Civil War Falls Bluff and Antietem, wounded multiple times.  Did not re-up at end but remained doubtful over decision
· Questioned larger meaning of war, unsympathetic to civil rights issues, and doubtful of North’s stand, rejecting appointment to lead black troops

· Attended Harvard Law after war before Langdell, but did not care for process
· Had small practice before becoming professor at Harvard in 1882, but resigned the next year to serve on court

· Married but with no children

· Firm believer in eugenics (Buck v. Bell)

· A true conservative despite appearances as liberal at times

· Served for 30 years on Supreme Court

· Holmes Legal Views

· Seen as a pragmatist, highlighting practical focus of law
· Disagrees with Langdell as to whether law can be distilled into universal themes
· Seeing the law developing based on experience not on logic

· Seeing law as driven by the outside forces which define it and focusing on facts and circumstances rather than just the holdings
· Law seen as what judicial institutions will do, not just what statutes say: implementation over principle
· Not viewing law as system of justice but as system of social boundaries including enforcement: courts over professors

· Seen as the father of legal realism but not one himself

· Legal realism: view that objectivity does not exist in law, yet faces the difficulty of finding what the norms to be balanced are
· Arguing for use of developing social sciences to define norms of human behavior
· Intervention of WWII undermining much of the earlier faith in the benefits of science

· Resulting loss of faith in the ability of social sciences

· Brilliant negative thinker identifying flaws in previous legal approach
· Inability to provide a positive view to replace Langdell’s approach

· New Deal

· Lochner (1905)

· Court background

· Conservative bent in some ways against progressive legislation but allowed other cases through, Muller, etc

· Threat of court action, however, playing important role

· Court’s view of itself as anti-majoritarian to prevent abuse by legislature
· Protection of free market

· Herbert Spencer – sophisticated defender of free market economics, viewed in many was a social Darwinism. Transition to industrial economy needed to happen without interference.
· Case Facts

· NY puts forth statute limiting baker’s to 10 hours work a day

· Court Analysis

· Violation of liberty prong of 14th through freedom of contract

· No special need connected with bakers to give rise to sufficient state interest to interfere with right to contract

· Court defining its purpose as examining underlying intent of statute, citing to Yick Wo

· Concern that political process is being used improperly to gain economic advantage; contrast with In re Debs where court said that political arena was the proper place to seek economic changes

· Majority arguing that no special purpose found to allow police power

· Holmes dissent

· Rejecting argument that decision based on “special purpose,” but is instead finds decision based on defense of free trade in improper forum

· General Info on Legal History Arguments

· Thesis with backing from legal history rather than case authority
· Contextual authority as well

· Muller v. Oregon (women in the workplace) – minimum wage law for women
· Background women in workplace
· Women increasingly working outside of the home for the first time in this period

· 17% manufacturing industry were women

· Higher percentage in textiles and food preparation

· Conditions of labor difficult

· 10-12 hours shifts

· Dangerous equipment

· No social safety net

· Progressive effort to actually analyze the consequences of these conditions

· National Consumer League (NCL): investigating working hours for women in shopping
· Concern over detrimental effects on children from long and hazardous working hours on women

· These reforms were seen as initial effort in creating better working conditions for all workers

· Unions a mix at the time and are generally all male & white

· Organized labor concerned that a minimum wage could become the minimum wage

· Muller Case 1911 – minimum wage law for women
· Background

· Laundress asked to work more than 10 hours on labor day

· Brandeis takes the case from NCL but specifically asking them to gather the facts that go into the lengthy Brandeis brief

· First significant use of factual evidence to sway court
· Court analysis (unanimous opinion)

· Essential theme that women are different from men and must be protected in order to safeguard the reproductive safety of the society.  Health of women as mothers then seen as a legitimate social interest
· Court saying that women also are often not treated equal even under equal laws, thus special protections are legitimate
· New Deal
· Background

· 1920’s SC very conservative court striking down many regulations based on liberty of contract

· Four Horsemen of Reaction – committed economically conservative view of the government
· Swing votes (Hughes & Roberts), Roberts actually becoming the switch in time that saved nine
· Great Depression

· Economic crash:  results of rampant economic speculation, high international tariffs (barring stability of broader economy), lack of understanding of modern economics
· Bank failures driving the crisis – not insured

· Value of stocks drop from 90 billion to 15 in 3 years

· Steel plants working at 1/3 capacity

· Quarter of workforce out of work

· Hoover following standard conservative move of no intervening and letting market sort itself out

· FDR

· First 100 days, master use of communications, including journalists

· Bold experimentation

· First New Deal

· New federal agencies created for new regulation to reform economy

· Creation of the modern federal bureaucracy

· Supreme Court reaction

· Black Monday 1937
· Schechter Poultry & other major new deal initiatives struck down
· FDR “relegated to horse & buggy definition of interstate commerce”

· FDR’s court packing plan put forward after his second election with dominant majority of Democrats
· Number of justices not defined in constitution

· New federal judge to be added for every judge over 70 (making SC 70)

· Parish Hotel passed same year, seemingly in reaction to the plan

· Cause & effect unlikely because votes came earlier

· Court packing plan becomes very controversial even among democrats and issue fades after some justices resign

· Parish Hotel – minimum wage law of 
· Exploitation of workers leads to price paid by taxpayers

· Dissent arguing that meaning of constitution should not change with ebb and flow of economic events
· ADD CONCLUSION FROM START OF CLASS

· Japanese Internment Cases
· Classic cases where we think the court was wrong

· Yet still good law and cited for some post 9/11 decisions

· Substantial Liberals in Gov. and on court supporting this action from Gov. Earl Warren to Hugo Black to FDR
· Background

· Secret Peal Harbor Attack – December 1942
· Full damage kept from public because it was so damaging

· Followed by a series of Japanese victories in the Pacific
· Philippines, Wake Island, shipping off the West Coast

· War in Europe at the time not going as well

· Germany in Russia

· Blitz in London

· Commission on Pearl Harbor headed by Justice Owen Roberts

· Mistakes by local commanders and espionage by Hawaiian Japanese

· Other report indicates that Caucasian Hawaiian espionage involved
· Drumbeat of anti-Japanese American sentiment developing after the commission slowly

· Lippman article calling for Japanese Exclusion

· General Dewitt: lack of espionage seen as confirmation that espionage will occur

· Govenor Earl Warren also supporting exclusion
· Argues that Japanese ancestry making ways to discover loyalty useful as they were with Germans or Italians
· LA Mayor: saying that Lincoln would round up Japanese

· Congressman: loyal Japanese will submit to concentration camp

· FDR administration

· War department in favor of internment while Justice Department argues against, with war department winning out
· FDR making exclusion through executive order

· Congress ratifies the executive order subsequently

· Internment begins in May 1943

· Midway battle happens in between, giving US control over Pacific shipping

· FBI in LA had actually broken into Japanese consulate and identified al their agents

· Also there were specific lists of people with potential loyalty problems

· But these lists were merely created by receiving publications or going to ethnic related organizations

· Racial exclusion put forward by major figures including Governor
· 1906 SF school board forces Japanese students to attend Chinese school
· Land Law – blocking ability of Japanese to by land, upheld by courts
· Immigration Restriction Act of 1924 – quotas that favored Europe and excluded Asians

· Groundswell of political push to restrict Japanese
· Almost all Japanese reported for internment or moved out of those zones

· Broader Issues

· Only 1% of ethnic Japanese population in Hawaii detained where real issue lies
· More racial integration

· Already under martial law

· Leadership: General in area resisted attempts to intern ethnic Japanese not proven to be disloyal

· Also high rate of Japanese American enlistment on islands

· Failure of any leaders to protest these actions in a strong fashion

· Cases (dominated by FDR appointees)

· Court

· Frankfurter – politically connected liberal who winds up becoming voice of judicial restraint
· Helped convince Hirbayashi dissent to be changed into concurrence

· Hirabayashi (curfew violation which had originally also applied to Germans and Italians)
· Reported his curfew violation directly to the FBI

· Court analysis

· Argument that this is a military decision that could not be second guessed by court
· Fear of future acts of sabatoge

· Solidarity of Japanese, but this segregation was essentially driven by discrimination
· Similar to Jefferson slavery argument that slaves would be angry and lash out because of the acts done against them

· Development of civil rights jurisprudence still has not yet occurred

· Racial discrimination had not as yet been established as a barred state activity

· Murphy Concurrence/dissent

· To say that assimilation is no longer possible is to say that the American experiment has failed
· Korematsu

· Background

· Rejected from enlistment

· Tried to stay in exclusion area through plastic surgery, so as to stay with Italian American girlfriend

· Court Analysis

· Creates the use of strict scrutiny
· Opinion by J. Black

· Argues that decision based on military necessity not just racism

· Issue that non-overt racism being the more dangerous situation, where decision makers truly believe themselves to be acting without racial motivation

· Connection with other bias cases (Dred Scott, Plessy)

· Aftermath

· Justice department misrepresentations made to Court
· No threat detected by Army & Navy in report

· Lawyers presented different story
· Recusals – social acquaintances with military commanders

· Political opposition delayed decision release of Japanese prisoner until after 1944 election and that internment would be ended
· Earl Warren never apologizing but regretting decision
· Black always arguing that decision was correct

· Claims act passed providing compensation, providing limited compensation

· 1980’s Commission finding  leading to Congressional reparations
· Convictions later overturned

· School Segregation

· Brown v. Board
· Background

· Part of larger civil rights litigation campaign undertaken by NAACP

· Campaign against segregation began in 19th century (Plessy)
· 1920’s saw new legal campaign against segregation, led by Howard law school

· By 1938 the campaign was led by Thurgood Marshall at NAACP Legal Defense Fund
· Two stage strategy

· First in 30’s & 40’s: to make Plessy expensive by making separate schools equal, particularly as to wages for the teachers

· Piecemeal process

· Second stage: attack Plessy at graduate school level, moving down
· World War II making radical social changes
· Service by many black Americans where they are not treated as second class citizens overseas

· New black middle class developing out of manufacturing jobs after war

· American condemnation of racial genocide with the Nuremburg war trials, legal and public demonstration – Nazi racism, and belief in racial superiority coming into conflict with segregation
· Gunner Reardahl – The American Dilemma, examining US race relations

· 1947 Jackie Robinson integrating baseball

· 1948 Truman integrating the military
· At the time courts referring to black parties by first name

· Law School Integration – violation to force students to attend law schools out of state as violation of Plessy separate but equal
· Sidwell – Ok law school

· Black applicant told that separate school would be opened soon

· SC rejects and forces to be open as violation of Plessy
· Oklahoma graduate school trying to force student to sit outside of classroom in hallway – SC rejects as violation of Plessy
· Case Background

· 4 cases reached the Court in 1952

· Frankfurter, facing split panel, put off cases for reargument
· Vinson, a southern judge, dies and Eisenhower appoints Warren as Chief Justice

· Eisenhower having made a deal during presidential election

· Jackson and Frankfurter the two concerned about overturning Plessy

· Warren able craft a unanimous majority on Brown and hold it through subsequent cases

· Rehnquist memo re failure of protecting minority rights

· Black and Douglas arguing only for token relief of rights to only named plaintiffs

· Decision done with no concurrences and limited to 11 pages

· Confidence of the decision in moving the country forward

· Case Analysis
· Involuntary racial segregation in schools as inherently unequal

· While rejecting Plessy, drafted narrowly to avoid political backlash
· Never directly addressing racism

· Focusing on the badge of inferiority associated with separation

· Rise of social science

· Clark’s doll studies

· Largely avoiding analysis of precedent

· No discussion of civil war, segregation, etc.

· An a-historical opinion, as largely would have been bad precedent
· Focusing largely on the future, although pushing over the discussion of remedy

· Political decision to avoid historical discussion

· Public school as indoctrination of American values

· Historical View of Brown

· Hindsight view of Brown as condemning segregation as racist

· Inequality of facilities, protection of funding for minority education only through integration
· Push towards racial harmony

· Remedy provided by Brown

· Long term problem of focusing on integration as the solution larger problems eventually undercutting solutions as demographics come into play

· Following Brown
· After putting over remedy in Brown I, Brown II put for “all deliberate speed” requirement for schools

· Long delay by southern schools, leading to continuing litigation
· Political resistance in the South to Brown

· Federal troops having to be called in to enforce court decisions

· JFK v. George Walace

· JFK’s congressional margin depending upon southern democrats

· Only changing following his assassination allowing for political climate to pass civil rights act of 1964 and 1965 voting rights act

· Dynamic between MLK street protests and Marshall NAACP legal attacks
· By mid-sixties, a decade after Brown I, Court becoming impatient with Southern school maintaining dual school systems

· Green v. County School Board 1968

· Rejects “freedom of choice” schools that offered faux program that did not deliver any true integration
· New test of unitary school system viewed on results

· Forced busing required to integrate schools outside of communities
· Demographic trend at same time of whites from urban areas to suburban

· Swann v. Charlotte Mecklenburg 1971 (last unanimous decision)

· Upheld forced busing across neighborhood lines
· Many court ordered integration plans upheld, even where de facto rather than de jure

· Miliken v. Bradley (split court)
· Rejected busing across school district lines to achieve integration, where not enough whites left in district

· However, held that if district lines drawn with discriminatory intent then could have been enforced
· Desegregation Strife in Boston

· Suburban judge ordering integration between generally poor, ethnic white neighborhoods and black neighborhoods
· Orders remaining in effect but unsuccessful in creating real change

· Rise of women in politics as part of the backlash

· Overall decline in the support and effectiveness of public schools

· Large shift to private schools

· Los Angeles – Crawford case

· Originally LA Unified relied on bussing, but resulted in long trips for students
· Then attempted to focus on Magnet schools

· Missouri v. Jenkins 1995 – District Court order to raise salaries for teachers in the school district
· Case Background

· District court trying to facilitate integration in Kansas City
· School district coming up with elaborate improvement plans that the district cannot pay for, but through court order state could be forced to pay for the changes

· Element of collusion noted by Federal courts

· Issue of how to calculate integration: by sheer numbers of ethnicity

· Issue of how to interpret Brown

· About racism

· About school integration

· Quality of education

· Extent of injunctive relief

· Effect of federalism

· Opinion analysis (General)

· Where does opinion begin

· What is decided & what is not

· What is the tone

· What are the sources of authority: legal, moral, historical

· Case Analysis

· Rehnquist

· Focus on lack of ability of courts after 18 years to continue remedial measures
· In so doing, however, works to avoid Brown case, focusing instead on post-Brown implementation cases
· History: only focusing on remedial period post-Brown

· Identifying wrong doer: avoiding the issue but making distinction between constitutional wrong doer and those features of education that are created by independent private choices
· Arguing that “white flight” argument in supporting of creating magnet system is not well supported and cannot support the creation of massive magnet system

· Thomas

· Argument of surprise that all black schools seen to be surprise

· Argues that Brown only ended de jure segregation, rather than de facto segregation
· Rejecting that racially isolated schools are not inferior nor barred by Brown
· Promotes color blind approach as he sees it from Brown

· Rejects the psychological effect argument

· History: focusing only on de jure element of segregation without linking to larger history

· Souter dissent

· Attacking majority opinion for undermining the complete ability of courts to implement remedial measures
· Arguing that Brown stood for the positive effects of integration

· Arguing that white flight is the actual result of prior attempts to integrate, thus supporting further remedial measures
· Ginsburg dissent
· History: focusing on the centuries of discrimination leading up to the cases at hand
· View Today

· Wide support for school integration today

· Busing as means to promote integration 40% black support, 10% white support

· Very little actual integration in urban schools

· Symbolism of Brown having greater impact than its ultimate effects on school integration

· Rejection of white supremacy as an accepted legal division
· Comparison of the confident unanimous Brown decision with the mixed feelings about the future and place of race nationally today, a less confident sense of changing the world

· Gender, Sex discrimination, and single sex schools

· Background

· While race has been rejected as an acceptable classification, gender more complicated in application as a 14th classification

· Workplace in 20th century
· Middle class women limited to selected areas such as teaching and education
· Female teachers often only allowed to keep job while single in 19th century

· Limited ability for women to seek higher education

· 1890 – 19% of women in workforce, generally single women

· 1920 – 25% of women in workforce, yet work often seen as vehicle for find a husband
· Concept of more liberal “flapper” young woman in conflict with more traditional views of women roles
· Politics

· Suffrage & Temperance Movement

· Many states start giving women right to vote between 1910-16

· 1920 – women given national right to vote

· 1919 – prohibition amendment passed

· Competing strands of women politics following suffrage, Pre-WWII
· Movement for protection of particular women rights: women’s bureau

· Focus on traditional women areas tended to keep women out of male dominated areas

· ERA Amendment

· Pushed for abolition of all protective legislation in addition to equal protection

· Conservative southern support since removed regulation

· WWII

· Vast labor shortage even with African American men used

· Controversial move to push women into industrial work areas

· Gov. propaganda to promote women in industrial positions

· During time women became the majority in many clerical areas

· Old ban on married women teachers removed

· After WWII

· Women told that they had to leave prior jobs to open positions for returning servicemen
· 1950’s return of women to the home, producing baby boom
· 17% of women in workforce

· Steady increase in subsequent decades

· 30% of women in workforce, many more married women

· Eventually becoming the norm for married women to work

· Cultural Changes

· 1960s development of pill, fueling sexual revolution and changing notions of female sexuality

· Changing views of marriage, including individual fulfillment

· Development of no fault divorce

· Push to break out of traditional limits of domesticity

· Development of NOW

· Contradiction of civil rights movement being fairly sexist within its own leadership

· 1963 Commission Report Detailing Workplace Discrimination Against Women

· Equal Pay for Equal Work provision passed

· Equal Employment Opportunity Commission
· Gender specific limitations on work banned

· 1972 – Title IX passes

· Affirmative action for women in higher education
· ACLU’s Women’s Rights Project (Ginsburg) – pushing l

· Reid – male preference in executorships of wills

· Craig v. Boren – sex difference in drinking age

· US v. Virginia
· Ginsburg v. Scalia – battle to define history
· Ginsburg – defining history as series of discriminatory actions against women, cloaked as protection of women
· VMI argument that women would not do well, because women learn differently, creating a separate system

· Counter that some women would benefit and VMI must show that no women would

· Muller case, and similar medical arguments that women would be harmed by higher education

· Little focus on losses related to adversative models connected with all-male training
· View of training in traditional male values

· Scalia (graduate of all male, Catholic military school)

· Proponent of value of all male educational experience

· Never addressing argument that Virginia acting in bad faith
· Objectivity as a goal reached through a collective process, (jury decisions, panel decisions, decisions evaluated over time)
· Essentialism – argument that there are essential differences between the sexes, driving the differences

· Yet separation has always led to a pattern of one of the classifications being disadvantaged

· Public v. Private (sexual offenses)

· Homosexuality Background

· Early twentieth century development of modern sexual offenses

· Development of sodomy laws

· Lewd and lascivious conduct

· Sex offender statututes

· Bans on contraception, later overturned in Griswald

· Censorship of sexually explicit books & movies

· Following WWII resurgence of cultural conservatism with new vigor in prosecution on homosexuals: raids on bars, vice squad actions

· 60s with civil rights movement spawns a gay rights movement

· Stone Wall riot – bar in NY E. Village

· SF activism

· Eventually a story becoming intertwined with AIDS

· Demand for further gov. effort towards research & public funding
· Raising the age of consent for sexual relations

· History proving to be complex and showing multiple sides

· Early century “inversion” psychological analysis
· Kinsey Report – 1948 scientific study of human sexuality
· Changes the nations understanding of its own sexuality

· Playboy and other media leading to internet and steady increase in dissemination about sexuality

· Loving v. Virginia – SC 1967 overturns interracial marriage ban

· Cites to Korematsu for notion that use of race is highly suspect

· Identifies underlying gov. intent to protect white supremacy
· Identifies marriage as a fundamental right

· Rejecting Virginia argument that law based on scientific issue of weakening race

· Lawrence v. Texas

· Background

· Overturns Bowers v. Hardwick without becoming noticeably more liberal

· Lawrence, white 55 medical technician, no prior involvement in gay rights
· Becomes sexually involved with unemploymend black man, Garner

· Eubanks had been Garner’s prior lover and called the police: black male going crazy in apartment with gun

· Unclear if police actually saw gay activity, may have just been given attitude and saw gay pornography type situation
· Gay community had been searching for a test case

· No contest plea made

· Agreement to increase fine in order to make it appealable
· Case Analysis

· Kennedy

· Few prosecutions

· Focus on essential theme of jurisprudence re private sexual conduct

· Morality not being a valid gov. interest: Anti-misagenation laws
· Developing conflict between public and private morals:

· Values under Bowers maybe widespread, reasoning and holding on personal liberty had been rejected elsewhere
· View that “immorality” cannot be an exclusive gov. interest

· Morals legislation as morally suspect

· Scalia

· No ability to prosecute

· Longstanding traditions of condemnation of homosexual conduct

· Majority has failed to find a fundamental right and thus no constitutional basis under a rational basis

· Argues that this is elite legal culture imposing its view, rather than democratic development

· Counter of Pullman that political process does not in fact work for everyone, and Court has role to play to protect minority opinions

· Further checks and balances perhaps created role of court as an elitist check on democratic legislature.

