ADR OUTLINE
Chapter 1: An Introduction to Alternative Dispute Resolution
· Traditional Private Alternatives to Trial 

· Negotiation: Use of bargaining techniques to resolve a dispute. Non-binding
· Mediation: Adds a 3rd party to facilitate the negotiation. Non-binding
· Arbitration: Parties decide on an arbitration who is an unbiased neutral expert on the topic. There is an informal presentation of proof. Binding
· Mini-Trial: Private presentation of evidence to a neutral expert who is hired to preside over an abbreviated non-binding trial. Goal is settlement through providing parties with a predictive outcome.

· Court-Annexed Alternatives: Two preconditions:

· (a) Participation in court

· (b) After a lawsuit is filed

· Court-Annexed Mediation: Cases under 50K go to mediation prior to receiving a court date. Cheap and facilitates court congestion. Requires volunteers. Great for family and divorce cases.

· Early Neutral Evaluation: Assign a third-party “neutral” [typically an expert], usual trial attorneys to meet with the parties and make a pre-trial prediction of the likely outcome.  Based upon the belief that parties and attorneys need reality checks from third parties to more objectively evaluate the strengths and weaknesses of their cases.  

· Judicial Mediation: MSC: Attorneys go to judge’s chambers to mediate. Can involve Judge’s compromise. LASC has settlement judges for only this

· Summary Jury Trial: Just a bit more than a mini-trial. Theory is to provide parties with a sneak-peek of a jury verdict to promote settlement.  Parties given a brief time to present evidence to a real jury and then render a non-binding verdict. [Some judges do not fully-inform the jury that this is a non-binding procedure]

· Court-Annexed Arbitration: Arbitrator hears evidence and rules based upon the proof.  Ruling is non-binding and parties may obtain an appeal [trial de novo] by opting for a later conventional trial.

· Rent-A-Judge: Private Judging: Parties hire own judge who renders a decision. Typically a private retired judge. Quicker resolution and is binding. Critics argue it benefits the rich while the poor wait for a trial date [2-tracks].

· Referee is appointed per CCP. Cr

· Private Judge is appointed under Art. 6 of the CA constitution and is a judge pro tempori. Has all the duties and responsibilities of a sitting judge.

· Administrative Agency-Annexed Alternatives

· Regulatory Negotiation: Joint drafting of an agency regulation by interested parties. Participants include regulated group or industry, public interest representatives and agency staff. [Disputes between agencies]
· Agency-Annexed Mediation: Same as mediation but with agencies. Parties retain control.
· Agency-Annexed Arbitration: Same as arbitration but with agencies. Controversial having outside parties making decisions regarding public welfare.
· Agency Convening: Agencies supplies a neutral 3rd party to initiate the dispute resolution process. Neutral may fade from scene or negotiate and become a mediator or arbitration if parties choose.
· Continuum: In order from informal, less expensive, fact-based, party control and privacy to formal, expensive, legal norms, less party control and public.

· Neg.– Med.– CA Med.– ENE – MT – SJT – Arb. – CAA – Trial

· Differences between Mediation [Consensual Processes] and Adjudication
· Consensual: Non-binding. Parties control outcome and is binding only if parties agree. Neutral has no power.
· Adjudicative: Binding. Parties agreed to participate and are now bound to decision. Neutral [3rd party] has power. 

· Solutions: 

· Mediation: Can focus on needs and interests of parties b/c it more emotionally based. Also looks for more creative solutions

· Position: What you ask for

· Interest: Why you ask for the position 

· Adjudicative: No consideration of interests. More of a legal analysis of what you are entitled to. Rights based decision. 

· ADR, Private Ordering and the Role of Courts: Should ADR be private or public

· Dispute: Private: Freedom to contract includes the ability to select a mode of dispute resolution. Public: Courts supply a peaceful means to resolve disputes, interpret statutes, the constitution and serve a public good [future impact]
· Garth: Why ADR went Private: Desire to promote quick settlement w/ reduced discovery costs.
· (1) Increased judicial activism to compel parties to reach a settlement

· (2) Economic incentives to compel settlement

· Legislative also through §998: Penalizes a party during a negotiation at impasse, if the amount at trial is less than the amount at the impasse, the losing party is responsible for the fees and costs of the opposing party

· Resnick: Court of Many Doors:

· Multi-doored court-house, idea of Frank Sandler. Extends phrase “access to justice”. A flexible model to meet the needs of the parties.
· Judicial Demand for ADR: Judges are in favor of ADR to encourage settlement to manage caseloads and find earlier, quicker settlements
· Bandwagon and Critics:

· Why ADR is Better:

· (1) Adjudication is a winner-take-all system: ADR is not bound by the zero-sum game of adjudication.

· Zero-sum game: Dividing the pie instead of looking to expand the pie through creative solutions

· (2) Executives know their businesses better than lawyers and can better negotiate a settlement.

· (3) Direct client involvement can minimize self-involvement by attorneys. [Attorney and client interest do not always coincide]

· (4) ADR can provide structure to negotiation: Gives parties a realistic assessment of whether offers and counters are in good faith.

· (5) ADR ensures settlements are based on merits of disputes due to quicker resolution 

· Delays in judicial system and influence a decision to settle. More meritorious claims do not prevail due to lack of funds

· (6) ADR results in better outcomes b/c the use neutral experts rather than random selection in the courtroom.

· Why Litigation is Better:

· (1) Consent is coerced in contractual scenarios

· (2) No Appeals Process

· (3) Dockets are trimmed but justice is not done

· (4) Harm to Public

· Edwards article: Environmental cases fair poorly in ADR b/c they do not take into account the public standards. Efficiency is not always fair and just. 
· (5) Public Function of Litigation

· Precedent, interpretation of law, matters of public significance
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Chapter 9: Introduction: The Many Faces of Arbitration:
· Essential Characteristics of Arbitration: Main selling point of arbitration is its ability to incorporate the precise dispute resolution characteristics desired by the parties 

· Benefits:


· (1) Adjudicative Process: Binding form

· Present reasoned proof to a third party to decide the arbitration case. Objective is to convince the 3rd party of the merits of your case.

· (2) Secrecy/Privacy:

· Generally, most important feature of arbitration

· Reasons: Disputants want subject matter to remain private.

· Awards remain private as well. Published opinions are rare.

· Public Awards:

· Labor, maritime, international

· (3) Informal Procedural Rules: 

· Informal, flexible process.

· Formal rules of evidence do not prevail.

· Discovery is limited.

· Formal pleading rules do not apply.

· Parties can craft their own rules

· (4) Subordination of Substantive Law [Controversial] 

· Arbitrators are not bound by precedent.  Arbitration is a matter of contract, with the parties agreeing to opt out of a legal system characterized by substantive rules.  
· Arbitrators do “justice as they see fit”

· Ways to apply substantive law:

· (1) Contract for it

· (2) Choose a provider that requires arbitrators follow the law

· JAMS/AAA do not

· National Arbitration Forum does

· (3) Require a reasoned award

· (5) Finality: 

· No true appeal from an arbitral award. Parties may attempt to “set aside” an award but it is a very limited process.  Point of arbitration is to avoid review by the courts

· Rationale: Theory of arbitral finality is that the signatories to the arbitration contract seek a result that is informal, prompt, and fair.  One not associated with the delays or formalities of appellate justice.

· Grounds for vacating “setting aside” an arbitration award for Legislative purposes are all based upon fairness.

· Fraud, failure to admit evidence, bias, failure to disclose, manifest disregard of the law

· Parties who want an appellate process must keep arbitration a private system, and thus contract for 

· (1) A private appellate arbitral panel

· (2) Specify the award can be reviewed for “errors of law” by the courts

· (6) Expertise and Lack of Jury
· Arbitrators are typically selected based upon their impartial expertise.

· There is no expertise required, and no legal mandate 

· Common Subtypes of Arbitration:

· (1) Labor Arbitration: 
· Purpose: To facilitate productive and peaceful labor management relations.  Due process principles aid this process. [Labor arbitration tends to be fact sensitive-avoids precedent-look to equity]
· Relational Contracts: Contracts based upon long-term relationships in which each contract party has a great amount of past investment in their continued bilateral association.

· Arbitration procedure permits parties to independently solve their own problems rather than using an external set of doctrinal rules dictate a result. Look to situational factors-less emphasis on law and lawyers. 

· Arbitration was initially meant for labor [Currently 95% of collective bargaining agreements have arbitration provisions] disputes because

· (1) Adversarial nature would sour the continuing relationship between the employee and the employer

· (2) Grievance arbitration allows a neutral to listen to each party and treat each side with dignity and fairness.

· (3) Ability to take the nature of the workplace into account 

· “Law of the Shop”

· Written Awards: Unlike most arbitration, labor arbitrators often produce written opinions to explain their awards.

· Recite the evidence, offer the award and rationale, stating it was a fundamentally fair process.

· Goddard Space Flight Center, NASA: Electrician [A] at NASA discharged after a guilty plea of possessing cocaine with intent to sell.  A did not receive rudimentary features of due process.  Was not informed in writing of charges against him, nor provided an opportunity to present a defense to those charges to an unbiased party or tribunal.
· The failure to provide procedural [notice] and substantive [opportunity to present a defense] safeguards constituted harmful error.

· Highlights:

· (1) Arbitrators are not bound by the law

· (2) Overriding need to preserve fair process
· Interest Arbitration: Disputes regarding specific matters of “interest”.  Arbitrator focuses on matters of “interest” between each party and make seek a solution that advances the respective interests.

· Common among unions and employers.  Used regarding basic terms of a relationship-wage, hour…

· (2) Commercial Arbitration: 

· Arbitration between two businesses. Tends to be the most successful-assumed to be on equal bargaining power.

· Most prevalent in construction contracts and intra-industry [product buyers and suppliers, franchisees]
· Tends to focus on relational contracts than transactional: About maintaining the long-term relationship as opposed to a one-shot transaction between strangers.  Friendly way to preserve the established relationship and avoid the hassles and animosities that occur in adversary litigation.
· (3) International Commercial Arbitration: 

· Involves disputes in international commercial disputes and is becoming more prevalent due to

· (1) Decreased costs

· (2) Choice of Law Issues: Increases the certainty that businesses attempt to reduce in a potentially risky international transaction

· Amiable Compositeur: The power to ignore the law. Arbitrators typically attempt to emphasize fact-based justice [fairness and equity]

· Parties are drawn to process out of fear of foreign litigation processes 

· Process resembles litigation

· (1) Arbitrators sit in panels of three

· (2) Rules of International Arbitration providers often permit modest discovery

· (3) Hearings are not expedited, high filing fees, modest discovery
· (4) Informality and speed and not the tenants for selected international commercial arbitration

· Typically agree due to fear of foreign litigation processes and foreign rules

· (5) Parties typically elect written awards to check against arbitrariness

· Reasoned awards citing substantial authority that forms the common law of international arbitration

· (4) Maritime Arbitration:

· Arbitration of ocean shipping claims-closely resembles international commercial arbitration 

· FAA has a carve out for maritime.

· More judicialized form-awards typically published.

· Published awards have created lex maritima: A sort of international trade usage and practice in the industry

· (5) Securities Arbitration: 

· NASD is largest panel of securities arbitration and uses a three person panel
· Drafting:

· Broad Clause: “Arising out of or relating to…”
· Narrow Clause: Narrow the disputes that will be covered/involved by the agreement 

· (6) Consumer Arbitration: 

· Arbitration of claims arising outside of close business relationship is a recent development

· Involve tort issues

· Healthcare, auto-insurer, banks, credit cards

· These short-term transactions create huge power imbalances.  

· Arbitration in a box: Term of art for buyer who opens a box and reads that disputes with the seller are to be arbitrated

· Lemon Law Arbitration: Claims brought by automobile buyers against auto manufacturers represent a grand experiment in the use of ADR outside the relational contract context 
· Legislation
· FAA: Passed in 1925; designed to reverse the prevailing judicial attitude that had been antagonistic to contracts “ousting” or depriving courts of jurisdiction to hear disputes.

· Goal: To change existing thinking that courts were superior to arbitration and, instead, enlist judges as facilitators of disputants contractual agreements to decide their differences through private arbitral efforts.  

· Model State Arbitration Act: Primary reason it is needed relates to the interstate commerce requirement of the FAA.  To the degree that purely intrastate matters are affected, the FAA is inapplicable.
Chapter 10: Arbitration Preemption and the Relevance of State Arbitration Law

· Southland Corp. v. Keating: Preemption: Does the FAA apply to State Courts? 
· Facts: Southland Corp. is owner and franchisor of 7-11 stores. Appellees are franchisors. Franchise agreement had arbitration clause. Action was filed in CA Superior Court which stated that franchise investment agreements cannot be arbitrated.
· Issue: Does the Supremacy Clause and the FAA trump this state law?
· Holding: FAA was an exercise of the Commerce Clause power and it clearly implied that the substantive rules of the Act were to apply in state and federal courts
· Rationale: When congress enacted §2 of the FAA they declared a national policy favoring arbitration and withdrew the power of the states to require a judicial forum for the resolution of claims which the contracting parties agreed to resolve by arbitration.  
· §2 involving commerce is not a limitation on the power of the federal courts, but a necessary qualification on a statute intended to apply in state and federal courts [See Prima Paint]
· Dissent: Includes footnote 20- Scholars believe this is correct.
· (1) Legislative History shows FAA is procedural: Meant to uphold procedural aspects of arbitration, but parties can choose the substantive laws of choice.
· (2) FAA enacted before the Erie doctrine, therefore Congress could not have considered the application to states.
· Take Away Points:
· (1) Preemption: Defined by Supremacy Clause: State statute that is contra to a federal statute is preempted by the federal statute.
· (2) Substantive [Right to arbitrate] v. Procedural [How arbitration process works]
· FAA is supposed to be procedural but by making state courts uphold the procedures, it becomes a substantive right too.
· Volt Information Services Inc.: FAA does not preempt a Contract to use specific state rules
· Facts: Stanford contracts with Volt for construction of aspects of the campus. Arbitration clause had a choice of law provisions [law of place of project]. Volt sued and demanded arbitration, but Stanford filed claim in CA state court against Volt and two other companies. 
· Issue: CA law, applicable in this case, stated trial then arbitration. FAA §3 stated stay the trial and arbitrate first.
· Holding: FAA does preempt state laws which require a judicial forum for the resolution of claims which the contracting parties agreed to resolve by arbitration.  It does not follow that the FAA prevents the enforcement of agreements to arbitrate under different rules than those set in the Act itself.
· Ct upheld parties intent and parties went to trial pursuant to CA law.
· Rationale: Federal policy is to ensure the enforceability of the terms of private agreements to arbitrate.  FAA does not contain an express preemptive provisions or a congressional intent to occupy the entire field of arbitration.
· Take-Away: 
· (1) First shift away from Southland
· Test: Does the statute in consideration undermine the goals and policies of the FAA? 
· If yes: Preemption
· If no: No preemption
· Allied-Bruce Terminix Co. v. Dobson: Definition of involving commerce is broad.
· Facts: Agreement to protect a house from termites.  Dobson sues prior owner and Allied-Bruce for failure to remove termites.  AL had an outright ban on pre-dispute arbitration clauses, thus making the present clause unenforceable.
· Holding: AL statute undermined the goals and policies of the FAA.
· (1) Southland: Ct decided that Congress did not want state and federal courts to reach different outcomes regarding the validity of arbitration agreements, thus FAA preempts state law when the state law attempts to undermine the goals and policies of the FAA>
· (2) FAA applies to contracts involving commerce.
· Involving Commerce defined as: affecting commerce. Legislative history demonstrates that interstate commerce reaches not only the actual physical interstate shipment of goods but also contracts relating to interstate commerce.
· Broad interpretation is consistent with the Act’s basic purpose to put arbitration agreements on same footing as other contractual terms
· Court rejects “evidencing a transaction” definition of commerce.
· Contemplation of the Parties Test: At the time the parties entered into the contract and accepted the arbitration clause, did they contemplate substantial interstate activity.
· Dissent: 
· (1) Arbitration law is a matter of contract law. This is an encroachment on federalism [separation of federal and state gov’t]
· Doctor’s Associates, Inc. v. Casarotto: Preemption Question
· Facts: Montana law declared arbitration clause unenforceable unless notice of the clause is typed in underlined capital letters on the first page of the K.
· Issue: Does this law undermine the goals and policies of the FAA?
· Test: Does the requirement undermine the goals and policies of the FAA?
· Holding: Yes, the state law is thus preempted and the arbitration agreement is enforceable.  

· Rationale:

· (1) States should not be able to decide that a contract is fair enough to enforce all its basic terms [price, service, credit] but not fair enough to enforce its arbitration clause

· (2) Arbitration clause should stand on equal footing as all other clauses in the K.

· Distinguished From Volt:

· Volt dealt with state procedural rules, not the enforceability of the K itself. State rule in Volt dealt with efficient order of proceedings, not the enforceability of the arbitration agreement

· Mastorbuono v. Shearson Lehman Hutton, Inc.: How to interpret ambiguities
· Facts:  Petitioners opened a securities trading account with ∆ and later filed suit alleging ∆ mishandled the account. Arbitration clause had a NY choice of law clause. NY law permitted courts, but not arbitrators to award punitive damages.  Arbitration panel awarded punitive damages anyway.  
· Issue: Was a NY choice of law provision meant to exclude the punitive damages provision?

· Holding: Harmonizing the choice of law provision with the arbitration provision reads, “the laws of the State of NY to encompass substantive principles that the NY courts would apply but does not include special rules limiting authority of arbitrators 

· FAA requires a court to uphold the desires of the contracting parties.  Arbitration clause stated NY choice of law but that arbitration would be in compliance with NASD rules, which has a provision that arbitrators can issue punitive damages.

· Ambiguities: 

· (1) When a court interprets provisions in an agreement covered by the FAA, due regard must be given to the federal policy favoring arbitration and ambiguities as to the scope of the arbitration clause itself should be resolved in favor of arbitration.

· (2) Courts should construe ambiguous language against the interest of the party that drafted it

· Take-Away:

· (1) Substantive conflicting procedural aspects of state law are preempted

· Cable Connection v. T.V. California Supreme Court case expands the ability of judicial review.  This case is meaningless for purposes of this class b/c Horn thinks it will be overturned.

· Possible Amendments to the FAA


· (1) Greater notice provisions: Contradicts Doctor’s Associates: As for as the legislature is concerned, they will not overturn the precedent. 
· Practice Tip: If drafting, draw attention to the arbitration clause to avoid arguments of unconscionability 

· (2) Opt-Out Provision
· Will not be legislated but a good way to avoid an unconscionability argument.  Amount of time is discretionary, but make it reasonable.  Avoids adhesion contract argument

· (3) Arbitrator Code of Conduct
· Enforce code of conduct on arbitrator. In CA there are 16 canons of disclosure of arbitrators

· (4) Arbitrator Pay Restrictions
· Attempt to avoid repeat player effect

· (5) Punitive Damage to Process Abusers: Unlikely 
· (6) Judicial Review
· Judges and legislature do not want this. Will not help reduce burden on courts

· If you want judicial review, draft a provision for appellate panel judicial review by arbitrators

· (7) Arbitrability
· Draft provision on who you want to make the decision

· (8) Independent Administration: 
· Already in place. Argument against is that they market to corporations.

· (9) License Arbitrators:

· Good idea, unlikely to occur

· (10) Written into Legislature

· No limits on remedies 

· Reasoned awards

· Administrative protocols into law

· Cannot bar discovery

· Determining Panel of Arbitrators: 

Chapter 11: Distinctive Roles of the Arbitrator and the Court

· Prima Paint Doctrine and the Concept of Severability

· Prima Paint Corp. v. Flood & Conklin Mfg. Co.: Who decides if the K or the arbitration clause is valid?
· Facts: Flood & Conklin enter into two different Ks with Prima Paint.  Arbitration agreement called for settling by arbitration in city of NY with AAA.
· Issue:  
· (1) Who decides? Who is the proper party to hear the motion to compel arbitration?
· View 1: 2nd Circuit: Except where the parties otherwise intend, arbitration clauses as a matter of federal law are “separable” from the contract in which they are embedded. Thus even a claim that the K was obtained by fraud must go to arbitration
· View 2: State law issue: Where a State regards such a clause as inseparable a claim of fraud in the inducement must be decided by the court
· (2) Is the agreement arbitrable?
· Analysis: Combination of view 1 and view 2
· §4 FAA: Federal court is instructed to order arbitration to proceed once it is satisfied that the “making of the agreement for arbitration or the failure to comply [w/the agreement] is not in issue”
· (1) If the claim of fraud is in the inducement of the arbitration clause, an issue which goes to the making of the agreement to arbitrate. Federal Court decides the issue 
· Challenge to arbitration clause alone goes to court
· (2) If the claim of fraud is in the execution of the K generally, it is for the arbitrator

· K as a whole, goes to arbitrator
· Holding: Prima paint did not allege that F&C fraudulently induced them to enter into the agreement to arbitrate. This goes to an arbitrator.
· Severability: Can the court severe out unconscionable provisions? 
· Courts prefer not to rewrite a K. If severability is invoked, the Court can carve out a provision in the K without rewriting the entire K.
· First Options of Chicago, Inc. v. Kaplan: 
· Facts: First Options clears stock traded, Kaplans’ contend they did not sign an agreement to arbitrate, only their business, MKI signed the clause.
· Issue: 
· (1) Was the question of arbitrability for the court or the arbitrator?
· (2) Did the parties agree to arbitrate a certain matter [issue of arbitrability itself]
· Analysis:
· (1) Primary Power to Decide Arbitrabiliy: Did parties agreed to submit the question of arbitrability to arbitration.
· If yes: Arbitrator decides and court standard for reviewing the arbitrtrator’s decision should not differ from the standard the courts apply to any other arbitration matter
· If no: Court should decide the question just as it would decide any other question the parties did not submit to arbitration.
· Rationale: Arbitration is a matter of contract between the parties, it is a way to resolve those disputes, but only those disputes, that the parties have agreed to submit to arbitration.
· (2) Courts should not assume that the parties agreed to arbitrate arbitrability UNLESS there is clear and unmistakable evidence that they did so.

· Holding: First Options could not prove that the Kaplans clearly intended the arbitrator to decide the question of arbitrability

· Note 3: Judicial Process for a motion to compel

· (1) Determine whether the parties agreed to arbitrate

· (2) Determine the scope of agreement

· (3) If federal statutory claims are asserted, consider whether Congress intended these claims to be nonarbitrable 

· (4) If court concludes some but not all the claims are subject to arbitration, it must determine whether to stay the remainder of the proceedings pending arbitration
· Note 7: Res Judicata: In Chiron Corp. v. Ortho Diagnostic: Court reasoned that the issue of whether a previous arbitration constitutes res judicata goes to the merits of the case and accordingly, falls under a broadly worded arbitration clause.

· Howsam v. Dean Witter Reynolds Inc: 

· Facts: Underlying controversy is that Howsam got bad advice from Dean Witter. Howsam waited to decide to arbitrate the claim and Dean Witter wanted the court to determine that the dispute was ineligible for arbitration.

· Analysis:
· Substantive Arbitrability: Whether the dispute falls within the scope of a valid arbitration agreement? Are the parties bound?

· Gateway matter for the court to decide whether the parties agreed that an arbitrator would decide whether the parties agreed to arbitrate or go to court.

· Procedural Arbitrability: Grows out of the dispute and bears on the final disposition. Presumptively for the arbitrator, not the judge to decide.

· Holding: Applicability of the NASD time limit rule is presumptively for the arbitrator, not the judge as it is a procedural, not a substantive question.

· Judging Consent to Arbitrate:

· American Italian Pasta Co. v. Austin Co.: Is may mandatory or permissive?
· Facts: K to design and build a pasta factor.  Arbitration agreement stated, use best efforts to settle dispute, if not possible, parties may submit to arbitration

· Issue: Is may mandatory or permissive?

· Analysis:

· View 1: May should be construed to give either party the option to require arbitration

· View 2: May was to give an aggrieved party the choice between arbitration or the abandonment of its claim

· Holding: Both parties intended arbitration to be mandatory. Structure and language of K demonstrate this point

· Rationale:


· (1) Clause had language that both parties agreed to

· Implies they agreed to the whole process of arbitration.

· Clause would be extraneous if may was permissive. They could have voluntarily agreed to submit in the absence of such a provision. K interpretation requires giving meaning to every passage.

· (2) Inability of parties to reach settlement beforehand 

· Dissent: Strict View

· (1) Each K must be interpreted in light of the surrounding facts and circumstances.

· May means may in an adhesion contract. Construe the clause against the draftor.

· General Rule: If mutual assent is present, clause is upheld. 

· C.H.I. Inc. v. Marcus Brothers Textile, Inc.: What is required for assent?
· Facts: C.H.I. submitted purchase orders to Marcus Brothers.  C.H.I included a choice of law provisions for CA. M.B. responded with a form and an arbitration clause designating NY. Battle of the forms question.

· Holding: C.H.I did not deny that they read and signed the confirmation form. Arbitration is enforced, there was valid consent to the K. No fraud, adhesion K, or lack of sophistication of parties present.

· Note 6: Can a party to a contract containing an arbitration clause argue successfully that she never read or understood the clause?

· Judge Learned Hand: Unequivocally no: “A man must indeed read what he signs and he is charged, if he does not.

· However, sometimes there is a higher duty 

· If you know the individual signing is illiterate

· Disability preventing an individual from understanding the document

· Perhaps minors

· Note 8: Consent to arbitrate: Parties to an agreement must show their assent to the terms in order for the K to be valid.  

· Consent: Objective manifestation of assent.

· Appearance that consent to arbitration is lower standard than restatements require

· §211 Restatement 2nd Contracts cmt. F: non-drafting party does not assent to a term if the other party has reason to believe 

· Ramirez v. Superior Court: Is a signed statutorily compliant document determinative of assent to the terms of arbitration?
· Facts: Baby is nine months old and sick. Mom takes kid to hospital and signs a piece of paper without explanation of terms thinking it was necessary for her daughter to be treated. Physician failed to diagnosis meningitis and mom wants to file suit in court but doctor/hospital want to use arbitration.

· Holding: Remanded to trial court for factual determination regarding assent to the arbitration clause.

· Due to the constitutional right to jury trial in civil cases, the Legislature may not establish a conclusive presumption that one signing an agreement meeting the requirements of CA [re: specific arbitration requiremenets] has in fact consented to arbitration.

· However, the burden of proof is shifted to the plaintiff to prove that they did not notice the arbitration agreement. Trial court will then make a factual ruling on the issue of coercion, whether the person signing actually knew or reasonably should have known that he/she was waiving jury trial rights and agreeing to arbitration.

· Rationale: 
· Right to a trial by jury. Court does not want to take this away.

· Note 2: Unconscionability: Is a defense to assent. 
· (1) Substantive: Relates to fairness

· Anything that is or appears or has the result of being one-sided

· (2) Procedural: Look for a K of adhesion

· Provide for some sort of bargaining

· Aspects of an Adhesion Contract:

· (1) Use of standard form contracts with general terms, that are

· Pre-printed

· (2) Designed to aid the drafting party
· (3) Terms are likely not to be analyzed or easily grasped at the time of signing 

· (4) Drafting party has the economic power to not bargain over the “take it or leave it” clause

· Sliding Scale: The more you have of one, the less you need of another.

· Graham v. Scissor-Tail, Inc.: Arbitration clause unconscionable b/c it appointed musician’s union to be arbitrator and Leon Russell was a member of the union 

· Renaissance: Hotel in SF, in employment agreement arbitrator had to be a member of management.  EE had to bring a claim against the ER and the arbitrator was a member of management. Obviously unconscionable

· Broemmer v. Abortion Services of Phoenix, Ltd.: Unconscionable b/c used by a physician’s clinic and required the arbitrator be a licensed physician who specializes in obstetrics or gynecology. 

· Reason: Doctors have requisite experience but doctors will protect oneself.

· Hill v. Gateway, 2000: What constitutes sufficient notice?
· Facts: Customer receives a box containing the computer and a list of terms said to govern unless the customer returns the computer within 30 days. One of the clauses was an arbitration agreement with an opt-out provision. Hill acknowledged receiving the material but that he did not read it.

· Holding: Hill is bound by the contract b/c he accepted the benefit and therefore impliedly assented to the terms of the K.

· Analysis: Writing provides benefits for both sides of commercial transactions.  A K need not be read to be effective. People who accept take the risk that the unread terms may in retrospect prove unwelcome. Competent adults are bound by such documents, read or unread. Documents in Gateway’s box included promises of future performance that some consumers value highly.  These promises bind Gateway just as the bind the Kills.

· Practical Effect: Without being permitted to submit notice by mail, telephone transactions would be ineffective.

· Note: Brower v. Gateway, 2000 Inc.: Another court found the agreement substantively unconscionable b/c it required advance payment of $4,000 in forum fees.

· Ingle v. Circuit City Stores: Unconscionability Claim
· Facts: Ingle worked at circuit city and signed an arbitration agreement to resolve all employment related legal claims through arbitration. She alleged sex discrimination & harassment. Circuit city moved to compel arbitration

· Analysis:  Procedural Unconscionability: 

· Circuit city had more bargaining power
· Drafted the contract and uses it as its standard arbitration agreement for all of its new employees

· Signing is a prerequisite to employment 

· Job applicants are not permitted to modify the agreement’s terms

· Full Adhesion Contract: Take it or leave it

· Circuit City argued she had sufficient time, three days to consider the agreement.  Amount of time to consider the K is irrelevant.

· No reasonable opportunity to opt-out.

· Armendariz: It is procedurally unconscionable to require employees, as a condition of employment, to waive their right to seek redress of grievances in a judicial forum.

· Substantive: So one-sided as to shock the conscious
· Coverage of claims: 

· Only employees need to arbitrate, not the employer

· Statute of limitations: One year statute of limitations. 

· Deprives associates of the benefits of the continuing violation doctrine.

· Prohibition of class actions

· Filing fee: When an employer imposes mandatory arbitration as a condition of employment, the arbitration agreement or arbitration process cannot generally require the EE to bear any type of expense that the EE would not be required to bear if he/she were free to bring the action in court.
· Violates Armendariz. Further, had to be paid directly to Circuit City as opposed to the arbitration service

· Cost-splitting

· Cost-shifting, if employee loses, they pay. [loser pays]. Goes against Amendariez

· Remedies: Fails to provides for all the types of relief that would otherwise be available in court
· Limited, goes against armendariz

· Circuit Cities unilateral power to modify or terminate the arbitration agreement
· CC had sole power to amend or terminate the arbitration agreement and is clearly substantively unconscionable
· Holding: This K was so unconscionable that it could not be severed and thus was thrown out.

· Note 1: Engalla v. Permanente Medical Group: Not unconscionable per se, but as applied it led to fraud
· Case involving Kaiser, arbitrator was supposed to be picked within 60 days but under the Kaiser system it took almost 2½ yrs. Kaiser stalled process b/c Engalla was suffering from lung disease and wanted him to die. He eventually did. USSC stated, the normally strong policy in favor of sending matters to arbitration was outweighed by the facts supporting plaintiff’s claim of fraud.

· Note 2: Hooters of America Inc. v. Phillips: Plaintiff sought to file a sexual harassment claim but signed a contract to arbitrate. Court of appeal held the agreement to arbitrate was unenforceable b/c the program and rules breached a duty of good faith by being so one sided that their only possible purpose is to undermine the neutrality of the proceeding.

· EE required to provide written notice of claim but ER did not

· EE has to provide list of witnesses and summary of facts, ER was not

· Arbitration Panel Appointment: ER and EE each appointment an arbitrator, the 3rd neutral was selected by the two appointed arbitrators. ER provided the list from which to pick the two arbitrators.

· ER alone could cancel agreement to arbitrate on 30 days notice 

· Note 3: Unconscionable to bar class actions?

· Szetela v. Discover Bank: Court found the bar on class actions to be unconscionable b/c it served as a disincentive for Discover to avoid the type of conduct that might lead to class action litigation in the first place.

· Judicial Review and Arbitration: 

· FAA Grounds for Vacatur:
· (1) Corruption, fraud, or undue means

· (2) Evident partiality or corruption in the arbitrators 

· (3) Arbitrator guilty of misconduct in refusing to postpone the hearing or in refusing to hear evidence pertinent and material to the controversy or any other behavior by which the rights of any party have been prejudiced 

· (4) Arbitrator exceeded their power

· Finality: Does judicial review affect the finality of arbitration decisions?

· Revere Cooper & Brass, Inc. v. Overseas Private Investment Corp.: Plaintiff made a claim for compensation alleging expropriation by the government of his property. Court did not want to set aside the decision for public policy reasons b/c the award violated the rule of contra proferentum [rule on construction that ambiguities in insurance contracts are to be resolved in favor of the insured.

· Take Away: Courts do not want to consider judicial review [court will not readily review findings of arbitrators]. Failure to apply the rule of contra proferentum is insufficient to upset an award.

· Advanced Micro Devices, Inc. v. Intel: Arbitration determined Intel breached a portion of the technology exchange agreement with AMD. Arbitrator granted AMD a permanent, nonexclusive and royalty-free license to any intel intellectual property embodied in the AM 386.

· Take Away: Arbitrator does not exceed powers if the award bears a rational relationship to the underlying contract as interpreted expressly or impliedly 

· Essence Test: Award is legitimate only so long as it draws its essence from the agreement.

· Exceeded their power: Unless prevented by the K, an arbitrator can determine a remedy however he desires.  Look to K for limitations on arbitrators powers.

· Dissent: Remedies should be limited to what a court could provide as a remedy in a K dispute.

· Note 3: Manifest Disregard for the Law: Judicially created exemption [Common Law]

· Error must be so obvious and capable of being understood as error by an average person qualified to be an arbitrator.

· Elements:

· (1) Relevant law must be clearly defined, AND

· (2) Arbitrator consciously chose not to apply it

· Note: Not recognized in all circuits

· Contrast: Moncharsh v. Heily & Blasé: CA Supreme Court would not set aside an arbitration award merely because of erroneous application of law or erroneous factfinding by the arbitrator [Must rise to a higher level]

· Note 6: Application of Law Clause

· Application of Law: Forces parties to use the law

· Choice of Law: Means the whole body of law applies

· Note 7: Rules of Preclusion: Res Judicata and collateral estoppel is present in the arbitration process.  

· Rationale to avoid judicial review: There is substantial authority that the party who requests that a court set aside the award is really starting a second suit and should be subject to rules of preclusion and prevented from attacking the award. [reason not to permit appeal]

· Note 10: Injunctive Powers: Injunctions are classified as equitable and exclusively within the province of judges, arbitrators however may posses similar powers.  

· Note 11: Arbitration Rules and Injunctive Relief: Rules of various organizations often grant specific powers to the arbitrators.  There can be different rules depending on the area of law you are arguing.

· Gateway Technologies, Inc. v. MCI Telecommunications Corp.: Parties contracted to expand judicial review such that all errors of law shall be subject to appeal.  Arbitrator awarded actual and punitive damages to Gateway. On appeal, court vacated the punitive damage award b/c the facts did not sustain a claim for breach of fiduciary duty.

· Take Away: Parties can contract to expand the realm of judicial review of a case if parties mutually and explicitly agree.

· Rationale: Despite negating the benefits of arbitration, the FAA is bound to uphold the contractual desires of the parties.

· Note 1: 

· Contract Model of Arbitration: Court permits parties to have full control over the procedures relating to the arbitration

· Folklore Model of Arbitration: Traditional notion of arbitration, brief, informal hearing, final award with no rights to judicial review.

· Note 4: Gateway is not universally accepted, see Kyocera
· Kyocera Corp. v. Prudential-Bache Trade Services: 9th Circuit reasoned that the parties lack the authority to expand the scope of judicial review by agreement.

· Public Policy Exception: Do we need to review this award b/c it is against public policy?

· United Paperworks Int’l Union AFL-CIO v. Misco, Inc.: EE gets stoned in his car after work. Police arrest him and during arbitration process ER finds out he was high on ER premise. Argument that letting this guy go to work is against PP b/c people on drugs should not work with heavy machinery. Court found that there was no evidence he was high during work therefore had to be reinstated in his job.

· Take Away: There is a public policy exception but it is very narrow:

· Test: Whether the award created any explicit conflict with other laws and legal precedents rather than an assessment of general considerations of supposed public interest 

· Collective bargaining agreements may be treated differently

· Note 2: Pigeonhole argument: An attack based on public policy, if argued creatively can lead to an award being set aside if the arbitrator exceeded his powers. 

· Seymour v. Blue Cross/Blue Shield: ER nor EE agreed in writing to the amendment as required by Utah law, however the original policy stated that Blue Cross could unilaterally amend at any time. Seymour’s son was born, diagnosed with congenital liver disease and needed a liver transplant but was denied coverage. Arbitration panel found Blue Cross was not obligated to pay. On appeal, court noted Seymour acknowledged receipt of the new policy and paid premiums without protest. This constituted acceptance to K.

· Rule: A court must assess whether the specific terms contained in the K violated public policy by creating an explicit conflict with other laws and legal precedents keeping in mind the admonition that an arbitration award is not to be lightly overturned. 

· Take Away: Public policy exception is narrow and only to be used when the arbitrators award conflicts with established law.

· Note 2: Public policy exception is used most successfully in the employment contexts
· (1) Collective bargaining agreements and ER have higher amount of control
· (2) ER-EE fails within consumer context. 
· Unequal bargaining power and adhesion Ks
· 9th Circuit Narrow test: Courts should be reluctant to vacate arbitral awards on public policy grounds.
· Rationale: Reason parties resort to arbitration is to gain the benefit of a quicker, easier dispute resolution process.  These benefits are radically diminished if courts readily entertained public policy challenges to arbitration awards.
Chapter 12: Universal Arbitration of All Types of Disputes
· Elements for Arbitration: Under FAA if these factors are satisfied, then mechanism classifies as arbitration

· (1) Third Party Decision Maker

· (2) Mechanism For Ensuring Neutrality

· Permits parties to name a provider [AAA, JAMS]

· (3) Decision Maker Chosen By the Parties

· (4) Opportunity for Parties to be Heard

· (5) Binding Decision

· Securities Arbitration: Unique aspect of securities arbitration is the Self-regulatory organizations [SROs].

· Shearson/American Express, Inc. v. McMahon: Can statutory claims be arbitrated? McMahon wanted his Securities Act, RICO and Exchange Act claims to go to trial instead of arbitration.
· Burden of Proof: On party opposing arbitration to show that Congress intended to preclude a waiver of judicial remedies for the statutory rights at issue.

· Wilko v. Swan: Court believed that judicial forum was needed to protect the substantive rights created by the Securities Act to ensure their effectiveness. Court found a plaintiff’s waiver of the right to select judicial forum, arbitration, was inadequate to enforce the statutory rights created.

· Analysis: The mistrust that formed the basis of Wilko has eroded over time. Stare decsis may counsel against upsetting Wilko’s contrary conclusion with regard to the Securities Act, we refuse to extend Wilko’s reasoning to the Exchange Act

· Holding: McMahon failed to demonstrated that Congress intended to make an exception from the FAA of claims arising under the FAA for claims arising under RICO and the Exchange Act, but due to stare decsis, Securities Act does not get litigated.

· Court found adaptability and access to expertise characteristic of arbitration rebutted the view of Wilko that an arbitral tribunal could not properly handle an antitrust matter

· Dissent: Dangers of Wilko still remain. Compelling an investor to arbitrate securities claims put him in a forum controlled by the securities industry. In a time of deregulation, the growth in complaints about the securities industry, many of which find their way to arbitration, parallels the increase in securities violations and suggests a market not adequately controlled by the SROs. One would expect more not less judicial involvement

· Note: Wilko was overturned two years later.

· Employment Arbitration: 

· Alexander v. Gardner-Denver Co.: Plaintiff was hired by defendant to perform maintenance work at company plant. Company informed plaintiff he was being discharged for producing too many defective or unusable parts. Arbitration clause covered differences between the company and the union.

· Purpose of Title VII: Purpose and procedures indicate that Congress intended federal courts to exercise final responsibility for enforcement of Title VII; deferral to arbitral decisions would be inconsistent with that goal.

· Arbitral procedures, well-suited to the resolution of contractual disputes make arbitration a comparatively inappropriate forum for the final resolution of rights created by Title VII.

· Rationale: ER enters into arbitration agreement for union’s reciprocal promise not to strike.  It is not unreasonable to assume that most employers will regard the benefits derived from a no-strike as outweighing whatever costs may result from according employees an arbitral remedy against discrimination in addition to their judicial remedy under Title VII.

· Take Away: Although statutory claims are arbitrable, courts treat them differently when brought up under a CBA agreement.  Contractual rights are deemed part of the CBA, Individual rights [statutory rights] are not embodied within the CBA.
· Gilmer v. Interstate/Johnson Lane Corporation: Gilmer terminated in 1987 from job. He was 62 yrs. old and filed discrimination charge.  Forced to submit to arbitration.

· Gilmer’s 5 arguments against arbitration were denied

· (1) Arbitration Panel will be biased: We decline to indulge the presumption that the parties and arbitral body conducting a proceeding will be unable or unwilling to retain competent, conscientious and impartial arbitrators

· (2) Discovery is limited: Age discrimination claims do not require more extensive discovery
· (3) Lack of written opinions will result in a lack of public knowledge of ER’s discriminatory policies and an inability to obtain effective appellate review, resulting in a stifling of the development of the law.

· However, NYSE requires written awards and judicial decisions regarding the ADEA will continue to be published.

· (4) Arbitration cannot adequately further the purpose of the ADEA b/c they do not provide for broad equitable relief and class actions

· NYSE rules do not restrict the types of relief an arbitrator may award and refer to collective proceedings.

· (5) Unequal Bargaining Power

· Mere inequality in bargaining power, is not a sufficient reason to find that arbitration agreements are never enforceable in the employment context

· Rule: Although all statutory claims may not be appropriate for arbitration, having made the bargain to arbitrate, the party should be held to it unless Congress itself has evinced an intention to preclude a waiver of judicial remedies for the statutory rights at issue.
· Distinguish: Gardner-Denver: Difference between claim preclusion in a collective bargaining agreement v. ability to arbitrate statutory claims in general.

· There is a difference between contractual rights under a collective-bargaining agreement and individual statutory rights.  The potential disparity in interests between a union and an employee, and the limited authority and power of labor arbitrators.
· Cases did not involve the issue of enforceability of an agreement to arbitrate statutory claims.  Rather they discussed whether arbitration of contract-based claims precluded subsequent judicial resolution of statutory claims.  Concern re: collective representation [collective bargaining] and individual statutory rights.
· What Should not be Arbitrated
· Civil Rights Statutes.

· Note 6: Circuit City Stores Inc. v. Adams: Narrowly construed §1 of the FAA exemption to be limited to transportation workers. Now employment contracts are within the FAA and its policy favoring arbitration

· Note 8: Due process protocol to help ensure fairness. Adopted by all private groups.

· Cole v. Burns Int’l Security Services: Can and to what extent can a person, as a condition of employment be required to (1) waive all rights to a trial by jury in court, and (2) sign an agreement providing that at the employer’s option, any such employment disputes must be arbitrated 

· Holding: An ER can provided the test for minimum protections is satisfied.  At a minimum-statutory rights include both substantive protections and access to a neutral forum in which to enforce those protections

· Factors: 
· (1) Provides for neutral arbitrators
· (2) Provides for more than minimal discovery
· (3) Requires a written award
· (4) Provides for all types of relief that would otherwise be available in court
· (5) Does not require employees to pay either unreasonable costs or any arbitrator’s fees or expenses as a condition of access to the arbitration forum.
· Reason: It would undermine Congress’ intent to prevent employees who are seeking to vindicate statutory rights from gaining access to a judicial forum and then require them to pay for the services of an arbitrator when they would never be required to pay for a judge in court.
· Take-Away: Statutory claims can be made arbitrable as a condition of employment provided the test is satisfied.  
· Amendariz v. Foundation: List of minimum requirements for a valid arbitration agreement.  Eliminates need for Renaissance Hotels case
· Requirements for Pre-Dispute Mandatory Arbitration as a Condition of Employment in CA: For fairness issues.
· (1) Neutral Arbitrator
· (2) More than minimal discovery
· (3) Written award
· (4) Provide for all types of relief that would otherwise be available in court
· No limits on relief
· (5) No unreasonable fees for access to the court
· Technically means: Employer pays
· Antitrust Arbitration: International Context: Often complex cases with public policy questions.
· Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc.: Dispute between Soler, Puerto Rican auto dealer, and Mistsubishi, Japanese Corp. There was a K for arbitration in Japan with Japan choice of law.  Soler attempted to delay delivery. Mitsubishi sued to compel arbitration in Japan. U.S. court had to decide whether an American Court should enforce an agreement to resolve antitrust claims by arbitration when the agreement arises from an international transaction.
· Court finds skepticism re: prior ruling of American Safety: 
· (1) Private parties play a pivotal role in aiding governmental enforcement of the antitrust laws by means of private action for treble damages
· Unjustified: The right of private damage remedies does not compel the conclusion that it may not be sought outside an American court.  
· (2) the strong possibility that contracts which generate antitrust disputes 
· Ct finds this unjustified.  
· (3) Antitrust issues, prone to complication, requires sophisticated legal and economic analysis and are ill-adapted to the strengths of the arbitral process
· Unjustified: Adaptability and access to expertise are hallmarks of arbitration
· (4) decisions as to antitrust regulation are too important to be lodged in arbitrators chosen from the business community.
· Take-Away: Presumption of enforcing arbitration agreements is particularly strong in the international context.
· § 998: Offer to Compromise: Goes both ways. If plaintiff files a motion and case come in above settlement offer, adversary pays fees and costs. If verdict is less than settlement offer, you pay adversary’s fees and costs.
Chapter 13: Arbitration Procedure:

· Arbitrator Ethics: The impartial and Expert Arbitrator

· Impartial arbitrators are essential to the integrity of the arbitration process.

· Arbitrator expertise is gained through prior experience that may involve interaction with parties to a future arbitration or issues to be later heard as an arbitrator.

· General Rule: Mere appearance of bias is sufficient to set aside an award
· Rationale: Goes to integrity and fairness of process. Further, organizations that sponsor arbitration require an impartial [fair] process to maintain a viable market.
· Test: No test b/c it is subjective, thus eliminate bias at the beginning of the procedure.

· Commonwealth Coating Corp. v. Continental Casualty Co.: Losing party contends award should be set aside due to failure of a neutral arbitrator to disclose that as an engineering consultant, one of the disputants was a regular customer who hired him.

· Court decided this award should be set aside. No doubt that if a litigant could show that a foreman of a jury or a judge in court of justice had, unknown to the litigant, any such relationship, the judgment would be subject to challenged [Due Process issue]

· Tumey: The payments, even of the slightest pecuniary interest on the part of the judge should be set aside.  There is no amount, regardless of how small that would not be regarded as likely to improperly 
· a judicial officer in the discharge of his duty.

· Evident Partiality Standard: Split among justices
· (1) Some courts refuse to hold arbitrators to the appearance of bias standard of courts
· (2) Some cases use a watered down appearance of bias test
· Objective and less exacting.  
· Satisfied where: Information would lead a reasonable person to believe that a potential conflict exists and requires proof that must be direct, definite, and capable of demonstration.
· Factors to Determine Impartiality: Weigh impact of failure to disclose based upon these factors
· (1) Extent and character of interest
· (2) Directness of relationship
· (3) Connection of that relationship to the arbitration
· (4) Proximity in time between the relationship and arbitration proceeding
· Note 9: Party appointed arbitrators. Originally arbitration had 3. Each side picked one [party appointed] and those two picked the chair/neutral arbitrator. Party appointed arbitrators were supposed to advocate for their party. Subject to different disclosure rules. Ex party communication more likely. 
· (1) Panel is rare. Expensive and difficult
· (2) All three expected to be neutral now
· Note 10: California Legislation expanded the disclosure requirements and made some failures to disclose grounds for vacatur of an award.
· General Standard: All matters that could cause a person aware of the facts to reasonably entertain doubt that the proposed arbitrator would be able to be impartial
· Facts to be disclosed:
· (1) Family or personal or business relationships with an arbitration party
· (2) Family relationships with a lawyer participating in the arbitration
· (3) Arbitrator has served in the past 4 years involving a party or lawyer present
· (4) Service by the arbitrator as a non-arbitrator neutral in a case involving the lawyer or party participating in the current case
· (5) Financial interests 
· Informal Nature of Arbitration Hearings
· Discovery: 

· In litigation, discovery is close to absolute whereas in arbitration one must seek arbitrators approval to engage in discovery.  Arbitrator has the power to issue subpoena and generally determines scope of discovery.  It is discretionary, and arbitrators are reluctant to issue sanctions for non-cooperation b/c it affects their ability to find work and one would need to go to court to enforce the sanction.

· Parties can always contract to permit or limit discovery rules.

· Evidence Rules: 

· Formal rules of evidence do not apply.

· Arbitrators tend to admit everything b/c failure to admit evidence is grounds for vacatur.

· Attitude of court is reluctance to set aside an award because of evidentiary error though. They will review for a generally fair process. Otherwise, this type of attack would swallow the rule that arbitration awards are generally not reviewable on the merits.

· Awards and the Lack of Findings: 

· Folklore: No requirements of awards and findings of fact or reasoned awards. 

· Reason: Prevents appeals on the awards, are cheaper, and provide a more informal style of arbitration

· Criticism: Now many awards are reasoned 
· Reason: A reasoned arbitration award tends to engender confidence in the integrity of the process and aids in clarifying the underlying agreement.
· Contract Model


· Records: Depends on nature of the case and the desires of the parties.  If the parties require or want a record, it is for them to arrange, not the arbitration provider.
· Class Action Arbitration:
· At one point, class actions were thought to be within the exclusive province of the courts and arbitration was thought to be too speedy & informal for the complex formalities of class action procedure.  Now companies prefer arbitration as long as they arbitrate cases individually.  If class certification is granted, companies prefer court.
· Green Tree Financial Corp. v. Bazzle: C1 and C2 receive loans from GTF. GTF fails to provide both with forms which explained certain rights forgone as a result of the arbitration clause.  C1 & C2 separately ask court for class certification and GTF asks for arbitration.  Arbitrator certified class and found for class.  Was the court correct to rule to arbitrate the matter, including deferring to the arbitrator regarding class certification?
· This was an issue for the arbitrator.  The dispute related to the contract and thus was within the scope of arbitrable issues.
· Note: First Options: Is whether the parties agreed to arbitrate or not
· Mitsubishi: Is whether the aspects of the contract fall in the arbitration agreement  
· Take-Away: Arbitrability issues related to class actions are to be determined by the arbitrator.
· Note 2: Remember: Gateway decisions about whether the formation of the agreement included arbitration is for the court.
· Waiver of the Right to Arbitrate: An election to proceed before a non-arbitral tribunal for resolution of a K dispute is a presumptive waiver of the right to arbitrate. [Appears to be judge-made as it does not appear in the FAA]
· Four considerations for a waiver
· (1) Review of a finding that a party has waived its contractual right to invoke arbitration is for clear error only, it is not plenary
· (2) A waiver can be implied as well as express
· (3) In determining whether a waiver has occurred, the ct is not to place its thumb on the scales; fed. policy favoring arbitration is simply to treat such clauses no less hospitability than other K provisions
· (4) To establish a wavier of the K right to arbitrate, a party need not show that it would be prejudiced if the stay were granted and arbitration ensued.  
· Rationale: Selection of a forum in which to resolve a legal dispute should be made at the earliest possible opportunity in order to economize on the resources both public and private, consumed in dispute resolution
· Judge Posner: Robust rule of waiver predicates upon policies of litigation efficiency.  Arbitration should be treated as an affirmative defense.
· Cabinetree of Wis. V. Kraftmaid Cabinetry, Inc.: Cabintree made a K with Kraftmaid to be a franchised distributor of kitchen and bath cabinets made by Kraftmaid.  Cabinetree filed in state court and Kraftmaid moved the case into federal court. After lots of discovery, Kraftmaid tries to compel arbitration.
· Court found a waiver. Reasoned that in ordinary K law, a waiver is effective without proof of consideration or detrimental reliance [low burden of proof]. Intention of arbitration clause is not to allow or encourage forum shopping [proceed in multiple forums sequentially or simultaneously]. 
· Overcoming the Presumption: A variety of instances may make the case abnormal and the court should find no waiver or permit the previous waiver to be rescinded.
· Narrowing the Exception:
· 9th Circuit: Party who is advancing waiver of arbitration bears a heavy burden of proof.
· 8th Circuit: In light of the federal policy favoring arbitration, any doubt concerning waiver, delay, or a like defense to arbitrability should be resolved in favor of arbitration
· Ability to Expand Judicial Review Purposes of this class cannot expand despite cases.
· Hall: The court shall vacate, modify, or correct any error (1) where the arbitration’s findings of facts are not supported by substantial evidence, or (2) where the arbitrator’s conclusion’s of law are erroneous
· Note: Drafted post-dispute
· Holding: USSC: FAA grounds for prompt vacatur:
· (1) Expanded review is typically rejected
· (2) Agreements to review for legal error should be permissible b/c arbitration is a matter of contract
· However, you cannot expand judicial review in a manner at odds with the FAA
· Under the FAA you cannot expand judicial review
· Direct TV: The arbitrators shall not have the power to commit errors of law or legal reasoning, and the award may be vacated or corrected on appeal to a court of competent jurisdiction for such an error.
· Holding: CASC: Court shoe horned the clause b/c the arbitrator exceeded his power by K, which is a reason for vacatur. 
· Note: Language was phrased in the negative as opposed to the affirmative.
· Procedural Considerations Relevant to Drafting and Reviewing the Contract to Arbitrate:
· (1) Form v. Customized ADR Clauses
· Benefits of Form Clauses:
· Battle-tests and easy to use.
· Suggestion: Use a boilerplate clause to get started, then draft a comprehensive clause to benefits your client
· Trick: Ensure provisions are consistent
· (2) Scope of ADR Clause
· Avoid discretionary language: use shall or must opposed to may
· Decide on a broad or narrow clause
· Broad: Arising out of or relating to
· Narrow: All disputes concerning the interpretation or performance arising under this contract
· Two-Step Process: Do you want mediation prior to arbitration? 
· Choice of Procedures: Look up rules of different providers to gain a tactical advantage
· Rules
· Discovery: Limitations, time frames, depositions?
· Power of Arbitrator: Motion practice, subpoena?
· Timing and Limitations:
· Hearing
· Penalties: Arbitrator’s ability to issue sanctions
· Fees
· Application and Choice of Law Clause
· Application of Law: Arbitrator must follow the law
· Reduces chance of arbitrary or compromised award being vacated. Corporations tend to prefer this.
· Choice of Law: Arbitrators, if they use the law must follow the law of the state chosen.
· Selection of ADR Neutral:

· Variety of Options:
· Provider decides
· Parties have panel of three, each pick one and two arbitrators agree on third
· Method of Choosing
· (1) Strike and Rank
· (2) Party Appointed
· (3) Court default
· Award: 
· Punitive Damages
· Who pays: Costs and fees?
· Per Armendariz, in CA if arbitration is a condition of employment, company must pay
· High-Low Provision: 
· Way to limit liability: If High-low is btwn 20-40. If award comes in at 50, party gets 40, if award comes in at 10, party gets 20. If  in the middle, they get that fee
· Baseball: 
· Two numbers, arbitrator bound to pick one
· Written Award 
· Finality: Expanded judicial review
· Remedies: Arbitrators generally have power equal to judges to award creative damages
· CA, per Armendariz requires no limitations on remedies in arbitration clauses as a condition of employment Ks
· Confidentiality 
NEGOTIATION

Chapter 2: Basic Factors Affecting the Negotiation Process

· Introduction to Negotiation
· Litigators resolve 85-95% of conflicts through negotiated agreements.
· “In business, you don’t always get what you deserve, you get what you negotiate”
· Negotiation is both a skill and an art: Studies have shown that there is no correlation between GPA and negotiating skills 
· Americans are not comfortable negotiators:
· Not a part of the American culture.  We like to hurry things up.
· Uncomfortable because 
· (1) The ritualistic process associated with negotiation
· Fail to recognize importance of preliminary exchanges. That impatient negotiators tend to have longer interactions b/c the stages break down and must be repeated.
· (2) Lawyers are uncomfortable during bargaining interactions relating to deception 
· Negotiating attorneys must learn to distinguish between puffing/embellishment and impermissible mendacity.
· Limited Role of Traditional Legal Principles: Give way to 
· (1) Psychological:
· Do not enter negotiation with the intent to defeat your opponent b/c no rational benefit would be derived.  Strive for pareto optimal.
· (2) Sociological:
· Future benefit derived from current interactions.  Lay foundation for future negotiations. 
· (3) Communicational:
· Use discussions to narrow and define the issues to be presented for adjudication. Generate factual and legal stipulations to expedite trail proceedings.
· (4) Game Theory
· Attitudinal Bargaining: Method to control to the interaction in a manner that diminishes the effectiveness of offensive people.
· Short sessions.  Brief encounters or telephone calls.
· Factors Affecting Negotiation
· Win-Win: Concept of expanding the pot. Important for on-going relationships.
· In a successful mediation, no parties walks away happy b/c they each had to give something up.
· Win-Lose: Competitive situation. Try to get other side to give thing up they do not want to.
· (1) Personal Needs of Participants: Lawyers must endeavor to ascertain the true underlying needs of their own clients and then seek to determine the less visible needs of opposing clients and opposing counsel.
· Factors Determining Willingness to Accept Offers:
· (1) Cash flow difficulties 
· (2) Fee Basis: 
· Contingency: More inclined to settle b/c they do not want to devote a substantial amount of time to any one case.
· Hourly: Feel little incentive to resolve matters expeditiously.  Need to work the file.

· (2) Negotiating Styles of Participants:

· Cooperative or Competitive Styles

· Cooperative:
· Tend to be more psychologically inclined to help opponents and maximize joint returns. Seek reasonable results and are courteous and sincere. Have realistic opening positions and rely on objective standards
· Rarely use threats and maximize disclosure of information. Are trusting and open and work to satisfy interests of opponents through willingness to make concessions.
· Competitive:

· Psychologically against opponents and want to maximize own, extreme returns. Are adversarial and disingenuous. Open with unrealistic positions and focus on own position rather than neutral ones.
· Use threats and minimize disclosure of information. Are closed and untrusting as they work to satisfy their underlying interests and make minimal concessions.
· Data on Comparisons:
· (1) Competitive is less effective and reaches impasse more often. 
· (2) When one-sided agreements are reached, they are more likely to be due to competitive litigators.
· (3) Cooperative negotiators tend to achieve more efficient combined results than competitive.
· Pareto Efficicent Results: Benefit both sides, are more likely to occur through cooperative negotiation and exploring areas of joint gain.
· Characteristics of Successful Negotiators:
· Be prepared and behave honestly and ethically
· Understand opponents cues.
· Be analytical, realistic, and convincing.
· Attempt maximize returns for client
· Understand that one must provide adversaries with sufficiently generous terms to induce opponent to accept proposed agreement and will honor the agreement.
· Avoid buyer’s remore.
· Remember big movements occur later in the negotiation as trial date or a monumental date for settlement occurs.  
· Four Negotiator Styles:
· (1) Analyzer: Focuses on logical and makes rational arguments and prioritizes outcomes
· (2) Achiever: Detailed planning to control interaction and focuses on outcomes 
· (3) Motivator: Uses creativity to foster collaboration and encourage innovative thinking in opponents
· (4) Mediator: Establish rapport, listens carefully, favors consensus, and works to generate mutual gains
· Analzers, motivators, and mediators are more cooperative
· Achievers are more competitive. 
· Hybrid is optimal approach for negotiators
· Types of Negotiation: 

· Complex: The more complex an interaction, the more protracted the negotiation process is likely to be.  Parties must obtain a basic understanding of the overall circumstances before mutually acceptable results can be reached.  
· Avoid reliance on legal authority: They give you credibility, but in negotiation it leads to inflexible decisions.  
· Verbal Communication:
· Negotiators must be careful to consider the exact words chosen to determine whether the speakers actually intend the message they seem to convey.
· Verbal Leaks: Body language or underlying meaning of statements.
· 1. “I cannot offer you any more”
· Unequivocal statement that no additional concessions can be made.  Look for nonverbal cues to collaborate this.
· 2. I am not authorized to offer you any more
· Reliance on client authority suggests there is movement available, but must confer with client first.
· 3. I am not able to offer you any more at this time
· Speaker is indicating a temporary condition. Suggests reciprocal concessions will be made if both sides are agreeable to compromise.
· 4. I do not believe I can offer you more
· This is probably an ingenuous statement.  
· 5. My client is not inclined/does not wish to offer you more
· Modifying language leaves room for further movement.
· 6. That’s about as far as I can go. I don’t have much more room
· Speaker has not reached their true bottom line. Patient negotiators can make additional concessions.
· 7. I must have item 1. I really want item 3. I would like item 3.
· Notice the semantically distinctions. 
· Signal Words: Used to create a disingenuous impression in the minds of opponents 
· 1. To be perfectly candid, this is the most I can offer you.
· Be suspicious of veracity as it frequently is used to accompany a misrepresentation to enhance its credibility
· 2. In my humble opinion, I think…
· Use of false humility to induce adversaries to lower their guard in anticipation of an easy interaction
· 3. Do you mind if I suggest…
· Passive-aggressive negotiators who lack the ability to display their aggression openly often use softening terms to mask their desire to dictate the terms they really want.
· Can subtly undermine negotiation as a parent-child interaction.
· 4. You probably lack the authority ...
· Hidden message is a parent-child suggestion that the child is unable to accept the tendered offer.  If opposing counsel irrationally acts in a child-like manner, he will accept the proposed agreement to spitefully demonstrate his ability or capacity to.
· 5. I understand how you feel…
· Good bargainers are active listeners.
· Body Posture and Speech Pattern Mirroring and Sensory Preference Reflection:
· Mirroring: When individuals interact with others, they tend to respond more favorably to persons who exhibit body postures and speech patterns similar to their own.
· When people think and speak, they tend to employ one of three sensory preferences.

· (1) Visual Orientation: Eyes of such people either move upward or stare in an unfocused manner.  Words describe images of what they are discussing.
· Respond more favorably to people who reply in a similar fashion.
· (2) Auditory Orientation: Eyes tend to move from side to side or move downward and to their left when they talk. May ask someone to listen to what they are proposing or indicate that the proposal rung a bell with them.
· More receptive to people who respond with similar auditory references.  
· (3) Kinesthetic/Feeling: Tend to feel or sense things.  Eyes tend to move down and to their right. Something smells bad or leaves a bad taste in their mouth.  Rely on gut feelings.
· Prefer other with kinesthetic/feeling orientation
· Framing of Issues: Negotiators can increase the likelihood of settlement based upon how they frame the choices.
· Most people are risk averse when choosing between a sure gain and a uncertain alternative that may result in a greater gain or nothing.
· However, when dealing with a definite loss or an alternative that may enable them to avoid the loss, most people become risk takers.
· Regret Aversion: Most people do not like to make decisions that may be shown by subsequent developments to have been incorrect.  Leads them to suffer sincere regret.
· Theory: Subtly suggest that their non-settlement alternatives may turn out to be worse than what they are presently being offered.
· Nonverbal Communications: 
· Women: Are more sensitive to non-verbal messages.
· Blacks: More attenuated to non-verbal signals than are white people.
· Facial Expressions: One of the most obvious forms of nonverbal communication.  Pay attention for double messages.
· Facial expressions are more readily controlled and are less voluntary than body movements
· No isolated signal should be given a definitive interpretation. People must look for changes in the usual behavior of others and predictable patterns of conduct
· (1) Facial Expressions: More easily manipulated form of nonverbal communication. 
· (2) Flinch- Pained Facial Expression: May be an uncontrolled response to a surprisingly inadequate opening offer.
· Adroit negotiators may employ a contrived flinch to silently challenge opposing party’s opening offers without have to engage in verbal disclosure
· (3) Raising Of One Eyebrow: Connotes skepticism or surprise 
· (4) Raising of Both Eyebrows/Widening of Eyes: Clear indication of surprise. When negotiators observe the this sign, they should suspect serious tactical errors on their part
· (5) Wringing of Hands: Indication of frustration or tension. Typically results from people unhappy with developments or anxious about aggressive tactics
· (6) Tightly Gripping Arm Rests/Drumming on the Table: People who are impatient or frustrated.
· (7) Biting Lower Lip/Biting Fingernails/Running Fingers Through Hair/Rubbing Forehead: Indication of stress or frustration b/c of disappointment in the lack of progress.
· (8) Eyes Wandering/Looking at Watch/Crossing and Uncrossing Legs/Doodling: Boredom or disinterest.
· (9) Shifting Back and Forth in Chair/Titling Head from Side to Side/Opening and Closing Mouth without Speaking: Indecision-message that sender is not sure how to proceed and is contemplating options
· (10) Hands Neatly Folded in Lap: Contrite, penitence and possibly even submissiveness. However, could just be a “good boy” upbringing.
· (11) Sitting on the Edge of One’s Chair: Increased interest. Perhaps you have reached their ZOPA.
· (12) Hands Touching Face/Playing with Glasses/Looking at Papers or notes: Meditative contemplation. Sometimes parties resort to this to camouflage their thinking.
· (13) Steepling Gesture (Hands pressed together): Confident feelings. Be cautious you are not conceding too much.
· (14) Leaning Back in Chair with Hands on Back of Head: Adopted mostly by males. Exudes confidence and contentedness. Indication of power and authority, frequently used by superiors.
· (15) Extending Hands Towards Opponent with Fingers Pointed Upwards and Palms Facing Out: People who feel they are being verbally assaulted. Defensive posture.
· (16) Rubbing Hands Together in Anticipatory Manner: Anxious negotiator who anticipate a beneficial offer from opponents
· (17) Placing Palm of Right Hand over Heart: If inadvertent, may be perceived as a sign of true sincerity. If disingenuous, may be an effort to mislead
· (18) Open or Uplifted Hands: Openness and sincerity
· (19) Crossed/Arms/Crossed Legs: Complex position: Can be aggressive or defensive position.  
· If arms are high on chest and legs are crossed, this is a competitive or combative position
· If arms folded low on chest and one leg is draped across the other, this is a defensive position.
· (20) Standing with Hands on Hips: Aggressive posture, tells other to stay away from the actor
· (21) Gnashing of Teeth: Anxiety or anger. Stress. Likely to lead to impasse.
· (22) Covering and Rubbing One’s Eye: Find it difficult to accept something being communicated to them
· (23) Rubbing Chin in Inquisitive Manner: Sign of disbelief.
· (24) Picking Imaginary Lint from One’s Clothing: People who disapprove or are uncomfortable by shocking or outrageous statements made by others.
· (25) Casual Touching: One’s sincerity to establish rapport. Can be used to maintain a harmonious relation.
· (26) Direct Eye Contact: More personal and forthright.
· (27) Head Nodding: Employed by active listeners to indicate comprehension of what is being said
· (28) Turning Around in Chair to Look Away after a New Offer: Individuals who hate to compromise. Cannot stand to make concessions
· Nonverbal Indications of Deception:  Easier to spot a liar than someone who is telling the truth
· (1) Signal Words: To be candid, to be truthful, frankly
· Be circumspect if not typically used.  Employed by deceptive individuals to enhance credibility of their deliberate deception.
· (2) Decrease or Increase in Specificity of Statements

· People fill in details as they recall them to tell the truth.  If there are no details to remember [fabricated story], people provide an excess of information
· (3) Partial Shrug
· Usually indicates they are ignorant or indifferent. If they are being deceptive, they often exhibit a partial shrug of one shoulder.
· (4) Increased or Reduced Gross Body Movement:
· Under stressful situations people become more fidgety. Other behave in a contrary manner. Be aware of this type of movement.
· (5) Casual Placing of Hand over Mouth
· Morally wrong. Experience a guilty conscious.
· (6) Unconscious Touching of nose with Finger Tip or Back of Finger
· Similar to covering of one’s mouth.
· (7) Inconsistent Nodding or Shaking of Head
· When speakers lie, heads occasionally give them away.
· (8) Eyes Looking Up to Wrong Side:
· When people recall past events from memory, right handed people look up and to the left.  Left handed people look up and to the right.
· When lying/making up an image, right handed people look up and to the right. Left handed people look up and to the left.
· (9) Dilated Pupils and More Frequent Blinking 
· Stress. Pupils become dilated and rate of blinking increases
· (10) Involuntary Raising of Inner Portions of Eyebrows
· Most people are unable to control the muscles that regulate the movement of inner eyebrows and under stressful situations, people involuntarily lift their inner eyebrows.
· (11) Narrowing and Tightening of Red Margin of Lips
· Stress just before speaking.
· (12) Licking Lips or Running Tongue over Teeth
· Stress and Discomfort
· (13) Higher Pitched Voice
· Anxiety leads to raised vocal pitch.
· (14) More Deliberate or More Rapid Speech
· More intentional misrepresentations want to ensure receptive audience. Thus they utter misstatements in a more deliberate manner.
· (15) Increased Number of Speech Errors
· Studies indicate that people attempting to deceive often tend to have higher number of speech errors.  Begin to stutter, repeat phrases, or broken phrases.
· (16) More Frequent Clearing of Throat
· Tension of deceptive behavior often manifests itself through frequent throat clearing.
· (17) Change in Frequency of Looking at Listener
· With stress associated with deliberate deception, speakers become more nervous and look less frequently at their listeners. Speakers comfortable with lying may look directly at their listener
· (18) Duping Delight
· Individuals who enjoy the challenge of deception will appear smug with contempt if they successfully deceive their opponent.
· Impact of Cultural Differences:
· People tend to negotiate more cooperatively with people of the same race, gender, age, and culture than their adversaries of other races, genders, age groups, or cultures – probably due to the fact that similarity induces trust and reduces the need for interactors to maintain a particular “face” in each other’s eyes.
· Ethnic Differences: 
· Blacks tend to be more forceful with greater verbal aggressiveness than whites
· Females tend to be more cooperative than males
· The more culturally different, the more you need to build rapport to minimize counter-productive stereotypes
· Inter-cultural Norms: 
· Punctuality:
· More important to average American than to people of other cultures.
· Spatial & Conversational Differences:
· Other cultures, would be comfortable discussing business during social functions, whereas Americans often separate business and social interactions
· Americans require more spatial differences than other cultures. It can lead others to think Americans are cold, withdrawn, or disinterested.
· Power Techniques:
· Americans are not afraid to employ overt power techniques to advance their bargaining interests.
· Other cultures like Japan or China find displays of power to be crude and unacceptable.
· Socio-Economic:
· Wealthy are willing to accept delayed gratification without question
· Poor are less likely to postpone current gratification.
· Less wealthy find it traumatic and intimidating to interact with wealthy outside of their natural environment.
· Gender Differences: 
· Males attempt to gain psychological advantages against women by casting aspersion upon the femininity of those individuals.  
· In competitive situations, females tend to be more trusting and trustworthy than males but are less willing to forgive violations of trust.
· Males exude more confidence than females in performance oriented settings. Even when less prepared men think they can wing it.
· Men tend to be more win-lose oriented and women more win-win.
· Competitive difference can be attributable to acculturation process for boys and girls. 
· Parents tend to be more protective of their daughters than their sons
· Sons tend to be exposed to more competitive situations at an early age.
· Physical Appearance:
· Attractive men are likely to be considered more competent than their less attractive male cohorts with their ability to think logically and analytically. 
· Good looking females are stereotyped to not be on the same intellectual capacity as their less attractive cohorts.
· Terms of Art: 
· Reservation Value: Point at which that party is indifferent between staying in the negotiation and walking away
· Positive Sum Bargain: In multiple issue negotiation, you can convert a zero sum situation into a benefit that is positive for everyone
· Pareto Optimality: Concept is based on the idea that an agreement can be made that will make both parties better off than by merely exchanging money. Win-win scenario
· Source of Value: If parties can find non-competitive similarities, they can create value.
· Decision Trees:

· Probability Assessment: Everyone must make some type of assessment related to negotiation.
· Risk Tolerance: Identical probability assessments may result in difference restrictions based upon one’s risk tolerance.
· Negotiating Great Settlements Article
· 3 Basic Approaches to Resolving Conflict:
· (1) Power
· (2) Rights
· (3) Interests
· 3 Meta-Stages of Negotiation Process: 
· (1) Preparation: Exploring tactical moves, setting overall strategic outcomes.  Fact finding, developing positions and devising supporting arguments.

· Identify personal and business interests of one’s client and the opposing party.

· Figure Out:
· Aspiration Price: Desired outcome

· Opening Offer: Should be stretched to test the other party. Do not be unreasonable or they lose their impact.

· Reservation Price: Bottom Line

· Generate Evidence to support positions, consider, and strengthen alternatives to negotiation.
· Anchor: Offer that involves the remainder of the negotiation because it is reasonable and not too excessive. 
· (2) Negotiation: Claim and Create Value
· Claiming Value: Making demands to get a larger slice of the pie and battling for concessions.
· Creating Value: Active generation of terms and trade-offs including non-monetary, non-traditional, options for settlement.  Involves identifying the needs of the parties and creating terms of agreement to meet their needs.
· (3) Implementation 
· Settlement:
· BATNA: Best Alternative to Negotiated Agreement: Describes the best alternative of a party in the event of a non-agreement
· WATNA: Worst Alternative to a Negotiated Agreement: Is it zero or owing attorney fees and court costs to the opposing side
· MLATNA: Most Likely Alternative to Negotiated Agreement: Greatest test of an attorney’s advice, experience and good judgment.
· Negotiation Styles: There are a range of negotiating behaviors and styles from competitive to collaborative, compromising, avoiding, and accommodating.
· Versatile negotiators are able to use different styles and extend themselves beyond their natural orientation.
· Rules:
· 1. If opposing counsel makes a competitive move respond with a competitive response
· 2. Responsive competitive moves should be reasonable and proportional to avoid escalation and to preserve the professional relationship
· 3. Do not harden into permanently polarized positions. Return to cooperative style after attitudinal bargaining 
· Types of Bargaining: Distributive and integrative are the two most common techniques used early on
· Distributive: Dividing a fixed amount of resources, money, property [fixed pie]
· Positional Bargaining: Negotiation focuses on offers & counter-offers, OR 
· Rights Based Bargaining: Primary focus is on fault.
· These two approaches often lead to impasse
· Integrative: The parties actively introduce additional terms and trade-offs to expand the pie.
· Interest-Based Bargaining: Expands the breadth of negotiation to include an analysis of the facts, law, and the underlying personal and business interests of the parties. 
· 3-Step Process: 
· 1. Identifying the parties’ interest
· 2. Prioritizing their interests
· 3. Developing terms of an agreement that meet the parties’ most important interests 
· Effective: In breaking deadlocks where the parties are stuck in a cycle of positional/rights-based bargaining and in cases where the parties have an interest in preserving their relationship.
· Not Effective: Personal injury cases, disputes between strangers or other zero-sum negotiations where one party’s gain is another’s loss.
· Generating Options for Possible Agreement:
· Lateral Thinking: Creative, intuitive, innovating, non-linear, non-traditional thinking.
· Contrasted from logical thinking: structured, rational, linear and often traditional.
· Versatile negotiators use both.
· Brainstorming: Process of generating options for agreement. Two step process
· (1) Inventing: Writing down all ideas for possible solutions, whether workable, reasonable, affordable, etc…

· (2) Evaluation: Systematic evaluation of each written option. Negotiators can ask why options are inappropriate to gain a better understanding.

· Communication Techniques: Enhance productivity. Verbal recognition, restating [repeating point], reflection [mirror emotions], summarizing [recapping accurately] and acknowledging 

· Reframing: Effective in situations where the speaker wants to move into a problem solving mode. Involves a special kind of rephrasing that coverts a negative complaint or grievance into a positive statement of what the speaker wants, moving the discussion form the past to the future, from positions to interests, and shifting the focus to the speaker’s needs.
· Cognitive Barriers to Negotiation: 

· Assimilation Bias: Leads negotiators to tune out unfavorable information. 

· Counter: Restate the relevant facts or law, marshal documents or deposition testimony to support their position, or commit the information to writing making the information hard to ignore

· Endowment Effect: Reflects the tendency to overvalue current or future property interests. 

· Counter: Refer to third-party criteria or ask about specific basis for valuation.


Chapter 3: Negotiating Styles: Six distinct Stages

· (1) Preparation Stage: Each party attempts to ascertain the pertinent factual, legal, economic, and political information. Participants establish resistance points or bottom lines as well as a goal. Most preparation is carried out without interaction with prospective participants.
· Establish Goals and Limits: People who are more prepared obtain more beneficial results than those who are not. Direct correlation btwn preparation and negotiation as it constitutes power in the bargaining context.
· Client Preparation: Ascertain the facts and the desires of the client. Separate the clients goals into three categories and ascertain the value and importance of items within the categories Update clients regarding the bargaining developments. Advisable to preclude client participation in bargaining.
· (1) Essential items: objectives the client must obtain if agreements are to be successfully achieved.
· (2) Important items: Concern things clients would very much like to acquire but which they would forego for an essential item
· (3) Desirable items: Items of secondary value that the client would be pleased to obtain, but would be willing to exchange for important items
· Lawyer Preparation:  Understand facts and applicable legal doctrines. Develop theories that support the positions and anticipate counter-arguments
· Develop BATNA, This is the bottom line., WATNA, MLATNA.
· Determine Expected Value of Interaction: ZOPA and Decision Trees. Monetary and non-monetary transactional costs with settlement and non-settlement should be considered.
· Costs of trial, psychological trauma, etc.
· Projected transaction costs should be subtracted from plaintiffs trial result b/c they reduce the value at trial and should be added to defendant’s expected result since defendant will incur these expenses regardless
· Basic formal and informal discovery to obtain relevant information and options available to opposing counsel [strengths and weaknesses]
· Establishing High Aspiration Levels: Vital to understand that negotiators obtain higher and more satisfactory outcomes when they begin their interactions with substantial rather than moderate goals. Use the aspiration level as the goal. Attempt to achieve the aspiration level or above. Reason: When people initially request considerable terms, their opponents are frequently relieved by the seemingly reasonable compromise that is ultimately achieved despite the fact that the settlement provision objectively favor the person who began with the excessive position, however over-generous opening bids to adversaries often result in anchoring
· Anchoring When people receive better offers than they anticipated, they question their preliminary assessment and increase their aspiration levels. Go first if you know the value of your case. Go second if uncertain so you can reassess. 
· Articulating Principled Opening Offers: Be able to justify your offer. Plaintiffs want defendants to understand the emotional pull. Defendants will focus on liability 
· Anticipate Concessions  
· (2) Preliminary Stage: Participants establish their professional identities and the tone for the impending interaction.
· Attitudinal Bargaining: This form of bargaining can be used to tone down inappropriate conduct by participants to create a more hospitable atmosphere. Depersonalize conflicts and personalize the interaction.
· Cooperative: Are more adaptive to opponents and believe there are both competitive and cooperative people
· Competitive: Always act competitively and believe everyone else acts competitively
·  (3) Information Stage: Attempt to obtain as much information as possible regarding each other’s strengths and weaknesses. What is available to be divided up and begin to define settlement range. Occurs when conversation shifts from small talk to parties needs and objectives.  
· Value Creation: Look for ways to expand areas of mutual interest-available for joint distribution.
· Ask open-ended information seeking questions. Attempt to gather general information then ask specific questions to confirm understandings. Control the process, avoid issues you would prefer to ignore and repeat questions adversary is avoiding. 
· Determine Value: Identify the issues that must be resolved and determine the value of the items the opposing side desires. 
· First Offer: Studies show it is irrelevant who goes first, however many prefer to go second b/c it provides insight. Initial concessions are more influential on outcome.  Beware of bracketing: When opponent adjusts opening offer to place their real goal as the mid-point.
· Have your target point [desired goal] and resistance point [end point] in mind during process while you attempt to attain the ZOPA.
· (4) Competitive/Distributive Stage: Participants begin to divide the different items among the interested parties. Change from what the opposing parties hope to achieve to what the negotiator wants for his own client. Articulating own demands/desires.
· Power Bargaining: Attempting to influence opponent of strengths and lack of vulnerability of their case. 
· (1) Use of legal and non-legal arguments 
· Legal doctrines, policy considerations, economic or political considerations, and psychological or emotional.
· (2) Combine cooperative and competitive styles
· (3) Effective arguments in comprehensive, not conclusory manners. Well articulated and principled. 
· Persuasive Bargainers have principled positions: Rationally explaining their underlying bases to bolster confidence in their position and have developed concession plans. Keep in mind, rational & emotional appeals, ridicule and humor, control the agenda, be straightforward, flatter opponent, silence when necessary, create guilt, ambiguity can be beneficiary and can manipulate contextual factors to your advantage.
· Making concessions: Attempt to make few concessions, which the value of each concession diminishing keeping the norm of reciprocity in mind.
· (1) Be well reasoned
· (2) New bargaining point b/c of fairness, cost, precedent, logic, client direction, lack of authority, etc…
· (3) Spirit of compromise and good faith, further discussions
· (4) B/c of parties needs
· Promises v. Threats: Promise: Does not involve the suggestion of a negative consequence, but instead consists of an expressed intention to behave in a way that appears beneficial to interests of another. Implicit in a promise is a threat. Use of affirmative promises increase likelihood that bargainers reach mutually favorable agreements as opposed to negative promises or threats. Threats are reasonable if proportionate to action. Negative threats increase competitiveness and risk of retaliation.
· Psychological Entrapment: 1 dollar experiment. Never continue negotiations b/c you have become psychologically entrapped. Cut costs and move on.
· (5) Closing Stage: Continue moving the parties toward mutual accord, requires additional patience. Parties are psychologically committed to settlement. Majority of concessions are made here, stay patient to avoid forfeiting too much. Temporary impasses may be overcome through promise of concurrent position changes. Silence and patience are key, and principled concessions help extract more from opponent.
· (6) Cooperative or Integrative Stage: Used to simultaneously improve the circumstances of both parties. Participants attempt to expand the pie and discern additional exchanges that may improve their respective levels of satisfaction. Can lead to the most efficient distribution of items available. 
· Look for presence of previously unnoticed alternatives that might be mutually beneficial to expand the overall economic and noneconomic pie to be divided. Negotiators must be willing to disclose underlying interest and objectives. Candor is imperative. Tit-for-tat approach helps with reciprocity on final aspects.
· Always double check the final agreement 
Chapter 5: Negotiation Ethics: Premise: There are no ethics in mediation
· Appropriate and Inappropriate Misrepresentations: Is deception permissible

· Criticism of Deceptive Negotiating Tactics: Devices diminish the likelihood of pareto optimal results because deception tends to shift wealth from the risk-averse to the risk-tolerant.
· ABA 4.1(a): Lawyer shall not knowing make a false statement of material fact or law to a third person.
· Comment: A lawyer is required to be truthful when dealing with others on a client’s behalf.  Whether a statement is one of fact depends on the circumstances.
· Puffery: Value-based representations, is permissible.
· In negotiation more than in other context, ethical norms can probably be violated with greater confidence that there will be no discovery and punishment. 
· Risks of Dishonest Behavior: Attorneys who deliberately deceive opponents or withhold information they are legally obliged to disclose may be guilty of fraud. Contract obtained through fraudulent acts may be voidable and their clients may be held liable for monetary damages.
· Nondisclosure of Information
· Model Rule 4.1(a): Attorneys must be truthful when making statements concerning material law or fact.
· Comment 1: No affirmative duty to inform an opposing party of relevant facts. Rationale: Duty of representatives to conduct their own legal research and factual investigations 
· Model Rule 3.3(a)(2): Obligation to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by the opposing counsel.
· Stare v. Tate: Value property, Stare’s attorney made a mathematical error and understate value by 100K. Mr. Tate’s attorney was aware of the error and sought to take unfair advantage of this mistake, the court reformed the settlement to provide Ms. Stare with the amount she deserved.
· Brown v. County of Genesee: Claimant made a proposal to place the employee at a certain salary level she believed was the highest the claimant could attain.  Truth was she could be placed at a higher position. 
· Court found the attorney had no legal or ethical duty to correct their erroneous belief b/c error was due to the failure to examine or understand public records
· Spaulding v. Zimmerman: Several doctors treat plaintiff and determine his injuries healed.  Defense attorneys have Spaulding treated by a neurologist who would be an expert for defense.  Physician discovered a life-threatening aneurysm in Spaulding’s aorta but defense did not volunteer this information.
· Court vacated the award b/c as officers of the court, the defense counsel had an affirmative duty to disclose the newly discovered medical information to the trial court prior to its approval of the settlement agreement.
· Key Fact: Spaulding was a minor.  
· Model Rule 1.6(b)(1): Permits but does not require, attorneys to disclose otherwise confidential information when necessary to prevent reasonably certain death or substantial bodily harm.
· Partial Disclosure of Information: Negotiators regularly use selective disclosure to advance their positions. Most respondents perceive no obligation to correct legal or factual misunderstandings generated solely by the carelessness of opposing attorneys.  Respondents only hesitate when opponent misperceptions result from misinterpretations of seemingly honest statements made by them. 
· When misperceptions concern legal doctrines, almost no respondents perceive a duty to correct those misconceptions.  Do your own research
· Overt Misrepresentation of Information: 
· Attorneys may not intentionally misrepresent material facts.  
· Comment to rule 4.1: Estimates of price and value placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim do not constitute material facts.
· Limited to statements to opposing counsel. Outside that narrow setting, statements pertaining to client settlement objectives may constitute material facts.
· Unconscionable Tactics and Agreements
· Model Rule 4.4: A lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person
· One-sided agreements
· Attorneys who are positioned to conclude arrangements that would substantially benefit their clients should be hesitant to vitiate those transactions based solely upon their own personal conviction that the proffered terms are “unfair” to their opponents even though they appear to be lawful
· If one side prepares the settlement agreement and the other side realizes the drafter inadvertently omitted an important term, the party aware of the omission should contact the drafting attorney to correct the error.
· Accidental Receipt of Confidential Information
· Recipient of such unintended confidential information shall refrain from reviewing the, notify the sending party, and abide by the sender’s instructions with respect to the appropriate way to rectify the sender’s inadvertent error.
· Potential Attorney-Client Conflicts of Interest:
· Lawyers must always recognize the unfailing duty they owe to their clients.
· Model Rule 1.2(a): Attorneys shall abide by a client’s decisions concerning the objectives of representation and shall abide by a client’s decision whether to settle a matter.
Chapter 6: The Nature of Mediation: 
· Common Characteristics of Mediation:

· (1) Facilitated Negotiation: Mediation is an assisted negotiation, parties use a third party, the mediator to aid the process.  Mediator brings “value added” by introducing techniques that enable the negotiators to settle their differences more readily. “Negotiation on steroids”
· (2) Party Control and Self-Determination: Resulted are not decided or imposed by the mediator. Adversaries control their own destiny. Party autonomy and self-determination. Mediation is built on a foundation of party control and their reluctance to cede or transfer this control to third parties.
· (3) Neutrality of the Mediator: Mediator is a neutral third party.  Should not be involved in the outcome or favor any of the parties. If a mediator takes a portion of the settlement that is improper
· Content Neutrality: Contents of any resolution reached 
· Outcome-Neutrality: Whether they reach an outcome at all
· (4) Privacy/Confidentiality: Mediation involves private dispute efforts. Occur away from the public eye. 
· Confidence is a hallmark of mediation. Party communications to a mediator are intended by the party to be confidential and are treated as such by the mediator. Per statute CA Evid. 1119
· Privacy: Important in two ways
· 1) Substance of statements: Substance of mediation discussions involve settlement. Settlement is promoted by keeping statements confidential
· 2) Statements to mediator are typically made during separate and private caucus meetings and are intended to be kept confidential from the other side
· (5) Legal Subservience: Legal norms are not specifically applied in mediation. Law occupies an important place but is secondary or subservient.  Parties are influenced by the law-they bargain in the shadow of the law. Mediator does not have power to apply law.
· (6) Consensual Mediation as Contract: Choice to use mediation is consensual and often embodied in a contract.
· (7) Common Ground and Common Interests: Mediator helps parties identify shared interests and common ground for agreement. Not exactly compromise though, each adversary has a selfish, purposeful motive to end the dispute with terms beneficial to its side. 
· (8) Empowerment and Recognition: 
· Empowerment: Mediation adversary gaining improved negotiating ability and a general sense of self-worse and confidence.
· Recognition: Appreciation of and respect toward the adversary, facilitates meaningful negotiation and aids empowerment.
· Combined, mediation is transformative and results in success even if no agreement is achieved.
· Article: Mediation-Its forms and Functions: Lon Fuller
· Mediation can help build harmonious relationships in multiple ways, either through explicit agreement, reciprocal acceptance of the social norms relevant to their relationship, or simply b/c the parties have been helped to a new and more perceptive understanding of one another’s problem.
· Mediation can be directed to results with great discrepancies and diametrically opposed results [facilitating marriage therapy to perhaps facilitate the inevitability of divorce or mediator who helps facilitate parties beneficial recession of a K].
· Mediator: Presence of a 3rd person helps: put parties on good behavior, can direct verbal exchanges toward to issue, can bring up the deep issues [through confidential exchanges] and through management of the exchanges, discuss the issues.
· Goals: Get parties to achieve a new, shared view of the relationship to help them help each other. Move away from rules and accept a relationship of trust, respect, and understanding. 
· Article: Using Economics and Psychology to Structure Mediation: Jean Sternlight 
· Two Features of Mediation: Features permit the parties to overcome economic, psychological, and principal-agent barriers to negotiation 
· (a) Mediator: Neutral third party who helps participants discuss their dispute and find a solution
· (b) Parties to play a direct role in the negotiation 
·  (1) Using Mediation to Surmount Economic Barriers to Settlement
· (a) Conveying Information: Effective in helping [facilitating] both sides exchange information. Mediator can ask questions parties may not have thought to ask and offer creative suggestions.
· (b) Avoiding Problems of Positional Bargaining: 
· (1) Parties and attorneys can speak directly to question motives and interest. Thus easier to understand the interest-based techniques.
· (2) Mediator can help defuse competitive bargaining
· Mediator can question attorneys and clients for background information to determine interests and motivation. Facilitate flow of information. Help blunt conflict escalation-remove filters.
· (2) Using Mediation to Surmount Psychological Barriers: Mediator can improve the character and quality of participants’ communications and help parties understand their own goals and positions
· (1) Over-Optimism: 
· (1) Free Discovery: Hear opponents arguments: Mediation permits parties to hear opposing party’s story, view credibility of opponent’s witnesses, and hear summary of experts’ opinions.
· (2) Reality Check: Show a party its position may not be as strong as they once thought
· (3) Deflated Expectations: Mediator can deflate expectations-serving as a reality check.
· (4) Chance of Success: Attorneys tend to be overly-optimistic about chance of success 
· (2) Anchoring: Mediator can defeat irrational anchoring tendencies by permits the participants and the mediator to question the basis of a party’s position. Can be used to convince parties that their anchored view of the world is not rational and does not serve their best interest.
· (3) Risk Aversion, Risk Preference, Framing: 
· Framing: Parties are more receptive to a proposal framed as a gain relative to the status quo than as a loss.
· (4) Reactive Devaluation: Mediation helps eliminate or reduce reactive devaluation. Mediator’s role is crucial here.  Settlement can be made to come from the third party or some collaborative effort [rather than unilaterally from a principal]. If it comes from opponents, people tend to devalue idea.
· (3) Using Mediation to Surmount Principal-Agent Barriers: Parties can express themselves directly instead of relying on their lawyers to be their voice. By communicating directly, the parties can avoid problems created by divergence of incentives between lawyers and clients
· (1) Dealing with Diverging Monetary Incentives: Dealing directly with opponent, clients limit attorneys ability to influence decision on whether or not to settle. 
· Attorney’s need to run up fees-client may learn through mediation of the favorable legal precedent or explanation for opponents conduct.
· Parties can attempt to find areas of common interest to formulate a mutually agreeable agreement.
· Encourages attorneys to be more adequately prepared.
· Mediation permits attorneys to give client bad news w/out risk of impairing the attorney-client relationship-“kill the messenger” mentality
· (2) Dealing with Diverging Non-Monetary Incentives: Ability to discuss non-monetary incentives that the attorneys may not have discussed. Participating directly may permit the client to be better apprised of own goals and aspirations as well as the alternatives in order to make a better informed choice instead of relying simply on the attorney.
· Mediation can meet the client’s desires for expression and communication. Give them a sense of justice and day in court.
· (3) Dealing with Diverging Psychologies: Mediation permits participating client to see with their own eyes, use own voices, and use creative talents.
· Client may learn that his attitude toward risk differs from his attorney’s attitude.
· Client can increase likelihood of settlement by bringing more emotion to the proceeding. Gives client opportunity to vent.
· Increase likelihood of settlement through creative approach to negotiation and problem-solving
· Procedural Justice: Concerns the fairness of a process as opposed to fairness of outcomes and are reached in a process. Disputants feel process if fair if:
· (1) Opportunity to express their version of events
· (2) Confident that their version of events is considered in a neutral setting
· (3) Treated with respect and dignity 
· Goal: People want to feel as though they are valued members of society.
· Social Justice: Mediation promotes and builds social justice. Mediation as a neighborhood justice setting to help adversaries. Focus on common interests. Build confidence and awareness of self-help possibilities.  
· Approaches to Mediation Process:
· Common characteristics of proficient mediators
· 1) Objective who are cognizant of their own biases
· 2) Excellent communicators
· Empathetic listeners, assertive speakers, adept readers of non-verbal signals
· 3) Inter-personal skills that enable them to work well with people of diverse backgrounds
· 4) Flexible and can modify their negotiating styles
· Variance depending on type of conflict, culture of participants, and strategies and goals of mediator
· Two Continua: Narrow-Broad Problem Definitions and Evaluative-Facilitative Mediator Roles and Leonard Reskin Article
· Classification in system starts with two principal questions
· (1) Does the mediator tend to define problems narrowly or broadly? As you move from narrow to broad, you move from business issues to personal and societal interests
· Narrow: Assume parties have come for help solving a technical problem. Parties defined problem in advance through positions they asserted in negotiation or pleadings.
· I.e.: Who pays for how much, who can use property? [Breach of K, PI]
· Based on Win-Lose assumptions: Distributive scenario.
· Broad: Assumes parties can benefit if the mediation goes beyond the narrow issues that normally define legal disputes. [Societal matters, environmental, class actions]
· (2) Does the mediator think she should evaluate or facilitate 
· Evaluate [Directive]: Assumes participants want and need the mediator to provide some direction as to the appropriate grounds for settlement based on law, industry, practice or technology. Assumes mediator is qualified based on experience, training and objectivity.
· Facilitate [Elicitive]: Assumes parties are intelligent, able to work with their counterparts, and capable of understanding their situations better than their lawyers or the mediator. Parties can develop better solutions than a mediator. Principal mission is to enhance and clarify communications between the parties to help them decide what to do.
· Inappropriate to give opinion
· 1) Opinion may impair the appearance of impartiality and thus interfere with ability to function
· 2) Mediator might not know enough about details of case, relevant law, practice, or technology.
· Continuum of 4 Mediator Techniques & Strategies and Techniques: Each orientation derives from assumptions and beliefs about the appropriate focus of a mediation. Mediator employs strategies/plans to conduct the mediation and uses the techniques [moves or behaviors] to effectuate the strategies.
· (1) Evaluative Narrow: Principal Strategy: Help parties understand the strength and weaknesses of their positions and the likely outcome at trial. Carefully studies relevant documents [pleadings, briefs, depos]
· Urges/pushes narrow [position-based] settlement
· Develops and proposes narrow settlement
· Predicts court outcomes
· Assesses strengths and weaknesses of legal claims
· (2) Facilitative Narrow: Principal strategy is to help participants become realistic about their litigation situations. No assessments, predictions or proposals and does not review documents. Believes burden of decision rests with parties. Mediator asks questions [typically in a private caucus] to help understand the positions of both sides and consequences of non-settlement.

· Helps parties evaluate proposals
· Helps parties develop narrow proposals 
· Asks parties about consequences of not settling 
· Asks about likely court outcomes 
· Asks about strengths and weaknesses of legal claims
· (3) Evaluative Broad: Helps parties understand circumstances and options. Emphasizes parties interests over their positions and proposes solutions to accommodate those interests. Mediator emphasizes own understanding of the circumstances by providing predictions, assessments, and recommendations. Options address underlying interest as oppose to narrow issue.
· Urges/pushes parties to accept broad [interest-based] settlement 
· Develops and proposes broad [interest-based] settlement
· Predicts impact on interests of not settling 
· Probes parties interests
· (4) Facilitative Broad: Seeks to help parties define, understand, and resolve the problems they wish to address. Mediator encourages a consideration of the underlying interests rather than positions and helps generate and assess proposals designed to accommodate those interest. No assessments, predictions, or proposals, however will allow the parties to present and discuss their legal arguments. In broad negotiation, legal argument plays a lesser position than narrow though. 
· Helps parties evaluate proposals
· Helps parties develop broad interest based proposals
· Helps parties develop opinions
· Helps parties understand issues and interests
· Focuses discussion on underlying interests [business/personal/societal]
· What Combination is Best?
· 1) Desire a litigation like outcome: Evaluative Narrow.
· 2) Collaborative and determine underlying interest: Facilitative broad
· Subject-Matter Expertise: Need for subject-matter expertise increases to the extent that the parties seek evaluations [assessments, predictions, or proposals] from the mediator.
· Process Skills: Generally more important than subject matter skills
· Problem Solving Through Understanding: Riskin’s facilitative mediation is prototypical problem-solving approach. 
· Understanding-Based Model: Friedman: About assisting the parties to gain sufficient information to decide together how to resolve their dispute. Does not like caucusing b/c then the mediator has the best picture of the problem and is in the best position to solve it rather than the parties
· (1) Developing Understanding: Seeking a deeper understanding of the parties own and other’s perspectives & priorities to help them work together. Understanding rather than coercion or persuasion is desired
· (2) Going Underneath the Problem: Conflicts are best resolved by uncovering what lies underneath. Look to subjective components.
· (3) Party Responsibility: The people involved are in the best situation to determine the wisest solution to the problem, not a 3rd party. 
· (4) Working Together: Meetings must occur with the parties present
· Role of Law: Limited. Goal of process is to 1) Educate parties about the law and potential legal outcomes, and 2) support parties freedom to fashion their own creative solutions.

· Transformative Mediation: There is a larger issue between the parties that transcends settlement. This is transformative b/c it assists the parties to create a new relationship. Mediator wants to help the disputants attain 
· 1) Empowerment: An improved sense of the disputant’s own problem-solving capabilities 
· 2) Recognition: A better appreciation and awareness of the adversary’s situation.
· Baruch & Folger: Transformative Mediation: A conflict is potential for growth in two interrelated dimensions of human morality. Transformative mediation is successful when parties growth in both dimensions of moral development.
· (1) Strengthening the self: Empowerment: Strengthened self-awareness of own self-worth and ability to deal with difficulties 
· (2) Understanding of others problems: Recognition: An expanded willingness to acknowledge and be responsive to other parties situation
· Other Forms of Mediation:
· 1) Dealmakers: Evaluative: Decide what is best for the parties and control the process.
· 2) Orchestrators: Facilitative: Open communication channels btwn the parties to acknowledge unrealistic expectations. 
· 3) Bargaining Style: Purpose is to reach a settlement. Reliance on caucusing where different interests can be resolved through trade-offs
· 4) Therapeutic Style: Helping people reach mutual understanding. Stresses expressing emotions and mediators maximize direct contact btwn parties.
· Role of Norms: From least to most consideration
· 1)  Norm Generating: Traditional: Focuses on creating norms w/out constraint of social norms
· 2) Norm Educating: Parties are educated about the law but can decide to waive legal rights. Parties, not society dictate how to reach a resolution, even if it differs from societal norms
· 3) Norm Advocating: Educate parties of legal and ethical norms and secure their implementation.
· Stage of Mediation: 
· (1) Preliminary Stage: 

· (a) Mediation Selection: If not assigned by the court, the parties can choose the mediator. If unusually technical issues, parties may want a substantive and procedural expert [use multiple neutrals if necessary]. Family issues tend to use two/three, one of which is a psychological or social worker to diminish trauma. Legal issues involve expert of retired judge.

· (b) Timing: Is crucial. Too early and parties are unreceptive, lack of discovery. Too late, parties are locked into a position and expenses have already racked up. It is the immediacy of impending trial dates that induce most attorney’s and clients to settle, but once trial begins, it is too late.
· (c) Party & Mediator Preparation: Always be prepared. Understand client’s underlying needs and interests. Explain responsibilities to client [avoid non-verbal leaks, confidential information]. 

· (d) Mediator-Party Contact: Mediator provides brief summary of process. Emphasize impartial function and lack of ability to impose a settlement. Confidential nature of discussions and this is an agreed to conciliation process.

· (2) Initial Stage: 

· (a) Location: Preference is a neutral location such sufficient space [caucus rooms] and a lack of interruptions. 

· (b) Mediator’s Opening Statement: Explain process, emphasize lack of authority, process belongs to parties. This is not a win-lose adjudication. Mediator is to encourage and facilitate settlement. Confidential nature of discussions. 

· (c) Initial Presentations: Each side provides an uninterrupted presentation of their case. Mediator will ask questions to clarify. 

· (d) Guided Discussion and Negotiation: Mediators endeavor to reestablish meaningful communications when parties are locked into principled positions. Can occur by reframing the underlying problem or requesting parties to summarize the opposing views to demonstrate and understanding and active listening. If parties do not appreciate legal or economic realities, mediator should enlighten parties.

· (e) Exploring Settlement Options: Mediator can enhance bargaining process by encouraging parties to explore other settlement formulations. Request parties to discuss their needs, interests, and objectives. Think of options to help satisfy needs and interests-problem solve to create a win-win scenario. 
· (3) Caucus: Ask parties if they are willing to caucus.

· (a) Shuttle Mediation: Mediator shuttles btwn two disputants trying to broker a settlement. Emphasize desire to uncover needs, interests and objectives in an environment which would be more conducive to candor than a joint meeting. 

· (b) Mediator’s Proposal: Single Text Approach: Draft a single document reflecting the areas of discerned commonality and have parties listen to criticisms and suggestions. Have parties submit their own proposed terms and attempt to incorporate.

· (4) Closing Stage: Avoid future difficulties by drafting a settlement agreement [can be done by mediator]. If mediation resulted in impasse, point out to parties the progress that has been made and explore grounds for a future agreement. 
Chapter 7: Legal and Public Policy Issues in Mediation: 

· Confidentiality: Required inside and outside of the process because the parties need to be able to trust the mediator will not convey sensitive information disclosed in caucus to the adverse party without permission.

· Reasons to Protect Confidentiality: Deason Article: Fundamental difficulty in communicating with an adversary is the risk of disclosure to one’s advantage. By the time the parties reach mediation, their relationship has degenerated to animosity and distrust, thus confidentiality is akin to a precondition to: 

· (1) Reduces chilling potential of disclosures within initiated from inside or outside the group of participants

· (2) Important for maintaining the neutrality of the mediator

· (3) Keeps judging function separate from mediation function

· Especially with court-annexed programs or referrals from other decision making bodies b/c parties fear their information may be conveyed informally to the decision maker.

· Legal Methods for Protecting Confidentiality 
· (1) By Statute: Evidentiary Exclusions [Example pg. 276 of textbook]

· FRE 408: Cannot use evidence in the form a document, conduct or a settlement from settlement discussions of: 

· (1) Documents or statements that show an offer was made or accepted

· (2) To prove validity or amount or to prove liability or invalidity of a claim 

· Exceptions: 

· (1) Evidence is otherwise discoverable [through normal discovery techniques]

· (2) If it is offered for some other purpose 

· CEC 1119: Much broader than the Federal Rule. Cannot use any evidence used during mediation. [Strong CA public policy of favoring settlements] 

· Exception Not really called exceptions, just relate to 1119
· CEC 1120: Can use evidence if it was otherwise discovery outside of mediation. It is not protected simply b/c it was used within the mediation

· Meaning: Work Product Doctrine: Notes in preparation for mediation are confidential, raw evidence is not.

·  CEC 1121: Reports may be used only if mandated by court rule or other law and states only whether an agreement was reached, unless all parties expressly agree.
· (2) By Agreement: Parties often sign agreements to keep the content of the mediation confidential. These are enforceable contracts which if breached can give rise to cause of action for money damages. Is used as a shield to prevent disclosure, cannot be used as a sword.
· Test: Is it contrary to public policy?

· Rule: A law established for a public reason cannot be waived or circumvented by a private act.

· Confidentiality Agreements that are not objectionable and support public policy will be enforced if:

· (1) Parties are competent and represented by counsel

· (2) Possess Equal Bargaining Power

· (3) It does not violate public policy: Statutes thus pre-empt confidentiality agreements.
· Tower Action v. Waterworks: Construction K where developers sued waterworks for failure to deliver water to housing development. Issue: Are settlement agreement discussions admissible in trial when there is a confidentiality agreement in place? 

· Holding: Confidentiality agreement stated agreement would stay into affect until it was terminated in writing by either party. The filing of a complaint is not termination in writing. Thus agreement is upheld.

· Simrin: Divorce, wife sought testimony of rabbi who counseled couple prior to divorce. Couple signed confidentiality agreement. Ct upheld the agreement. [PP of counseling]

·  (3) Mediation Privilege: A privilege is an evidentiary mechanism to permit the holder to refuse to disclose and to block others from disclosing privileged communications. It is more flexible than evidentiary exclusions b/c it places the decision to disclose in the hands of the holder who may waive his privilege.
· To Create a Case-Law Privilege: Federal courts are authorized to define new privileges based on interpretation of common-law principles.

· (1) Is the need for that privilege clear?

· Look to factors below:

· (2) Are there desirable contours of the privilege are evident that it is appropriate for the court to craft a privilege.

· Policy: Testimonial privileges are disfavored

· Factors:
· (1) Is the asserted privileged rooted in the imperative need for confidence and trust?

· (2) Does the privilege serve the public ends?

· (3) Is the evidentiary detriment caused by the exercise of the privilege modest?

· (4) Would denial of the federal privilege frustrate a parallel privilege adopted by the states?

· Folb. v. Motion Picture Ind.: Folb contends ∆ discriminated against on basis of gender and retaliated against him when he objected to ∆ for violation of ERISA. ∆’s rely on claim that Folb sexually harassed another employee [Vasquez]. In Feb. Vasquez and ∆ go to mediation and sign confidentiality agreement. Folb wants contents of mediation for his subsequent mediation session.Ct went through the factors:

· (1) Confidentiality is imperative, thus privileges are favored. They maintain the perceived and actual integrity of the courts.

· (2) Public Ends: Mediation privilege serve public ends by promoting settlement, conciliatory relationships, and reducing litigation

· (3) Evidentiary Detriment: Potential moral implications, but little evidentiary benefit from refusing to recognize a mediation privilege 

· (4) Mediation Privilege: 50 states [not DE] have a mediation privilege, thus consistent with legislative and judicial decisions.

· Contours of Privilege: Communications in preparation for and during mediation are protected. Subsequent negotiations are not even if they contain information from the mediation.

· Waiver of Privilege: 

· May Refuse to Disclose:

· 1) Parties: All statements
· 2) Mediator: All statements

· 3) 3rd parties: Own statements
· May Prevent Disclosure:

· 1) Parties: All disclosures

· 2) Mediator: Own disclosures even if parties agree

· 3) 3rd Parties: Own disclosures

· Court Rules for Mediation Programs: 4th source of protection against disclosure of mediation communication is provided by ADR Act of 1998. Requires Federal District courts to protect confidentiality in their ADR programs by local rule.
· Exceptions to Confidentiality for Mediation Communications: When a legislature adopts a privilege, it often establishes exceptions for circumstances when as a matter of public policy, the benefits of disclosing information outweigh the benefits of confidentiality. Legislature may also permit courts to make case-by-case exceptions.

· Test: Privilege yields if a court determines that the mediation communication is sought or offered in a criminal proceeding and there is a need for the evidence that substantially outweighs the interest in protecting confidentiality and that the proponent of the evidence has shown that the evidence is not otherwise available 

· N.J. v. Williams: Can a court appointed mediator testify in a subsequent criminal proceeding regarding statements made during mediation? Could not determine if ∆ acted in self-defense or not [machete case] Lead to a balancing of the factors from test:

· In Favor of Admitting Testimony: 1st amendment permits ∆ to right to fair trial and opportunity to defend against state’s accusations. 6th amendment permits ∆ to confront witness and have compulsory process to secure testimonial and other evidence.

· Against Admitting: Confidentiality is fundamental to settlement process. Mediator impartiality is imperative. Need for testimony is minimal b/c it does not appear reliable.

· Holding: Testimony was not sufficiently probative to strengthen ∆’s assertion of self defense.

· Areas Where Confidentiality May be Breached:

· (1) Child abuse: Mediators have an affirmative duty to report

· (2) Duress: No affirmative duty

· (3) Plans for Criminal Activity: If treat or statement of a plan to inflict bodily injury to commit a crime of violence.

· (4) Attorney Misconduct: UMA does provide an exception but mediator cannot be compelled to report.

· California: Does not contain public policy exceptions and every time a court attempts to craft one, the Cal. Sup. Ct reverses. 

· Enforcing Confidentiality Rules: 
· Lawson v. Brown Home Day Care: Baby chokes on rattle, but ∏ attorney and ∆ attorney have problems. There was a failed mediation and ∆ attorney filed confidential information with court for sanctions. Issue: Is mere inclusion of confidential information for the purpose of sanctions a sanctionable offense in itself?
· No, courts do not like to impose sanctions. Attorney must be given notice that the conduct would subject him to sanctions or a finding of bad faith.

· Bad Faith:

· (1) Conduct was in violation of a duty of the court

· (2) Conduct was not the result of inadvertent mistake but a conscious act.

· (3) Proffered justification was not supported by actual conduct

· (4) Conduct was prompted by an improper purpose

· (5) Involved ill-will

· Process to impose sanctions:

· (1) Strike and disregard the information

· (2) Warn attorney not to do it again

· (3) Impose sanctions as a last resort

· Enforcements of Agreements To Mediate
· Enforcing Agreements to Mediate: Enforcement of a pre-dispute mediation agreement is treated as a question of contract law.

· Garrett v. Hooters-Toledo: Plaintiff alleges she was fired b/c she was pregnant. Hooters wants to enforce the ADR agreement to mediate. Issue: Is the agreement enforceable? 

· This agreement was procedurally and substantively unconscionable. [See chapter 11]

· Substantively: Where the terms of the K commercially reasonable? No, time-limit to file a claim was short, mediation requirements were unfair, no counsel, conducted in Kentucky, precondition to arbitrate.

· Procedurally: Look to relative bargaining position of parties: Here, adhesion K and unequal bargaining power
· Enforcing Mediated Agreements: One of the most frequently litigated issues in mediation. Disputes tend to arise when parties argue no agreement was reached either because there was an oral agreement or a written agreement was not signed by all the parties or it was merely an informal document that was not necessarily final. These are treated as questions of contract law.
· Kaiser v. Doe: ∆ [a nurse] argues she was sexually harassed by a doctor of Kaiser [plaintiff]. Parties engaged in mediation [all caucus]. Attorneys only meet with mediator at lunch and later in the day arrived at a proposed agreement which ∆ attorney would urge ∆ to agree to the terms. ∆ eventually agrees to the agreement. Two days later ∆ notified her attorney claiming she did not want to settle. Is the oral agreement sufficient to bind the parties?
· Yes, the evidence indicated that the parties intended for the settlement to be binding on the evening of the mediation. Ample evidence that ∆’s objective manifestations gave her attorney actual authority [agency] to accept the terms. In the alternative apparent authority existed so ∏’s could have reasonably relied upon the ∆ attorneys conduct.

· Practice Tip: All caucus sessions are common in family law and sexual harassment cases.

· To Avoid Conflict: Always sign something to be bound by before leaving mediation. 

· Ability to Invalidate or Rescind Agreement: Can parties use contract defenses to argue they should not be required to comply?
· Vick v. Waits: Vicks contracted with Bantam for construction. After completion, a dispute arose and parties entered into a settlement agreement. Can the Vick’s get out of the agreement on the basis that they were fraudulently induced to sign?

· The contractors won on summary judgment b/c the alleged fraudulent statements were made during mediation and thus could not be used in a court room b/c the statements were not admissible. UMA does not provide for a fraud exception. 
· Olam v. Congress Mortgage Co.: [CA] Parties had a 14 hr. mediation and after midnight, parties signed a memorandum of understanding. Olam now argues her consent was not legally valid [undue influence] and thus the MoU is not enforceable. Both parties waived confidentiality and asked mediator to testify.
· Rule: Independent determination must be made to determine if mediator should be permitted or ordered to testify.

· (1) Mediator has ability to decide whether to testify or not.

· (2) Court has independent ability to determine whether testimony from mediator should be accepted.

· Test: Balancing test to determine whether to compel the mediator to appear in an in camera proceeding 

· (1) Judge considers all circumstances and weighs all competing rights and interests to determine if harm would be done to mediation privilege.

· Interest of doing justice

· (2) If court decides to hear mediator’s testimony, there is a need to determine what testimony to include. Thus, a need to assess

· (1) Importance of the values and interests that would be harmed if mediator is compelled to testify.

· (2) Magnitude of harm that compelling testimony would cause to value and interest

· (3) Importance of rights or interests that would be jeopardized if mediator’s testimony was not accessible in proceedings
· (4) How much would testimony contribute to protecting those rights or advancing those interests

· Are there other forms of comparable probative evidence.

· Contrasting Vick and Olam
· Vick: Bright line rule

· Criticism: Is an inadequate response to some of the complexities that cases raise.

· Olam: Balancing Test

· UMA: Adopted a balancing test similar to Olam.  Court must hold an in camera hearing to decide if the evidence is not otherwise admissible and that the need for evidence substantially outweighs the interests in protecting confidentiality. However, a mediator may not be compelled to provide testimony. 
· CA rule that mediators are incompetent to testify at trial

· Ethical and Professional Issues in Mediation: There is not much on the standards of conduct. ABA Model Rules deal with professionalism. 

· Functions: Standards of Conduct for Mediators are designed to provide basic, fundamental ethical guidelines applicable to mediation in all practice settings, with the recognition that additional standards may be appropriate to maintain the integrity in particular settings.

· (1) Guide the conduct of mediators

· (2) Inform participants in mediation

· (3) Promote public confidence in mediation as a process for resolving disputes

· Why Standards are Not Necessary: Moffitt Article: Template for Model Standards is so fundamentally flawed that no matter how the drafters filled it in, the final product would be flawed
· 1) Ignores ethical tensions: Reality makes ideals impracticable. The standards do not provide for which ethical rule will prevail when pitted against one another.

· 2) No hierarchy of ethical concerns: In lawyer’s ethics we see a hierarchy. Mediators have no way of knowing what the overarching ethic is.

· 3) With these pitfalls, Model Standards attempt to establish a standard of practice: These flawed standards may be used as a basis for a malpractice action against a mediator.

· Standards are Appropriate: Response to Moffitt: 

· (1) Model standards do identify and recognize potential conflicts/tensions in ethical standards and suggest how they should be handled.

· (2) Model standards do identify a hierarchy but do not embrace a notion that one single value trumps all others [which is a more desirable approach then the lawyer’s ethical standards].
· Mediation and the Practice of Law: Myerson Article: Attempt to refute an article which claimed that mediation constitutes a practice of law: It evaluates the strengths and weaknesses of the disputant’s positions. Involves “applying legal principles to concrete facts.”
· Purpose: Adoption of separate ethical standards for mediators should achieve a degree of accountability and impartiality needed for mediation to be fair and to thrive.  

· Assuming mediator’s clarify their role with the parties, there is no risk that an attorney-client relationship exists
· Lawyer’s Obligation to Counsel Clients about Mediation: Theory behind argument that lawyers who do not inform clients of ADR alternatives is that a lawsuit will generate greater fees than ADR procedures. Only a few states have an ethical duty to counsel re: ADR options. There is no harm, just advice
· Mediator Immunity and Qualifications:

· Mediator Immunity:  Immunity deals with the ability to sue for malpractice. Some states have passed a degree of immunity.
· Policy Against: Having minimal mediator qualifications, some liability exposure is needed to assure quality. 

· Policy in Favor: Importance of encouraging people to act as a mediator exceeds the significance of permitting mediator liability as a means to compensate injured parties or ensure quality in mediation. [Horn believes free market acts as a sufficient liability]
· Note: Judges and other law enforcement [arbitrators, witnesses] have a degree of common law immunity.

· Rationale: Better to leave un-redressed wrongs by dishonest officers than to subject those who try to do their duty to the constant dread of retaliation. 

· Wagshal v. Foster: ∆ [a lawyer] was a court appointed mediator as a case evaluator. Plaintiff accused ∆ as being non-neutral and having a conflict of interest. ∆ requested to be recused from case.  ∆’s  letter to the court stated the conflict of interest was attenuated and the case should settle. Ct recused ∆ and stated conflict of interest was attenuated. Plaintiff eventually settled but sued ∆ b/c he claimed ∆’s letter reflected unfavorably on plaintiff’s case.
· Ct granted immunity b/c traditional agents of the judicial process have been held to possess immunity when acting in their official capacities.

· Extension to Private Actors: Court has extended the immunity to a psychologist working on a domestic relations claim. [Willingness to extend immunity to mediators related to a judicial process]. Howard v. Drapkin.

· Mediator Qualifications: Mediation styles are like snowflakes. 
· Little to no entry regulation for mediators and little agreement on extent and nature of qualifications that should be required to mediate.

· Meaningful measurement of mediator competency is difficult to measure.

· Family Law: Some Jurisdictions requires a professional degree in counseling, psychology, or social work in order to mediate.

· Increased push for Certification Programs

· 1) 100 hrs of training or academic course work in conflict resolution. [80 hrs must be training in mediation process skills]

· 2) Demonstrate 100 hours of mediation or co-mediation experience within last 5 years or 500 hrs over lifetime.

· Mediator Certification: Has the time come? Cole Article

· Goals of Certification: Improve quality, enhance credibility of “good” mediators
· 1) Protect consumers from bad mediators

· 2) Reduce court congestion 

· 3) Promote mediation by improving mediator credibility through external indicia of quality

·  Stated Benefits of Certification
· 1) Uniform verification of basic level of training 

· 2) Create a solid foundation of competency and professionalism among mediators

· 3) Assist consumers in selecting a mediator

· 4) Enable certified mediators to influence development of mediation field

· Problems: Attributes of a good mediator are subjective and only reliable variable for mediator quality is experience.

· Horn: Free market weeds out the good from the bad.

Chapter 8: Common Uses of Mediation
· Divorce Mediation: Parties seek the services of a mediator to attempt to avoid the perceived acrimony, delay and expenses of a drawn-out judicial resolution of their differences. 
· Mediation as a Workable Alternative: Folberg: CA requires mandatory custody mediation be performed by conciliation personnel.  

· Divorce is a matter of the heart and of the law. Strong emotional forces accompanying the dissolution of an existing family relationship require more delicately wrought measures than a court would provide.

· Benefit of Minimal State Intervention: Psychological theory and constitutional consideration argue for parental autonomy and family privacy provide the interests of children are not jeopardized.
· Bennett v. Bennett: Husband and wife participate in court ordered mediation following a filing of divorce. Parties reached an agreement but wife refused to sign mediated agreement. Husband sues to enforce agreement.
· Rule: You cannot force another party to sign the agreement. It would undermine the basic policy of the mediation process [settling w/out court intervention]. 
· Bennett represents common scenarios where parties “tentatively agree” and then have second thoughts.
· Marriage of Ames: Parties ordered to mediation, signed an agreement and five days later the husband wrote his attorney seeking to withdraw his consent
· Analyzed through contract law, once a party has reached a settlement disposing of a dispute through ADR processes, one may not unilaterally repudiate the agreement/ [Mediated result is final]  
· Cary v. Cary: Permitted divorcing parties to repudiate written agreements regarding property prior to divorce degree
· To hold otherwise would be to transform mediation into binding arbitration. [Parties may repudiate their mediated contracts]
· California Divorce Rule: [Facilitative mediators are best]
· (1) Mandates mediation if child custody or visitation is contested by divorcing parties. 
· (2) Mediator must meet minimum qualifications. 
· (3) Lawyer may not mediate unless they have a master’s degree in social work, psychology, or counseling
· (4) Mediator is required to make a visitation or custody evaluation recommendation to the court if disputants are unable to reach agreement
· Note: If done, mediator must be subject to cross-examination
· Criticisms of Divorce Mediation:

· Blacklash To Progress: Woods
· Denies women the opportunity to enforce and consolidate their victories and to empower them through development of new rights in courts and legislature
· Parties are not informed of their rights.
· No rules or precedents to guide them as to what is equitable or reasonable
· Settlements are agreed upon but may not be equitable or enforceable.
· Process Dangers: Grillo
· Use of informal sanctions to encourage the parties to replace the rhetoric of fault, principles, and values with the rhetoric of compromise and relationship.
· All agreements are not equal: It may be important for societal and individual reasons to have an agreement that reflects cultural notions of justice and not merely one to which there is mutual assent [public notification]
· CA: Lawyers are typically excluded which undermines rationale why clients hire attorneys [expertise].
· Commercial Mediation: Recent rise in use of commercial mediation: Attributable to:
· (1) Perception among businesses that litigation is expensive and protracted and compares unfavorably to the cost of mediation
· (2) Business disputants who have used arbitration are less than pleased with the results. Find it is not different from going to court.
· (3) Mediation permits a degree of party control unavailable in either litigation or arbitration
· (4) Enhanced awareness of an “ordering” to dispute alternatives
· Mediation is cheap and non-binding. Results are reached only if the parties agree.
· Commercial Disputes: Typically between parties with a long-term relationship. Do not want disputes that will destroy a business relationship. Litigating and arbitration “hot” disputes can be acrimonious and adversarial. Mediation is more conciliatory.
· Relational Disputes: Two persons with a long-term, on-going relationship. [Peaceful resolution can permit for continued business]
· Transaction Contracts: Between individuals or entities that lack a long-term relationship and share only a unique or random contractual partnership.
· May choose mediation b/c it is preferable to alternatives.
· Graham v. Baker: Henry’s purchase farm from Grahams and are subsequently unable to make payments. Graham’s hire Flagg to represent them in mediation. He refuses to cooperate with the mediator and requests a mediation release. [Required under Iowa law to request a foreclosure]. Issue was whether “good faith” was required in order for a release from mediation.
· Statute did not require parties to negotiate. Merely set up conditions in which the parties might find a solution to their problem. Flagg here satisfied the minimal participation requirements.
· Environmental Mediation: Is complex b/c of the number of parties and complicated scientific issues. Also due to presence of state, federal, and local governments as parties.
· One Environmental Mediation’s successful attributes: Facilitative Broad
· (1) All parties agree to basic policy issues at the beginning
· (2) Mediation began when the parties were completely aware of the issues and each other’s basic objectives
· (3) Mediator remained flexible: Overall policy sessions were open to the entire group and smaller session for the more specific and technical issues.
· (4) Since parties agreed on basic policy, none of the parties attempted delay tactics
· (5) Parallel hearings and public meetings were held to solidify public acceptance of the agreement. 
· Other Case: Evaluative Broad 
· Mediator was a Congressman who had a stake in the outcome. Got the parties to rely on an expert opinion and then brought unique pressure to the process. Started at 10 PM.

· Role of Convener: May be a mediator and may subsequently be hired to mediate the dispute. 
· Primary Role: Jump start the settlement process in a multiparty dispute by getting disputants together and begin a procedure which can lead to face to face negotiation and perhaps mediation.

· Employment Dispute Mediation: On the rise.

· (1) Fewer employees are covered by collective bargaining agreements.  

· Non-union employers prefer mediation b/c it is prompt, relatively inexpensive, and consensual in nature.

· (2) Employers who have union contracts have found mediation useful.

· Grievance arbitration is expensive, slow, and formal in comparison

· Employers frequently contract for a two-step ADR process, Mediation first then arbitration.

· Criticism: Privacy is a two-edged sword. It may benefit the public for certain private employment disputes to be publicized. 

Chapter 14: Court-Annexed Alternatives: Since the ADR Act of 1998, every U.S. District Court is required to adopt and implement and ADR program.

· (1) Court-Annexed Arbitration: Following a civil suit, case is diverted to an arbitration. Usually there are cost-limits, 100K and no injunctive relief cases.

· Hearing is adjudicatory and parties may appeal for a trial de novo [w/in 30 days] but there are penalties if the appealing party does not obtain a better result [similar to 998]. But decision is non-binding due to constitutional right to a jury trial. All filing are public.
· (2) Early Neutral Evaluation: Referred to a neutral for an initially evaluation of the parties likelihood of success. Each side has an abbreviated time to present their case, neutral asks questions and prepares an evaluation. Is non-binding.

· (3) Summary Jury Trial: An abbreviated jury trial which renders a non-binding verdict. Jury’s often times are not told their decision is non-binding. Requires parties present all “proof”. Works better for smaller cases [less than 100K]

· (4) Court-Annexed Mediation: Initially used for labor unions and management. Is the most commonly available ADR process in the federal courts. When court-annexed, referred to an institutionalization of mediation. Values of party autonomy, self-determination, empowerment. Problem with mandatory mediation is whether there is a need for an acceptable level or participation. All cases of 20-50K must be mediated so parties go to mediation, and then request a trial date [set early on]
· (5) Judicial Settlement Conferences and Mediation: Held by judge assigned to the case in cambers. Can be facilitative mediation or more active intervention in a settlement conference [typically more evaluative and just the attorneys].

· (6) Mini-Trial: Presentation of evidence to a neutral expert hired by the parties. Ruling is non-binding and neutral can explore possibility of settlement before announcing his verdict. Parties should have full settlement authority, consider the evidence and participate. Better for large cases/complex cases. 

· (7) Private Judging: Resembles arbitration but uses a private judge who is typically a retired judge. Decision can be appealed [go before a jury]

· Private Judges: Are appointed by the CA Const. Article 6 and must comply with certain procedures. 

· (8) Prediction: Impartial prediction is valuable to the attorneys in evaluating the worth of their case and assessing settlement offers.

· (9) Discovery: Each court-annexed ADR device can be a form of discovery. Free discovery helps determine cost of case.

· (10) ADR as Part of the Case Management Process: Parties have the option to choose ADR rather than court-annexed. They play a significant role in efficient administration of each case.
· Judicial Settlement Conferences and Mediation:

· Judicial settlement conferences are authorized: Fed. R. Civ. Proc. 16, permits courts to send parties out to ADR process for the purpose of settlement 

· Settlement Judges: Judges attempt to settle before trial. Tend to be more evaluative and focus on just the attorneys and limited legal issues. Conducted by a judge other than the one assigned to the case.
· Settlement/Special Master: A court may appoint someone from outside the court. Limited to complex cases due to expensive nature. They avoid the appearance of partiality that can arise from judicial involvement in settlement and the opportunity costs of a judge spending time in mediation/settlement conferences.

· Special Masters: Are appointed under CA codes. Are officers of the court and report to the court. Have duties

· CCP 638
· CCP 639
· Power to Compel Attendance: It is difficult to conduct interactions with parties with settlement authority are not there. Judges have this power

· Criticisms:
· (1) Encourages judicial high-handedness: Power corrupts
· (2) Ignores value of people’s time
· Court-Annexed Mediation: 
· Institutionalization of Mediation in the Courts
· Savage and Phillips Article: Institutionalization has lead to more efficient use of resources, increased public trust, and confidence in the courts, time and cost saving, and reduced litigation.
· Factors of Institutionalization
· (1) More extensive use of ADR: Multi-door courthouse idea of Frank Sandler. Clears dockets
· (2) Increased Public Awareness: Through mandatory referrals, public is more aware.
· (3) Greater Sophistication Among Lawyers and Judges: More adept
· (4) More Matching of Cases and Dispute Resolution Process
· (5) Increased Choice and Expertise of Providers
· (6) Increased Research and Evaluation
· (7) Beginnings of a Culture Shift: Change in court’s conception of its role from passive provider to active problem solving case manager 
· Method of Providing Court-Connected Mediation: 
· (1) Full-time in house neutrals employed by some courts: Can be provided to parties free of charge. [Used in federal appellate courts]
· (2) Courts contract directly with mediators for neutral services [not court employees]
· (3) Court contracts with non-profit organization that provides neutrals and administers the program
· (4) Services provided for free by volunteer mediators who are trained and supervised by the court. 
· (5) List of mediators the court can refer parties to.
· Trashing, Bashing, Hashing: Alfini
· (1) Trashing: Time spent tearing apart the cases of the parties. Most of time spent in caucus [discourages party direct communication]. Mediator looks at strength and weaknesses of cases and attempts to get parties to a more realistic position.
· Mediators often an experienced trial lawyer. More of an evaluative broad style.
· (2) Bashing: Spends little or no time engaging in case evaluation to get parties to put realistic numbers on the table. Rather focus is on settlement offers the parties are bringing to the mediation and bashing away at those numbers in an attempt to get the parties to agreement. Initial joint session is longer than trashing.
· Mediator is typically a retired judge who relies on experience. Most directive style and good for personal injury type questions [amount of damage is at issue]
· (3) Hashing: Facilitative approach: Reliance on direct communication between opposing attorneys and their clients. Mediator is flexible and caucuses selectively. Adopts a less directive posture and permits parties to hash out an agreement. Lets parties leave is no desire to mediate unlike other two styles.
· Critiques of Institutionalization of Mediation: 
· Hensler Article: Undermines the values of the judicial system: 
· It has cleared dockets but at what expense? Changed perception in the courts, parties must jump through hoops to go to trial. Different type of “day in court”
· There are political values that derive from widespread access to, and use of the public system
· Public spectacle of civil litigation gives life to the “rule of law”
· Teaches citizens that great gain can be had by peaceful contests and compromise or acceptance of status quo.
· Welsh: Mediator’s role was to help parties engage in self-determination and exercise party-autonomy. 
· Now, parties have become consumers as the mediators focus solely on legal issues and few mediators promote the search for creative, non-monetary settlements. Attorneys are doing most of the talking rather than the clients.
· (1) Atty’s have standard philosophical map of how traditional judicial settlement conferences work
· (2) Retired judges and attorneys use their skills and knowledge that served them well in practice in mediation and thus occupy a role of [quasi-judicial host].
· Mediation is more like courts now. [Horn: So what?]

· Has institutionalized mediation in courts undermined values? 
· (1) Assimilative: Adapt mediation to norms of the court system. Take place in the courtroom with formality and authority of the court. Case processing [settlement] major goal 

· Emphasizes judicial system
· (2) Autonomous: Goal is to maintain an identity separate from the court. Take place outside of the courtroom. Flexible-define scope of conflict. Free of time limitations and capable of accommodating multiple parties.

· Emphasizes traditional value of mediation over judicial system
· (3) Synergistic: Values of party voice and choice while adapting to needs of case processing within courts. 
· Blend btwn traditional mediation and judicial system


· Mandatory Court-Annexed Mediation: Mandatory mediation has been criticized b/c coercion into the process can translate into coercion within the process which can create undue settlement pressures and unfair outcomes.
· Wessler Article: Reasons for lack of usage of mediation

· (1) Lack of familiarity with mediation

· (2) Lack of familiarity of attorneys to encourage clients

· (3) Fear the suggestion will be a sign of weakness to adversary

· Mandatory mediation does not force parties to accept unfair offers.

· Voluntary mediation was more likely to result in settlement

· Experience with mediation process has the strongest relationship with attorney recommendation.

· Criticism: Reduces scrutiny of important issues and opportunities to establish precedent.

· Good Faith Requirement: Should and can courts regulate the quality of mediation?

· Kovach: Good faith should be required. There are a number of process abuses in place.

· (1) Discovery: Parties request mediation only to assess other side’s potential effectiveness at trial

· (2) Financial Difficulties: Wear down litigant with an additional court fee.

· (3) Fraud or misrepresentation: Can occur during mediation to induce a settlement

· (4) Actual Deception to gain an advantage at trial: 

· Without good faith requirement, mediation is just another box to check in order to get to trial, in which case it is a waste of time for all parties involved.

· Lande: Good faith requirements are likely to be ineffective and counterproductive in ensuring integrity of court-mediation 

· (1) Could deter and punish inappropriate conduct, but could also encourage surface bargaining and frivolous bad faith claims/threats

· (2) Would undermine confidentiality b/c using mediator’s testimony in bad faith claim

· Would lead to questions of mediator’s impartiality and confidentiality which would make process more adversarial.

· Brazil: Good Faith Not Necessary 

· (1) Difficultly in defining good faith

· (2) Difficulty in application
· Duty would convert mediator to a judge and threaten impartiality. Could distort how parties treat mediator [lack of trust among parties]

· Appellate Mediation: Parties have entrenched position and may resist typical efforts to settle. Cases are in advanced stages so only narrow issues. Federal court phenomenon and courts supply their own mediators.

· Early Neutral Evaluation: Theory that adversary may lack ability to evaluate case clearly and may be overly optimistic. Serves as a reality check.

· Each side given a chance to summarize and support its current position. Neutral helps parties reappraise their positions by educating parties of the realities of their case. 

· Levine: N.D. of CA adopted ENE due to benefits. 

· (1) Early, frank, thoughtful assessment of parties’ relative positions and overall value of case. Goals

· (1) Force parties to confront the merits of their own and their opponents case

· (2) Identify matters of law and fact actually in dispute

· (3) Develop an efficient approach to discovery

· (4) Provide frank assessment of case

· (5) Promote early settlement

· Types of cases: Contract, personal injury, commercial, civil rights, wrongful termination, securities and anti-trust. Find well-qualified evaluators.

· Not Appropriate if:
· (1) Party in pro per

· (2) Principal relief is equitable not monetary

· (3) Important issue of public policy

· (4) Legal issue is not clear and parties will need judicial pronouncement on the law to resolve matter.

· Mini-Trial: Serves a predictive function and uses the services of an expert neutral. Unlike ENE, involves formal presentations of proof to neutral epert who renders a non-binding result and may explore the possibility of settlement. 

· Particularly useful in complex cases involving high technology-patent

· Judge Will’s Approach: “Lord of London”- Decisional Trees.

· Summary Jury Trial: A short presentation of proof to an impartial jury who renders a verdict that attorneys and clients can use to accurately asses their respective cases. Usually held in private without public access.

· Is non-binding and does not impair constitutional right to jury trial b/c it is non-binding.
· Best for cases which involve: Used from simple negligence and contract to complex mass torts and anti-trust.

· (1) Un-liquidated damages: pain and suffering

· (2) Hard to define legal concepts: Reasonableness and ordinary care

· (3) Party has an unrealistic view of the merits of the case

· (4) Party wants “day in court” by an impartial jury

· Most suitable for complex cases b/c the longer the trial, the greater potential value of a summary jury proceeding. 

· Gives parties a taste of “courtroom combat”- emotional and psychological effects of a trial

· Judge can be receptive to objections and require parties have full settlement authority. Jury is ultimate trier of fact though.

· Cincinnati Gas v. GE: Cincinnati believes they were denied their first amendment right to access to the summary jury trial. Is summary jury trial open to the public b/c it is analogous to a civil trial?

· No, purpose is to promote settlement. Need to protect confidentiality. 

· Strandell v. Jackson: Can a federal district court require litigants to participate in a nonbinding summary jury trial? 

· No, a crowded docket does not permit the court to avoid the adjudication of cases properly before the court.

· Timing: After discovery has been substantially completed and typically after the final pre-trial conference.

· Court Annexed Arbitration: 

· Berstein: Requirement to proceeds to CAA hurts less affluent litigants. Claims btwn 50-150K, which do not involve federal constitutional claims or conspiracies to interfere with civil rights must go to non-binding arbitration before a trial can be requested, unless

· (1) Complex or novel issues

· (2) Legal issues predominant factual

· (3) Other good cause

· Some courts impose penalties on party requesting trial to pay his opponents post-arbitration attorney fees and costs if he failed to improve his situation [similar to 998]

· Goals:

· (1) Reduce private and social costs

· (2) Reduce delays
· Silliphant v. City of Bev. Hills: May a trial court dismiss a lawsuit with prejudice for failure to participate in arbitration if the dismissal was preceded by repeated and unjustified attempts to delay and frustrate the judicial process?

·  Yes. Contrast Lyons v. Wickhorst: an immediate an unconditional dismissal at 1st suggestion of noncooperation is too drastic. It was without notice and without an opportunity to be heard.

· Silliphant, there was willful conduct.
· Private Judging: Process imbued with free market characteristics. Are willing to take lengthy testimony and being before court date. Some have a jury and appeals process. 

· Is similar to trial:

· Public can attend

· Information is discoverable

· Documents are filed simultaneously with the court, evidence rules apply, court reporter present.
· Typically family law type cases. More immediate and can pick your judge.

· Private Judge: Appointed under Art. 6 of CA constitution. Must take an oath

· Criticism: Kim
· (1) Effects on public courts

· Public adjudication gives force to the values embodied in authoritative texts [constitution] and greater social weight

· (2) Erode court’s authority

· (3) Too much power in private hands

· No external check, only the free market 
