2. Arbitration Outline
1. Arbitration Preemption and the Relevance of State Arbitration Law

a. Steps at looking at an arbitration clause and whether it is arbitrable.

i. First: The party agreement

1. Look to the intent of the parties.

a. The parties can contract for arbitration however they like.

b. If they decide to follow California procedural law but New York substantive law, they can do so.

ii. Second: FAA rules

1. If party intent is ambiguous, FAA rules apply

iii. Third: State Arbitration Legislation

1. If FAA silent on issue, state arbitration law takes over; however state law cannot be inconsistent to FAA.

b. Elements Needed For Something to be Defined as “Arbitration” under FAA Rules:

i. Renaissance Hotel
1. (1) Third party decision-maker

2. (2) Mechanism for insuring neutrality

a. Allows to name a provider in a broad clause like JAMS or AAA.

b. It is presumed that by naming them a process is ensured.

c. Could be procedure for choosing arbitrator or administrative body.

d. Or some method the parties craft themselves.

3. (3) Decision-maker needs to be chosen by the parties

4. (4) Opportunity for parties to be heard.

a. Broadly termed because you can be heard over the phone or documents and not be on the witness stand.

5. (5) Binding decision
c. Southland v. Keating
i. Franchisor and franchisee under an arbitration agreement.

ii. California state law held that claims under the California Franchise Investment Law not arbitrable.

iii. What we need to know from Southland?

1. (1) Preemption

a. (a) Defined by Supremacy Clause

i. State statute that is contrary to federal statute will be preempted by federal statute.

ii. FAA will preempt state laws that adversely impact arbitration usage.

b. (b) Substantive v. Procedural

i. Federal Arbitration Act (FAA) is procedural but creates a substantive right – the right to arbitrate.

ii. FAA is procedural in the sense that it says how arbitration will work.

iii. But Southland creates substantive rights that trump state laws.

c. (c) Court really wanted to uphold arbitration

i. Despite the argument being speculative.

d. Volt v. Board of Trustees
i. Parties enter into arbitration agreement.

1. Agreement says: they will follow FAA but use substantive law of state that it takes place in.

ii. FAA says arbitrate first, then go to trial.

iii. California Arbitration Act (CAA) says go to trial first, than arbitrate.

iv. Issue: Does FAA preempt CAA? – No

1. Court reasoning

a. Court will uphold what parties agreed to resolve by arbitration.

v. What to take away from Volt.

1. (a) First shift away from Southland.

a. Trying to clear up idea of undermining the laws.

2. (b) New test

a. “Undermine the goals and policies of the FAA” is what is needed for preemption.

b. Does the state statute undermine the goals and policies of the FAA?

i. If it does, it is preempted by FAA, if it doesn’t than it does not get preempted.

c. Here, the California law did not undermine the goals and policies of FAA.

i. Staying arbitration by going to trial first not undermining goals of FAA.

e. Allied-Bruce v. Dobson
i. What court case did:

1. (1) Expands scope of FAA to equal full powers of Commerce Power

a. Court construed phrase involving and affecting commerce to be the same.

b. Gave the full scope of Congress’s Commerce Power.

i. Court construed phrase involving and affecting commerce to be the same.

ii. Gave full scope of Congress’s commerce power.

2. (2) Evidencing a transaction from FAA

a. FAA does not require parties to contemplate that interstate commerce was involved.

b. Even if parties did not anticipate that the activity would involve interstate commerce, if the activity does involve interstate commerce, it is covered by the FAA and commerce power.

c. Just about everything falls under interstate commerce which is FAA power.

3. (3) Slightest bit of interstate transaction is enough

a. Even if something tiny in the transaction is related to interstate commerce such as materials for a building project that is wholly intrastate, it is enough for FAA to be invoked.

f. Doctors Association
i. Montana state law required notice on front page and underlined, capital letters for arbitration clauses.

ii. Issue: Does FAA preempt Montana state law?

1. Since arbitration clause was placed on an unequal footing with other contract provisions; the state law undermines “the goals and policies of the FAA.”

2. Since in violation of test; FAA preempts the state law.
g. Masrobuono
i. Arbitration clause had New York choice of law provision and selected NASD as arbitrators.

ii. New York law does not allow punitive damages while NASD allows punitive damages.

iii. Court finds that conflicting procedural aspects of state law are preempted by FAA.

iv. However, if parties specifically had mentioned in the contract that punitive damages are not allowed, court would hold for them.

2. Preemption Conclusion
a. (1) FAA is a procedural right and substantive right.

i. Substantive right is the right to arbitrate.

b. (2) When does FAA preempt state law?

i. When state law “undermines the goals and policies of the FAA.”

1. (a) Situation where it did not undermine goals and policies:

a. When state law required parties to go to trial first than arbitrate claim.

2. (b) Situation where state law undermined goals and policies:

a. State law required arbitration clause to be on front page, underlined, and capitalized.

b. It placed arbitration clause on unequal footing.

c. (3) FAA has full powers under the Commerce Clause.

i. (a) Even if parties do not contemplate interstate commerce, still applies.
d. (4) Conflicting procedural state laws are preempted by FAA.

3. Role of Arbitration and the Court
a. How are arbitrators chosen?
i. (1) First there is a dispute.

1. You look at your contract and arbitration clause and see what law is going to apply and if arbitration provider is named.

ii. (2) Second, file a demand to arbitrate.

1. Purpose of demand is to serve notice to other side.

2. Copy to defendant and one to the administrator.

a. Copy of clause, summary of arguments, and demand for money.

iii. (3) Administrator

1. Takes demand and acknowledges that they have received the demand.

2. Sends copy to other side and tells them they have received a demand.

3. Gives opposing party 10 days to respond (or length of time specified by arbitrator).

iv. (4) Defendant sends answer

1. The answer is the same thing in a lawsuit; answering complaint and giving their stance on the issue.

2. If answer is not received within the days requested, administrator sends another letter saying they have not heard from you and we will pick an arbitrator.

v. (5) Choosing arbitrator

1. Letter sent for arbitrator decision which both sides receive.

2. 5 to 10 names on “arb-letter” from administrator.

3. Each party goes through list of names and strikes a certain number out of list.

4. Next each party ranks arbitrators in order of preference.

5. Last, this list is sent back to the administrator by each side.
6. Arbitrators stricken from the list are excluded from both sides.

7. Than administrator ranks the choices of both parties and picks the arbitrator that received a combined high rank from both sides.

b. Court Role in Deciding Arbitrability
i. Prima Paint Corp.
1. Two things

a. (A) If challenging contract as a whole, arbitrator decides.

b. (B) if challenging arbitration clause specifically the court decides.

2. Question about whether arbitration clause was formed is decided by the court.

3. Once it is decided that arbitration clause was formed, the arbitrator decides.

ii. First Options of Chicago v. Kaplan
1. First, court looks to see whether parties agreed to arbitrate the arbitrability.

a. If parties chose to have an arbitrator decide whether the claim is arbitrable, court will honor that choice.
b. However, if parties do not decide, the court decides whether there was a valid arbitration clause.

i. Standard for this:

1. There needs “clear and unmistakeable” evidence that parties agreed to arbitrate arbitrability.

iii. Rule: What Judge Looks to When Faced with a Motion to Compel Arbitration
1. (1) it must determine whether the parties agreed to arbitrate;

2. (2) it must determine the scope of the agreement

3. (3) if federal statutory claims are asserted, it must consider whether Congress intended these claims to be nonarbitrable; and

4. (4) if the court concludes that some, but not all, of the claims in the action are subject to arbitration, it must determine whether to stay the remainder of the proceedings pending arbitration.

iv. Howsam v. Dean Witter Reynolds
1. Addressed difference between substantive and procedural matters.

2. NASD was the arbitrator chosen by parties and NASD had a 6 year limit for disputes to be brought.

3. Ruling

a. Court decides whether parties are bound by the arbitration clause.

i. This is substantive arbitrability
b. Arbitrator decides whether or not procedural requirements for submitting a dispute to the arbitrator are met.

i. This is procedural arbitrability. 

ii. Called Gateway issue

c. Consent to Arbitrate
i. American Italian Pasta
1. When language of arbitration agreement said that the parties “may” subject dispute to arbitration, parties agreed to arbitrate and it was not optional.

2. Reasoning

a. (1) Contract interpretation gives effect to all of its provisions.

i. If interpreted as optional, contract would have no effect because parties can always choose arbitration without an agreement if it was optional.

3. Thing to take out of

a. Court will interpret arbitration agreements in favor of arbitration.

b. This was a consent to arbitrate.

ii. CHI v. Marcus Brothers
1. Battle of the Forms issue

2. Buyer sent request without arbitration and seller sent confirmation contract with arbitration.

3. Court finds that since buyer signed agreement, he was bound by it.

4. Take way

a. Both were businesses and at arms length in negotiation.

b. No evidence of adhesion or fraud.

iii. Note

1. Argument that party did not read or understand contract is not valid.

a. Exceptions

i. If signor is illiterate or disabled, a higher duty can exist for person offering form to be signed.

iv. Ramierez v. Superior Court
1. Defendant had followed statutory law when preparing document.

2. Document had arbitration clause in 10 point font, red type and 30 day grace period to rescind arbitration agreement.

3. Issue

a. Does statutory compliance for document eliminate basis of a claim that claimant never understood or read the contract?

4. Holding

a. No

5. Reasoning

a. Court said that party can still argue that she did not consent to arbitrate.

b. Legislature cannot establish a conclusive construction for making contract consensual because concern about taking away Constitutional right to a jury trial.

v. Hill v. Gateway
1. When arbitration agreement was inside a computer box ordered over the phone, court found that buyer agreed to the clause.

a. Reason why there was consent?

i. Buyer had consent, notice, and opportunity to opt-out.

ii. Opt-out provision important for upholding that buyer agreed to arbitration clause.

vi. Defense to Contract that was Created and Has Arbitration Clause
1. (A) Parties can argue that contract is unconscionable.

a. Court uses balancing test and balances substantive and procedural unconscionability of contract.

b. (1) Substantive

i. Related to fairness

ii. Any term in contract that is one-sided or appearance of being one-sided, is considered substantially unconscionable.

c. (2) Procedural

i. Easy standard and is almost always met.
ii. The bargaining disparity between the two parties and as a result a contract of adhesion.
iii. Drafting tips to reduce this:
1. Include opt-out provisions and notice provisions.
iv. Usually pre-printed forms fail this in consumer and corporation agreements.
v. Elements for procedural/contract of adhesion:
1. (1) the use of standard from contracts with general terms, that are
2. (2) designed to aid the drafting party,
3. (3) these terms are likely not to be analyzed or easily grasped at the time of the signing and
4. (4) the drafting party has the economic power to not bargain over the “take it or leave it” clause.
2. Ingle v. Circuit City Stores
a. Employee forced to sign arbitration agreement for employment.
b. Unconscionable contract?
i. (a) Procedural
1. It was on a take it or leave it basis and
2. No opt out provision.
ii. (b) Substantive prong
1. Terms were entirely one sided here.
2. (A) Claims subject to arbitration
a. Only employee was bound not employer to arbitrate.
3. (B) Statute of Limitations
a. Since employee only one bringing claims, it applied only to employees.
4. (C) Prohibition of class actions
a. Only applies to employee because employer doesn’t bring class action.
5. (D) Filing fee
a. Employee required to pay employer fee before bringing claim.
6. (E) Cost-splitting
a. If employee loses he has to pay cost of claim to employer.
b. If employee wins, he might still pay.
7. (F) Remedies
a. Remedy must give full statutory remedy.
b. Here it did not do so.
8. (G) Unilateral modification of terms
a. Employer has option to modify terms while employee doesn’t.
3. Issue of Severance
a. If court finds that some terms are unconscionable, they can remove those terms.
b. However, if entire contract is unconscionable, it is not severable.
4. Judicial Review and Arbitration
a. Courts do not look at judicial review for arbitration awards favorably.
i. Rarely will it be given.
1. Revere Copper & Brass, Inc.
a. Arbitrator failed to apply contract interpretation where writing is construed against drafter.
b. Court found that this was not a sufficient grant for getting judicial review.
ii. Judicial Review When Evidence Not Allowed In?

1. Court found that the only time grounds for judicial review exist for evidence not being allowed is when one party is totally blocked from presenting evidence.
a. FAA §10(3)
2. Arbitrators typically allow all evidence to be admitted in unless parties agree to limit some evidence or put time limit.
iii. Judicial Review Because of the Remedy Given by Arbitrator?
1. If arbitrator “exceeds their power” when a remedy is given, court can correct or vacate a contractual arbitration award.
2. However, this can only happen on very NARROW grounds.
a. AMD v. Intel
i. Test for determining of arbitrator “exceeds their power.”
ii. Rule: Remedy fashioned has to bear a sufficient relationship to the agreement as the arbitrator interpreted it.
3. Therefore, unless parties’ contract to limit the type of remedy to be given, arbitrator can give almost any remedy as long as some relation to contract.
a. Arbitrators have injunctive power as well.
iv. Idea of Res Judicata for Setting Aside Award
1. Arbitration review is so discouraged that a substantial number of authorities find setting aside an arbitration award as against rules of res judicata because it is like reopening a case that has already been decided.
b. Party Authority for Expanding Review
i. Parties Lack the Authority to Expand the Scope of Judicial Review by Agreement
c. FAA Statutory Grounds for Judicial Review and Vacator
i. §10 of FAA
1. (1) the award was procured by corruption, fraud, or undue means;

2. (2) there is evidence of partiality or corruption among the arbitrators;

3. (3) the arbitrators were guilty of misconduct which prejudiced the rights of one of the parties; or

4. (4) the arbitrators exceeded their powers
d. Common Law Ground for Setting Aside Award
i. Two prong test:
1. (1) Law must be clearly defined and 
2. (2) the arbitrator had to consciously not to apply the law.
ii. Choice of law v. Application of law clause
1. Choice of law
a. “California law will be applied by the arbitrators.”
2. Application of law clause
a. “the arbitrator shall be governed by California law when deciding this dispute and shall enter findings of fact and conclusions of law to reflect their application of California law.”
e. Contractual Grounds for Setting Aside Award
i. See contractual defenses above.
f. Power to Review Based on Public Policy
i. Rule: United Paperworkers v. Misco
1. Whether the award created any explicit conflict with other laws and legal precedents rather than an assessment of general considerations of supposed public interest.

ii. Example of the Narrowness of this Rule
1. Seymour v. Blue Cross
a. Agreement allowed Blue Cross to unilaterally amend agreement at any time.
b. State statute does not allow modification of insurance policy unless in writing and agreed by the party against whos interest the modification operates.
c. Court said the situation could have been interpreted that the plaintiff had agreed to the terms.
d. Because it was possible to interpret it this way, there was no clear violation of Utah public policy.
e. Take Away From Case

i. The public policy exception is narrow.
ii. Must be used when arbitrator’s award expressly conflicts with established law.
iii. Situation where Court will Overturn on Public Policy Grounds
1. (a) Employment Circumstances
a. (i) Collective bargaining agreements and
b. (ii) Employer in high position of power
i. Courts have determined there is unequal bargaining power.
ii. Especially when agreement needs to be signed in order to get employed.
5. Which Statutory Claims are Arbitrable?
a. Rule: Statutory claims are generally arbitrable unless Congress says they are not.
i. (i) Securities Arbitration
1. Shearson
a. Case concerned a pre-dispute agreement for an SCC claim and whether it is arbitrable when it is a SRO (Self Regulating Organization).
b. Court found that as long as statute has not disallowed arbitration, it is arbitrable.
ii. (ii) Employment Arbitration
1. (a) If employee is in a collective bargaining agreement, and already arbitrated a Title VII claim, they can still bring a specific claim by themselves again.
a. Alexander v. Gardner
2. (b) Only applies to collective bargaining agreement situation
a. Gilmer v. Interstate
i. Gilmer fired and claims age discrimination.
ii. Claimed that arbitration was precluded by ADEA.
iii. Court found that nothing in statute prevented arbitration.
iv. Also, Gardner situation only applies when employee is under a collective bargaining agreement.
3. (c) Arbitration as condition for employment
a. Cole v. Burns
i. Employer can require pre-dispute arbitration agreement as condition for employment as long as test is met.
b. Test from Armendariz
i. Five things required in California for test to be met
1. (1) Neutral Arbitrators
2. (2) More than minimal discovery
3. (3) Need to have a written award
4. (4) No limits to relief
5. (5) No unreasonable fees for access
a. Employer has to pay the fees
b. Even splitting of the fees are not good enough in employer-employee situation.
iii. (iii) Anti-Trust
1. Mitsubitsi
a. Anti-trust in international context.
b. Issue: 
i. Whether an American court should enforce an agreement to resolve anti-trust claims by arbitration when that agreement arises from an international transaction.
c. Holding: 
i. Yes
d. Take away
i. There is a presumption of enforcing arbitration agreements particularly in international context.
6. Arbitration Ethics: The Impartial and Expert Arbitrator

a. Under Section 10 of the FAA award can be vacated for evident partiality.
i. Requirements for evident partiality
1. (a) There doesn’t need to be actual bias; just the appearance of bias is enough for the court to find evident partiality.
a. Commonwealth v. Coating
i. One of the parties was a regular customer of the arbitrator and arbitrator had received over $12,000 in fees.
ii. Court found that even though arbitrator was not biased here, because he failed to disclose this relationship, there was appearance of bias.
ii. Factors for Impact on Failure to Disclose to Weigh in the Factors
1. (1) Extend and character of the interest
2. (2) Directness of the relationship
3. (3) Connection of relationship to the arbitration
4. (4) Proximity in time between relationship and arbitration proceeding.
iii. Arbitration Organizations
1. Arbitration Organizations monitor and facilitate the concept of arbitrator impartiality.
iv. What Arbitrator Must Disclose
1. All matters that could cause a person aware of the facts to reasonably entertain a doubt that the proposed arbitrator would be able to be impartial.
7. The Informal Nature of Arbitration Hearings
a. 1. Discovery
i. Attractive part of arbitration is the limited discovery that allows arbitration to be quicker and save more money.
ii. Parties can however, contract for more expanded discovery.
iii. Discovery in Arbitration
1. (1) Arbitrator has power to issue subpoenas and has power to determine scope of discovery.
2. (2) However as opposed to compulsory disclosure, it is discretionary.
a. Arbitrator can, but unlikely to issue sanctions for non-cooperation.
3. (3) Parties can determine scope of discovery prior or during dispute.
a. Good arbitrator will have preliminary hearing for arbitration to limit its scope.
b. (2) Evidence
i. Formal rules of evidence do not apply in arbitration.
ii. As a result arbitrators let everything in.
iii. One of the grounds for vacator in arbitral awards is “where the arbitrators were guilty of misconduct…in refusing to hear evidence pertinent and material to the controversy….”
1. Since not letting certain amounts of evidence is grounds for vacator, arbitrators let in all evidence.
2. However, the rule is not that the arbitrator did not allow some evidence; if enough evidence was already let in to support the award, than award won’t be vacated.
c. (3) Awards and (the lack of) Findings
i. Written opinions are rare except in labor, international, and maritime arbitration.
ii. Arbitrators are not required to make formal findings of fact or reasoned awards under the folklore model.
1. Reason for this situation
a. (a) Arbitrators at the time were not lawyers and did not have expectations.
b. (b) The less that was in the award, less chance of an attack on the award.
d. (4) Making the Record

i. If the parties want to record the arbitration proceeding they can, but it is at their own expense.
ii. In some situations a record is required.
e. (5) Class Action Arbitration
i. (a) In the past because of the complexity of class actions, these suits were rarely brought in arbitration.
ii. (b) However, as a result of increasing number of consumer arbitration agreements being formed, class actions are a concern for arbitration.
iii. (c) Who decides whether class action allowed when K silent?
1. Green Tree Financial Corp. v. Bazzle
a. Contract was silent for finding whether there can be class actions.
b. Issue: Whether court or arbitrator should decide whether class arbitration is forbidden if the contract is silent.
i. Court says arbitrator decides.
c. Reasoning
i. Arbitration clause was broad.
ii. Pursuant to their contract interpretation, whether contract forbids arbitration is a dispute relating to the contract and thus a determination for the arbitrator. 
iv. (d) AAA Rules Regarding Class Action Arbitration
1. Requirements are the same as Federal Rules of Civil Procedure
a. (a) Class claims must be common to class members,
b. (b) Typical and must be advanced by representative parties and competent counsel.
c. (c) Class issues must “predominate” over individual issues
2. AAA requires a written and reasoned award certifying the class.
f. Waiver of Right to Arbitrate
i. Rule: 
1. Invoking judicial process is a presumptive waiver of arbitration.
a. (a) To counter the presumption of waiver, the moving party has to show that there was no prejudice on the nonmoving party.
g. Expanding Judicial Review

i. United States Supreme Court: Hall St.
1. Parties cannot expand the grounds for judicial review in FAA.
2. Section 10 and 11 of FAA provide exclusive grounds for vacator and modification.
a. However, you can still use state statutory or common law grounds as well.
b. Only under FAA you cannot expand judicial review.
ii. California Supreme Court: DirectTV
1. California Supreme Court says that FAA provisions do not preempt state law for review.
2. CAA allows expanding judicial review by contract.
3. Since contract said that the arbitrator “shall not have the power” to commit legal error, judicial review was allowed to see if arbitrator had exceeded his power.
8. Procedural Considerations for Drafting Arbitration Clause
a. (1) Standard Form v. Customized ADR Clause
i. Benefits of a boilerplate clause
1. (a) It has been tested
a. Drafted by people in the business and less questions of interpretation.
2. (b) Easy to use because it is already created
3. (c) Good place to start.
ii. Mixing boilerplate and custom
1. Using a boilerplate clause to get started.
2. Trick is you need to make sure provisions are consistent.
a. i.e. citing AAA rules and then making statement about timing or discovery, if not consistent than you have to explain it in court.
b. (2) Scope of ADR Clause
i. Avoid discretionary language like “may” and use “shall”.
ii. If you want arbitration require it by using “shall.”
c. (3) Broad verses Narrow Clauses
i. Variety of ways that narrow clause better than broad clause.
ii. If not much case law, narrow clause will be good to get court guidance.
1. Examples of clauses that continue to narrow
a. “All disputes concerning interpretation of performance of contract”
i. Narrow because torts would not be included.
b. “All disputes regarding sales price of gas”
i. Narrows it further to only price of gas.
c. “All disputes arising under environmental laws”
i. Limits it to what type of situations.
d. “All disputes regarding questions of fact”
i. Narrow only facts
ii. Try to avoid this because hard to say what is question of fact or law.
iii. Broad Clause
1. “relating to”
a. Broad
2. If you have arbitrability issues that you want to arbitrate, than mention it specifically. 
3. Two Step Process
a. Some arbitration clauses require a two step process whereby you have to first go through mediation than you can arbitrate.
iv. Boothstraping the rule
1. If you want to add a provider’s rule, go to their website and get their clause.
v. Supplementing the Organization Rules
1. (a) Make sure to make them consistent
2. (b) Issue of Discovery
a. Want to put limitations for discovery and the time frame for it.
3. (c) What type of power do you want arbitrator to have?
4. (d) Timing and Limitation
a. Limit the amount of time for hearing
b. Give each side certain number of days to hear the case.
c. Locks it to a few day arbitration.
d. By statute an award has to be rendered within 30 days so if you want to get it sooner, than you have to put it in the clause.
d. (4) Application and Choice of Law
i. (a) As a default rule arbitrators don’t need to follow the law but parties can require it and some parties can require it.
ii. (b) Application of law
1. Says that Arbitrator has to follow the law.
iii. (c) Choice of law
1. If the law is applied, it has to be this kind of law (i.e. California law).
iv. (d) If you just have choice of law, does this mean that application of law is automatically in it?
1. If you have one without the other, court will state that the arbitrator does not have to follow the law.
2. But if they did decide to follow the law, they would have to follow the choice of law.
e. (5) Selection of ADR Neutral
i. There are a variety of options in the selection process
1. (1) You can name a provider and that provider would give their panel.
a. You can skip out of that and just use their rules.
b. You can name provider or individual or the qualifications you want.
2. (2) Easier to have people agree pre-dispute
3. (3) How many arbitrators to have?
a. Depends on the factors of the case.
4. (4) Selection methodology
ii. Court has default mechanisms under FAA and CAA if parties don’t mention in the clause.
f. (6) Award
i. Shaping the award
1. (a) Do parties want punitive damages?
2. (b) Want prevailing party fees and costs?
3. (c) Do you want to do high-low or baseball provisions?
a. Baseball
i. When you have two numbers and arbitrator has to pick one number.
b. High-low
i. Common in insurance claims
ii. Range is 20k to 40k.  If award is above 40k they get 40k if below 20k they get 20k.
4. (d) do you want reasoned award?
5. (e) Want finality and do you want to expand judicial review?
6. (f) Remedies?
a. Money damages or do you want arbitrator to develop creative solutions.
7. (g) Fees?
a. Who pays for the fees?
b. If mandatory pre-dispute company has to pay.
8. (f) Confidentiality
Negotiations
1) Introduction to Negotiation
a) Negotiators have three things in mind that relates to their bargaining strategy:

i) (1) Their bottom line,

ii) (2) Their ultimate objectives

iii) (3) Their intended opening offer

b) Factors that makes attorneys uncomfortable during negotiations

i) (1) Preliminary exchanges

(a) i.e. talk pertaining to sports, weather etc…

(b) These factors are important in negotiation because it reduces anxieties.

ii) (2) Deliberate deception

(a) Negotiation involves puffing the price that one’s client wants.

iii) (3) Suspicion of Social Science

(a) Bargaining process is influenced by psychological, sociological, and communicational factors rather than abstract transactions.

c) Goal of Negotiation

(1) Goal of negotiation should not be to “defeat” one’s opponent.

(2) Goal is to maximize the opponent’s return as well without diminishing your own client’s return.

2) Factors Affecting Negotiations
a) Personal Needs of Participants
i) Lawyers should seek to find out the underlying needs of their client.
(1) Client’s often have hidden agendas that they do not tell their attorney’s because of a misunderstanding of the role of law and attorneys.
ii) Lawyers should seek to find out the needs of the opposing client and opposing counsel.
(1) Financial factors of the opposing counsel could influence what type of offer they will take.
b) Negotiation Styles of Participants
(1) Cooperative/problem solving negotiators
(a) Tend to begin their interactions with realistic positions that are designed to create positive bargaining environments.

(b) They work to maintain harmonious relationships by being courteous and professional.

(c) They try to explore the underlying interests of the parties to expand the overall pie to be divided.

(d) They use cooperative tactics rather than threats and other disruptive tactics.
(i) Characteristics of a Cooperative problem solver
1. Move psychologically toward opponents
2. Try to maximize joint return
3. Seek reasonable results
4. Courteous and sincere
5. Begin with realistic opening positions
6. Rely on objective standards rather than neutral standards
7. Rarely use threats
8. Maximize information disclosure
9. Open and trusting
10. Work to satisfy underlying interests of opponents
11. Willing to make concessions
12. Reason with opponents.
(2) Competitive/Adversarial Negotiators
(a) Use more extreme opening positions and they hope to achieve one-sided agreements that favor their own side.

(b) They employ threats and other disruptive tactics to keep their opponents on the defensive.

(c) They disclose beneficial information to induce adversaries to think they possess superior strength.

(d) They try to induce opponents to bid against themselves by making unreciprocated consessions.

(e) They employ insulting or demeaning behavior.

(f) Characteristics of Competitive negotiator 
(i) Move psychologically against opponent
(ii) Try to maximize own return 
(iii) Seek extreme results
(iv) Adversarial and disingenuous
(v) Begin with unrealistic opening positions
(vi) Focus on own positions rather than neutral standards
(vii) Frequently use threats
(viii) Minimize information disclosure
(ix) Closed and untrusting
(x) Work to satisfy underlying interests of own client
(xi) Attempt to make minimal concessions
(xii) Manipulate opponents.
(3) Three significant differences from the outcomes of different styles
(a) (1) If a truly extreme agreement is reached, the prevailing party is usually a competitive/adversarial negotiator.

1. Since cooperative negotiators are fair minded, they generally refuse to take advantage of weak opponents.

(b) (2) Competitive negotiators generate far more nonsettlements than their cooperative cohorts.

(c) (3) Cooperative negotiators achieve more efficient combined results than their competitive/adversarial colleagues.

1. While these people may simultaneously seek to maximize their own client’s return, their attempt to enhance opponent interests increases the likelihood of agreement and the probability of mutually efficient terms.

c) Type of Negotiations
(1) The type of dealing or transaction involved will influence the type of negotiation style that is used.
(2) If a transaction involves a one-time interaction between clients; adversarial process might be used.
(3) However, transaction that involves an on-going relationship might involves cooperative style to maximize return of both parties.
d) Verbal Communication
(1) Key to negotiation is listening to the verbal communications.
(2) Statements that are made unambiguously are direct expressions of what the opposing party wants to communicate.
(3) However, key to a good negotiation is to listen for verbal leaks which make the statement unambiguous and allow the statement to be interpreted in a different way.
(4) Signal words
(a) Signal words are used by speakers to create disingenuous impressions in the minds of opponents.
(b) They may also be employed by listeners to induce speakers to disclose more information than they intended to divulge. 
(i) Examples
1. “to be perfectly candid”
a. Shows lack of candor
2. “in my humble opinion”
a. Used to lower the guard of the adversary.
3. “do you mind if I suggest”
a. Softening words used to mask their desire to dictate the terms they really want.
4. “you probably lack the authority”
a. Trying to make declarant like a parent while opposing party is child.
5. “I understand how you feel”
a. Used to let adversary know that they are listening.
(5) Body Posture and Mirroring
(a) When individuals interact with others, they tend to respond more favorably to persons who exhibit body postures and speech patterns similar to their won.
(6) Sensory Preference Reflection
(a) Different people prefer different sensory preferences when communicating.
(i) (1) Visual orientation
a. Their words describe visual images of what they are discussing.
b. May ask if you can picture what they are proposing.
c. Eyes move upward.
(ii) (2) Auditory orientation
a. Their words describe auditory message.
b. They may ask opponents to listen to what they are proposing.
c. Eyes move side to side or downward and to their left.
(iii) (3) Kinesthetic/feeling
a. These are individuals who feel and sense things.
b. They are likely to say something smells bad or has left a bad taste.
c. They rely on gut feeling.
d. Eyes tend to move down and to their right.
ii) Risk Averse
(1) Most people are risk averse when choosing between a sure gain and an uncertain alternative that may result in a greater gain or nothing.
(2) Plaintiffs
(a) Plaintiff’s will usually take a sure thing that is lower in amount over a possible big return but small chance of it occurring.
(3) Defendants
(a) Defendant would rather not pay a certain small amount during negotiation and risk facing a bigger judgment against them in trial, but have a chance that they wont have to pay anything.
iii) Regret Averse
(1) People don’t like to make decisions that are later shown to be a mistake.
(2) To effectively use “regret aversion” theory to influence opponent behavior, negotiators should subtly suggest to those individuals that their nonsettlement alternatives may turn out to be worse than what they are presently being offered.
e) Non-verbal Communication
i) Key to a good negotiation is to focus on both the verbal and the non-verbal communication.
ii) Focus on facial expressions and body movements.
iii) If the verbal and non-verbal communication is inconsistent with what is being said it is most likely dishonest.
(1) See page 51 for non-verbal communication examples
f) Non-verbal Indication of Deception
i) Individuals who plan to make deliberate misrepresentations often emit nonverbal signals that should caution alter observers.
ii) Some of these nonverbal messages reflect the stress associated with lying – generated by fear of the truth combined with anxiety regarding the possibility of being caught lying.
iii) Observers must look for changes in the speaker’s usual behavior and patterns of behavior that are consistent with dishonesty.
iv) Examples pg. 57.
g) The Impact of Cultural Differences
i) People tend to negotiate more cooperatively with opponents of the same race, gender, age groups, or culture probably because the similarities induces trust and reduces the need for the interactors to maintain particular face in each other’s eyes.

ii) People with diverse cultural backgrounds bring certain stereotypical baggage to their initial interactions with persons who are different from themselves.

h) Impact of Gender-Related Stereotypes
i) Stereotype that women need to act lady-like.
ii) Men might be little women who use foul language or avert aggression by referring to their femininity.
iii) Women more likely to avoid competitive situations and less likely to do well in competitive situations.
iv) Education tends to diminish the presence of gender-based verbal differences.
3) The Negotiation Stages
a) 7 Stages of Negotiation
b) (1) Preparation Stage

(1) Preparation is key to a successful negotiation and gives confidence on issues.
(2) Attorney should try to ascertain what his or her client’s goal is and see if there are alternatives other than money.
(3) Three categories of client goals
(a) Essential
1. Must obtain
(b) Important
1. Very much would like to acquire, but would forgo if essential terms are resolved.
(c) Desirable
1. Would be pleased to obtain, but would be willing to exchange for important terms.
(d) Within the above rankings themselves make sure to rank each of the values in that rank.
(4) Preparing client
(a) Lawyer should try to ascertain what client really wants from the case and all factual information in client’s possession.
(b) Lawyer should also prepare client for how representation and litigation work.
(c) During negotiation try not to get client involved because of emotion and difficulty in using techniques with them there.
(5) Lawyer preparation
(a) Lawyer should understand the legal principals of the case and anticipate possible counterarguments.
1. Also lawyer should understand the facts of the case, strengths and weaknesses, and review the limited information and discovery available.
(b) Lawyer should also determine what their BATNA-Best Alternative to Negotiated Agreement is.
1. BATNA is the bottom line for negotiation because after this point they are worse off than if no accord was reached.
(c) Determine value of interaction-ZOPA
1. ZOPA- Zone of Possible Agreement
2. Middle ground of the plaintiff’s and defendant’s range.
(d) Establishing High Aspiration Levels
1. Negotiators obtain higher and more satisfactory outcomes when they begin their interactions with substantial rather than moderate goals.
2. Proficient bargainers use their aspiration levels as their goals when they negotiate, and they work diligently to achieve those elevated objectives.
3. They focus on their bottom lines when they have to decide whether to continue interactions that appear to be going nowhere.
4. Bottom line negotiators settle for less generous final terms than their cohorts who continue to focus on their aspiration levels throughout their bargaining encounters.
(e) Articulating Principled Opening Offers
1. When negotiators formulate initial offers, they should simultaneously develop principled rationales they can employ to explain the exact manner in which they arrived at their positions.
2. Plaintiff’s attorney should try to induce defendant’s attorney to view the case from the plaintiff’s perspective and vica-versa.
3. Try to develop the most extreme position that you can reasonably defendant using principles.
(f) Anchoring
1. Human tendency that once a number is out there, people will grab onto it and take towards it.
2. People psychologically become stuck to that number.
3. Opening offer sets the tone and drops the anchor
i. (a) If you know the case and the value of it, than drop the anchor yourself on the opening offer.
ii. (b) If you don’t know the value of the case, than you let the other side go first.
iii. The only direction you can go once the anchor is dropped is middle.
(g) Concession Patterns
1. Concession pattern: How many rounds will there be and how much will they reduce their numbers during the course of those rounds?
2. Resistance point
i. Your walk away point.
3. Transaction Cost
i. Goes up for defense
ii. Limits recovery for plaintiff
iii. Plaintiff has to make sure to settle higher than the value you want because of the costs incurred.
4. Negotiator should figure out opponents resistance and target points as well.
5. To develop a concession pattern the negotiator needs to figure out what they need and how they are going to ask for it.
a. Things that influence concession pattern:
i. (1) Negotiation strategy (tactics)
ii. (2) Reputation (if opponent atty afraid to go to trial)
iii. (3) Multiple people (what strategies will the group employ.)
iv. (4) Contextual Matters (setting, seating and table arraignment can have a big impact)
(h) Factors that need to be ironed out before negotiation starts.
1. (a) Your own “resistance point”, which is the minimum terms you would accept given your BATNA.
2. (b) Your own “target point”, which is what you hope to achieve.
3. (c) Opposing party’s BATNA and target points.
4. (d) Team dynamic
i. Try to avoid intragroup conflict and divided strategies because other side will take advantage of that.
5. (e) Location and Setting
i. Tactical choices by positioning chairs and tables and seating positions to ones own advantage.
ii. Different seating arrangements indicate either cooperative or competitive bargaining styles.
c) (2) Preliminary Stage

(1) Purpose of this stage is to establish tone and identities.
(i) (a) Try to determine if opposing party is more cooperative or competitive.
(ii) (b) When opposing negotiators exhibit overtly competitive or even abrasive behavior at the commencement of the negotiation process, their adversaries should recognize their right to initiate “attitudinal bargaining.”
1. Ways to initiate attitudinal bargaining:
a. (a) They may appropriately indicate their unwillingness to view the bargaining process as a combative exercise, and suggest their desire to establish some preliminary ground rules.
b. (b) Use of “attitudinal bargaining” to create a mutually acceptable atmosphere for the impending interaction.
d) (3) The Information Stage (Value Creation)
(1) During this stage, focus is on the knowledge and desires of the opposing party.
(2) Each participant asks the other side what items it wants and why it wants to obtain them.

(3) Way to ask questions
(i) Asking open and broad questions are better than narrow ones because it brings out more information rather than confirming something you already knew.
(ii) Also leads to informative verbal leaks.
(iii) If an ambiguous response is made, rephrase questions to get unambiguous ones.
(iv) Active listening is important to listen for verbal and nonverbal signals.
(4) It is important to rank the values and issues you desire from the negotiation with the values and issues of your opponent.
(5) Three advantages of having opposing party make first opening offer
1. If one or both sides have miscalculated the value of the transaction, the individuals who go first will disclose the misunderstanding and place themselves at a disadvantage.

2. Bracketing
i. If negotiators induce their opponent to make the initial offers, they can adjust their own first offers to place their real goal midway between their opening positions.
3. Initial concessions influence negotiation outcomes.
(b) If opposing party conveys an absurd opening offer, counsel should immediately convey their belief in the absurd nature of the terms being stated.
ii) Try to find out the Zone of Agreement
(a) Zone of Agreement is the middle ground between the plaintiffs high and low and the defendant’s high and low and where they overlap.
iii) Controlling Disclosure of Own Side’s Information
(a) Being to direct about what you wish to obtain can have negative consequences because opposing counsel can take advantage of it and obtain more favorable terms.

(b) Also people will be suspicious of the candid approach because it is not common.

(c) Negotiators that disclosure their critical information should frame their presentations in a manner that enables them to simultaneously advance their underlying interests.

(d) If concerned about sensitive nature of information that they don’t want to disclosure, they should use “blocking techniques” to avoid answering it.

iv) Expanding the Pie
(a) The key to finding solutions to difficult negotiations does not merely involve compromise, but also the ability of the participants to expand the available resources that may be distributed.
(b) False belief that opponents want the same terms they desire makes negotiators view the transaction as entirely distributive, zero-sum transactions in which one side cannot gain without the other experiencing an equal loss.
(c) Best negotiators try to use new options to expand the resources for negotiating the terms.
(d) To expand the pie, negotiator needs to determine the three levels of needs of the opposing party: (a) essential needs, (b) important needs, and (c) desirable needs.
e) 4. The Competitive/Distributive Stage
(1) The bargainers no longer ask questions regarding each other’s circumstances, rather they articulate their own side’s specific demands.
(2) Power bargaining
(a) The purpose of power bargaining is to influence opponent to reevaluate their strengths and weaknesses.
(b) Also convincing opponents that you possess greater strengths or less vulnerability than their adversaries initially anticipated. 
(c) It is important for negotiator to rationally explain their positions.
(3) Careful with Concessions
(a) Concessions must be carefully formulated and strategically made.
(i) (1) If properly used, a concession can signal both a cooperative attitude and a sufficient firmness to indicate the need for a counteroffer if the opponent desires to continue the negotiation process.
(ii) (2) if carelessly issues, however, a concession can conversely signal anxiety and a loss of control.
(iii) (3) It is important to plan the concessions pattern to be used.
(b) 80% of movement occurs in the last 20% of bargaining.
(i) If there is a four hour negotiation session, the opposing atty has a number at the end of that session.
(c) Concession should emerge in four parts
(i) (1) A well reasoned relinquishment of a previous position.
(ii) (2) The arrival at a new bargaining point to which the negotiator is committed for reasons of principle, fairness, cost, precedent, logic, client direction, lack of authority, and so forth.
(iii) (3) An extraction, on the basis of the spirit of compromise and good faith bargaining, of a counter concession with a willingness to entertain further discussion.
(iv) (4) Any concession and a new commitment point should be articulated in the language of the parties’ needs or interests rather than some mechanical position or posture.
(4) Negotiators also use various techniques to advance their respective interests
(i) (1) Argument
a. The power bargaining tactic employed most frequently by lawyers involves legal and non legal arguments.
b. (a) Effective arguments
i. Effective arguments are presented in a comprehensive, rather than a conclusionary manner.
ii. Applicable factual and legal information is disclosed with appropriate detail.
c. (b) Persuasive arguments
i. Persuasive arguments are insightful and carefully articulated.
ii. If their content is not fully comprehended and their underlying logic is not understood, their degree of influence is appreciably diminished.
iii. Assertions that raise issues not previously contemplated by the recipients are likely to induce those individuals to recognize the need for reassessment of their current perceptions.
d. Advocates should not hesitate to formulate arguments that are designed to elicit emotional responses, because these frequently produce beneficial results.
(ii) (2) Threats, warnings, and promises
a. They caution opponents about the consequences that will naturally result from their failure to accept mutual resolutions of the underlying disputes.
b. (a) Warnings
i. It is better to use a “warning” rather than a threat to articulate negative possibilities.
ii. Warnings are not premised upon action the declarants plan to take against the opposing parties, but rather the events that will independently evolve if no settlements are achieved.
iii. Warnings are more effective because they soften the statement made.
c. (b) Promise
i. A promise does not involve the suggestion of negative consequences, but instead consists of an expressed intention to behave in a way that appears beneficial to the interests of another.
ii. Promise reflects what promisee wants to obtain.
(iii) (3) Rational and Emotional Appeals
a. Negotiators who are presented with objective arguments that undercut their positions frequently counter these assertions with rational or emotional appeals.
b. Potent when used against emotional opponents.
(iv) (4) Ridicule and Humor
a. Used frequently by negotiators to indicate their scorn for unreasonable positions being taken by opponents.
b. Smile, laugh, etc…
c. Humor can be used to soften the impact of negative statements.
(v) (5) Control of Agenda
a. Trying to limit the talks to those topics that are of interest to their own clients.
b. This can be accomplished by beginning serious discussions with principled opening offers that list and value the components of the deal they want to achieve.
c. Use of attitudinal bargaining may permit them to seize control of the agenda.
(vi) (6) Intransigence
a. Successful negotiators are able to convince opponent at critical points to make concessions.
b. Intransigence: People exude an uncompromising attitude that is intended to make opponents believe that no further progress can be achieved if those adversaries do not modify their current positions.
(vii) (7) Straighforwardness
a. If negotiator can surprise adversaries with what appears to be complete candor, they may be able to generate feelings of guilt and/or embarrassment in those persons due to their won continued use of disingenuous bargaining tactics.
(viii) (8) Flattery
a. Real or feigned respect for opponents may cause them to become more accommodating at the bargaining table. 
(ix) (9) Manipulation of Contextual Factors
a. Manipulating day, time, location, and environment for the negotiations.
(x) (10) Silence
a. Opponents fear silence.
b. When negotiators have something important to say, they should simply convey their intended message and become quiet.
c. A clear and succinct expression accentuates the crucial nature of their communication and provides their adversary with the opportunity to absorb what has been said.
d. Individuals who are confronted by silent opponents should not assume sole responsibility to keep the discussions moving.
(xi) (11) Patience
a. People who rush negotiation will get less beneficial results.
(xii) (12) Creation of Guilt, Embarrassment, or indebtedness
a. People who experience these factors are susceptible to requests for concessions.
(xiii) (13) Constructive Ambiguity
a. Agreeing to draft an agreement when there is a term that they cannot agree on.
b. They can agree in the agreement that they have not resolved that one term.
c. This use of “constructive ambiguity” may enable parties to achieve an agreement that would otherwise have been impossible.
f) 5. The Closing Stage (Value Solidifying)
i) Majority of concessions tend to be made during the concluding portion of negotiations and overly anxious participants may forfeit much of what they obtained during the Competitive/Distributive Stage if they are not vigilant.

ii) They must remain patient and permit the final part of the process to develop in a deliberate fashion.

iii) Time for patient perseverance even though the end is in sight.

iv) Less successful negotiators tend to make excessive and unreciprocated concessions during the Closing Stage in an effort to guarantee a final agreement.

v) At this stage, both sides psychologically committed to a joint resolution.
g) 6. The Cooperative/Integrative Stage (Value Maximizing)
(1) The next step is to try to expand the pie and seek alternatives to benefit both parties.
(2) Aim to draft the final agreement
h) 7. Post-Negotiation Assessment
(1) Evaluate how negotiation went down to learn from mistakes.
(2) Look at Post Negotiation Evaluation Checklist.
(a) Important ones
(i) (1) Was your pre-negotiation preparation sufficiently thorough?
(ii) (3) Did your pre-bargaining prognostications prove to be accurate?
1. Did your opponent begin near where you thought he/she would  begin?
(iii) (18) Did time pressures influence the parties and their respective concession patterns?  Try not to ignore the time pressures that affected your opponent.
(iv) (20) What finally induced you to accept the terms agreed upon or to reject the final offer made by the other party?
4) Negotiation Games and Techniques (Ch. 4)
a) Common Negotiation Techniques
i) (1) Numerically Superior Bargaining Team
(a) If one party has more people on the bargaining table, it gives them an advantage.
(i) (A) intimidates the lone adversary
(ii) (B) Extra participants can monitor the verbal and nonverbal signals
1. One person can talk while the other listens.
(iii) (C) Confuse the lone participants from excessive verbal stimuli from each participant.
(iv) (D) Additional participants provide the primary representative with someone to consult during separate caucuses.
(b) Disadvantages of having a large group
(i) (A) Opponent can use divide and conquer techniques.
ii) (2) Use of Asymmetrical Time Pressure
(1) Opponent can use the party’s time constraint to their advantage by delaying negotiations up until the retraint.
(a) This will cause the other party to make last minute concessions because they are running out of time.
(2) How to counter this technique
(a) To prevent this from happening, negotiators with a time constraint should:
1. (1) Withold such information from opponent or
2. (2) Put a deadline on the opponent if there is a deadline on the party.
iii) (3) Extreme Initial Demands/Offers
(1) Starting off with a high offer is beneficial because studies have shown that people with high aspirations end up with better results.
(2) However when starting off with a high offer make sure to rationalize this position and make it reasonable.
(3) How to counter this technique
(a) (A) Tell party that you will not respond until a reasonable offer is made.
(b) (B) Respond with an extreme position yourself.
1. This is an example of attitudinal bargaining.
(c) (C) Be realistic and try to use cooperative bargaining techniques.
1. Worst approach because person with extreme offer is most likely competitive and will take advantage of this.
iv) (4) Use of Probing Questions
(1) Purpose of this technique of asking a lot of questions is that it makes other side explain their position and how they arrived to it.
(2) The questions will reveal that the numbers are unrealistic and made up.
(3) This will lead to the numbers to drop.
v) (5) Boulwareism
(1) This technique is when one party gives one reasonable offer on a take-it-or-leave it basis.
(a) The one number given is reasonable and well justified.
(2) This technique is used by a party that is powerful and not afraid of their BATNA.
vi) (6) Settlement Brochure
(1) Use of documents, pamphlets, charts, etc… to outline all the components of your presentation and show that the numbers are principled.
(2) Purpose of this technique is that it shows the other side that you have done your research and it is used to impress them.
(3) Also, if your client has a sympathetic story, videotapes can use the sympathy of the other party to your side.
(4) How to counter this technique 
(a) (1) Avoid giving data more credibility than it deserves.
1. The slick presentation just looks impressive but it might not be supported by valid data.
(b) (2) Also you have the option of creating your own document to refute the brochure presented.
1. Show them a better proposal and turn the tables on them.
vii) (7) Multiple or Equal Offers
(1) Technique of giving party multiple offers.
(2) This works in a scenario where parties are bargaining cooperatively.
(3) You give two or three ways to accomplish the same thing.
(a) Problem is that you don’t want to give them too many options.
(b) Induce them to choose the offer that is more preferable to you.
viii) (8) Limited Client Authority
(1) This technique is beneficial for a party who doesn’t have the authority or is faking a lack of authority.
(2) The unbound bargainer can seek beneficial modifications of their negotiated contracts based upon “unexpected” client demands.
(a) Use of client’s demands as a scape goat to getting more concessions.
(3) How to counter this technique
(a) (1) Don’t make a full commitment because client will not say yes immediately.
(b) (2) Also say we have the same problem and put a stop to it quickly.
(c) (3) Get mad and demand to speak with someone who has authority to close the deal.
ix) (9) Lack of Client Authority
(1) When bargainer has no authority to speak for the client.
(2) Bargainer hopes to get unilateral concessions and information before negotiations ever begin.
(3) How to counter this technique
(a) Demand to speak with someone with authority.
x) (10) Nibble Technique
(1) Occurs when a tentative settlement is reached and the other party says because of some reason they need some concessions.
(2) This technique works at times because a party might be so anxious to settle that they will make the concession.
(3) How to counter this
(a) (1) Realize that the pressure is on both sides.
(b) (2) If you make concessions ask for something in return.
(c) (3) Think about what you want modified in the agreement in your favor.
xi) (11) Use of Decreasing Offers/Increasing Demands and Limited Time Offers
(1) Bargainer makes a reasonable offer first and places an expiration date on the offer.
(a) Also if not expiration date, the offer will decrease in number.
(2) This creates a time pressure for opponent to take the offer.
(3) For this technique to be used effectively, bargainer has to be someone who has a reputation that he will follow up with it.
xii) (12) Real or Feigned Anger
(1) Sometimes real anger sometimes pretend.
(2) Occasionally anger is beneficial
(a) It shows that you are serious and other side might make concessions.
(3) Danger of real anger
(a) When someone engaged in anger they say things they don’t want to say and give out things that they shouldn’t of.
(4) How to counter this technique 
(a) (1) Try not to respond in a kind manner.
(b) (2) Try to see if they are giving information.
(c) (3) Also say you are offended and say it has no place here.
xiii) (13) Aggressive Behavior
(1) Aggressive behavior is supposed to convince opponent of the seriousness of one’s position.
(2) Naturally aggressive people are the best at this.
(3) Aggressive bargainer tries to control the bargaining agenda.
(4) How to counter this technique
(a) (1) Try to defuse the situation and use mediator to minimize contact.
(b) (2) Use short interactions and say your piece.
(c) (3) Use telephone or other communication to not meet them personally.
xiv) (14) Walk Out/Hanging Up Telephone
(1) If opponent walks out, don’t go after them if you believe in your position.
(2) It could be a sign of weakness if you run after them.
(3) When this happens reevaluate your BATNA
(a) Ask yourself what happens if you let this person walk out?
(b) Is your BATNA so bad that you should let them walk out?
xv) (15) Irrational Behavior
(1) People tend to be frightened of irrational people.
(2) Bargainer acts irrationally to through opponent off guard and enhance their own position.
(3) How to counter this technique
(a) (1) If you see this happening, ignore it and respond in a rational manner.
(b) (2) Explore your BATNA and only accept terms that are better than your BATA.
(c) (3) Make sure you minimize the risk of non-performance when dealing with an irrational person.
xvi) (16) False Demands
(1) Trying to get additional concessions for a term that is not really important to your client.
(2) Could be bad when negotiation progresses and the term is exposed as something your client didn’t care too much about.
(3) Make sure to have face saving back-out plan if discovered.
xvii) (17) If it weren’t for you (or your client)
(1) Trying to blame other party’s behavior and creating guilt.
(2) How to counter this technique
(a) If this tactic is used, respond to something trivial such as being late or apologize.
xviii) (18) Alleged Expertise/Snow Job
(1) Bargainer is trying to show his expertise in the area.
(2) How to counter this
(a) (1) Downplay their expertise and try to expose its faults
(b) (2) Praise them of their knowledge and go back to the relevant data.
xix) (19) Bracketing
(1) Bargainer uses this technique because he knows the negotiation goes to the middle.
(2) Try to make sure that the middle number goes in your favor.
(3) How to counter this technique
(a) (1) If someone tries to bracket you too high, try to do a double bracket.
(i) (a) You can say that you can not bargain in that range if they start off with high opening offer to move their way to a number that you don’t want.
xx) (20) Disingenuous Consecutive Concessions
(1) Bargainer makes multiple small concessions to instill feeling of guilt on the other side.
(2) They are hoping to go to the other side and say we made two concessions in a row and hoping the other side will make a big concession.
(3) How to counter this technique.
(a) Focus on the degree of moving rather than the number of moves made.
xxi) (21) Uproar
(1) Bargainer threatens dire consequences if the offer is not taken.
(2) How to counter this technique
(a) (1) Ask yourself what the probability is that the threat will occur.
(b) (2) Ask how this will affect the other side if the threats are carried out.
(c) (3) What is the worse possible thing that can happen.
(d) (4) Idea is to have a detached assessment.
xxii) (22) Br’er Rabbit
(1) Bargainer uses reverse psychology
(a) What you want the least is what you want the most.
(b) Risky technique especially when facing a win-win bargainer.
(i) Because cooperative bargainer will give you what you want.
(c) This technique works better when facing a competitive bargainer.
xxiii) (23) So What
(1) Downplaying the significance of the opposing party’s concessions.
(2) How to counter this technique
(a) (1) IF you make serious concessions, stand by it.
(i) Say your concession was significant.
(b) (2) Offer to take your concession back
xxiv) (24) Feigned Boredom or Disinterest
(1) Showing disinterest to important arguments that are being made.
(2) How to counter this technique
(a) Ask open ended questions.
xxv) (25) Good cop/bad cop
(1) One partner is reasonable while the other is not.
(2) Bad “cop” keeps rejecting proposals while good “cop” tries to work with the other side.
(3) How to counter this technique
(a) (1) When faced with this, don’t directly challenge that.
(i) There might be an honest disagreement between the parties.
(b) (2) Focus on good cop.
(i) If they are really in that situation, make good cop agree and tell bad cop that your partner agreed so he does also.
(ii) A way to shatter the unified position of the parties.
xxvi) (26) Belly up
(1) Trying to show that you are weak for the other side to put their guard down.
(2) How to counter this technique
(a) (1)  Don’t fall for it and don’t give them sympathy.
(b) (2) Stick with your principled positions.
xxvii) (27) Passive Aggressive
(1) They tend to pout when they are unable to obtain favorable offers, and they resort to obstructionism and procrastination to achieve their objectives.
(2) How to counter this
(a) (1) Go around them and draft documents for them.
(b) (2) Put them into a corner and they will acquiesce when they have no other options.
xxviii) (28) Weakening opponents position of strength
(1) If opponent is strong, they are strong if the opponent knows about it.
(2) Show them that you are unaware of their strength.
(3) How to counter this
(a) (1) Focus on your BATNA
(b) (2) If you have a lot of options than the threats won’t hold much weight.
xxix) (29) Enhancement of weak bargaining position
(1) If your side is weak, adopt an inflexible position and blame it on an unreasonable client of yours.
xxx) (30) Confronting opponent inflexibility
(1) If you confront the inflexible position directly it will lead to impasse.
(2) Don’t be confrontational.
(3) Use face saving techniques for them to get off the position.
(4) Focus on their needs and interests.
(5) Make them focus on the common areas of interest.
xxxi) (31) Splitting the difference
(1) Parties should consider the previous bargaining sequence before they agree to the offer.
(2) Count the number of concessions before agreeing to the split.
(3) How to counter this technique
(a) Offer them to go first and split the split of the difference.
xxxii) (32) Final offer checks tendered by defense lawyer
(1) Party sends a check with the understanding that if cashed it will settle the case.
(2) Defendant should only try this technique if there has been extensive negotiation.
(3) How to counter this technique
(a) You can ignore the check and even make your own offer to them.
xxxiii) (33) Telephone negotiations
(1) Exchanges are shorter and no visual contact.
(2) People can be more deceptive over the phone.
(3) It is also easier to say no over the phone.
(4) Tactics to use over the phone
(a) Focus on the non-verbal cues when on phone.
(i) For example, long pause can show that they are thinking.
(ii) People who are deceiving will speak in a higher pitched voice.
(b) Focus on the time that you call somebody
(i) When you call someone last minute they can make last minute concessions.
xxxiv) (34)Negotiation by email, mail, or fax transmissions
(1) People who use this technique are not comfortable with traditional bargaining techniques.
(2) Even if someone uses this against you, try to contact them personally and establish contact.
xxxv) (35) Negotiating with Government Agency
(1) Government agency has the option to ignore litigation costs because they have tremendous resources.
(2) You want to attack the interpretation of the legislation directly.
(3) Its easy to hide behind what a statute says.
5) Negotiation Ethics
a) ABA Rule
i) “A lawyer shall not knowingly make a false statement of material fact or law to a third person.”
ii) An exception to this rule is puffing and dissembling regarding one’s true minimum objectives.
b) Despite the difficulty in catching a violation of ethics, there are other consequences to lying.
i) (A) Fraud
(a) (1) Attorneys who deliberately deceive opponents or who withhold information they are legally obligated to disclose may be guilty of fraud.
(b) (2) Contracts procured through fraudulent acts of commission or omission are voidable, and the responsible advocates and their clients may be held liable for monetary damages.
ii) (B) Judicial Sanctions
(a) (1) Legal representatives who employ clearly improper bargaining tactics may even subject themselves to judicial sanctions.
iii) (C) Legal Reputation
(a) If other practitioners find out about the behavior, they will no longer rely on handshake or oral agreements and require everything on paper.

(b) Also all factual assertions will have to be examined, making the negotiation process long.
c) Rule:
i) Lawyers have no affirmative duty to inform opposing party of facts.
(1) Spaulding v. Zimmerman
(a) Defendant had no duty to disclosure because while he knew about the additional facts, he was not asked by the other side.
(b) If not asked, don’t have to tell.
(c) Rule was later amended to permit the party with the knowledge of life threatening fact to tell the other side.
(i) Ruled changed so that you don’t face malpractice when you say it.
d) Partial Disclosure of Information
(1) How much can you partially disclose and get away with it?
(2) To protect against it, it wont hurt to ask follow up questions.
e) Over Misrepresentation
(1) Lawyers cannot misrepresent material facts.
(2) However there is a difference between material fact and opinion of the lawyer.
(3) What can be misrepresented?
(a) Value of the item client places.
(b) Client settlement intentions
f) Unconscionable tactics and agreements
i) Win at all costs could subject lawyer to penalties.
ii) Changing terms agreed on in a contract when drafting.
iii) Cant use threat of criminal prosecution to recover more.
g) Potential Attorney-Client conflicts
i) Attorney can reject offer only if client already tells you before hand.
ii) As attorney tell client of all offers that are presented.
6) Negotiating Great Settlements: An Awareness of Proven Principles and Practices can Lead to Successful Legal Negotiations
a) Three basic approaches to resolve a conflict
(1) (1) Power
(2) (2) Rights and/or
(3) (3) Interests
ii) Negotiator must ask themselves which approach – or combination – is appropriate.
b) Three meta-stages of the negotiation process
i) (1) Preparation
(a) Effective preparation includes:
(i) (A) setting an aspiration price (desired outcome),
(ii) (B) choosing an opening offer,
(iii) (C) setting a reservation price (bottom line),
(iv) (D) generating evidence to support positions and
(v) (E) considering and strengthening alternatives to negotiation.
ii) (2) Negotiation and 
iii) (3) Implementation
c) “Anchor”
i) An “anchor” is an offer that influences the remainder of the negotiation because it is reasonable and not excessive.
d) Opening Offers
i) Opening offers should be “stretched to test the other party.
ii) However, it should be exercised with caution because opening offers lose their impact when perceived as unreasonable or out of the ball park.
e) Successful Negotiation: claiming v. creating value
i) Successful negotiation involves both “claiming” and “creating” value.
(1) (a) Claiming value
(i) Making demands, striving for a larger share of “the pie” and battling for more concessions.
1. Locking horns and impasse are likely to result.
(2) (b) Creating value
(i) Refers to the active generation of terms and trade-offs including non-monetary, non-traditional, options for settlement.
(ii) Creating value involves identifying the needs of the parties and creating terms of agreement that meet their need.
f) BATNA, WATNA, and MLATNA
i) (1) BATNA
(a) BATNA: best alternative to a negotiated agreement
(b) The BATNA describes the best alternative(s) a party has in the event of non-agreement.
(c) For example, before negotiating salary, an employee would be well-advised to actively develop other alternatives for employment inside or outside his company.
ii) (2) WATNA
(a) WATNA- worst alternative to a negotiated agreement.
(b) Is the party’s worst outcome zero or worse (owing attorneys’ fees and court costs to the other party?
iii) (3) MLATNA
(a) MLATNA- most likely alternative to a negotiated agreement.
(b) For litigants this may involve carefully predicting the most probable outcome at trial, along with associated costs and personal and business consequences.
g) Negotiation Styles
i) Negotiation ranges from competitive to collaborative styles.
ii) Versatile negotiators will observe several rules when they cycle through negotiation styles:
(a) (1) When opposing counsel makes a competitive move, a lawyer must be prepared to make a competitive move in response or there is risk of being exploited.
(b) (2) Responsive competitive moves generally should be reasonable and proportional, to prevent escalation and preserve professional relationships.
(c) (3) Instead of hardening into permanently polarized positions, seasoned negotiators are usually willing to return to a cooperative style after their counterpart demonstrates a similar willingness.
h) Types of bargaining
i) Two types of negotiations:
(a) (1) Distributive
1. Dividing a fixed amount of resources, money, property(dividing a “fixed pie”).
2. Negotiation focuses primarily on offers and counter-offers or rights-based bargaining where the primary focus is on fault.
3. This approach often leads to impasse and they can leave parties feeling that negotiation has been reduced to a “haggling sessions.”
(b) (2) Integrative
1. The parties actively introduce additional terms and trade-offs to “expand the pie.”
2. Interested-based bargaining expands the breath of negotiation to include an analysis of the facts, law and the underlying personal and business interests of the parties.
3. Interest based bargaining involves a 3-step process:
a. (i) identifying the parties interests,
b. (ii) prioritizing their interests and 
c. (iii) developing terms of agreement hat meet the parties’ most important interests.
4. Interest based bargaining good for breaking a deadlock.
5. IF parties want to generate options they can use two techniques:
a. (1) Lateral thinking
i. Lateral thinking is creative intuitive, innovative, non-linear, non-traditional thinking.
ii. “outside the box thinking”
iii. It is contrasted with logical thinking, which is structured, rational, linear and often traditional.
b. (2) Brainstorming
i. Negotiators use a two step bargaining process
ii. (A) First step they are inventing – and writing down – all ideas for possible solutions, whether they are workable, reasonable, affordable, etc….
iii. (B) Second step, the systematic evaluation of each of the written options.
i) Active Listening
i) There are several forms of verbal recognition:
(1) (A) Restating
(i) Repeating a speaker’s point.
(2) (B) Reflecting
(i) Rephrasing in a way that mirrors the emotions being expressed.
(3) (C) Summarizing
(i) Recapping accurately, fully and neutrally.
(4) (D) Acknowledging
(i) Verbal recognition of a speaker’s point without agreement/disagreement
j) Reframing
(1) Reframing involves a special kind of rephrasing that converts a negative complaint or grievance into a positive statement of what the speaker wants, moving the discussion from the past to the future, from positions to interests, and shifting the focus to the speaker’s needs.
k) Cognitive barriers
i) Constructive negotiation can be thwarted by cognitive barriers that are part of human nature and limit our ability to perceive.
ii) Awareness of these cognitive barriers can minimize or eliminate their effect.
iii) Types of cognitive barriers
(a) (1) Assimilation bias
1. Assimilation bias leads some negotiators to tune out unfavorable information.
2. They may misstate or understate the facts or laws against their case.
3. To counter this barrier, a good negotiator can 
a. (A) restate the facts or law, 
b. (B) marshal documents or deposition testimony to support their position, or 
c. (C) commit the information to writing.
(b) (2) Endowment effect
1. Endowment effect is another barrier that reflects the tendency to overvalue current or future property interests.
2. It is evident when opposing counsel consistently overvalues a case without reference to community norms, specific facts or the parties in a case.
3. To counteract this barrier,
a. A lawyer can refer to 
i. (A) objective or third party criteria such as expert appraisals, jury verdicts, or similar settlements  or 
ii. (B) inquire about the specific basis for valuation by opposing counsel.
7) Negotiation Slides
a) The Role of Information
(1) In every bargaining situation it is critical to consider:
(a) (1) Interests
(b) (2) Preferences
(c) (3) Priorities
(2) Also BATNA and reservation value
b) Transformation of Disputes by Lawyers
(a) (A) Transform by
(i) Imposing “categories” on “events and relationships.”
(b) (B) Use “stock tales” to communicate with other lawyers
(i) Continue to narrow the case into possible outcomes.
(c) (C) Limiting due to short list of remedies available through the court.
c) Litigation Analysis
i) Opposing sides rarely have the same BATNA.
ii) Why does BATNA vary?
(1) (a) uncertainty over outcomes
(2) (b) strategic temptations
(3) (c) communication problems
iii) Use litigation analysis to
(1) (a) Break down the dispute into component parts
(2) (b) Analyze the uncertainties
(3) (c) Quantify the value of the components
d) Litigation Analysis – Decision Trees
i) Decision Trees
(1) Is a graphical representation of a decision showing ultimate issues and influencing factors.
(a) Ultimate issues are those on which the legal outcome of the case turns.
(b) Influencing factors are uncertainties that will impact a given ultimate issue (represented by percentage).
(2) Components
(a) Decision nodes (square)
(i) These are matters completely within your control.
(b) Chance nodes (circle)
(i) These are issues not within your control, and thus subject to a probability percentage.
(c) Terminal nodes (triangle)
(i) End of the line.
ii) See powerpoint for examples and graphs of decision tree.
8) Mediation
a) (A) The Essential Characteristics of Mediation
i) (1) Facilitated Negotiation
(a) (a) Mediation at its core is assisted negotiation.
(b) (b) Mediation uses a third party mediator to aid the process.
ii) (2) Party Control and Self-Determination
(a) (a) Parties control the proceedings not mediator.
(b) (b) Mediator does not decide the results nor impose them.
iii) (3) Neutrality of the Mediator
(a) (a) Mediator should be impartial and not favor either party in conducting the process.
(b) (b) Some find that a mediator should also be impartial in terms of the outcome of the process.
iv) (4) Privacy
(a) (a) Party communication to a mediator is intended by the party to be confidential and are treated as such by the mediator.
(b) (b) Many states have legislation requiring the confidentiality.
(c) (c) Two reasons for confidentiality
(i) (1) Settlement is promoted by keeping the statements confidential.
(ii) (2) Statements made to mediators are in separate and private “caucus” meetings and are intended to be kept confidential.
v) (5) Legal Subservience
(1) (a) Legal norms act only as a secondary role in negotiation.
(2) (b) Parties mediate in the shadow of the law but not under direct influence.
vi) (6) Consensual Mediation as Contract
(1) (a) Mediation is a contract and some have pre-dispute mediation agreements.
vii) (7) Common Ground and Common Interest
(1) (a) The distinguishing feature of mediation is the ability of the mediator to help the parties resolve the dispute by assisting them to identify shared interests and common ground for agreement.
viii) (8) Empowerment and Recognition
(i) (a) During the mediation process, some parties may become “empowered” and achieve “recognition” by their opponents.
(ii) (b) Part of transformational mediation
a. Idea is that mediation is the vehicle for party to gain confidence and recognition of interest.
b) Fuller Article, “Mediation – its Forms and Functions
i) (a) Mediation can help build harmonious relationships in many ways.
(a) (1) Greater understanding of each party’s problems.
(b) (2) Mediation can be used to end relationships.
ii) (b) Mediator’s assistance can:
(a) (a) speed the negotiations,
(b) (b) reduce likelihood of miscalculation, and
(c) (c) generally help the parties to reach a sounder agreement
iii) (c) Key lies in ability for parties to work together to reach whatever the goal is.
iv) (d) Mediation reorients the parties toward each other by helping them achieve a new and shared perception of their relationship.
v) (e) A perception that will redirect their attitudes and dispositions toward one another.
vi) (f) The purpose is not to create rules but to enable the parties to work out their won rules.
c) Sternlight Article – Using Economics and Psychology
i) (a) Mediation helps accomplish things that a non-facilitative negotiation cannot.
(a) (1) Compared to non-facilitative negotiation, mediation possesses the additional feature of a mediator – a third party neutral whose role is to help the participants discuss their dispute and potentially work out a solution.
(b) (2) Mediation potentially allows represented parties to play a direct role in the negotiation.
ii) (b) Feature of Mediation Allow Parties to Surmount Barriers
(1) (1) Using Mediation to Surmount Economic Barriers to Settlement
(i) (a) Conveying information
1. (i) Mediation helps both sides exchange information and learn more about each other’s litigation strengths and weaknesses, each other’s interests, and even their own interests.
2. (ii) Mediator can ask questions that parties may have not thought about asking.
(ii) (b) Avoiding Problems of Positional Bargaining
1. Mediation can help avoid the pitfalls of positional bargaining in several ways.
a. (1) Easier to use interest-based techniques rather than fall into positional bargaining.
b. (2) Mediator can defuse competitive bargaining problems
i. By directly asking questions to client and attorney and she can facilitate the flow of information.
(2) (2) Using Mediation to Surmount Psychological Barriers to Settlement
(a) (A) Over-Optimism
(i) Mediation uses techniques to defeat over-optimism
a. (1) Each side sees the other side’s argument in a closer look.
b. (2) Mediator can show party that their position is not as strong as she may have thought.
c. (3) Mediator helps deflate expectations by serving as a “reality check.”
d. (4) Helps attorneys see case more realistically.
(b) (B) Anchoring
(i) Mediation helps defeat irrational anchoring.
1. (a) Allows participants and mediator to question the basis of a party’s position
2. (b) Mediator can show that anchored view is irrational and doesn’t serve best interest.
(c) (C) Risk Aversion, Risk Preference, and Framing
(i) (a) Mediator will be more successful in reframing a proposal to make it seem more favorable.
(d) (D) Reactive Devaluation
(i) (a) Mediator can take the idea obtained from one of the parties and offer it as his own.
(ii) (b) Mediator can also explain why a particular offer is being made and why it is being made at a particular time – this reduces the seeming significance of the authorship of the offer.
(3) Using Mediation to Surmount Principal-Agent Barriers to Appropriate Settlement
(a) (a) Divergent monetary incentives
(i) Takes away the monetary incentives that lawyer has that client doesn’t.
(b) (b) Non-monetary incentive
(i) Some lawyers want to go to trial just to prove something about themselves but it is not the interest of the client to do so.
(c) (c) Maybe settlement is not a good idea
(d) (d) Mediation allows client to see the real story and assess real risk and direct problem solving
d) Procedural Justice
i) (a) One of the important aspects of mediation is procedural justice for those who participate in the process.
ii) (b) Procedural justice concerns the fairness of a process, as distinct from the fairness of the outcomes that are reached in the process.
iii) (c) Disputants are inclined to see a process as fair if three primary criteria are met:
(a) (1) Disputants have an opportunity to express their version of the events.
(b) (2) Disputants are confident that their version of events is considered in a neutral setting and 
(c) (3) they feel they are treated with respect and dignity.
iv) (d) An individual who believes the just procedures are used to resolve a dispute is more likely to view the distributive outcome as just, even if it does not favor him.
e) (1) Riskin Grid 
i) Different Approaches and Styles of Negotiation
ii) (1) Narrow v. Broad
(1) (A) Narrow
(i) (a) Mediator assumes that the parties have come to them to solve a technical problem
(ii) (b) For distributive bargaining; who pays how much to whom.
(iii) (c) Narrowly defined issue.
(iv) (d) Focus on positions rather than interests.
(2) (B) Broad
(i) (a) A mediator who starts with a broad orientation, assumes that the parties can benefit if the mediation goes beyond narrow issues that normally define legal disputes.
(ii) (b) Mediators help parties understand and fulfill interests that lie beneath.
iii) (2) Evaluative v. Facilitative
(1) (a) Evaluative mediator
(i) Mediator gives direction to the parties.
(ii) Mediator relies on his experience and authority to give credence to their evaluation.
(iii) More inclined as a lawyer to believe assessment of expert.
(2) (b) Facilitative
(i) Mediator assumes parties are intelligent and driven.
(ii) Mediator helps parties communicate and does not give his own opinion.
iv) Based on this there are Four Combinations of these Types
(1) (1) Evaluative- Narrow
(i) (a) Urges/pushes parties to accept narrow (position-based) settlement.
(ii) (b) Develops and proposes narrow (position-based) settlement.
(iii) (c) Predicts court outcomes
(iv) (d) Assesses strengths and weaknesses of legal claims
(2) (2) Evaluative- Broad
(i) (a) Urges/pushes parties to accept broad (interest-based) settlement
(ii) (b) Develops and proposes broad (interest-based) settlement
(iii) (c) Predicts impact (on interests) of not settling
(iv) (d) Probes parties’ interests
(3) (3) Facilitative-Narrow
(i) (a) Helps parties evaluate proposals.
(ii) (b) Helps parties develop narrow (position-based) proposals
(iii) (c) Asks parties about consequences of not settling
(iv) (d) Asks about likely court outcomes
(v) (e) Asks about strengths and weaknesses of legal claims.
(4) (4) Facilitative-Broad
(i) (a) Helps parties evaluate proposals
(ii) (b) Helps parties develop broad (interest-based) proposals
(iii) (c) Helps parties develop options
(iv) (d) Helps parties understand issues and interests
(v) (e) Focuses discussion on underlying interests (business, personal, societal).
f) 2) Problem-Solving through Understanding
i) (1) Four Interacting Principles Guide Mediation
(a) (1) Developing Understanding
1. To resolve conflict through understanding
2. Coming to an understanding to everything involved in a dispute involves the parties resolving the dispute.
(b) (2) Going Underneath the Problem
1. If you uncover what lies underneath the problem, it helps resolve the conflicts.
2. Focus on the subjective components; actual things that are emotionally attached to the people.
(c) (3) Party Responsibility
1. Let parties own their conflict
2. Parties are asked to assume responsibility for resolving their conflict.
3. Once we come to a complete understanding you will be able to resolve it.
(d) (4) Working Together
1. Everything is done in the same room.
2. We will get together and agree to take this approach.
3. No keeping of secrets, caucusing, or shuttling back and forth.
ii) (2) Parties Responsibility and Non-Caucus Approach
(a) The mediator’s role in the Understanding-based approach is to assist the parties to gain sufficient understanding of their own and each other’s perspective so as to be able to decide together how to resolve their dispute.
iii) (3) Goals of law and Lawyers
(a) Goals from law in Understanding-Based approach
1. (1) To educate the parties about the law and possible legal outcomes and 
2. (2) To support their freedom to fashion their own creative solutions that may differ from what a court might decide.
9) 3. Transformative Mediation

i) (a) Mediator, under transformative mediation, seeks to help disputants attain empowerment – an improved sense of the disputant’s own problem – solving capabilities – and recognition – a better appreciation and awareness of the adversary’s situation.
ii) (b) Under transformative view, a conflict is a potential occasion for growth in two critical and interrelated dimensions of human morality.
(a) (1) First dimension involves strengthening the self.
(b) (2) Second dimension involves reaching beyond the self to relate to others.
iii) (c) In transformative mediation, success is achieved when the parties as persons are changed for the better, to some degree, by what has occurred in the mediation process.
b) 4. Other Models

i) (A) Professor Kolb distinguishes “dealmakers” and “orchestrators.”

(a) Dealmaker- decide what is best for the parties and control the process to get them to accept it.

(b) Orchestrators- concentrate on opening communication channels and getting the parties to acknowledge unrealistic expectations.
ii) (B) Professor Silbey and Merry observed a “bargaining” style and “therapeutic” style

(a) Bargaining style – the purpose is to reach a settlement.

(i) Mediators rely more heavily on caucuses and seem to view disputes as a result of differing interests that can be resolved through trade-offs.

(b) Therapeutic approach – concentrates on communication with the purpose of “helping people reach mutual understanding through collective agreements.”

(i) Therapeutic style, parties are encouraged to express emotions and mediators maximize direct contact between the parties.

iii) (C) Professor Waldman – role of norms

(a) (1) Norm-generating: focus is on creating norms.  

1. Parties are encouraged to consider innovative options without the constraint of social norms.

(b) (2) Norm-educating: the norm educating mediator views the parties, not society, as rightful possessor of the dispute.

1. Used usually in divorce mediation and in other disputes where legal and social norms are an important backdrop.

(c) (3) Norm-advocating model

1. Mediator not only educates the parties about the relevant legal and ethical norms, but also insist on their incorporation in the agreement.

2. Mediator’s role extends beyond that of an educator, but also a safeguarder of social norms and values.

2) The Stages of Mediation
a) (1) Preliminary Stage

(1) (A) Mediator Selection
(i) Evaluate circumstances of case and see what type of mediator party wants.
(ii) Lists available from government and other organizations that list mediators.
(iii) Parties can also strike off names from a list to select mediator.
(2) (B) Timing of initial Mediation Intervention
(i) The timing of initial mediation efforts can be crucial with respect to both litigation settlement discussions and transactional talks.

(ii) If mediation too soon, the parties may be unreceptive and if too late parties may have locked into unmoveable positions.

(iii) Once plaintiff and defendant attorneys have become knowledgeable regarding the factual and legal issues involved and have apprised their respective clients of the costs and risks associated with contemporary litigation, the time is ripe for settlement discussions.

(iv) Shortly before scheduled trial dates, the litigants are more anxious to avoid the need for the high cost and imposed solutions of formal adjudications.

1. Since parties are psychologically exhausted, they are more amenable to mediation.

(v) When trial starts parties are psychologically driven to litigate and are unlikely to listen to settlement talks unless some development comes during trial.

(3) (c) Party and Mediator Preparation
(i) Must be prepared and prepared to negotiate.
(ii) Need to get your BATNA and style for the mediation.
(iii) Also must prepare client by explaining the process to him.
(iv) Be clear on all of the goals and strategies.
(4) (d) Preliminary Mediator – Party Contact
(i) If worried about ex parte contact with mediator use conference calls.
b) 2. Initial Session
(1) Usually the initial session is held in the office of a neutral.
(2) Using the office of one of the parties will take another party out of their comfort zone.
(3) (a) Mediator Opening Statement
(i) (i) Explain why you are here.
(ii) (ii) Emphasis certain things
a. (a) Parties control the process and issue of confidentiality important.
b. (b) Important for mediator to reassure you that things won’t be revealed.
c. (c) Certain statements are admissible by statute.
d. (d) Protection for things said in caucus
i. Things said in caucus cannot be told to the other side by mediator.
(4) (b) Parties Initial Presentation
(i) Each side gets uninterrupted chance to give their side.
(ii) Mediator does active listening.
(5) (c) Guided Discussion and Negotiation

(i) Establish communications with the parties by showing common ground and possibility of settlement.
(ii) Important for decision maker to be present
(iii) Valuable to be in the room for settlement
(iv) Mediators will help the other party see other sides viewpoints
(v) Parties get dug in on issues and stop communicating and start restating what they said before.
1. Mediator helps overcome this.
(vi) Parties a read on each other.
(6) (d) Exploring Settlement Options
(i) Mediator uses a variety of techniques to explore options.
(ii) Mediators reframe the communications.
(iii) If two parties are upset, the message they are telling the mediator to tell the other side has been changed slightly.
(iv) Mediators will ask probing questions
1. (a) to establish communications again
2. (b) brainstorming sessions
3. (c) mediators must be patient, understanding, non-adversarial, and neutral.
4. (d) Mediators have to understand what their role is
i. Allow party to get out of a corner with face saving opportunity.
c) (3) The Caucus
(1) Mediator talks to each party privately.
(2) Parties are going to agree to caucus usually.
(3) They expect to talk to mediator privately.
(4) Allows mediator to explore each side individually.
(5) Allows for greater candor – if parties feel confident and mediator will maintain their confidence.
(6) In caucus the point is to drill out the underlying interests.
(i) There will be several offers back and forth and mediator gives guidance.
(7) Single Text Approach
(i) (a) Using a single document that mediator drafts
(ii) (b) Document goes from party to party and highlights points that there is agreement on.
(iii) (c) The document becomes the working agreement.
(iv) (d) In reality, mediator keeps the notes themselves and call on them when needed.
ii) (4) Closing Stage
(a) Review to make sure document meets the client’s interests.
(b) Usually not done unless there is extreme  power imbalance in the process.
(c) If the parties have not reached settlement, it is good for mediator to talk about what has been accomplished.
(d) We want the parties to leave feeling like something has been accomplished.
3) Confidentiality in Mediation
a) (1) Why is Confidentiality Important?
i) Deason Article
(1) Three reasons why confidentiality is important:
(a) (1) Makes party communication trustful and hence helps the flow of communication.

(b) (2) Helps mediator remain neutral.

(i) A mediator who testifies will inevitably be seen as acting contrary to the interests of one of the parties, which necessarily destroys her neutrality.
(c) (3) Confidentiality plays an important role by keeping the judging function separate from the mediation function.
(i) Without assurances of confidentiality between court mediators and judges or arbitrators, parties may fear that their conversations with the mediator could be conveyed informally to the decision-maker.
b) (2) Legal Methods of Protecting Confidentiality
i) Three Methods of Protecting Confidentiality
ii) (A) By Statutes

(1) (i) Federal Rule of Evidence 408
(a) This statute is derived from the public policy of protecting confidentiality to encourage settlement.
(b) Evidence of furnishing, offering, promising to furnish, accepting offer, or promising to accept during negotiations is not admissible to prove liability for or invalidity of the claim or its amount.
(c) Most likely limited to the above discussions relating to money because language says “valuable consideration.”
(i) i.e. if offer was to reinstate someone for a job.  Is this amount?  Maybe yes or no; could be disputed.
(d) Exceptions for when it is admissible:
(i) (a) Discovery
1. If the information is otherwise discoverable, it is not inadmissible simply because it was in the negotiations.
a. i.e. a deposition taken.
(ii) (b) If the evidence is offered for some other purpose
1. “such as 
a. (a) proving bias or prejudice of a witness, 
b. (b) negativing a contention of undue delay, or 
c. (c) proving an effort to obstruct a criminal investigation or prosecution
(e) Parties cannot contract around Federal Rule 408.
(i) It is a public policy rule and parties cannot consent to allow the information in despite the rule.
(f) Rule applies to court proceedings not to other things
(i) Rule 408 wouldn’t protect a party in mediation that disclosed information to a newspaper.
(g) Rule 408 applies to third party trying to bring in evidence from mediation.
(2) (ii) California Rule of Evidence 1119, 1120, 1121
(a) California Rule of Evidence is broader than Federal Rule of Evidence 408.
(b) Covers everything that goes in mediation.
(c) California Rule is stronger protection of confidentiality.
(d) Exception §1120
(i) Evidence that is normally discoverable cannot be introduced in mediation simply to make it confidential.
(e) Rule 1121
(i) When acting as a mediator you are not an officer of the court.
(ii) As a mediator you do not need to tell the court how the mediation is going.  Verifiy this information by looking up statute.
(iii) Mediator cannot report to the court as officer of the court.
iii) (B) By Agreement

(1) Parties can make agreements to uphold confidentiality in mediation.
(2) Agreement to uphold confidentiality is used a shield and not a sword.
(3) As a shield a stipulation can be used to prevent disclosure of evidence in subsequent matters and proceedings.
(4) You cannot use it as a sword to make a stipulation to allow disclosure when it is in contravention to a statute (i.e. federal rule 408 or Cali 1119).
(a) A statute preempts an agreement to disclose the talks in mediation.
iv) (C) Privilege 

(1) Communication that occurred in mediation while a mediator is engaged is privileged.
(a) However when mediation is done and the mediator is not engaged, there is no privilege.
(i) Side-note: even if no privilege there could still be protection by agreement or statute.
(2) Policy behind having a privilege for mediation talks:
(a) (1) Need for confidence and trust
(i) Need for this privilege to encourage settlement
(b) (2) Serve public ends
(i) Promotes communications and reduces dockets by settlements.
(c) (3) Was there evidentiary detriment here?
(i) Court felt evidentiary downside
(d) (4) What other states do?
(i) Other states have given a privilege.
(3) Scope of privilege for the various parties involved:
(a) When during mediation privilege extends to?
(i) (a) Communications to the mediator and communications between the parties during the mediation are protected.
(ii) (b) In addition, communications in preparation for and during the course of mediation with a neutral must be protected.
(iii) (c) Subsequent negotiations between the parties, however, ARE NOT protected even if they include information initially disclosed in the mediation.
(b) Three Parties that can Claim privilege
(i) (1) The Parties
1. The parties can prevent all statements from being disclosed.
(ii) (2) The mediator
1. The mediator can prevent his own statements from being disclosed.
(iii) (3) Third Party
1. Third party can prevent his own statement from being disclosed.
(4) Waiver of Privilege
(a) Parties can waive privilege because it is personal to them.
(b) However you cannot waive a statute that is based on public policy.
c) Exceptions to Confidentiality in Mediation
i) There can be negative consequences to prohibiting disclosures of mediation communications.
ii) While confidentiality is important, there are other competing values that weigh in favor of disclosure.
iii) Two Ways for Confidential Mediation Communications to be Disclosed
(1) (1) Case by Case Balancing Test
(a) Rule: Court can decide if there is a need for the evidence that “substantially outweighs the interest in protecting confidentiality.
(i) Case: New Jersey v. Williams
1. Interest in protecting confidentiality 
a. High because to perform the mediation function, a mediator must be able to instill the trust and confidence of the participants in the mediation process.
b. Admission of the mediators testimony could hurt the dispute resolution process.
2. Need for Evidence?
a. Here there were indications that it was not truthworthy or very probative.
(ii) Case: Olam v. Congress Mortgage Company
1. Whether mediator could testify as to contract formation during mediation.
2. Interests were high here and testimony by mediator was shown trustworthy.
3. Also the mediator would testify in camera not disclosed. 
(2) (2) Established Exceptions that do NOT Require Case-by-Case Consideration
(a) (a) Child Abuse
(i) Mediator likely has a duty to report child abuse.
(b) (b) If Alleged that Agreement Signed Under Duress
(i) Mediator does not have an affirmative duty to report.
(c) (c) Plans for Criminal Activity
(i) UMA has exception
(ii) Only if bodily injury or committed crime of violence.
(d) (d) Attorney Misconduct
(i) UMA has an exception for this.
(ii) But mediator cannot be compelled to report.
(iii) If an attorney is engaging in misconduct, the mediator may report but does not have a duty to report.
(e) (e) Fraud
(i) UMA does not have an exception for fraud.
(3) California Exceptions to Mediation
(a) (1)No public policy exceptions
(b) (2) California Supreme Court continues to reverse these exceptions despite trying to write it.
d) Enforcing Confidentiality Rules
i) (1) Courts prefer not to impose sanctions for confidentiality breach (Lawson)
(a) Since courts don’t like to impose sanctions they strike offending material and warn attorney not to repeat discussions in mediation.
ii) (2) Enforcement for Agreements to Mediate
(a) Contractual defenses for a party to argue that the contract was unconscionable.
(i) Hooters
1. Contract to mediate was (a) procedurally and (b) substantially unconscionable.
2. See above for details about these defenses
(b) Standard contract interpretation and analysis applies to determine if valid mediation agreement
(i) Kaiser Foundation Health Plan
1. An oral agreement just like any other contract, is valid for contract formation.
(ii) Despite this rule, some suggestions for a good mediation agreement
1. (1) Get a signed agreement
2. (2) Bring pre-drafted settlement agreement
3. (3) Make sure to have confidentiality and settlement agreement
iii) Ethical and Professionalism in Mediation
(1) Mediators that are also lawyers
(a) California state bar has held that lawyers that serve as mediators still must be active members of the bar even if they don’t practice law anymore.
(b) This is a big issue because you don’t have to be a lawyer to be a mediator.
(2) Mediator Immunity
(a) Many states have granted immunity to mediators from being sued for what went on during mediation.
(3) Mediator Qualification and Certification
(a) No express qualification
(b) Market decides whether mediator is qualified or not.
4) Common Uses of Mediation
a) (1) Divorce Mediation
i) Mediation is particularly suited for family law cases.
ii) Mediation can be either voluntary or a requirement
(1) Mediation mandatory for child custody and visitation cases.
iii) Mediators must meet minimum qualifications for divorce mediation
(1) Lawyers must not mediate unless they have a master’s degree in social work, psychology, or counseling.
b) (2) Commercial Mediation
i) (a) Parties have seen that arbitration and litigation is more expensive compared to mediation.
ii) (b) Mediation a better alternative
(1) (1) Gives parties more control
(2) (2) Less expensive
(3) (3) Part of normal progression to first negotiation, second mediate, than go to trial or arbitration.
(4) (4) Non-adjudicative aspect of mediation.
(5) (5) Keeps relationships better in mediation when parties have long term relationship in commerce.
iii) (c) If statute requires only participation and does not require good faith participation, uncooperative behavior by a party is not enough for mediator not to give release to court that party attended mediation and “participated.” 
(1) Graham v. Baker
c) (3) Environmental Mediation
i) Mediation good because lots of parties, interests, and issues are involved.
ii) Environmental Convening
(1) The “convener” may be a mediator and may subsequently be hired by the parties to mediate the dispute.
(2) The convener’s primary role, however, is to jump start a settlement process in a multiparty dispute by getting the disputants together and begin a procedure which can lead to face to face negotiation and, perhaps, to mediation.
(3) The convener is generally well versed in mediation techniques.
(a) The convener will aid the parties identify the issues and try to help the parties to remove any obstacles to negotiation or mediation.
(b)  The convener is not paid by the parties for this attempt and some clear agreement to mediate is needed to formalize the mediation process.
d) (4) Regulatory Negotiations
i) (a) Many administrative agencies are now using negotiation to resolve environmental disputes at the rulemaking stage.
ii) (b) Regulatory negotiation, as the process is termed, involves convening interested and divergent parties to participate in the drafting of an agency regulation.
iii) (c) Consensus is the goal of regulatory negotiation, a meditative process that replaces the typical notice and comment rulemaking process.
iv) (d) The regulatory negotiation process is arguably speedier and more effective than the normal rulemaking process and is growing in popularity.
e) (5) Mediation of Employment Disputes
i) (a) There is an increase in trend to mediate employment disputes.
ii) (b) Non-union employees prefer mediation because it is quick, cheap, and consensual.
iii) (c) Like divorce, there aren’t a lot of liquidated damages.  Employment disputes deal with emotions, factual disputes, and things that parties would prefer to remain confidential.
5) Court-Annexed Alternatives
a) Types of Court Annexed Alternatives
i) (1) Court-Annexed Arbitration (CAA)

(a) The court annexed-arbitration hearing is adjudicatory – the parties submit evidence and the arbitrator’s ruling is based on the proof submitted.
(b) Court’s usually annex cases to arbitration based on the dollar amount involved in the case (i.e. cases less than $50,000 are mandatory to go through arbitration).
(c) Non-binding – because if binding it would deprive individual of jury trial.
(d) Parties may appeal the result and receive a trial de novo.
(e) However penalties could result if party doesn’t benefit from appeal.
(i) i.e. 998 could be filed.
(f) Criticism of Court-Annexed Arbitration (CAA)
(i) (a) Impact of increased costs falls on claimants with smallest claims and who cannot afford arbitration.
(ii) (b) Imposing costs on participating even if claim is for a small or large amount.
(iii) (c) Person with the small claim gets hurt most.
(g) Specifics
(i) Court can dismiss case with prejudice if a party fails to participate in arbitration – Silliphant v. City of Beverly Hills.
1. When party made repeated and unjustified attempts to delay and frustrate the judicial process.
ii) (2) Early Neutral Evaluation (ENE)

(a) Early Neutral Evaluation involves assigning the case to a neutral for some initial “evaluation” and subsequent communication by the neutral to the parties of the likelihood of success or failure of the various claims and defenses presented.
(b) Each party represents a short argument and neutral evaluates and gives his or her opinion.
(c) If the case does not settle, the neutral helps the parties prepare a case management plan.
(d) Levine Article
(i) (a) ENE is best at the early stage of the litigation process.
(ii) (b) ENE provides early, frank, and thoughtful assessment of the parties’ relative positions and the overall value of the case.
(iii) (c) Goals of ENE?
i. (1) To force parties to confront the merits of their own case and their opponents;
ii. (2) to identify which matters of law and fact actually were in dispute as early as possible;
iii. (3) to develop an efficient approach to discovery and
iv. (4) to provide a frank assessment of the case.
(iv) (d) ENE is Shown to Work
i. (1)Helps in the exchange of information and discovery
ii. (2) Helps parties understand the issues of each others case
iii. (3) Gives opportunity for settlement negotiations
(v) (e) Situations not Appropriate for ENE
1. (1) where atleast one party is proceeding in pro per;
2. (2) where the principal relief sought is equitable, not monetary;
3. (3) where the case raises an important issue of public policy on which a judicial pronouncement is sought; or
4. (4) the legal standards on which the disposition will turn are not clear and the parties will need judicial pronouncement on the law to resolve the matter.
iii) (3) Summary Jury Trial

(a) A summary jury trial is an abbreviated (e.g. 3 hours) trial to a jury which renders a non-binding verdict.
(b) The verdict serves to predict the likely jury verdict if a conventional trial is needed.
(c) Two types: either jury is told decision is binding or not.
(d) Works best for claims that involve small or moderate damage amounts.
(i) Works great 
1. (a) when there is a difference of opinion over unliquidated damages – things like pain and suffering that jury will put a number on.
2. (b) when irreconcilable application of facts to a standard like ordinary care or reasonableness.
3. (c) when one or more of the parties have an unrealistic opinion on the case or if they want to have their day in court.
4. (d) Generally good when parties want to look the case through the eyes of the jury.
(e) If case is expected to last for only a day or two, there is no point in having a summary jury trial.
(f) Pre-trial conferencing is the best method for determining the suitability of a case for summary jury trial.
(g) Specifics
(i) (1) Summary jury trial is closed and confidential and not open for right of access – Cincinnati Gas and Electric Co.
(ii) (2) Court cannot require parties to participate in summary jury trial – Strandell v. Jackson County, Illinois.
iv) (4) Court-Annexed Mediation

(a) Mediation is the ADR process most commonly available in federal courts as of 2005.
(b) Now it is used in appellate courts as well to reduce the backlog of cases.
(c) Cases below a certain dollar amount claim have to go through mandatory mediation.
(d) Savage article
(i) Usage of mediation has grown so much that it is institutionalized in court.
1. There is increased awareness of ADR and mediation now.
2. ADR is more sophisticated and more options available.
3. There is more matching of cases and dispute resolution processes.
4. Increased choice of neutrals to choose from.
5. Courts have moved away from simply reaching judgments and trying to solve problems instead.
(e) Most courts have a volunteer mediation program.
(f) James Alfni article
(i) Three types of mediator styles
1. (1) Thrashers
a. Have short group sessions and go right into caucuses.
b. Mediators tear apart each parties case to get off their number.
2. (2) Bashers
a. Bash away at the settlement offers and try to reach a number in the middle.
b. Prefer long initial joint session and mediation is shorter.
c. Usually retired judges.
3. (3) Hashing it Out
a. Facilitative mediator.
b. Help the flow of communication.
c. Flexible approach.
(2) Mandatory Court-Annexed Mediation
(i) “Good Faith” Requirement
a. Some court have a required mediation whereby parties must show that they gave a “good faith” effort to mediate the case before they are allowed access to court to try the case.
b. Hard to define “good faith” and what it means.
c. Some think mediation is a waste of time unless mediation is in good faith.
i. Other side can use it to have other party waste time and money or use a method of fraud.
d. Judge Brazil Article
i. His premise is that “good faith” requirement is not needed.
ii. The good faith requirement distorts the role of the neutral.
iii. Makes neutral have to report to the court which will distort his or her role.
iv. Will have chilling effect between the parties and the process overall.
2. Case: Foxgate
i. No exception to break confidentiality in mediation to report whether one party acted in good faith.
(ii) Appellate Mediation
a. Most courts supply their own mediators in appellate court.
b. Issues are very narrow.
c. A third party conciliator serves as mediator not the judge.
v) (5) Judicial Settlement Conferences and Mediation

(a) Comes from Federal Rule 16 pre-trial conferences.
(b) The goal of this conference is to encourage settlement.
(c) Unlike mediation, judge’s only bring in the attorneys and not the parties to the conference for settlement.
(d) Also judge’s in settlement conferences are more evaluative NOT facilitative.
(e) Under the ADR Act of 1998, settlement conferences satisfy the federal court’s obligation to offer ADR.
(f) Ways Settlement Conference can be done
(i) (1) The Judge for the case itself
a. Can leave parties feeling like they cannot be candid because the same judge will try the case.
(ii) (2) Another Judge
1. Judge’s typically ask another judge to conduct the “mediation” during settlement conferences to separate the settlement process from the adjudicative process.
(iii) (3) Special Master
1. A court sometimes appoints an individual outside of court as a “settlement master.”
a. (A) Avoids appearance of partiality that can arise from judicial involvement in settlement.
b. (B) Unlike mediator a special master is expected to report to the court.
c. (C) CCP 638-639 Applies
(g) Power to compel Attendance
(i) Judge can make everybody show up to the settlement conferences.
vi) (6) The Mini-Trial

(a) A mini-trial is an adversary presentation of evidence to a neutral expert hired by the parties.
(b) The neutral listens to the evidence and prepares a non-binding ruling.
(c) Neutral also considers settlement options.
(d) Clients with full settlement authority (CEOs of company) are expected to attend, to consider the evidence and to personally participate in the settlement discussions with the neutral expert.
(e) Mini-Trial is good for big cases because:
(i) (a) it is hard to settle on mid-management levels
(ii) (b) Often the only people that can make these decisions are the leaders of the company.
(iii) (c) Gives CEOs good snap shot to understand the case
(iv) (d) Don’t need to spend so much money
(v) (e) Role of neutral is to facilitate the process and offer a non-binding opinion.
(vi) (f) Decision trees are used.
vii) (7) Private Judging

(a) Parties hire a private jurist to decide the dispute.
(b) Typically the jurist is a retired judge.
(c) Because civil cases can take a long time before it is heard, a private judge is hired to jump start the process.
(d) The decision is appealable and the case can be tried before a jury.
(e) However parties do not typically appeal the decision because parties desire finality when hiring an expert judge and do not like the uncertainty of a jury trial.
(f) Difference between judge and private judge
(i) (a) Public judge makes rules that have wide applicability and address broad societal interests along with the problem at hand.  
(ii) (b) Private judge focuses on narrow issues that deal primarily with the parties at hand.
(iii) (c) Private judge’s chosen by private agreement.
(iv) (d) Private judge works under a market system and must taylor reputation and make decisions to attract customers.
(v) (e) Private judge decision is treated exactly the same as other state court judgments and have the same effects of collateral estoppels and res judicata.
(vi) (f) Public has access to see case with private judge.
i. How do parties keep public out? – they get a small room so people can fit in.
2. FIND OUT WHAT A REFERREE IS.
viii) (8) Prediction

(a) All of these ADR processes serve as a method of prediction of the case outcome.
(b) Predictions will aid settlement and, ideally, will occur early enough in the case to avoid unnecessary expenditures on expensive discovery and pre-trial motions.
ix) (9) Discovery

(a) All of these ADR processes serve as a method of finding out information from the other side.
(b) Discovery is helpful in assessing uncertainty and thus facilitate settlement.
x) (10) ADR as Part of the Case Management Process

(a) The ADR processes also serve as case management.
(b) At case conference, the parties have the first hand choice to pick the ADR process they want.
(c) Courts usually honor the party request.
b) Critic of the Institutionalization of Mediation in Courts

i) (1) Helps settlement but takes away from social change opportunity
ii) (2) Weaker parties may be disadvantaged in mediation as compared to litigation.
iii) (3) Growing emphasis on mediation in the courts undermines values of the judicial system.
iv) (4) Parties should determine on their own what process to use not be forced into it.
6) The Cost of Not Settling a Lawsuit

a) Studies show that most plaintiffs who decide to pass on a settlement and go to trial end up getting less.
b) Defendant’s made the wrong decision by going to trial only 24% of the time while plaintiffs made the wrong decision by going to trial 61% of the time.
c) Only 15% of the time were both sides right to go to trial.
d) 80-90% of cases settle.
e) The reason some attorneys choose to go to trial is to either get a large contingency fee or bill more hours for getting paid to prepare to go to trial.
f) The average cost of a plaintiff being wrong is $43,000 while the average cost of a defendant being wrong is $1.1 million.
g) Another factor while lawyers sometimes choose to go to trial is over-expectations of their case.
7) C.C.P. 998 Offers to Compromise
a) If defendant makes an offer to settle and the plaintiff doesn’t accept and plaintiff subsequently obtains a less favorable judgment than the offer, the plaintiff is required to pay the defendant his costs from the time of the offer.
b) Plaintiff might also have to pay reasonable sum to cover costs of the services of expert witnesses by defendant.
