ADR OUTLINE

Article, Ethics in ADR, Critical Issues

Should different ethical standards be applied to lawyers who serve as representatives inside ADR processes than the usual rules that apply to lawyers in their roles as advocates or counselors?

Model rules say you cannot make false statements – but you can bluff all you want

Author doesn’t think this bluffing exception should be allowed. Wants higher standards, either by K, agreement of parties, process rules, or crt rules.  

Example of Failed mediation.  They came in with interest based position- but then went back to law firm and returned with a more adversarial outlook

· Positions v. Interest

· Positions- What you are asking for

· Interests- why you take a given position

· Integrated v. Distributive Bargaining

· Integrated – spread the pie out

· Distributive- pie is fixed

· Courts and Litigation

· The Role of Lawyers In general

· Very little difference btwn 1960-2005 percent of cases that settle (96%-97%).  Only difference is that today, there are much more formalized systems in place.

· Lawyers control the process.  Clients are aware of processes and expect the best from clients.  

· Functionally, people come to lawyers when they have dispute (preventing/defendin)

· Adversariness, how we think of lawyer, but it often just makes things worse / breaks down communication

· Understanding How a Case Processes

· Disputes start as grievances (a belief that they are entitled to a resource that someone else has the power to grant or deny).  Offended party decides whether to turn grievance into a conflict or just let it go

· Responses

· Acceptance (other accepts responsibility, says they’ll fix it)

· Rejection – unambiguous rejection

· Compromise, usu what happens 

· Structure of Conflicts

· Grieving – subjective reaction to a situation

· Claiming –response- assertiveness that person will use to get a remedy

· Role of Lawyers and Courts

· Most people dotn want lawyers at all (less than 25%)  - cost, intimidation, time, adverse to judicial system, emotional escalation

· Trial Stats

· Only 5-10% of cases go to trial, and only 2% reach verdict.  

· 1% of disputants use up 95% of resources (insurance Cos / laege corporations

· Othe 1000 grievances, only 718 claims, Disputes (hasn’t gone away) 449, Lawyers 103, Court filings 50

· Varies depending on area of the law.  Family court – of 1000, 451 go to crt . tort only 38 go to court / discrimination 8 

· PIE (Perceived Injurious Experience

· For each newly recognized injury, there is a new sense of entitlement (encouraging more suits).  Generally the development of remedies lags behind the recognition of rights

· Institutional Remedy Systems

· Auto industry – highly Institutionalized (rarely turn into lawsuits)

· Higher Income / Education – more grievances 

· Role of the Legal Profession

· People don’t know they have a grievance until a lawyer tells them

· Lawyers inform the public of grievances

· Speak fo lay goups

· Active in Public Interest Groups

· Advertise

· Therefore we see that a lawyer’ self interest, and assertion of rights can be congruous. 

· Lawyers as Gatekeepers 

· Services of lawyer

· Translating the dispute (the client tells a problem in lay terms, you tell them what law that violates)

· Predicting outcomes

· Marshalling various “chips” (talk about the procedure to move the case along)

· Predict Probable Outcomes

· In Class Problem

· Features of a Court

· Government enforced, and funded, Procedures, Public, Decisions based on law and presented evidence, Multiple Tiered system (subject to review), Decisions by judge or jury

· Features of Judges 

· Generalist (know a a little about a lot), Cases Randomly assigned,Paid regardless of decisions or caseload, Judges are lawyers first, Pd by gov. , Elected / appointed to bench, Subject to appellate review

· In hypo, we have a country without a court system.  In a world without courts, how do disputes get resolved?  Three options

· Self Help

· Negotiation

· Hiring a 3rd P Decision Maker

· Problems

· Enforcement

· Arbitrator (c.f. judge)

· Specialist, pd by the parties, usu private party, agreeable to the parties, Don’t have to be lawyers, chosen by the parties

· Make decisions in law and equity, or even industry custom (don’t have to use precedent)

· Procedures – have options (Parties decide, go to provider, or arbitrator decides)

· Hearing- Private, less formal, no appeals

· Costs, parties have to pay!  The higher cost may discourage some from filing but there are ways to deal with this (fee shifting (employers pay), fee waiving, cost reallocation (to loosing party)

· Enforcement – without crt (in hypo) hard!  Community enforcement, kicked out of organizations, reputation

· Incentives of Arbitration 

· To make the best decision so they will get hired again 

· Problem, repeat player syndrome

· Judge has very diff incentive

· Has to worry about large community, people not in front of him

· Issues That Are Arbitrable

· Article, Leaping the Bar (International Dispute Resolution)

· Four critical areas about how to design / implement an ADR system

· (1)What is the reaction of the courts

· (2) How will the opposition be addressed

· (3) How do users of ADR view the establishment

· (4) How should the ADR project deal with their views

· ADR cannot

· Does not provide a court of last resort for disputes that cannot be voluntarily resolved by informal systems (according to the article)

· Doe t address fundamental social injustice

· Does not further rule of law

· Doesn’t deal well with power imbalances

· Spectrum of opposition to ADR (those who reject second-class justice, to those just looking after pocket book)

· Five methods used to et ADR in place

· (1) Bulldoze  (bulldoze the opposition to get the ADR in)

· Example Uruguay

· Businessmen implemented the system for business uses, but judges were skeptical at first.  So the businessmen went around judges to ministry of labor – then used outreach and education and let judges into program if they wanted

· (2) Bypass (Bypass legal community completely

· Example (Bangladesh)

· Everyone thought legal system was corrupt but the indigenous mediation system was v. popular so they just used that with no gov. at all

· (3) Bring In (Bring the gov in with you)

· Example Sri Lanka

· People trusted the Gov system, but they didn’t like the way ti was set up.  So they took the well respected judges – mae them cornerstone of the system and created a higher system with the gov backing.  Did outreach and education w/lawyers

· (4) Buy In

· Example Ukraine

· They had a very old rigid system with lots of legal barriers.  So they had to work with the judiciary, reaching out to the legal community, to create enlightened judges.  

· (5)Bypass / Buy In

· Example South Africa

· ADR had been successful and independent. (Bypass)  So then the gov. created a model based on the independent system. (Buy In)

· What about the US?

· Beginning - FAA was created to resolve RR disputes.  No judical support but leg. support for the RR (bulldoze)

·  1950s people respected judges – crts were not upholding arb agreements.  AAA got an independent system going (bypass)

· By the 1990sthe crts getting really crowded – so more judicial support, crts wanted cases off their docket.  (Buy-in)

· Article, Using ADR of Litigation

· Basic Arguments for ADR

· Meeting needs of the clients

· Avoid delay and expense

· Confidential

· Control over process

· Better Outcomes 

· Why Use ADR

· *Ongoing Business Relations

· *Keeping Disputes Private (confidentiality)

· *Specialized Neutral Arbitrator

· Parties are about the same size (comparable negotiating power)

· Disputes are Factual (can’t establish precedent) (unless of course, you don’t want the bad precedent set!)

· Each party can afford to loose

· Parties have reputation as tough competitors who are honest and fair

· Reasonably Stable Business

· Dispute would be publicly embarrassing

· Valuable Evidence only in the form of hearsay / inadmissible stuff

· ADR Not Good for

· Crt offer opportuniy for those w. less power to protect rights

· Some controversial cases where one side does not want responsibility for outcome (school deseg)

· Parties are emotional, and want to drive other party out of business

· One of both parties typically bet on long shots

· The parties have not already been involved in trad litigation

· Case small business owner who wants to play jury against big corp

· Client wants a test case to set precedent

· One party is seeking injunctive relief

· Case depends on facts not in clients possession, need full discovery

· Courts and Litiation

· Litigation and Adjudication are different

· Litigation – where the parties invoke the official court mechanisms (using official gov mechanisms)

· Adjudication – a process by which final authoritative decisions are rendered by a 3rd party who enter the controversy without previous knowledge of dispute (judges arbitrators, whatever)

· Need for Speed 

· There is often a lot of cost and delay when you do to the crt systems

· Asbestos example

· Every $ that went to victim, $1.56 went to attorney

· Sometimes people want to use delay as a tool

· When people can die

· When here are limited resources

· Big business v. small business

· Litigation is just one step in negotiating process

· Litiation can be used as a weapon for settlement- sends the message that you are v. serious

· Public Misperceptions

· 83% of people think it is too easy to file lawsuits

· McD  coffee case

· Role of the Mediator

· Tort filings are actually down 4% in 10 yrs

· Tort reform

· ADR

· Improved product safety

· Cultural changes

· Median award is only 37K (as opposed to 63K in ’93)

· However media (and P victories, more likely covered)

· How does this impact ADR

· P bar doesn’t like ADR (feel like they are forced to arbitrate where they could win at trial)

· But you don’t want to go to trial every time someone doesn’t pay credit card

· Growing Acceptance of ADR

· ADR Act 96, 98 – funding crt program / required fed agencies

· Gov Counsel trained, arbitrate tax, etc

· Crts making changes –judicial counsel rules make litigants aware of ADR options, meet and confer w/in 180 days of filing, etc

· CA- mandated by statute – available or all CA admin proceedings, no trial date for cases over 50K unless to ADR. 

· Constitutional Limitation to Binding ADR, where ADR is not imposed.  

· Litigate or settle

· Settlements are not always a good thing, sometimes it is better to get in the ring and fight it out

· Don’t want to be pressured into accepting something that is not good for you

· Introduction to ADR Processes

· The More Adjudicative, the les control you have over the processes (bc turning process over to 3rd P)

· Scale of processes- 

· From Consensual non-binding ( adjudicative and binding

· From need/interest based solutions  ( Rights bases

· Styles Evaluative ( Facilitative

· Adjudicative(First Process)-3rd Party Decision maker is Inserted into the process to make a decision.  The Neutral has Power from the Judicative decision. 

· Court and administrative proceedings

· Arbitration

· Court-Annexed arbitration-court administered and non-binding unless the parties agree otherwise. 

· Private Trial

· Scale:

· Binding mediation ( Peer Review ( Incentive Arbitration ( High/Low ( Baseball ( Out of court litigation

· Consensual/Non-Adjudicative Processes (3rd Party is brought in using his personal skills with the authorization of the parties to make a decision)

· Ombudsman

· Factfinding

· Negotiation

· Mediation

· Conciliation

· Mixed Processes(Adjudicative and Consensual)

· Mini Trial

· Summary Jury Trial

· Early Neutral Evaluation

· ADR Process Options

· NEGOTIATION-most common but has been supplanted by: 
Facilitative (classic) Mediation-the neutral/mediator is going to deal directly with the parties, in a classic scenario counsel is not present. The mediator attempts to facilitate settlement, by helping the parties to evaluate their positions realistically.  The focus is on the interest of the parties – don’t talk so much about the facts of case 

· Advantages

· Parties can choose how the procedures are.

· Parties will probably be able to continue the relationship. 

· Getting the parties involved. 

· Will probably be more likely to stick with the settlement they come out with.

· Disadvantages

· Free discovery

· Parties may not be willing to negotiate. 

· Cannot compel participation. 

· Heavily reliant on skills of mediator

· Suitable disputes

· Labor-management relations

· Ongoing relationships

· Emotions running high

· Large scale disputes (ex environmental / construction/ anywhere where there are a large # of parties)

· Family Law

· Divorce

· Landlord-tenant, neighbors

· Schools, Commercial 

· Multiple Disputes: Burbank Airport.-all interests needs to be heard. 

· Unsuitable disputes

· Test cases: Where one party is asserting claims that have arisen on previous occasions and that are likely to arise again in the future, mediation may not be helpful. If the party is using the present claim to establish a binding precedent, that can only be done in a court of law. 

· Where one side doenst want to be there, so they wont settle

· Other claims likely: A D facing the possibility of similar claims from other parties may be reluctant to engage in mediation until all other claims are identified. 

· Evaluative Mediation (Voluntary Settlement Conferences)-unlike classic mediation there is no concerted attempt to get the parties to focus on their respective interests, attack the underlying problem, and come up with their own solution. Instead, a VSC is more focused on settlement of litigation. An evaluative approach provides a candid and confidential assessment that often helps move the parties toward settlement. 

· Process differences-Settlement Officer’s Role: at a settlement conference, the settlement officer plays a much more active role than in “classic” mediation. Usually a retired judge, express’s an opinion about the substantive merits of each party’s position, the probable outcome at trial, and the settlement value of the case. 

· Advantages

· Can get a Settlement officer who is specialized in that area. 

· Parties select the mediator

· Can be selected at anytime, and get an unbiased opinion at anytime. 

· Different from MSC-parties schedule there conferences at there likings. 

· Disadvantages

· Non-binding unless a settlement is reached.

· Parties interest may not be incorporated much, because counsel is mostly involved, not the parties directly. 

· Suitable Disputes

· Personal Injury & Medical Malpractice cases-trying to evaluate the injury. 

· How to divide the Asset/ $ - Contract performance, business, property division, spousal support

· Client Control Problems-who want to much-judge can wake them up. 

· Liability turns on legal issues.

· Unsuitable Disputes

· Non-monetary issues, (Child-Custody disputes)
· Neutral Fact Finding

· Used when the key issue requires the appraisal or opinion of an expert, like a real estate contract. Need appraisal of land or piece of property.   Actually gets answers to a specific facts of the case (Send a neutral out to gather facts)

· Early Neutral Evaluation

· A court annexed program designed to help the parties to set a litigation or resolution path.  Occurs after complaints nad answers have been filed.  If a complex case, the court will require ENE, so the neutral will look at the beginning facts of the case and make suggestions of how the case should proceed. Mediate, Arbitrate, bifurcate. Or talk about liability first, then how much I owe you.

· Organization Ombudsman

· Officer or employee of an organization, basically like your frontline defense to resolve disputes. 

· Mini-trial

· Watered down trial, a form of mediation for large-scale disputes between business entities. The decision makers take a quick, but in depth look at the strengths and weaknesses of each side’s case. Then, with the help of the third party neutral, they focus on such questions as: length trial, chances of winning, costs, outside exposure, etc

· Procedure: 

· Litigation is stayed. 

· Limited Discovery. 

· Panel of Decision Makers.

· Advantages: It is voluntary, nonbinding, confidential settlement device utilizing a third party neutral, cost saving, Creative settlements, flexible, the process is less disruptive of the parties business relationship than is litigation.  Gets to the core issues fast while controlling the process.  

· The process is more likely than litigation to result in a business-oriented solution to a business problem. 

· Cases Suited: Technical matters, major construction projects, shared technological arrangements. 

· Disadvantages: time consuming, expensive, no assurance of settlement, one side may end up educating the other. 

· Summary Jury Trial

· Court Annexed, non-binding. 

· Do a trial before a mock jury, that renders a verdict that is non-binding. Remember when NON-BINDING: You may ask for a trial de novo within 30 days. 

· Mediation
· Status of Discovery

· The more that is known about a case, the more likely to settle.  You want to have enough evidence to conduct a mediation!

· Certain ADR processes are scheduled before discovery starts or the cut off, or before or after summary judgment. 

· Damages

· Before coming into mediation, you should have some idea of your damages. 

· Position Papers

· Mediation Brief- Narrow the issues, and explain your damages.

· Confidential Statement of Settlement Position: 

· Summary of previous settlement efforts

· Good faith estimate of costs to complete litigation though appeal (if we go to trial – will costs $__)

· Statement of facts or factors which the party wants to emphasize, and why

· Confidentiality 

· All Communication is confidential- but you are getting free discovery

· Cost Sharing 

· Fees shared equally (unless crt or parties settle these issues, precontractual stuff.?)

· Opening Statements

· Lots of variation on this, mediators do it different.

· Requirement of an Appearance by a Party Representative with Settlement Authority

· Must have someone with settlement authority

· Use of Experts

· Depends on the case- Experts can back you up / vital in construction
· Selection of the Mediator

· Integrity, sincerity, stylistic method, time commitment
· Mediator’s Proposal

· Used to break impass.   Mediator makes a proposal – if you accept but other doesn’t –won’t know about it.  
· Mediation Agreement

· Is there a written mediation agreement. If not you should determine all the process issues before hand (who’s paying / where / clients attend?)
· Preparation for Mediation

· Preparing your client: Not gonna get all you want!
· Mediator has Authority over:

· Agreement, Statement of the issues, documents exchanges, interrogatories, assertion of privilege, witness interviews, expert presentations

· Adjudicative Processes

· Contractual Arbitration (voluntary submission of dispute to 3rdP for decision) 

· Elements

· (1) 3rdP neutral chosen by the parites (ensured neutrality) (2) opportunity for both sides to be heard (3) usually Binding decision
· Pros

· May be quicker/faster/less expensive

· Opportunity to select decision maker

· Privacy

· Finality-binding, unless said other wise by parties. 

· Cons

· Compromise awards

· Splitting the Baby-making both sides happy, right down the middle. 

· Limited discovery

· No pretrial motions, unless contracted for. 

· Limited judicial review and/or appeal

· Arb awards are not subject to review unless certain circumstances. 

· Suitable Cases

· After negotiation impasse

· Where specific knowledge or expertise is required

· Don’t want a judge with no expertise presiding over your case. 

· Large number of low stakes matters

· Credit Card claims, a lot of them. Not paying fees, or late fees. 

· International matters

· New York Convention-an agreement by countries to enforce awards in other countries. (EU, Asian Nations). 

· Not Suitable Cases

· Hotly contested issues of law

· Where juries are preferable

· Large-scale, fact intensive

· Judicial Arbitration

· Required in California for cases under $50,000

· No preexisting agreement necessary

· Conducted under auspices of the court

· Non-binding
· Private Judging

· Neutral is appointed to serve as a Temporary Judge under Article IV-Private Judge is a officer of the Court, so there statement of decision = Court Judgment, and is enforceable.  Full Appellate Review

· Pros

· Control of selecting the neutral

· More Private

· Court Rules Apply! However Parties do have authority to modify the rules. 

· Timing, Quantity of Discovery. 

· Judge must follow applicable law. 

· Cons

· Can be very Expensive. 

· Still a public trial – so no confidential

· Done by stipulation, so you cannot compel?

· Suitable/Non suitable cases

· When yu don want publicity (keeps people out of ct room)

· When you want a quick decisions with appellate rights

· Bad - $, you want a public policy decision, want a jury

III. Arbitration

A.
Court ADR

· Forms of Court Sponsored ADR

· Judicial arbitration

· Court ordered and Voluntary Mediation

· Mandatory Settlement Conferences 

· Early Neutral Evaluation

· Summary Jury Trials

· How it is Used

· Purpose is to encourage settlement

· Court Administered

· Ordered by court

· NON BINDING
Arbitrators selected according to statute and or court rules

· Sitting Judge cannot be arbitrator
Court Ordered ADR

· Legistative Pressure

· Cost Savings

· Consumer Fairness

· Judicial Counsel Requirement

· Trial Court Coordinator – Judicial Counsel established a criteria for case referral (Under- $50,000)

· Provides a list of Judicial Counsel – Give Judges ADR rules and procedures

· Information Packets – given out when case filed

· Meet and Confer – Meet and talk about ADR options and file statement to court that have explored ADR

· Judge will not set a trial date until that mediation date has passed and there is a written statement saying that you tried to settle before going to trial  

· Advantages

· No Consent Necessary 

· Administered by the Court (no argueing about provider)

· Low or No cost

· Timing is integrated with other court procedures

· Judicial arbitration in Ds favor will support a malicious prosecution claim

· Part of the record – can be used as part of the claim (not true for contractual arb)

· Disadvantages

· Non-binding (both plus and minus)

· sketchy pool of neutrals

· Bad timing in Schedules

· Judges work at their own pace- under their own sense of urgency

· Potential Waste of Time

· Court Ordered Arbitration under CCP

· 1141.11 and 1141.12 – can send you to Judicial arb (mandatory for all cases under $50,000 per P  and all motor vehicle cases

· Court affected- only those of 80 or more judges must set arbitration (?)

· Also can get arbitration by stipulation

· Either both parties as stipulate 

· Or P can ask for arb – and D has to go along with it

· Choosing an Arbitrator 

· Must be active member fo the State Bar – or retired judge – or retired court commissioner

· Usu. Serve first 3 hours free

· Hearing Dates- 1611

· must schedule a date within 30 days of the hearing date.

· Arbitrator must contact the parties within 10 days

· Discovery – Full discovery Allowed

· Standard Crt Rules Apply

· Must be completed 15 days before hearing

· Hearing 

· Rules of evidence apply

· Like a Court trial.

· File a mandatory 10 page brief

· Render award within 10 days close of hearing

· Award generally in accordance to the law and facts

· Conclusions

· Not required to make findings of fact or conclusions of law

· No need to provide a reasoned opinion

· Even though mandatory for cases under 50,000… not limited in award to 50,000

· Trial de novo

· Asking for anew trial.

· Must be within 30 days – or the judgment becomes final

· Appointment of Arbitrator

· BY Stipulation

· Any person can serve- as long as parties stipulate

· If nto on list- make a written request (not nec then to be a lawyer or member of bar)

· By appointment

· Procedure- must be a lawyer (need to have a valid bar car)- Contractual – do not need to be a lawyer

· Practice Pointer- always check background

· Disqualification 

· Peremptory

· For Cause after disclosure

· Fee

· They make $150 per day – pd by the court

· Crt Arb have quasi- judicial immunity and cannot be sued for there actions (mediation first 3 hrs free) – Arb usu do not pay anything

· Court Mediation Programs

· Mandatory Settlement Conference

· No ;longer mandatory – only mandatory if the judge decides to hold on

· Process- Must make good faith demand and offer

· Documents- When MSC is ordered- each party must file and serve on the other- at least 5 crt days before the MSC – a settlement conference statement 

· Attendance- trial counsel – the lawyer who si going to try the case- and well as parties and persons with authority to settle the case

· Note- I had in my notes something about statutes on judicial arbitration – my notes refered me to the website where they were supposed to be posted- with the important rules highlighted in blue.  However – I could not find them online

B. Judicial v. Contractual Arbitration

· Judicial 
· Purpose is to encourage settlement
· Court administered / ordered by the court
· Non-binding (but becomes a binding judgment when neither party timely files for a trial de novo)
· Arbitrators selected according to state and court rules

· Sitting judge not the arb

· Rules of evidence apply- unlimited discovery

· Contractual Arbitration

· Privately administered

· Ordered by the court by stipulation or predispute agreement

· Rebuttalbe presumption that it is binding on the parties

· Arbitrator selected via agreement or via provider

· Limited Discovery – no rules of evidence

· Award need not follow the law

· Award must be confirmed by court to become a judgment

· Otherwise it is merely a K

· Determined by language of the K – not subjective understanding

· Who Can Bind the Parties- Lawyer need EXPRESS authority to bind


II. CONTRACTUAL ARBITRATION

· General Considerations

· AMF v. Brusnwick

· Both AMF and Brunswick manufactured bowling machines.  They competed nationally.  In 1983 the parties sued eachother for false advertising – which resulted in a settlement agreement.  It was filed (but not signed by the court).  Agreement said that any future dispute involving ad. claim of superiority based on data would be submitted to NAD.  Though the decision by NAD would be non-binding (though industry pressure to follow their recommendations)

· Of course there was infact an ad campaign that strongly suggested that Armor Plate lanes were much better (sounding like it was supported by evidence)

· P says – take this to arbitration like you agreed.  D said it did not fall within the agreement

· Here the clause was very narrow “Future disputes involving advertising claims” – therefore clearly covered

· Real Issue _ Can the Court Compel Arbitration

· Though the agreement never said it was arbitration – the court holds that it is a predispute arbitration agreement under the FAA. 

· In order for the FAA to apply- the contract must provide a way for the parties to resolve disputes (and that is it)

· Arbitration is FLEXIBLE

· You can craft your agreement – and anticipate remedies

· Court will uphold the agreement if at all possible

· Arbitration is a broadly defined term

· Cheng-Canindin v. Renaissance Hotel

· P filed a wrongful termination suit after being filed allegedly because she was pregnant

· Hotel filed to compel arbitration

· P had signed doc recognizing receipt of Employee handbook – containing 4 step internal problem solving procedure.  

· Arbitration – by definition requires --- 

· 1- Third Party Decision Maker

· If two parties make a decusion based on equal amounts of information- we presume they are neutra – unless of course chosen from biased pool)

· 2- Mechanism for ensuring neutrality with respect to the rendering of the decisions

· (minimum level of impartiality)

· 3- Decision Maker chosen by the parties

· 4- Opportunity for BOTH sides to he heard 

· 5- Binding Decision

· Problems with this “agreement”

· Was Not Mandatory - Court said this was not enforceable because there was never an agreement to arbitrate.  It was a voluntary procedure.  (It said “May”).

· Unconscionable- neutral was picked by the hotel… they were encouraged to not bring an attorney 

· To fix neutral come from some neutral source

· Not restrict rights and remedies

· Make burdens even

· Arbitrability

· Three ways for Arbitration Disputes to end up in Court

· Party files suit dispite arbitration clause

· Other party does not answer you – so you go to court to compel arb

· Party wishing to be in court asks to enjoin the arbitration

Gateway issues

· Rational in favor of the Court Deciding Arbitrability

· If arbitratr get to decide own jdx – people will be less likely to enter agreements

· Principles Governing Interpretation of an Agreement

· State Law Applies-ordinary contract rules apply, in deciding whether the parties agreed to arbitrate a particular dispute(including arbitrability). 

· Note Buckeye – in K of interstate commerce- the FAA applies.  Therefore in instances of areas covered by the FAA (ex. severability) – we apply FAA rules.  However, since the FAA mandates that arbitration clauses are on equal footing with other Ks … state law applies in the regular interpretation of the contract (including issues of arbitrability) 

· “Broad” v. “Narrow” Clauses-look at the language of the arbitration agreement, and determine what it covers. 

· “Arising out of or related to…” = broad

· Narrow- anything that doesn’t use the above language

· Agreement should be read as a Whole in determining what disputes are subject to arbitration, the contract should be read as a whole. 

· Ambiguities Resolved Against Drafter

· Presumption Favoring Arbitration

· This is strengthened by the use of a broad clause

· Presumption Favoring Judicial Review
· Who gets to decide what is arbitrable, the presumption is the court unless it is clear and unmistakeable 

· Prima Paint v. Flood & Conklin Mfg. Co.

· Facts

· P and D entered into a consulting agreement under which P was supposed to buy paint and pay percentage of receipts in exchange consulting. Week later, D bankrupt.  

· Contained arbitration clause “Any controversy or claim arising out of or relating to this Agreement…”

· D wants to arbitrate and P wants to rescind ENTIRE K (based on fraudulent representation) and bring in court

· Court this is a K in interstate commerce- therefore under the FAA – the court must stay action and order arbitration

· RULE

· Except where the parties otherwise intend an arbitration Clause is SEPERABLE from the K – so that even if the K itself is invalid- the can CUT the arbitration clause and it will be held enforceable

· Unless the fraud has to do with the arbitration clause itself, you can force the parties to go to arbitration per the agreement

· Goes to Court if you plead fraud in the arbitration clause

· Also Fraud in the execution goes to court

· Can put right in the K that you are don’t want the clause to be treated separately, then it won’t be severable

· Fraud in the inducement v. Fraud in the execution 

· Question is always what is on the mind of the person signing the K

· Execution – Do not know you are entering a K (ex. Sign an autograph)

· Here – you don't even know you are entering into a K, so Court (Not arbitrator) gets to decide

· Inducement- Representation of material terms of K

· Ex. Sign this K and I will double your business in a year (when you know you can’t)

· These are severable from the K

· Fraud in the inducement to the K is for the arbitrator to decide

· However, note Engalla it was for the Court to decide because the P was fraudulently induced into the arbitration agreement

· First Options of Chicago v. Kaplan

· Facts

· First Options is a firm that clears stocks on the Stock Exchange, and the Ds are three entities Husband, Wife, and their company MK Inc. 

· After a stock market crash in ’87 MK inc. entered a K to work out debts with First Options.  In ’89, MK Inc. lost more $.  First Options took control of MK Inc. and liquidated its assets- and insisted that H and W personally pay the remaining debts.  When unpaid, First Options sought arbitration pursuant to its agreement.  MK Inc. went to arbitration but H and W refused.  Filed objection to arbitrators – but the arb decided he had power to hear the dispute

· Issue

· Who should have the power to determine arbitrability

· Matter of what the K says.

· Here, since there was no agreement, the court can review de novo (since they had never agreed to submit to arbitration in the first place)

· The court reviewed the arbitrators decision de novo, because they found that the arbitrator had no jdx to decide the question of arbitrability

· Looking for CLEAR and UNMISTAKABLE evidence that the parties agreed to arbitrate issues of arbitrability
· Broadly- arbitrability deals with whether the issue gets to proceed to arbitration.  Therefore under this rule, if there is a clear and unmistakeable agreement to arbitrate an issue, it is understood that the arbitrator will get to decide threshold substantive issues (i.e. arbitrability) (see Howsam).  
· Note however, that otherwise determining the scope of an agreement, then the presumption is in favor of arbitration to determine the scope. 

· Howsam v. Dean Witter Reynolds

· D provided investment advise to P, recommending four limited partnerships.  P now claims that D misrepresented the investments

· The dispute well within their arbitration agreement.  The agreement provided that P could choose the arbitration forum.  P chose NASD

· NASD provides a SoL of  yrs.  Since the controversy arose more than 6 yrs ago, D says it is time-bared

· The SC held that the question as to whether the P is time-barred is a question for the arbitrator (and not the court) to decide)

· A gateway Q as to whether the parties have submitted a particular Q to arbitration (question of arbitrability)- is for the courts (unless clear and unmistakable evidence)

· However- whether a condition precedent fulfilled (procedural)- for the arbitrator

· Issues of Substantive Arbitratrability- for the court

· Issues dealing with the MERITS (Does the arbitration clause encompass the dispute) – Must be Clear and Unmistakable (se First Option)

· Example- Clause extends to a controversy (scope)

· Scope includes issues of whether as a matter of state law something is subject to arbitration

· Other stuff for the Crts 

· Fraud or duress with the arb clause, whether a party is bound by an arbitration clause

· Issues of Procedural arbitratrability – for the arbitrator

· Time limits, notice, Laches, estoppel, completing steps in grievance procedure, – anything procedural (civ. pro)

· Also for the arbitrator- any fraud or duress clauses dealing with the K as a whole

· Note under Erie – on procedural issues, state law governs

· Court Split – saying the signature is a forgery

· Buckeye Check Cashing v. Cardegna

· P got a cash advance from D- a check cashing group

· On the back of the cash advance agreement there was an arbitration clause.  P is claiming that the agreement is in violation of consumer protection laws and criminal on its face.

· Is the arbitration clause severable?

· This is a matter of Federal Substantive Law –The protections that the FAA provides (including the severability doctrine) – apply to all contracts in interstate commerce

·  The FAA applies even in the context of a state law claim brought in state court.  Enforceability of the arbitration clause was not governed by Florida K law- but rather was governed by the FAA.  In other words- thouh the FL SC said that severability was to be governed by state law- the Supreme Court said – nope it is governed by the FAA

· Court says that the arbitration clause is SEVERABLE unless the allegations go directly to the arbitration clause itself

· Goes back to prima paint

· It doesn’t matter if the K is void or voidable- that doesn’t change the analysis

· The driving force behind this (and similar decisions) is the unwillingness of the courts to re-write Ks

· Therefore, in this case the arbitrator got to hear the case

· DEFENSES

· In General

· Timing

· Usually raise before arbitration 

· If you find a basis after the start of arbitration, withdraw and commence with litigation

· Contractual Basis

· Lack of agreement – arbitration requires that parties have come to an agreement

· Failure to read or understand terms  - also requires a meeting of the minds

· Failure to comply with statutory notice requirements

· Grounds for revocation

· Statute of limitations

· Waiver 

· Due Process

· Clause v. Contract – Courts do not look to the K as a whole to determine arbitrability.  Challenges to the underlying K do not affect the sole question as to whether parties agreed to arbitrate.

· Illusory Provisions- If the arbitration agreement is illusory, it is unenforable

· Looking for some limitatio that makes the arbitration award meaningless

· Ex – case where Dr. arb said any award over 25,000 gets de novo review.  This rendered the arbitration remedy illusory

·  The other party can’t be the sole decision maker either

· Duress, Undue influence - lack of voluntary assent to the underlying agreement is a defense to enforcement of the arbitration clause. (Claims that contracting party was so dominated by others he was unaware of signing contracts.)
· Lack of Authority- Agents cannot bind parties to arbitrate without actual or implied actual or implied authority to do so (or subsequent ratification).

· Lack of Mental Capacity

· Failure to read or Understand arbiration Clause -A party can resist arbitration on the ground he or she never agreed to the underlying contract containing the arbitration clause. But failure to read or understand the arbitration clause is generally no defense. 
· Special relationship- failure to read maybe a defense if the other party owed a duty to call it to the other’s attention (ex. Attorney client / insurance)

· Failure to comply with statutory Notice- certain statutes require special notice of arbitration provisions. Failure to comply with such requirements may be a defense to enforcement of arbitration.

· Ex. Med mal (must be in first article of the K) or group health insurance

· If don’t comply, arbitration clause is unenforceable

· Grounds for Revocation of the K- Arbitration may be refused where grounds exist for revocation of the agreement to arbitrate. Decision for the court 
· Fraud (inducement / execution)

· Fraud in the execution covers situations where arty signed the K because of deception.  However, does not cover situations where the party claiming fraud had a reasonable opportunity to discover the real terms of the K

· Illegality – If the entire contract is illegal, arbitration will be refused. A party cannot be permitted to obtain through arbitration what it could not through litigation.  Claims of illegality are determined by the court

· C.f. partial illegality- if the claim is that only a potion of the K is illegal, the arbitrator can decide the issue 

· Unconscionability

· Assent

· Badie v. Bank Of America – Was an arbitration agreement within the reasonable contemplation of the parties
· Bank of America started inserting bill stuffers that included an arbitration agreement.  They submitted the agreement pursuant to the change of terms clause in the original K

· The arbitration clause used a judicial reference (person acting as a reference is an officer of the court under oath.  They make a recommendation to the court. Provides more classic judicial protections than normal arbitration

· Did this bill stuffer make up a valid and enforceable K

· Apply ordinary rules of K interpretation.  In the original agreements, the parties never agreed to ADD new terms

· Where a party has the unilateral right to change the terms of a contract, the party does not act in an objectively reasonable manner when it attempts to recapture a forgone opportunity by adding an entirely new term which has no bearing on any subject, issue, right, or obligation addressed in the original contract and which was not within the reasonable contemplation of the parties.

· The key inquiry is – what is within the reasonable contemplation of the parties

· Ks that had previously been upheld all dealt with CHANGING existing terms (not ADDING terms)

· Even if the original K allowed them to add terms- the court would have probably had a problem with the unilateral nature of it (do the conscionabiity analysis).  To add terms should tie it to something else (like a lower interest rate)

· Hill v. Gateway Party can infer acceptance from conduct
· P buys a computer over the phone.  When it comes it included a bunch of terms (including arbitration agreement) in the box that said if don’t agree return the computer within 30 days.  P never reads the terms.  When a problem later arises, Gateway seeks to compel arbitration

· Company may initiate acceptance via conduct (they kept the computer)

· Doesn’t matter that the terms weren’t prominently displayed and doesn’t matter that D never read them

· Prof note- may have been able to raise unconscionability (because used comp that required $2000 filing fee – in Chicago – no provision for discovery)

· Unconscionablity

· Armendariz v. Foundation Health 

· Facts: Two employees brought a wrongful termination action against a former employer alleging violations of the FEHA (California Fair employment and housing act).  

· There was some Q as to whether the FAA applies (the FAA has a carve out for employees in transportation, seamen, those engaged in interstate commerce – argument is that this means that there sia carve out for ALL employment Ks, under the full reach of the FAA)  Majority of courts say that this carve out only is for thse DIRECTLY involved in interstate commerce (like transportation).  However, the SC does not decide this, because the CAA also favors arbitration and has no such carve out. 

·  Court says these kinds of disputes are arbitrable, If you can vindicate your statutory rights

· For an Unwaivalbe Statutory Right (those statutory rights that have some public benefit / public reason behind them) – In order to be conscionable, the K must comply with the following:

· Neutral arbitrator

· More than Minimal Discovery

· Are allowed to agree to less than the full scope of discovery

· Here, had discovery clause (reference to Cal law) and this was adequate

· Written award

· Must include a written decision so it can be subject to crt review

· I don’t think you have to specifically mention the writing in the K- rather you just interpret the K to provide for such a writing

· No limitations on the statutory remedies

· Here, the arbitration clauses limited the remedy to back pay – this was contrary to public policy and therefore unlawful

· No Unreasonable fees

· The clause at issue had them split the fees… but crt rejects this
· For mandatory predisupute employment agreements-employer pays all costs unique to arbitration  (this basically means that the employer has to pay) (if K has no payment provision, assume that it is consistent)

· Unconscionability (regardless of claim being arbitrated) – the above factors are a good starting pint but are not determinitive – MAIN ANALYSIS

· Sliding scale between procedural and substantive 

· Procedural unconscionability

· Adhesive K? (take-it or leave it)

· So – for example, if you give someone 30 days to review a K – and give them the option to opt out- that would not be unconscionable

· Pre-printed K

· Terms a surprise? (did it clearly disclose terms)  (Beyond the reasonable expectations of the party?)

· Was the clause ver pointed out to you

· Were you ever provided a copy fo the rules to which the clause refers

· Have the arbitration rules been changes sicne the K was enacted

· Life or death /Sense of urgency (from later notes)

· Substantive Unconscionabliuty (focus on overly harsh, one-sided results)

· Terms cannot be unduly oppressive / overly harsh

· Need a modicum of bilaterality

· Also, as my later notes suggest, look for bias

· See also

· imposition of substantial costs

· Limitation of recoverable damages

· Unconscionable term – sever or void

· Review trial court for abuse of discretion

· You sever the unscionable term if it is collateral to the central purpose

· Want to prevent people from getting out of agreements

· Esp if there is already partial performance

· You void the K if the purpose of the K is tainted

· Here, more than one clause goes towards voiding (unlawful damages and unconscionably unilateral) (so trial crt did not abuse discretion)

· Also, because lack of mutality, court would have to reform K

· Circuit City v. Adams (Adams III)

· P complete app to be a sales person at circuit city that included an arbitration clause.  It restricts damages to back pay to one yr, front ay to two yrs,  and limits punitive.  Requires that they split costs of arb (unless employee prevails, then the arb can assign costs to CC).  Does not require that CC arb claims against employees
· P filed claim alleging sexual harassment – D petitioned to compel arb
· (1) Basically the issue here is what law applies State or Federal
· To determine the validity of an agreement to arbitrate, federal courts should apply ordinary state-law principles that govern the formation of contracts.  Thus, general contract defenses such as fraud, duress, or unconscionability, grounded in state law, may operate to invalidate arbitration agreements.
· Here, the court determined that since Adams was employed in CA, it should apply California contract law to determine whether the agreement was valid
· (2) Under CA K law, is the K clause unconscionable

· Procedural-Adhesion K 

· Substantive- split fees and had a 1 yr SoL that was less than the statutory SoL – therefore deprive right under state law

· Cannot sever the unconscionable terms- because would force crt to reform (rewrite) the K

· Note- Choice of Law issues- sometimes, esp if the arbitration clause specifies, you can apply substantive state laws that may limit arbitration in certain cases (ie. Class action waivers)

· Hypos – (Broemmer v. Abortion Services of Phoenix)

· P unwed 21 yr old making less than $100 per week.  Escorted to other room to complete 3 forms- filled them out in 5 min. (one included arbitration clause – clause said all disputes for to arbitrator who is to be a gyno).  She had the abortion but was injured in the process

· Procedural?

· It was a K of adhesion (but this itself is not enough)

· Reasonable expectations of the Party

· Nothing to make it clear that she was clearly waiving right to a jury trial

· Wasn’t clear that dealt with med mal

· Sense of urgency- P under emotional distress and uneducated

· Substantive?

· Biased (arbitrator would be a dr.)

· What if they explained the clause to her?

· Substantive? Still unconscionable because the terms aren’t good enough (bias arbitrator)

· What if explain and arbitrator will be a lawyer

· On the balance, this will be ok

· Same as above but the clinic has the option to bring collection case against her in court

· Substantive? Not bilateral – so unconscionable 

· Crts are split here

· Now we are talking about buying a used car to drive back to Iowa and the arbitration agreement requires it to be arbitrated by automechanics

· Procedurlal? Still a K of adhesion (pre-printed K) – but no sense of urgency like above medical cases

· Substantive? Bias

· Unconscionable

· Fraud 

· Engalla v. Permanente Medical Group

· After 10 yr  was diagnoised with cancer.  He had insurance through wrk.    His insurance K had a n arbitration clause, so he tried to arbitrate a claim for med mal (for not discovering the cancer earlier).  Complied with all provsion, but requested that they expediate the hearing because P was going to die.  Kaiser didn’t respond and acted in bad faith to delay throughout.  The clause said that parties “shall” designate party arbitrator w/in 30 days and neutral arb w/in 30 more days.  Here it took them 144 days PAST the agreed to 60.  Ps attorney thereafter refused to merge two claims into one for wrongful death and stopped participating in arbitration.  They go to court and claim fraud, waiver, and unconscionability

· Fraud in the Inducement: 

· Elements of Fraud:

· Misrepresentation 

· Knowledge of Falsity (scienter)

· Kaiser knew that they would not comply with there own contractual guidelines (most cases took 674 days to appoint). 

·  In house attorneys knew this wasn’t being met

· Only met requirement in 1% of cases

· Intent to defraud

· Kaiser marketed there arbitration agreement as being easier and faster than trial 

· Shows an intent to induce subscriptions or renewals by misrepresenting the arbirtration program

· Justified reliance

· Need not be the sole or even predominate factor influencing conduct

· There is an inference of reliance if the misrepresentation was material
·  Material – would a reasonable man attach importance in making decision

· Not immaterial as a matter of law

· Evidence that somewhat indifferent to arb clause (though maybe look favorably at a clause) regardless, he would have found it material to know that claims would be extra slow as they were under the K

· Resulting in damages

· Does not have to be money damages

· No need $ - Because they were fraudulently induced into a K based on the speed of the arbitration process – and inf act in there case there was substantial delay in the selection of arbitrators (contrary to their reasonable fraudulently induced K expectations) 

· Since this case, CA has passed a law that says that if you cannot agree to an arbitrator, come to the court and well will appoint one for you (applies only to self administered Ks, not to companies like AAA)

· Waiver

· The bad faith or willful misconduct of a party may constitute a waiver. So P is claiming hat Kaiser’s delay in choosing an arbitrator constituted a waiver

· This is a Q of fact, so they remanded to the trial court to decide 

· Note, under a civ. pro statute questions of waiver were questions for the court, not for the arbitrator

· Unconscionability

· Procedural?  Though they couldn’t really negotiate the terms- and they only had one other health plan to shoes between, it was not procedurally adhesive as typically meant by the crts

· Substantive? – No

· Material Breach

· Hooters v. Phillips

· P was a bartender but quit when someone sexually harassed her an the restaurant did nothing about it. She brought a sexual harassment suit.  Employees ha to sign arb clause to be eligible for raises, transfers, and promotions.  At the time they ha to sign, the comp said they would provide copies of the rule on request – but note were given the rules at the time the K was signed. 

· The rules provided: P must provide H with notice of claims, P must provide list of witnesses and summary of facts, pick arbitrator from list complied by H, P limited to claims raised but H can extend scope,  H (not P) can move for sum J, H (not P) may record meeting, H (not P) can bring in crt to challenge the award, H (not P) can cancel the arb agreement, H can modify w/out notice

· Are Civil Rights Act claims arbitrable

· Yes – If congress intends to prevent waiving judicial forum – intent must be discoverable in the text of the substantive statute, the leg history, or an inherent conflict between arb ad the statute’s underlying purpose

· Is this K enforceable

· Here, Hooters materially breached the arbitration agreement by promulgating rules so egregiously unfair as to constitute a complete default of its contractual obligation to draft arbitration rules and to do so in good faith

· Furthermore, the material breach of their duty warranting recission is an issue of substantive arbitrability and thus is reviewable before arbitration.

· Binding Non-Signatories

· Thomson v. AAA

· P entered into an arbitration agreement with a subsidiary corporation.  Parent company later aquired the subsidiary.  Therefore the question is, whether the parent co. is bound by the arbitration agreement

· Can bind a non-signatory in 5 situations:

· Incorporation by reference

· Where subsequent documents refer to the earlier agreement

· Assuming the obligations of the K

· Here the D disavowed the previous K

· Agency

· If there was an agency relationship between the signatory and the non-signatory

· Here, the K was working agreement before the merger

· Alter Ego

· Piercing the Corporate Veil 

· The subsidiary Co. here acted on there own at the time

· Estoppel

· Detrimental reliance

· Also An issue if the non-signatory is trying to bind the one who signed

· Here, the party already agreed to arbitrate, and in light of the policy in favor of arbitration we just hve to ask:

· Have to ask, was it reasonably foreseeable 

· Procedural Issues in Enforcement

· Green Tree Financial Corp v. Randolph

· P bought a mobile home.  Part of the agreement was an arbitration clause and an agreement that he would buy insurance incase he defaulted.  He now is suing under the Truth in Lending Act

· First Issue, a trial court orders that all claims be dismissed and proceed to arbitration- that is a “final decision” within the meaning of the FAA and therefore under FAA § 16  (a)(3), is immediately appealable

· Second issue, does the fact that the arb clause said nothing about fees (and therefore has a potential chilling effect on those who cannot pay the fees) does this render it unenforceable?

· Here did not prove that arbitration would be prohibitively expensive, because the arbitration agreement was silent on the issue

· Silence in an unconscionability analysis is not enough

· Have to show that it WOULD be too costly
· C.f. Armendariz and mandatory pre-dispute agreement
· Statutory Enforcement

· Wilko v. Swan

· This was a claim arising out of a violation of the Federal Securities Act.  The K between the parties contained an arbitration clause which would normally make the FAA apply.  However, the Securities Act contained a provision that voided any condition that waived compliance with the act.  Therefore the Q is whether the SA rendered the arbitration agreement void. 

· The court held that the arbitration agreement was void.  The court said that the advantages to the buyer (given under the SA) are lessened in an arbitration (no appealability, no written agreement) – this was not enough to effectuate the statutory mandates of the SA

· This case was overturned in 1979 – today very few claims are still considered unarbitrable (one example is civil rights claims)

· Mitsubishi Motors Corp v. Soler Chrysler

· Sales agreement between Puerto Rico Co and Jappnese Co. The K had an arbitration clause providing for arbitration under Japanese Law.  Ne party asserted claims of the Sherman Anti- Trust act.  The party then asserted that because it was an Statutory claim, it was not arbitrable.  (remember this was still during the era when not all statutory claims were considered arbitrable)

· The Court held- that EVEN IF these statutory claism were not arbitrabile in a purely domestic situation, the international charcter of the dispute means that we are going to honor the arbitration agreement, and find that it encompasses Statutory violations of the Sherman Act

· By submitting to arbitration you are not forgoing any substantive right.  Besides, if you wanted to specifically exclude statutory claims from being arbitrated, you could have provided for that in your agreement.  

· Therefore the court upheld the arbitration agreement.  The real point of this case was to uphold arbitration clauses in the international field

· Gilmer v. Interstate / Johnson Lane Corp.

· G was employed ith the NYSE – and as part of that had to sign an arbtriation agreement.  When he was fired at 62 – he filed a claim for age discrimination

· Can federal Statutory Claims be arbitrable?  Yes, unless Congress evinced an intention to preclude waiver for the judicial forum via:

· Text of the statute

· Legislative History

· Inherent conflicts btwn purpose of the act and the act itself

· Here, there was no evidence that Congress didn’t want age discrim subject to arbitration

· Also, here procedure was ok - 

No bias in the method of choosing arbitrator (all allowed to make inquiries into background)- allowed preemptory/ for cause challenges / awards in writing / doesn’t matter that they cannot bring a class action suit (the EEOC still could bring such actiosn)

· EEOC v. Luce, Forward, Hamilton & Scripps

· P was hired as a paralegal, but on the second day of work refused to sign the employment K because it contained an arbitration agreement. Because he wouldn’t sign- he was fired.  He brought suit and filed charges with the EEOC  

· Issue- whether Title VII (which expands employee rights) precludes mandatory arbitration. 

· People can agree to arbitrate Title VII claims, even though it specifically calls for jury trials

· Again, arbitration only affects the forum, and not the substantive rights

· So we see that enforcement of arbitration clauses has come along way – from Wilko – Mitsubishi to EEOC

· In the Real Market Place- we are concerned with FAIRNESS.  

· Choosing a Neutral

· Single most important thing to can do to protect th fairness of the system – choosing a neutral (protects against repeat player syndrome)

· Publicity

· Sometimes you want the publicity you get when you file a real case

· Somewhat mitigated in arbitration because the P bar still disseminates information

· Process

· Some cases you want the protections offered by a trial process (such as a criminal trial)

Note- In the real marketplace- we are 

· Pre-emption

· Overview in Notes? – Return to it (pg 42 of Sept. Notes)

· Pre-emption

· Southand v. Keating

· Class action suing Southland Corp (franchisor of 7-11).  D wanted every claim in arbitration.  One of the C laws under which they sued said that these kinds of claims didn’t have to go to arbitration – but of course the K had an arbitration clause in it

· The US Supreme Court

· FAA preempts contrary state law

· § 2 of the FAA gives it power to preempt in an situations “involving commerce” or “maritime” law

· The FAA created Federal Substantive Law – that is enforceable in State and Federal Courts

· However, note that the FAA does not created independent Federal JDX (just because FAA applies, you don’t nec. Get into federal court)

· Also, section 3 and 4 of the FAA do not applie in State Court (ex. Section 4 says that the FRCP applies in proceedings for things like motion to compel.  States do not need to follow this). 

· Allied Bruce Terminix v. Dobson

· P entered into a termite protection plan which contained and arbitration clause
· State SC- said that the FAA was inapplicable because at the time the arties entered into the K – they did not contemplate substantial interstate activity
· The Supreme Court reverses the Lower Court. 
· They Hold that the FAA applies to all contracts- reaching as far as congress’s interstate commerce power
· The Words involving commerce are pretty unclear, so the court decides to read them to its fullest extent of the commerce clause power
· Crt also interpreted “evidencing a transaction” 
· Crt decided not to interpret this (as the state court did) as meaning “contemplation of the parties”  Instead, the court uses an OBJETIVE test and reads the phrase as meaning “Commerce in Fact”
· The Court upholds Southland.  Southland of course was a decision of statutory construction.  Courts are less willing to overturn decisions of statutory construction because if Leg doesn’t like ti- they can just change the rule
· Note from class
· Doctor’s Associates v. Casarotto 
· State law requiring Arbitration Agreements to be n the front page of a K in bold was presempted by the FAA.  You cannot have state law that applies only to arbitration agreement 
· Can have general K State law principles that govern the arb. Agreement though
· Scope

· Circuit City v. Adams

· Employee of CC wants to bring a claim – CC motions to compel. 

· Issue the FAA § 1 says that “seamen, RR employees, and other cloasses of workers engaged in interstate commerce” are exempted

· The Supreme Court says that the exemption found within the text of the FAA applies only to transportation employment Ks

· SC makes a argument that the general phrase is informed by the preceding specific 

· Note

· Practically this case means that employment discrimination claims are going to go to arbitration

· From a policy perspective – you are going to WANT some of these to go to Crt

· Application

· Discover Bank v. Superior Court

· In 1986 P got a credit card with Discovercard.  The original K didn’t have an arbitration clause, but in 1999 the bank added one through its change of terms clause.  IT mailed notices to all members of the arbitration clause- and saying you can’t consolidate into a class action.  It said, if don’t agree to the terms- stop using the card.  

· P filed a class action under fraud act for late fees. 

· Issue – Is a class action waiver unconscionable under CA law?

· Not all class actions wavers are unconscionable: Under California Law we are lookin for a few key things:

· procedurally unconscionable 

· (1) K of adhesion.  Ks of adhesion can, of course, can be enforced if not substantively unconscionable- but here, there is more…

· (2)clause just came in a bill stuffer.  

· Substantively Unconscionable

· (3)A K cannot protect someone from there own fraud (it is against public policy).  Here, because the claim was that the D was defrauding a lot of people, out of small sums of money each, with the class action waiver, they were effectively isolating themselves from liability

· (4) The court is going to look for some kind of scienter.  Was this done with a purpose ot cheat consumers?

· Because unconscionablity deals only with general rules of K interpretations, State law can apply

· However, This K had a Delaware Choice of Law provision.  Remanded to determine if Delaware law applies 

· Note- 

· The FAA does not require people to arbitrate, it merely enforces agreements to do so.  Therefore arties can carve out area that are not for arbitration.

· Therefore, if the parties specify a choice of law, and that choice of law prohibits arbitration in certain areas (like in the case action waivers)

· In an arbitration agreement, parties have to be careful with choice fo law provisions in the K –because the crt may (or may not) import them into the arbitration agreement  

· Choice of law

· Volt Information Sciences v. Board of Trustees (Stanford)

· Volt was to install electrical conduits.  Its standard form K said that it was to be governed by the law of the place where the project located (CA)

· Stanford filed against Volt and two other Co.s (with whom I had no arb agreement)

· Crt grants stay of arbitration until litigation is complete (under CA law)

· FAA is silent on the issue (so all three actions could go on at the same time under the FAA) 

· SC- The conclusion that the parties intended to incorporate CA law into their K is a matter of K interpretation – for the state courts. 

· Also, since the FAA was never designed to occupy the entire field of arbitration.  Therefore, the CAA clause in question is no necessarily preempted.  Here, the court upheld the application because:

· (1)parties can contractually agree to the scope of their clause, or the procedural rules that will govern their clause. 

· Question- what if the agreement doesn’t have a Choice of Law.. but it is clearly in CA.  Also, what if the CA law in question is something more substantive? 

· (2)It is inline with the policies of the FAA

· Mastrobuono

· P opened a securities account.  They are now claiming that the D mishandled their account.  There K had a NY choice of law provision in it.   It also said that the arbitration would be run under the rules of the NASD.  Under NY law, you cannot get punitive damages in arbitration.  When they went to arbitration, the NASD arbitration panel awarded punitive damages. 

· The SC said that the two provisions (the NASD and the choice of law) are conflicting

· In light of the Strong Policy in favor of arbitration, we will only allow parties to contract away there rights under the FAA if the intent is clear and unambiguous. Also, standard K interpretation, resolve the ambiguity against the drafter.

·  Here, it is ambiguous.  Therefore, the court finds a reading that allows the awarding of punitives

· TO make the choice of law provision stick, you have to put it in the arbitration agreement itself

· Enforcement / Jurisdiction

· Discover Bank v. Vaden

· We look at the underlying dispute (not the arbitration clause) to determine whether or not the case can be heard in Federal Court (under diversity principles or federal Q)

· Proceedings

· Birbrower v. The Superior Crt (Representation)
· There was a fee dispute between a CA client and a NY law firm 

· The court decided that the CA client did NOT have to pay any legal fees

· They had a CA choice fo law provisions in their K

· As part of the representation the NY lawyers came to CA and ended up arbitrating a dispute

· Because CA Bus. And Professions Code says that only CA licenced attorney can collect fees for the practice fo law in CA – the attorneys could not

· Therefore, the court held that arbitration proceeding is he practice of law

· The leg responded – non admitted attorneys can come in and practice law as long as they retain local counsel and the arbitrator approves

· Also, ABA in 2002 amended the model code so that non-admitted attorneys can participate in arbitration

· CommonWealth Coating Corp v. Continental Casualty Co (Selecting arbitrators)
· Claim between contractor and sub contractor.  The original agreement had an arbitration provision – so they did infact go to arbitration with 3 panel judges. Later found out that one fo the supposedly neutral arbitrators on the panel had serves as an engineer consultant for the general contactors in many cases, including this one.  The Sub sued to set aside the award, even though there was no unfairness or bias. 

· Issue- are arbitrators required to disclose any potential bias

· FAA § 10 – an arbitration award can be vacated (a) where the award was procured by corruption, fraud, or undue means, (b) where there was evident partiality or corruption in the arbitrators

· Also, the arbitrator is even MORE powerful than a judge (they get to decide all law and fact and they are not appeallable) 

· Therefore, we are going to impose on them the same duty of disclosure any judge has  

· Take away – arbitrator has duty to disclose any potential bias

· Factor:

· Extent 

· Directness of relationship

· Connection of that relationship to the arbitration

· Proximity in time to the proceeding

· Jeven v. Superior Court of Los Angeles (Ethics)

· Investors sued the securities dealers.  They went to NASD arbitration.  After the arbitrators dismissed the claim- Ps went back to court and asked them to set aside the arbitration and to go to trial- because the arbitrators hadn’t complied with the California Ethic Standards fro Arbitrators. 

· Certainly CA can set ethics standards for arbitrators – but the SEC preempts those standards

· To determine if CA law is preempted see (1)if the Securities and Exchange commission acted within their authority, and (2)if its determination was arbitrary or unreasonable

· Preempt 

· when it is impossible to comply with both standards

· When the state law could impair the purpose of objective fo the federal law

· Increase admin cost / reduce number available arbitrators / impair nationwide consistency

· Advanced Micro Devices (Award)

· AMD and Intel entered agreement – and the arbitrator found that the agreement was breached.  Since actual damages immessurable – and nominal damages inadequate- the arbitrator fashioned an equitable remedy
· Can the court fashion an equitable remedy outside what could be awarded in a court?
· Crt should be deferential when they review- and ask only did the arbitrator exceeded contractual powers
· Arbitrators have significant discretion to determine scope of there own powers.  
· Reviewing Award- 
· Was the remedy chosen was rationally drawn from the K and the breach as interpreted by the arbitrator
· Only when not even arguably drawn from the K is the award overturned
· Here- the K had no limits on arbitrator power- and it was reasonably created to alleviate the harmful effects of the breach
· Award

· AG Edwards and Sons, Inc. v. McCollough (Vacating)

· Investors agreed to abitrate an award with their brokers.   During the arbitration, the investors tried to use two facially invalid defenses.  Arbitrators awarded brokers 300K in an unreasoned award.  

· Whether a court can determine from an unreasoned award whether the arbitrator relied on facially meritless defenses in making their award


· An arbitration award will not be set aside unless it evidence manifest disregard for the law

· To vacate award for fraud show:

· Fraud was not discoverable upon exercise due diligence prior to arbitration


· Here, since the invalid (or fraudulent) defense was pointed out to the arbitrator in advance, it fails this prong

· The Fraud is materially related to an issue in the arbitration

· Fraud is established by clear and convincing evidence

· Moncharsh v. Heily (Award Review)

· CA SC- decision

· Issue- can the court vacate an arbitrators award when the error is obvious on the face

· No, arbitrators are allowed to make their decisions based on law/ fact/ and broad principles of equity.  Therefore, unless the arbitration areegment confines the arbitrator to confine their decision to those legally available, the arbitrator can ignore the law and base their decisions on equity or something.  Therefore, the court WILL NOT review the decision for errors in fact and law. 

· Exceptions Vacate:

· Award procured by corruption, fraud, undue means

· Corruption in any of the arbitrators

· Rights of a party were substantially prejudiced by misconduct of a neutral arbitrator

· Arbitrator exceeded their power- and they cannot correct the decision without affecting the merits

· Party was substantially prejudiced because, for example, the arbitrator didn’t postpone or hear material evidence 

· Exceptions- Reform Award

· Evience miscalculation of figures

· Arbitrator exceeded powers, but ti can be corrected

· Award is imperfect form, and not affecting the mertis

· Halligan v. Piper Jaffray (Vacating)

· P brings a claim against her employer for age discrimination under the ADEA (Age Discrimination Employment Act).  In arbitration presented strong evidence of age discrimination, yet the arbitrator found FOR the employer

· These claim are arbitrable (see Glimer).  However, when the arbitrator manifestly disregards the law governing a Statutory Right (?) the award will be vacated.  Must show:

· (1) The arbitrator knew of a governing legal principle but refused to apply it or ignored it all together AND

· Here, the court looked to the merits fo the case to make this determination.  Noted the strong evidence in Ps favor, that both parties explained the law to the arbitrator, and he issued no written opinion

· (2) The law ignored by the arbitrator was well defined, explicit and clearly applicable to the case

· Note, that the court said that even though arbitrators are not required to give reasoned opinions, the absence of one can be taken into consideration

· Greenberg v. Bear, Stearns (Enforcing)

· This is a case between a securities service and a broker, where the P alleges that the D engaged in an fraudulent stock scheme.  A panel fo three heard al the facts, and dismissed the claim.  Now the P is trying to get the award vacated.  

· Issue – Whether and under what circumstances general courts have jurisidiction to hear motions to vacate arbitration awards.  

· The fact that the arbitration itself concerns issues of federal law is not enough to get it into federal court.  Rather:

· Can seek to vacate an award when the petitioner is claimin manifest disregard of federal law. 

· Note also, Federal courts also have jdx in diversity or admiralty cases

· Diversity- 

· There is subject matter jdx  in diversity if, when you ask to vacate the award (and hence ask for a new arbitration) -if the amount you are requesting in relief in the new arbitration you are seeking exceeds the necessary amount in controversy.  

· Kyocera Corporation v. Prudential-Bache T Services (Standard of Review)

· In this case for breach of K the parties arbitration agreement contained a clause allowing review where the legal conclusions are erroneous (asking the court to look at the merits fo the case)

· The court said this is invalid, you cannot expand the roll fo the courts

· Only way to get review of your case in arbitration is to write in an appellate arbitrator

· Duty of Arbitrator to Disclose (CA)

· Must disclose within 10 days of appointment

· There is a continuing duty to disclose something new within 10 days

· Catch All- Arbitrator must disclose all matters that could cause a person aware of the facts to reasonably entertain a doubt that the proposed arbitrator would be impartial

· Other Matters of Disclosure

· Offers of employment with party / lawyer

· Family relationship with a party (or party’s spouse/domestic partner or an officer, director or trustee of a party) 

· Or relationships of the arbitrators extended family

· Family relationships with a lawyer

· Significant personal relationship with a party or lawyer

· Current arrangements with the party for prospective neutral service

· Attorney client relationship

· Financial interest

· Matter of which the arbitrator has served in the past 5 years as

· Neutral arbitrator in a matter involving a party or lawyer for a party

· As a party appointed arbitrator in a matter involving a part or lawyer for a party

· As a neutral arbitrator in which his r she was selected by a person serving as a party appointed art in the current arbitration

· CA has the strictest standards – but if you don’t comply, it is very serious:

· Trend is, if you want an arbitrable award overturned, you hire a private investigator to look through the arbitrator background

· The Arbitration Proceeding

· Selection of Arbitrator

· Procedural Issues

· Ad Hoc

· Naming arbitrator in advance (I think this means that you can pick an arbitrator before a dispute arises)

· Selection Process Post Dispute (Or you can try to pick an arbitrator on your own after dispute arises)

· Use the processes of providers or others

· When the parties cannot agree

· Use a provider

· You can go through the courts – states have empowered courts to choose an arbitrator

· Tri-partite Panel

· Whe there are tree arbitrators, each side chooses an arbitrator and then those arbitrators choose another arbitrator.  

· FAA § 5 appoitment of arbitrator

· Either party shall designate an arbitrator, if not go to the courts and they will appoint

· CAA 1281.6

· If you can’t agree on an arbitrator, or if the agreed upon arbitrator cannot serve for any reason, petition the court, and they will appoint someone:  

· The court shall nominate 5 persons from lists of persons jointly supplied by the parites, or obtained from a gov arbitration agency, or private provider.  Within 5 days, parties can choose anyone to arbitrate (whether on that list or not).  If they fail to choose someone, then the crt will appoint someone from the list of nominees

· Conduct of the Proceedings

· Evidence

· The rules of the AAA and other specifically state “conformity to legal rules of evidence is not necessary.”

· Arbitrators will almost universally agree to admit evidence in just about any form

· Remember Moncharsh v. Heily

· An arbitrators award cannot be overturned for mistakes of fact or law.  Even if arbitrator gets it wrong, the court cannot overturn the award

· The admission of virtually all types of evidence impacts the proceedings

· Traditional Trial Lawyers don’t like – because unreliable and irrelevant evidence gets in that can taint opinion of the arbitrator

· Often they object (even though arb is not bound by rule of E)

· In arbitration you don’t argue that something is inadmissible, rather you argue the weight of the evidence (Can’t ive this a lot of weight, its double hearsay!)

· Of course, can establish own evidentiary rules if you want

· Parties may like it cause it makes them feel more like they have had their day in crt and limits need for counsel / attrny like because don’t waste time arguing about admissibility

· There are no statutes governing arbitration that even mention improperly admitting evidence

· Arbitrator can develop own line of questioning and get info that may not ever have been presented

· Discovery

· Aspect of aribitration is the limited discovery (both pretrial and during the hearing)

· FAA § 7 and CCP § 1283 provide for discovery

· Arbitrators have the power to control the amount and method of obtaining discovery, as well as the power to issue subpoenas to compel the production of documents and witnesses

· There is also clauses, rules, statutes and case law governing the scope of discovery

· From a practical standpoint, the best way to deal with discovery issues is through a pre-trial administrative hearing with the arbitrator

· Have  a pre-trial conference

· Stipulations trump the agreement or rules

· Be aware of the difference between arbitration and court procedures

· Not just the arbitrator, but counsel to are responsible for a smooth process

· The risk of an unexpected result is amerliroated by the control the parties have over the process

· If we want arbitration to be more like a court, we can do so by stipulation

· take advantage of the inherit flexibility of arbitration

· Selecting the Neutral

· Single most important decision in the process

· Exercise due diligence in the selection process

· The arbitration Clause, rules, statutes and case law

· The procedural starting point is the clause itself

· May provide detailed procedural guidance

· If provider named, read a copy of their rules

· The Clause and the rules Supplement, but do not supercede the statutes governing arbitration – Note there is a hierarchy of rules

· Federal Rules (FAA) and SEC of 1934 preempts CAA

· Interstate commerce- FAA – preempts contrary state law and applies in state and federal courts

· CAA will preempt the provider rules

· Consider also choice of law provisions

· Scope and Limits of Power

· Arbitral power is limited by the clause, rules, statutes, and case law

· Do not ask, or expect the arbitrator to act beyond the scope of his power – this is a grounds for vacating an award

· Jdx over claims and parties

· The claims subject to arbitration are governe by the agreement. 

· Parties have considerable leeway as to what will be covered

· Dispositive motions and bifurcations

· Institutional rules are either silent regarding dispositive motions or allow the arbitrator significant discretion in this area

· Be realistic with Tiem estimates

· Because arbitrators tend to let in tons of evidence, they often run long

· It always goes longer than you think – and if you aren’t careful, the arbitrator will have something scheduled, and you are SOL

· Study

· I think in federal courts, of 277 motions to vacate – 6 were actually vacated

· CA vacates at a much higher rate

· Most successful reason- arbitrator exceeded scope of authority

· Hypos

· K between BBS and Douglas Co has an arbitration agreement to arbitrate under rules of the AAA.  A dispute arises, and BBS sends a demand letter for arbitration via mail and files with the AAA.  No one hears anything from the Co.  In litigation BBS could win by default (if he had been properly served via a process server or something)- but here he just sent it by mail.- there is no proof that he actually got it

· AAA requires that you “give notice” – which allows service by mail

· However, prof says that the court probably will not confirm an award if there was not adequate notice

· Note- say in a usual case, the party doesn’t respond.  To pick an arbitrator you go to the court, send in your strike and rank list.  If you don’t say anything the court will deem that you find all chooses acceptable

· Does the Cos. Failure to file a response to the demand preclude it from later challenging what BBS alleges in the demand

· AAA rules say you have time in which in which to respond.  If you don’t file- default is that they will consider it to be a denial of all claims

· What if Co doesn’t show up at the hearing,  Do they win automatically and will a court uphold that?

· The parties still have to prove their case.  Even if Co doesn’t show up, he can make his point via letter or something.  

· Ex parte awards are enforceable as long as it complies with their agreement

IV. Structure of Negotiations

· Most negotiations involve a signle issue, and more often than not that issue is money.  

· Where$ is at issue – goal is to max return – receive more / pay less = zero sum negotiation

· Terms of Art 

· Initial Demand / Opening Bid – Important number, sets the tone for negotiatios

· Reservation Value- Point at which the party is indifference between staying in the negotion and walking away.  (aka walk away point)

· BATNA – (Best alternative to Negotiated Agreement)

· Best offer that you have that is NOT part of the negotiation

· Tied to you reservation value

· Example, you work in LA make 80K – and have been offered a job in SF for 100K. 

·  If salary is the only thing that matters to you – then Reservation = 100K and BATNA = 100K

· If staying in LA is worth 10K to you, 100-10=90K then that is your reservation to stay in LA

· If job was for 85K is SF – and you WANT to go to SF (worth 5K to you) – then BATNA is 85K and reservation (to stay in LA) is 85+5=90K

· Example 2 

· Want a car, online can get exactly as you want it online except has GPS (which you don’t want) – and takes 4 months to deliver – 34K.   In store all that you want (with no GPS) _ but wrong color –sticker price- 39K.  Determine from perspective of what need to buy at store!

· BATNA – 34K

· Reservation – wrong color worth  1K (minus for store) and timing is worth 1.5K (plus for store) – so Reservation value = 34.5K

· Example 3 

· P brings wrongful death Lawsuit against Dr. – Dr. offers 10K to settle, P asking for 1 mill.  

· P – BATNA is 30K (reservation- assume 250K)

· Dr. BATNA is 1 mill (reservation 750K)

· ZOPA= range btwn 250-750

· ZOPA – one of possible agreement

· Range between the reservation values of the two parties

· Key is to get them to think hat your reservation is higher/lower

· Within ZOPA all distributive

· Positive Sum Bargain

· Multiple issue negotiation – can convert zero sum situation into a benefit hat is positive for everyone.  

· Expand the pie / win-win

· Pareto Optimality

· An Arrangement can be made that will make both parties happy – better than just exchanging $.  A solution is optimal if there is no other solution that can make one party better of without making the other party worse off

· Ex. Med Mal, there is a cap- so the optimal pnt is the pnt where can’t give anymore without hurting the other party (ex- willing to give 30K but 31K has to be reported, so don’t want that!)

· Example (wrongful death) with Dr. 

· Instead of just paying $, the idea is that you add value other ways –like taking classes, or starting a training program

· You want to add value on each side of the negotiations so each side feels like they are getting something good.  Best way to do this is by turning it into multiple issue neo.

· Sources of Value

· Shared interest or preferences (if parties have non-competitive similarities, they can create value this way)

· These can come at the expense of a 3rd P (like finding a tax benefit)

· Remember difference between the parties too

· Positions (What you are asking) v. interest (why are you asking for this) 

· Ex – in library – one person wants window open – other wants it shut- so open window in another room (both sorta get what want)

· Managing Negotiations

· Probability assessments – everyone makes some type of assessment related to the negotiation.  If the assessments are diff- it might be because they are tied to an uncertain future event.  

· Risk tolerance- identical assements might cause diff reactions- because diff risk tolerance

· Time also has a huge effect- tangible effects (discount rates)- intangible (person desire / utility)

· Facial Expression – look at facial expressions / body language. Question is, can you tell when people are lying / masking (very hard … study shows only secret service agents)

· The Role of Information

· Information is Critical, always should catalog what information you need

· Must consider- 

· Interest (your interest, clients interests, etc)

· Preferences – expand the pie- try to get what is valuable to you

· Priorities

· BATNA and Reservation (figure these out for you and otherside)

· Negotiations Part II

· Litigation Analysis

· Opposing Sides rarely have the same BATNA. 

· Other factors may come into play- (ie work on contingency v. hourly)

· Why BATNAs vary – uncertainty over outcomes, strategic temptations, communication problems (btwn client. Attrny)

· Use litigation Analysis to

· Break down dispute into component parts, analyze the uncertainties (try to put #s on it), quantify the value of components 

· If you do this it give you better estimate of the value of our case.  

· Decision Tree

· Graphical Representation of a Decision showing ultimate issues and influencing factors

· Ultimate issues are those on which the legal outcome of the case turns

· Influencing factors are uncertainties that will impact a given ultimate issues (represented by a percentage)

· Components 

· Decision Nodes (squares) – matters within your control

· Chance Nodes (circles) – not within your control – subject to probability (%)

· Terminal Nodes (Triangles) end of the line
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· Example – Angry Neighbor

· It settle for 500, that is the end of the line.  

· Now, work backward from litigation

· If we litigate, then there is a chance of uncertainty

· Win- get 1000K (40% chance), loose – 0 (60%)

· Decision – settle b/c settle bc 400<500

· If we add a motion for sumJ – Chance that it will be granted (.1) 400-40 =360, so even better to settle

· Example – P v. Dr

· Her attny feels that there are two hurdles to overcome – breach standard of care (90%), causation (70%).  IF either is not overcome, then case over.  

· If hurdles overcome, go to verdict.  Unclear how much will get at trial.  10% chance for 1mill, 20% chance for 200k, and 70% chance at 500K. 

· Work from the right! Multiply and add as you go…

· Damage Calculation:

· 1million (.1) = 100K

· 500K (.7) = 350K

· 200K (.2) = 40K

· Total 490K

· Work Left. Multiply Damages by Causation and Breach

· 0 (cause of death) .7 = 490 *.7 = 343

· 0 (breach Standard of Care)  = 343 * .9 = 308,700

· 308,700 is our litigation value

· Final Analysis – how risk adverse is P?  risk neutral – Reservation value is 308,700.  Risk adverse, take less for a sure thing, prefer risk take the trial

· Negotiation Part III

· Hard Competitive Bargaining – Negotiator takes a hard stand

· High initial demand

· High correlation btwn high demand and favorable outcome / but have to be credible!

· Limited disclosure of information regarding facts and preferences

· Never reveal RV pnt – selectively disclose info to slow bargaining to your advantage

· Few and small concessions

· Threats and Arguments

· Arguments are legal and factual – try tog get the other side off their strategy

· Threats, intended to show other side that unless et favorable outcome, act to their detriment

· Use in a straight distributive setting (fix pie- straight $ settlement)

· Problems- leads to impass, makes parties appear far apart, maybe detrimental to long term relationships

· Soft positioned Bargaining

· Difference is Trust

· Premium placed on maintaining relationships

· Don’t focus on what you can get from the other side

· Trouble if the other side takes a hard stand (may give up to much or have to back-track)

· First Offer Dilema

· Benefits of making first offer – gives ability to anchor around your initial offer

· Benefit of being second- you are not going to leave $ on the table, less risk of you blowing past opponents RV. 

· Good if you don’t have a lot of information about the other side, you can use this to assess their position

· Default, P makes first call

· Reconcile Interests, Not Positions

· Interest define the problem (these are what motivate people, your fears, etc)

· You want to reconcile them bc these are what will satisfy both parties

· ID the interest

· Just ask, why are you here, why haven’t you accepted an offer

· Most powerful interests are basic human needs, (control life, security, economic well being, recognition. 

· Competitive Bargaining

· Negotiations is an information game (sides decide based on what they believe)

· Take an opening position at the margins- and make small concessions

· Estimate your best possible deal, and go a little beyond that. 

· Yours your concessions to shape their perception

· When other side makes concessions, that conveys info about what they value

· Concessions

· Expectation that if you give a concession, will et one back.  But it doesn’t have to be the same size, doesn’t have to be absolute.  

· Making small infrequent and declining concessions – go down less and less

· Select an opening positions by reference to mid-point rule

· ex- You are in a distributive  bargaining settlement, and you think that you are fighting over 0-100K.  It could settle for about 50K, but you think the other side RV is 60.  You should start opening w/ 120 or 125

· Link positions and concessions to convincing justifications / rationales

· Say I am going down X amount bc… 

· Ten Hard Positioning Tactics

· Extreme claims followed by small slow concessions

· Commitment tactics

· Take- it of leave-it

· Inviting unreciprocated offers

· Pushing until they flinch

· Persona insults and feather ruffling

· Bluffing and lying

· Manager as Negoiatior

· Choosing an opening offer

· If you are uncertain, let them go first- gain info (risk fo oing first is that perception can be changed 

· Anchoring

· When there is uncertainty, people fixate around an assigned value- then negotiate towards that 

· Bargainers might change their RV in the face of new info

· So, an opening offer might anchor a position (risk is that it creates impass)

· Negotiation on the Internet

· ClicknSettle.com (30% range then split)

· Cybersettle.com

· Resolveitnow.com (used ranges and math)- profs co- went no where

· Post Settlement Agreements

· Often people have buyers remorse once they leave

· So, if you have more things to hammer out after reach a settlement, may need to go to mediator, negotiate more – go from where you have already settled

· Interesting Studies

· People rarely seek to find out other sides interest- (prob afraid giving away too much)

· Fairness (study people thought unfair to rent shovel $20 after snow storm)- idea that people value fairness certain way, except when it comes to own self interest 

· Behavior Norms

· If you give a concession, expect one in return

· Splitting the difference, (procedural equity) (generally people think splitting is fair)

· Focal points- things not related to the deal, but have impact (like settle for round #s)

· Deal Points

· Deal point that emerge from a procedurally fair process is accepted itself as fair

· Negotiators Dilemma

· Tension btwn tow goals, studies show that negotiators leave $ on the table – but also info exchange does not nec lead to competitive advantage

· MEDIATION CASES

· Evidence Code § 1119 Anything you say do or prepare for mediation should be non-discoverable (with few exceptions

· Wagshal v. Foster

· Facts – this was a contentious real property.  Judge appointed Foster as a neutral case evaluator.  Wagshal signed a statement that the proceedings would be confidential.  After first session W questioned F’s neutrality.  F recused himself and advised the judge that the case could settle if the parties acted in good faith.  Urged judge to order W to make good faith, and question who should bear cost up to that point.  After case settled under new abitrator, W sued F

· Issue: Whether a COURT APPOINTED mediator, acting within the scope of duty is entitled to immunity.  

· Factors:

· (1) whether the functions of the official in question are comparable to those of a judge
· F functioned by identifying factual and legal issues, scheduling discovery and motions, coordinating offers, all which involve substantial discretion.  (mark of judicial function)

· W argued that task diff from authoritative judicial function- crt doesn’t buy

· (2) whether the nature of the controversy is intense enough that future harassment or intimidation by litigants is a realistic prospect; and 
· Def. enough to inspire disappointed litigants to recoup losses by harassing mediator in another forum (almost always a given)
· (3) whether the system contains safeguards which are adequate to justify dispensing with private damage suits to control unconstitutional conduct.
· Adequate safeguards are present.  W was free to seek relief from the appointed juge, or could have even asked for judges recusal bc bias of judge

· W said there is an exception, bc not acting in scope- crt rejects this

· The immunity argument would have been much harder to make if they had gone outside the crt system (and wasn’t a crt evaluative process).  

· Rinaker v. Superior Court

· In mediation guy admitted that he didn’t know who threw the rock at his car.  At trial the D wanted to call the mediator for purposes of impeachment.  Does the Cal Evidence Code deem this information confidential?

· Is a vandalism action in juvenal crt a civil action (so § 1119 applies)

· But now you have a constitutional right that is in conflict (right to confront accusers, cross examine) also interest against perjury

· When we balance those interest against confidentiality – the balance is agaistn confidentiality. 

· So the court has thi super limited holding- (allowing in camera review) only for these limited right to confront cases

· Note Acts v. Impressions

· When balancing this what he actually said weighs stronger than the mediators impressions (what the mediator was thinking)

· Olam v Congress Mortgage

· P took out a loan with D.  She eventually couldn’t make the payments and defaulted.  She had a work out agreement, but she defaulted on the loans. Tried to settle many many more times.  Finally as some point reach a settlement She brought case saying couldn’t be enforced because she hadn’t freely consented (says physically, emotionally, intellectually incapable for giving consent).  Both parties want mediator to testify about the mediation and waive confidentiality

· Issue, whether evidence fo what happened during court sponsored proceeding includes testimony of the mediator, can be used to present the issues in a case

· Here, balanced the benefits of hearing testimony to the burden on the mediation process (chilling effect if things are confidential)

· Before even get the mediator in camera, consider what the risk would be if they don’t testify, then bring them in camera to testify in a closed session 

· The benefit is always going to be in the interest of justice

· The information they were after was IMPRESSIONS (and not acts anymore) 

· Foxgate v. Bramalea 

· Suit for construction defects.   P comes with all these experts, D is late and comes with no one.  The mediation is canceled.  P filed to impose sanction.  The judge mediator filed a report reciting Ds attempts to delay in support of P’s motion.  D argues, confidentiality.  

· Does a juically created exception permitting mediators to report bad faith conduct violate the statutory guarantee of confidentiality durin mediation

· Crt App – did balancing btwn confidentiality and bad faith mediation- said more important that people mediate in good faith

· Supreme Court Says – NO! Congress has already doen the balancing for you!

· Statutes at issue – 1119 (all communication confidential) and 1121-(cannot consider mediator reports/ evaluations)

· Crt says that the statutes are clear and unambiguous.   Judicial construction not permitted unless cannot be applied according to their terms  or doing so would lead to absurd result, thereby violating intent of leg.  

· Distinguish from Rinaker, because we are not concerned here with Const DP right 

· Code Civil Procedure

· 618- Voluntary process, where the parties agree to a referee

· 619- Parties haven’t agreed to referee 

· used to be abused by judes (featherbedding)

· Today additional leg. restricted

· Must eb something that absolutely must be referred

· If there is an economic proble, cap fee

· Under 638, 639 you are an officer fo the court- and are expected to provide info back (a report saying I think this motion should be decided this way)

· So here, this conducted under a 638 – which I guess took on a mediation characteristic.  However, the SC doesn’t really consider this at all, they just wanted to get rid of the confidentiality exceptions

· Why would someone want to settle in bad faith

· Buys them time, cost (expensive to bring experts), want free discovery, think get more at trial, big firm dragging feet, want to set precedent

· In those cases, all the mediator can do is try to build communication bridges, add value 

· Rojas v. LASC

· Owner of an apartment complex is sued for construction defects.  Went to mediation.  As part of the mediation did a bunch of tests/ photos. Got to mediation settled – agreed to fix it.  Now they want to sue bc sick.  Ask for the photos and tests, because they cannot get access to the info anymore. 

· Crt App – said not protected because they are raw evidence (as compared to derivative materials)

· CA SC- Says that the leg specifically intended to protect all kinds of writings (including photos).  Moreover, since they were produced for mediation, they are protected

· So when is Raw Evidence Discoverable?

· Cannot discuss anything that occurred at mediation

· So if P introduces E at mediation, but not at trial, D is out-of-luck

· If P introduces it at trial, it becomes discoverable

· Or a party could have used their own evidence in a subsequent trial

· Other Exceptions

· (1) Everyone says they waive

· (2) The person who prepared the evidence for themselves can consent to the use do the evience 

· Still have the small Rinaker and Olam exceptions (Question, how limited are they?)
· Eisendraft v. Superior Court

· H and W have a divorse settlement and reach an agreement (but H didn’t have counse).  Later, he says, now that I have looked at it, I need to make some changes.  W says that he is not telling the entire story, and needs to have the mediator testify as to what went on in the mediation.  

· Can you impliedly waive your right to confidentiality?

· W argues that H impliedly waived

· Crt says more or less, the only way you can waive is EXPRESS CONSENT!

· Crt distinguished Olam and Rinaker

“Nothing in Rinaker or Olam disturbs our conclusion on this matter. Unlike Rinaker, no constitutional right touching the presentation of evidence is implicated in this case. Furthermore, Olam did not address the question of statutory interpretation presented here.”  

Also, crt mentions that these cases were “extraordinary”- Olam dealt with issue of compentency with a in camera review to determine application- and Rinaker const right to present evidence
· Here, even if both parties waived, we would not allow

· Also Mediation covers everything leading up to mediation- through when you sign agreement – so even stuff that happened outside mediator’s presence is still part of it

· The Mediation Process and the Role of the Mediator

· Methods for generating Settlement Options

· Brainstorming 

· Using Nominal group Process

· Individuals invent solutions which are then evaluated by small groups

· Discussion Groups/ sub-groups

· Developing Hypos

· Single text negotiating Doc

· ID all the interest of the parties, and create a text that tried t make everyone happy

· Use outside resources – 

· Outside experts provide alternative point of view

· Preparing everyone for Mediation

· Choosing the Mediator


· Work with someone from the past if possible (they know how you work)

· c.f. arbitration where you want a clean slate every time to avoid appearance of bias

· Do not choose a message taker

· Do not choose someone who is so strong they will just impose their will

· One guy suggest interviewing the mediator before (there are no issues with ex parte comm.)

· Ten Questions 

· What is the purpose of mediation

· Don’t want them to say settle at all costs (rather say settle if at all possible)

· As a Mediator, who is your client

· “all parties involved in the process” (not any particular party or the settlement agrmnt

· Will you ask for my bottom line

· Lawyers don’t want to give until time

· What is your mediation format – (want flexibility)

· What is our mediation Style (again, want flexibility)

· Will you talk to me before the mediation

· Will you follow up after the mediation is the case doesn’t settle that day? (want yes)

· Are there administrative fees or hidden costs? (billing practice? Charge for travel? Study?)

· Do you give a form settlement agreement (Careful about this, bc every settlement is diff)

· Make sure you have an agreement already drafted with the language you want

· Preparing Yourself for Mediation

· Prepare your self (a bad settlement might be better than a good trial)

· Timing

· Best time is close to discovery cut off, but before expert depositions

· Because no time left for discovery, you can reveal smoking gun

· 100 days before trial

· Mediation Briefs

· Keep it short (less than 5 pgs). 

· Brief sum of fact (all, good & bad), procedural history, controlling law, your position

· Day in the life videos (esp for bad injuries) – shows other side how will affect jury

· Computer Grapics

· Pull the Sheets  (verdicts that relate to your case)

· Preparing Your Client

· Sit down discussions – what to tell them

· This is win-win.  (win if you settle, if you don’t, you have lost nothing)

· Everything is confidential

· Process is a game to discourage.  The other side will say a lot of things to keep this from going forward.  Don’t take it personally.  Have the client read the briefs

· Agree on a number with your client (use ranges)

· Prepare your client to Testify

· Prepare your experts

· Use of experts depends on the size of your case, can help validate your positions

· Preparing your opponents

· Tell them who is coming

· CCP 998

· By law, if you say we will except this offer, and you o to trial and are awarded a number HIGHER, then 998 says the other side has to pay your fees

· So you tell the other side that you are issuing a 998 (without telling them for which number)

· Prepare your mediator

· Tell them what you want to see

· Be prepared in your heart to actual try the case

· A Mediators Perspective

· Mediate early, know your mediator, be prepared, comes w/ a price tag, help mediator understand your side, confer with opponent (try to settle on phone first), 

· be prepared, share memo (one for mediator one for opponent), select right client representative (usu. you want someone with authority to settle but not someone emotionally involved  (like sexual harassment, dont bring harasser) unless something like car accident

· prepare your client, schedule joint sessions strategically (focus why client should be compensated, not wrong of other party), prepared to invest time, listen actively, think ahead (what will next offer be), 

· understand importance of opening offer, evaluate offers realistically, be creative and open to diff approaches, 

· understand how to break impasses (think creatively, structure the deal, change dynamics, mediators proposal), close with written agreement.  

· Posner Article

· Anger lessens probability of settlement (emotions cloud decision making)

· Lawyers can impede Settlement with their own agenda

· Mediators may assist the negotiation process

· Brign parties together

· Establish constructive ambiance

· Collecting and carefully communicating selective confidential info

· Help clarify value, deflate unreasonable claims, seek joint gains. Keep negotiations going, articulate rational for agreement

· Mediators can accomplish many things

· They can met with the parties separately

· Confidentiality lead to candor which leads to a more accurate assessment

· Control the negotiations by selectively providing info (can slow down the process, revealing things more slowly)

· Mediators are not subject to the parties anger, they are a soothing presence

· Can deal with the parties directly, without the lawyers

· In one shot money disputes, the mediator should have a diff approach.  They must be more judgmental and better negotiators

· 12 step mediation process

· setting the ground rules and the line-up (like the judge Williams speech)

· presenting those winning positions (determine if joint or sep session appropriate)

· Probing for weakness and enlightenment (ask leading Qs to get more info)

· Rehash prior settlement negotiations

· Evaluate the merit (in caucus) – (not where you discuss numbers) 

· After discuss merits, always ask, do you agree

· Determine realistic expectations

· Report Dollar figures to other side

· Don’t give bottom line, resist throwing out # what you think it will settle at, say things like I am going to need another 50K.   

· Note anchoring, you are not saying I think this is worth X, rather say I think the other side will need to see $X

· Generate a settlement range

· Settling things up for the finale (say things like I think there will be two more rounds)

· Looking for signs of movement (when things slow down, change things up)

· Offer creative compromise

· Splittign the difference

· Mediator Orientation

· Riskin Grid

· Evaluative ( Facilitative (Y axis)

· Evaluative, impose will on client (think retired judge)

· Assume that the parties want and need direction as to what would be an appropriate settlement based on law or industry practice. 

· Facilitative, (Think community mediator Volunteer)

· Assumes that the parties can come up with the best solution, so the mediator’s job is just to facilitate communication

· Narrow ( Broad (X-axis)

· Narrow- single issue case

· Where the problem is defined by the positions that ht eparites have taken

· Usually looking at win/loose straight distributive case

· Here, likely case outcome dominate the discussion (this is what it will take to make the person whole)

· Broad, complicated cases broad societal interest at play

· Where broad interest lie beyond the position

· Mediators need to go beyond the narrowly defined interests 

· Talk about what need to feel whole

· Multi-Stake holders at multi-levels

· Ex- Burbank Airport / Environment cases

· Evaluative Narrow

· help the parties understand the strengths and weaknesses of their positions and the likely outcome at trial. 
· typically will first carefully study relevant documents, such as pleadings, depositions, reports and mediation briefs. 
· Predicts Crt outcomes
· Assesses Strength and weakness of legal claims

· Urges/pushes parties to accept a narrow (position based) settlements
· The Evaluative-Broad 

· helps the parties understand their circumstances and options. However, she has a different notion of what this requires. So she emphasizes the parties' interests over their positions and proposes solutions designed to accommodate these interests. 

· In addition, because the Evaluative-Broad Mediator constructs the agreement, she emphasizes her own understanding of the circumstances at least as much as the parties'."

· The mediator "also provides predictions, assessments and recommendations. 

· But she emphasizes options that address underlying interests, rather than those that propose only compromise on narrow issues."

· Predicts impart on interests of not settling

· Urges Parties to accept broad (interest based) settlement

· The Facilitative-Narrow
· The mediator "plans to help the participants become realistic about their litigation situations.

·  He does not use his own assessments, predictions or proposals. Nor does he apply pressure. Moreover, he probably will not request or study relevant documents, such as pleadings, depositions, reports or mediation briefs. 

· Instead, because he believes that the burden of decision should rest with the parties, 

· might ask questions—generally in private caucus—to help the participants understand both sides' legal positions and the consequences of non-settlement."

· Ask questions about likely court outcomes / helps parties be realistic about litigation

· The Facilitative-Broad 
· The mediator "seeks to help the parties define, understand and resolve the problems they wish to address. 
· She encourages them to consider underlying interests rather than positions and 
· helps them generate and assess proposals designed to accommodate those interests."
· Riskin
· First published 94
· Gaps between theory and reality
· Theory says mediators don’t eval (and they do),

· Theory says purpose is to focus on interest of the parties and not legal claims

· Theory says greater opt of self determination 

· Problems with terminology, labels (when supposed to be continuum).  In 2003 Riskin changed things a bit, but we still use the original

· Introduction to Mediation

· Labor mediation was the first significant in the US


· Formal rules / bargaining processes / multiple interests / well developed positions

· Family Law Mediation

· Mediation is required for all child custody or visitation issues.  

· Unique aspects of family law mediation

· Therapeutic or facilitative styles are the norm to deal with emotional issues

· Mediators must be firm to handle emotion nature

· Face to face mediation not good bc emotion runs deep!

· Collaborative mediation (where the parties do the negotiations to leave happy

· Community Mediation (community centers)

· Empowerment w/o crts

· Characteristics

· Common, classical mediation – totally facilitative

· Must be voluntary

· Results achieved without regard to how crts decide

· Settlement promotion - ?

· Crt answer to litigation boom of the 70s and 80s.  – Goal to promote settlement. 

· Cooperative Problem Solving –interest-based approach evolved into collaborative law mvmnt

· Look at the big picture of a case, and try to resolve go beyond short term – avoid crts ??

· Evaluative Mediation-Used by most judges and lawyers

· Public Policy Dispute Resolution – gov agency issues that involve general areas of public interest - ?

· Systems Design –Purpose to instutionalize ADR ?

· Cybermediation

· Mediation Processes

· Voluntariness- parties can be coerced into mediation, but cannot be forced to settle

· Mediator Role – varies, but they must

· Remain neutral, facilitate communication, engage in problem solving

· Classical Mediation

· Intro remarks, statement of problem by the parties, info gather, problem id, problem solve, write it down

· Stages

· Intro- seating indicates relationships.  Consider communication/ control. Deal with non-participants (kids) from beginning

· Preparatory Statements- Outline roles, benefits of participating in mediation

· Confirm Case Data- mediator demonstrates understanding

· Handover- encourage passive/emotional participants to speak

· Establish protocals

· Discussion of expectations or positions

· Reviewing Guidelines

· Statement of the Problem by the Parties

· Allow the parties to phrase the issues and provide the mediator with information and insights as ot the actual emotional issues

· Person who brought the mediation oes first

· If lawyer makes statement, then mediator may give party chance to speak too

· Mediators, do not accept issue as framed, bc people slant / people vent

· It is ok for people to vent, let them get that out, just give them a path to bring them back in  (okay, Ive heard your side)

· Mediation is NOT is search of the TRUTH, it is merely a way to solve problems

· Resist temptation to give suggestiosn too early

· Information Gathering

· Occurs in the Break-out session (caucas)-mediator guiding session w/open eneded Qs

· No Yes/No– rather “what about” “how about” – repeat back key phrases / summarize

· Psychology of Mediation

· People fixate on numbers – famous cases, anchoring, exercises

· Data will trump intution

· Be likable

· Manifest Authoirty, (people trust things beter from ppl w/ authority

· Make is sound like offers come from most credible source

· Use deadlines (if we don’t settle today, have to start prep for trial) – create urgency

· Highlight social Proof – (people more likely to go along if others have in past)

· Get them to commit – (if I can get you 50 more, are you with me?)- great tactic!

· Mediation Advocacy

· Role of the attorney is to advise about ADR- what is going to happen

· Client should face the mediator when talking (not the other side)

· Speak to be understood (educate the mediator – don’t be arrogant)

· State only the facts

· Never argue with mediator

· Poker face, no reaction to numbers

· Act as if in front of jury

· Don’t ask Qs that you don’t know answers to (don’t ask or answer difficultQs)

· In Advance planning

· Even though you have an ADR clause, it can be modified

· Need to consider what will happen if don’t settle

· If there are question matter of law – Evaluative / Credibility- Facilitive

· Lawyer should

· Take charge of initial causcus, don’t disclose bottom line, watch for clues form otherside, orchestrate your mediator (don’t let mediator get mad at you, say they are playing hard ball, so we are saying), refrain from using mediator to communicate extra-mediator threats, hold back some info until final caucas, Caucus with your client privately, have a reason for movement, have authority to settle (or don’t say you can accept something), don’t talk about mediator fees as an element of settlement

· Representing a Client

· Attorney as non-participant

· Classic form, let parties have mediation attorney may not be there- ex. Small claim

· Attorney as silent advisors

· Role where attorney is available, but doesn’t participate actively in the creative process (family law model)

· Attorney as co-participant (attny and client speak)

· Attorney as Dominant or Sole Participant (legal issues discussed, or settlement range outside of clients control)

· Med Mal- have to try to et the point across without alienating or accusing.  Empathy is best model

· Post Meditiation

· IF No settlement- prepare for trial, partial settlement? Try another ADR process?

· If settle, - convert agreement into judgment, consider practical compliance matter (in writing!

· Atty as Mediator

· A mediator is not there to give legal advise, and must remain impartial

· Mediation Agreements

· Appearances at mediation

· Getting the right people in the room

· Sanctions (for crt programs)

· Impasse (when there right ppl aren’t there)

· Counsels job to make sure right ppl present 

· Court ordered

· All counsel and parties (include insurance reps) must be there, including insurance reps.  Only mediator can excuse prty

· Ethical Standards

· Counsel- duty to appear, maintain confidentiality, avoid conflicts of interest, provide notice and obtain waivers when aggregate settlements are involved

· Open issue – to advise about mediation options, scope of client authority needed ot settle a matter.  

· Apologies – Use them!  VA hospital “apology policy”

· Insurance 

· duty to defend v. duty to indemnify

· Defend- they will pay for an attorney to defend you in court

· If there is any chance that you will be covered by insurance on any CoA – insurance must cover you regardless of merits.  So this is VERY broad

· Indemnify- If you loose, insurance will cover

· Burning Limits Policy

· Where all the costs associated w/defense come out of the policy.  Any amount settled for in excess of coverage comes out of policy.  Puts pressure on settlement. 

· If all spent before trial, have to get own counsel

· Failing to Defend

· Insurance Co may deny coveage bc falls outide scope of K

· An insurance CO that chooses to defend can collect fee for things outide the policy.  They can also decide what to settle / direct the case 

· Who pays what 

· Any settlement below policy – insurance pays

· Cannot pay and run – cannot say our liability is 50K so we are going to dump $ in and get out of cas

· Has to defend until the end or D lets them out (get a release)- unless burning limits

· Insurance Liability

· Reservation rights

· cooperation clause- you agree to work together to resovle disputes

· consent- If we are going to pay within policy limits, then we are goin to decide what to pay

· Denial of coverage, insurance co is on the hook if they don’t defend and they are wrong

· Enforcing Mediation Agreements

· In the business context there is an expectation of enforceability

· Therefore in business there is a higher compliance w/ mediation than crt awards

· In Community context, the opposite is true

· Focusing on enforcement can have a negative effect

· To be legally enforceable, agreement must satisfy the requirements of K

· Must be in writing

·  Once entered, has the effect of a judgment

· enforced under K law (will not bring up initial dispute)

· Defenses

· K defenses

· Duress

· Mistake (most common)

· Fraud

· Unconscionability

· Other issues

· Problems with drafting get everything done w/signature before leave)

· Specific Enforcement (make sure language is enforcable)

· What if one party repudiates

· Maj. View- before entered into judgment, then K unenforceable- and you are back to original dispute

· If it is entered, then the only issue is did I sign it (K issues)

· Roll of the Mediator, Case Analysis

· Foster v. JAMS – Arbitration 

· Foster is a custom home builder. L bought a lot but turns out F couldn’t build what they initially promised.  L trying to recover 1.7 million.  Foster was incorporated, but L wanted to pierce.  The Judge, from JAMS issued a decsion both against F and his corporation.  When they went to affirm the award, and the court vacated the award against F. F brings suit against JAMS. 

· Issue, does judicial immunity cover not only substantive issues, but also jdx issues?

· Crt says that due to the nature of the pleadings, it was foreseeable that JAMS thought they had jdx – So it wasn’t malicious

· Since not malicious, burden shifts to the P.  Here, he couldn’t show anything to even make it past SumJ

· What would be enough to get beyond SumJ on this issue

· Case where mediation should have  been 5 days – went 35 (billing 1million in fees)

· Where arbitrator fixes the award

· Phillips v. JAMS

· Dispute between reseller and supplier.  They reached an agreement and settled.  Tey also agreed that if they had a dispute again, Bates (from JAMS) would serve as the arbitrator.  Three years later, they have a dispute again.  P has no mony, and wants a decision rendered.  B says, this case should settle.  He withdrew from arbitration and refused to render an award.  So P sued B and JAMS for breach of K (saying he tried to coerce me into settling)

· Issue, is the failure to render an award protected by judicial immunity?

· Crt says there is a CL rule that arbitrator refusing to render an award at all looses immunity, because they lose the appearance fo a judge

· Balance – protecting arbitral actions v. contractual obligations

· Here, (it was demurrer only) the court said that you are protected in your actions, but your took NONE here, and that was a breach of K

· There are very limited ways to vacate an award – and few ways to get at a provider.  However, one way is breach of K (for example, breach of K that the arbitrator will be neutral)

· Court Annexed ADR Processes

· Range of Processes- order of procedural formality

· Court Annexed Mediation

· Ordered by crt into mediation.  (involuntary)

· Mediators chosen from list n ARD office

· Compensation- give you 3hrs free… pay after than

· Can be compelled to participate & have settlement auth w/you – but no have to settle

· Judicial Settlement Conference

· Conducted by a judge (usu the sitting judge) change up styles form facil to eval

· Early Neutral Evaluation (ENE)

· Lawyer with knowledge in the area meets w. parties soon after file case.  

· Talk to both sides, and narrow to common issues

· Create report eval case- try to settle before show report- if cant – they get report and continue to try to settle/ talk about how to proceed

· In trial, report admissible

· Court Annexed Arbitration

· Mandatory, non-binding process 

· Goes through arb- rendered award (sorta like more formal ENE)

· Either side can hear it de novo

· Mini Trial

· Present shortened case in front of representative of party w/settlement authority.  Then try to get parties to settle

· Example case

·  neutral present simply to moderate the session. 

· Most discovery postponed (any done was decided by neutral)

· Loosing prty pd fees if no settlement was reached

· Neutral could submit written Qs to experts

· Rules of E didn’t apply

· Written material prepared, remains confidential

· Summary Jury Trial

· Shortened trial (usu less than a day) with a judge and small jury.  Jury verdict advisory and non-binding.  Usu same judge as your trial judge

· Other processes

· Baseball 

· Each side gets one hour to present argument and half hour to rebut.  Awards handed down wo comment w/in 24 hrs.  Arb picks one fo the numbers presented

· Encourages settlement  - greatest impact on those most risk adverse

· Golf (night baseball)

· Arb makes an award (but doesn’t say) – the party who presents a proposal closest wins

· High low

· Parties agree to range of potential figures- Arb does not know limits and renders an award.  If # is outside rane, the award is modified within the range

· Med-arb

· Most common in public sector.  (prof doesn’t like it so much)

· Mediation, but if cant make a decision, mediator puts on arbitration hat and arbitrates

· Rent-a-judge (judicial reference)

· Judicial Referees are officers fo the court – hear case/ assist in handling subject to review

· 638- voluntary (general reference)

· appointed by agreement of the prts “to hear and determine all issues in an action or proceeding, whether fact or law, and report a statement of decision”

· Parties will determine what issues are heard 

· Decisions are binding

· 639 – involuntary- (special reference)

· when too complex, so send to judge with more experience.  

· Judge must prove – complex factual issue, taking of an account, special proceedings, extensive discovery

· Not binding, but often just rubber-stamped

· Process, each party submit 3 names and crt picks one

· Often, a K will provide for judicial referee

· Idea is that they don’t want arb because they don’t have to follow the law. So they write K with ADR for judicial reference.   They have to follow law and subject to app review (developers like them!)  

· There clauses subject to unconscionability.  (Woodside Homes v. Superior Crt)- crt analyzed the judicial reference clause for both pro and sub unconscionability

· Private Judging

· Appointed pursuant to CA Const. 

· Parties must stipulate ot the process (written, filed with presiding judge)

· Stipulation must provide name of judge and proof he has taken oath

· Procedure- mirrors bench trial- judge renders appeallable decision under CA law (R of E apply)

· Difference btwn referee and private judge

· Private judge can only be appointed after case is filed

· Referee authority ends after final report / private jdge retains jdx throughout

· Even on appeal, private judge gets it back

· Arb. Private judge

· Private judge cannot enter process contractually

· Parties must agree on judge (no appointment)

· Follow procedural rules of crt (not provider)

· Rules are appealable

· Don’t have to conform award for entry of judgment

GUEST SPEAKERS


· Judge Williams

· Judge can order parties to settlement, but that J cannot hear the matter except with the consent of the parties. 

· Multi-door court houe, is the concept that the court is not just for trials- but that there are other ways to resolve matters 

· Classic view is that they are last min, heavy handed, highly evaluative (saying you REALLY don’t want to go to crt).  Motive was to et things out of the crt room.  

· Mediation – done by neutral mediator wit no pwr (this is more the style the judge takes) 


· Operative word- CHOICE

· MSC Process

· Judge orders settlement conf. 

· (1)they get date and 

· (2)have a pre-MSC phone call

· Discuss who coming in, where do you stand for discovery, etc

· Need right people (respect, effectiveness, credibility)

· (3) Submit briefs 3-4 days before

· (4) Review briefs

· (5) Meet Lawyers (right people here? Read briefs? What I’m here to do…

· (6) Meet the Parties.  

· You have a choice –it may be the last time you do, not every case should settle.

· Settlement Saves: time, money, risk, stress

· Settlement Facilitates: creativity, preserves relationships, future (plan for it and stop fighting)

· (7)Meet with each party individually (listen, go back with new # and reason, confidentiality)

· He isn’t evaluative- (rather he asks Qs)

· He doenst do the joint session

· RALPH WILLIAMS

· (top 30 neutral in CA)

· Move to regulate area more

· Proposal to add to the rules of prof responsibility

· Last yr, forced judicial ADR counsel to have active law licenses (and proposal that this should apply to everyone)

· Fear that they will cap fees

· Bad things in Mediator

· When they can’t settle

· Didn’t read the briefs

· Low wrk rate  (don’t do much, just wrk as a message passer)

· Better if they do things ot bring the parties in, ex do a decision tree 

· Anchoring technique- gravitate towards familiar, so say early in the mediation a number, so the parties will move towards that

· Good Mediator

· (1) Can close a deal

· However, settlement rate is not best indicator, bc often best mediators get hardest cases.  Then just trying to create value!

· (2) Good Work Rate

· (3) Prepared

· Committed to settling, but not blindly (don’t want someone to take a bad settlement)

· His style

· He doesn’t like joint sessions 

· Will do them if he has to.  Before gives one, asks what good will it do, show are we going to accomplish that, how long will it take (keep it short)

· Though you come in with a plan, it will roll and develop throughout the day

· Find the “drivers” in the case as fast as possible

· Ask Qs like (why, how, tell me) not (do, did, does)

· If settlement stalling- change seats around, and ask, what do we need to do to keep moving

· Eye always trying to close, and if not close get value!

· Never close case at expense of lawyer (Don’t want to make lawyer look bad)

· Joint session either take head seat, or if process needs to be controlled, he takes seat infront of window

· Note (from next day lecture), anyone can leave sesson at anytime, including the mediator (can say, not going anywhere, wasting my time)

· Pet Peeve Behaviors

· Atty not prepared

· Clients who don’t listen to atty

· Role of Writing (brief)

· Critical, short (less than 10pgs) well focused that id’s parties, facts, proceural status, damages, and drivers in the case.  Write to inform, not win (but ok to create a lean)

· Case selection for ADR

· Right now, mediation is the standard (arbitration is in disfavor)

· Ask, as a lawyer, how does this serve my clients goals

· When take a case to mediation- need equal knowledge base on each side (hard to settle if knowledge/pwer difference)

· Career path? None, just a bunch of old white guys
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