ARBITRATION CASES

AMF v. Brunswick
You can have an arbitration even if you don’t call it an arbitration.  The court looked at four factors:

1.  The plain meaning of the words

2.  Which forum was best suited for resolving the dispute

3.  Issues of fundamental fairness and equity

4.  Public policy – in favor of non-judicial forum
Cheng-Canindin v. Renaissance
Internal grievance procedure so one sided that it wasn’t even arbitration…
Arbitration requires:

1.  The intent of the parties to enter into a binding arbitration agreement

2.  The opportunity for both parties to be heard

3.  Some mechanism – such as a third party decision maker chosen by the parties – to ensure a minimum level of impartiality

Prima Paint

If a contract is challenged for fraud in the inducement, the arbitration clause can be separated and will be upheld unless there is a separate complaint that there was fraud in the inducement of the arbitration clause itself.

The doctrine of separability – fraud in the inducement is for the arbitrator.  Fraud in the execution is for the court.

Fraud in the inducement of the arbitration clause, itself, is for the court.

First Options of Chicago v. Kaplan

The court applies a “clear and unmistakeable” standard in order to determine if a party has agreed to arbitrate – and what issues they agreed to submit to arbitration.

IN THE ABSENCE OF A CLEAR AND UNMISTAKEABLE AGREEMENT TO ARBITRATE, THE DETERMINATION AS TO WHETHER A MATTER MUST BE SUBMITTED TO ARBITRATION WILL BE DECIDED BY THE COURT – NOT THE ARBITRATOR.

Howsam v. Dean Witter Reynolds

Issues of SUBSTANTIVE arbitrability are to be decided by the court.
Issues of PROCEDURAL arbitrability are to be decided by an arbitrator.

Look at the expectations of the parties – 

The court looks at whether there is a valid agreement to arbitrate a particular issue – once they do that, they are out.

Buckeye
Arbitrability and severability – severability goes to unconscionability analysis.  
Arbitration clauses are severable – and unless the challenge is to the clause, itself, the issue will be determined by an arbitrator.

Badie
Can’t add new terms – only modify old terms.  Looking for voluntary and agreement.

Gateway
There was agreement – they just didn’t realize it.  They agreed by use.

Armendariz
You look at arbitration agreements by reference to contract law – these are looked at in light of the relevant state law.
Mandatory pre-dispute arbitration – okay if it’s fair.

Five factor test to determine fairness…

1.  Must have a neutral arbitrator

2.  There must be more than minimal discovery – plaintiff must be provided with the means to conduct adequate discovery
3.  There must be a reasoned, written, award – in order to allow for judicial review

4.  There can’t be any limits on remedies – including that you can’t limit legal fees

5.  There cannot be any unreasonable fees for access to the forum – employee must not bear the burden of paying costs or fees in excess of what they would have had to pay in a judicial forum
Circuit City 

Unconscionability and choice of law.  You cannot have state laws that limit arbitration clauses qua arbitration clauses, BUT, general contract defenses – such as fraud, duress or unconscionability – will invalidate a contract and thus the arbitration clause.  

Severability – you could sever the unconscionable provisions, but in this case, the contract was too one sided to save…

EMPLOYMENT AGREEMENTS – COVERS STATUTORY CLAIMS

Engalla
There was fraud in the inducement of the arbitration  clause – Kaiser represented that their arbitration process was fast and fair.  It wasn’t.  P. relied on the misrepresentations and was harmed.

This is in the province of the court.

Hooters

Statutory discrimination claims ARE enforceable – unless Congress intends to preclude waiver.

HOWEVER, they must be fair – and if one party materially breaches the agreement by establishing rules that are egregiously unfair, it will NOT be enforced.

Thompson

Binding non-signatories.

5 Possible Ways to Bind a non-Signatory

1.  Incorporate by reference – new agreement that incorporates existing agreements

2.  Assuming the obligations by contract

3.  Agency theories

4.  Alter ego – pierce the corporate veil

5.  Estoppel – detrimental reliance

If a signatory is trying to bind a non-signatory, it is an uphill battle – for example, when a signatory is trying to bind the parent company of a subsidiary.  Unless one of the above five ways applies, the parent company will probably not be bound.

If a non-signatory is trying to bind a signatory, this is easier – because there is a presumption in favor of arbitration AND the signatory has already demonstrated a willingness to participate in arbitration.

Green Tree

A court order compelling arbitration IS a final order under FAA § 16 and is thus immediately appealable.

If an arbitration clause is silent as to who pays – the burden of proof is on the party opposing arbitration to show that the actual costs will have a chilling effect on their ability to arbitrate – as an example, the person opposing arbitration will have to show that it was more expensive to arbitrate than to litigate.

Wilko 

No longer good law – SCOTUS created a public policy defense to the enforcement of arbitration agreements pertaining to statutory rights.  Rationale was that arbitrators might no adequately protect statutory rigts.
Mitsubishi

When you choose to arbitrate, you don’t waive any of your statutory rights – you are just submitting them to a different tribunal – and parties can limit the scope of an arbitration agreement to exclude certain provisions.
Arbitration is particularly important in international disputes because issues of fairness dictate that the if the parties have agreed to this is will probably be superior to a decision under local law – in addition, you can get an arbitrator who is better versed in international law.

Gilmer (Age Discrimination in Employment Act)
1.  Federal statutory claims can be subject to compulsory arbitration unless  CONGRESS HAS EVINCED AN INTENTION TO PRECLUDE A WAIVER OF JUDICIAL REMEDIES.

2.  There is a policy and presumption in favor of arbitration

3.  An inequality in bargaining power is not sufficient to invalidate an arbitration agreement UNLESS it rises to the level of unconscionability.

EEOC

Are claims brought under Title VII arbitrable, given that the statute explicitly provides for jury trials – YES, the court says that given the presumption in favor of arbitration and a lot of case law  holding that arbitration doesn’t diminish rights, arbitration will not be precluded unless Congress has expressed a clear intention to preclude arbitration.

Southland

Section 2 of the FAA preempts state laws that restrict arbitration – in any case involving maritime or interstate commerce.  Thus, state courts CANNOT apply state laws that invalidate arbitration agreements qua arbitration agreements.
National policy favoring arbitration.

FAA is based on the Commerce Clause – thus it applies in state court as well as in Federal.  This is supported by the legislative history

The FAA was Congress’s answer to common law hostility toward arbitration and thus should have broad reach.

Allied-Bruce Terminix

The FAA applies to all contracts coinciding with Congress’s Interstate Commerce Power.

“Involving commerce” indicates Congress wanted to exercise its Commerce Clause power to the fullest.

“Evidencing a transaction” basically means was there any commerce in fact – very broad interpretation.  The court applies an objective, rather than a subjective standard.

The bottom line is that the FAA is to be construed in the broadest fashion possible, thus making it applicable to the largest number of arbitration agreements.

Circuit City

The FAA exclusion for “other classes of workers engaged in interstate commerce” ONLY applies to employment contracts of transportation workers…

THUS, the FAA applies to all other employment contracts

Discover Bank

Class action waivers are not per se unconscionable – but if they are in a contract of adhesion in which large numbers of people suffer small amounts of harm, they may be…
Procedurally unconscionable  if they are contracts of adhesion.

Substantively unconscionable if they operate as exculpatory clauses which are contrary to public policy.

Volt

The FAA is the default – but if the parties have agreed on the CAA, then that applies even if the contract involves interstate commerce.  You only look at the FAA if there is nothing else.

This is not inconsistent with the FAA – the FAA is designed to place arbitration on the same footing as contracts and it isn’t intended to occupy the entire field of arbitration.  NO field preemption.

Mastrobuono
Punitive damages can be awarded in an arbitration agreement – unless the agreement explicitly precludes them.  The rationale is that you get the same rights in arbitration as you would in court – and unless you waive a right clearly, the court is not going to assume that that was your intention.
Discover Bank v. Vaden

The FAA does not confer independent federal jdx.  If the underlying well pleaded complaint would confer federal jdx, then a federal court may hear the petition to compel arbitration – otherwise, it is for a state court to hear.

Birbrower
You must be an attorney in the state in which the arbitration is being conducted in order to represent a party in an arbitration – otherwise it is UPL.  

Commonwealth Coatings

The FAA wasn’t only intended to provide for arbitration – it was intended to provide for impartial arbitration.  And given the great power of arbitrators, we need to watch them closely.  Arbitrators are required to disclose anything that might create an impression of bias.
Jevne

California can adopt ethics standards for arbitrators – but if they conflict with the standards adopted by Self Regulatory Organizations (like the NASD) which are goverened by a federal agency (like the SEC) then they will be preempted.
Advanced Micro Devices

Can an arbitrator fashion a remedy beyond that which could be available in court?  Under what standard should a court review an arbitrator’s award?

The arbitrator has the right to fashion any award, so long as it is RATIONALLY RELATED TO THE CONTRACT AND THE BREACH.

The more difficult it is to determine damages, the more latitude the arbitrator will be given.

In reviewing an award, the court should only look to see if the arbitrator has exceeded their contractual powers.

A.G. Edwards

An arbitration agreement will not be set aside unless it evidences MANIFEST disregard for the law.

Basically, you need to show that the arbitrator relied on fraudulent statements in making the award – this is difficult in the case of an unreasoned award…

Moncharsh

Can a court review an arbitrator’s decision for errors of fact or law?  Not really – great deference and latitude are given to the decisions – in the interest of finality.  The court is really about looking at fundamental fairness.  Here, unless the award was obtained by undue means, such as fraud or corruption, it will not be reviewable – EVEN IF the error is clear on its face.

Halligan

How do we determine if an arbitrator has exhibited “manifest disregard for the law?” 

Two part test:

1.  Did the arbitrator know of the governing legal principle but either refused to apply it, or ignored it all together?  

AND

2.  Was that governing legal priniciple WELL DEFINED, EXPLICIT and CLEARLY APPLICABLE TO THE CASE?

When making this analysis, the court CAN take into account whether or not the arbitrator made a reasoned award – the lack of a reasoned award may reinforce the feeling that the arbitrator did, indeed, act in manifest disregard.
Greenberg

When do Federal Courts have jurisdiction to hear motions to vacate arbitration awards?

1.  When the “governing legal priniciple” in question is a principle of federal law and when this “GLP” forms a key part of the complaint about the award.

Kyocera

Can parties contractually alter a statutory standard of review employed by a federal court for vacating an arbitration award?

NO – they can agree to appellate arbitration, but once the case gets to the federal court, the arbitration process is complete and it is now in the province of the court.

Here, there were provisions in the arbitration agreement which would have allowed the court to inquire into the merits of the case – that is not the role carved out for the courts and that can’t be changed by agreement.

MEDIATION CASES

Wagshall
Immunity.
The court looks at three factors:

1.  Were the functions of the mediator comparable to those of a judge

2.  Whether the nature of the controversy was such that future intimidation or harassment of the mediator by litigants is a realistic prospect

3.  Whether the system contains sufficient safeguards to justify dispensing with private damage suits in order to control unconstitutional conduct

Here, the court basically says you have absolute judicial immunity from suits if you are acting within the scope of your official duties.

Rinaker

One of only two exceptions to confidentiality in mediation proceedings – the court will conduct an in camera review in the event of a juvenile court proceeding in which something said in the mediation might be needed in order to vindicate the constitutional rights of the minors.

Olam

The other exceptions – the court can order an in camera review of the mediators IMPRESSIONS and OBSERVATIONS in order to determine whether one of the participants was actually competent to participate in the mediation.

Rojas

No writing – including photographs and witness statements – which have been prepared for, in the course of, or pursuant to, a mediation will be admissible in future actions.
However, you can’t get something protected simply by introducing it in the mediation.  

Foxgate

Mediation confidentiality is paramount – a mediator is not allowed to breach confidentiality in order to show that one of the participants was acting in bad faith.  The only exceptions are Rinaker and Olam.

Eisendrath

Unless all parties have waived confidentiality – or at least all affected parties to the information sought – a mediator is not competent to testify at a future trial.  Confidentiality clearly survives the termination of the mediation.

Foster v. JAMS

Arbitral immunity covers the situation where an arbitrator was acting in good faith – even if he lacked jurisdiction.

Phillips v. JAMS

Arbitral immunity does not protect an arbitrator who declined to render a decision – in effect, he was in breach of his agreement and his conduct does not foster the goals of ADR and thus should not be condoned or protected.
GENERAL OUTLINE

Disputes start as grievances – three possible responses:  acceptance, rejection, compromise…

Less than 25% of all disputants use lawyers

5-10% of cases go to trial – only 2% reach a verdict.

1% of all disputants use 95% of the resources

PIES – Perceived Injurious Experiences

Auerbach – litigious culture, rights are distributed based on ability to pay.

Trubeck – bargaining occurs in the “shadow of the law”

Adjudication:  a process by which final, authoritative decisions are rendered by a third party who enters the controversy without previous knowledge of the dispute.

Litigation:  a process by which the parties invoke the official court mechanism, however, it may not lead to a third party decision.

Litigation is slow – and is generally used as a weapon to force settlement

Litigation is declining rapidly.  WHY?

1.  Tort reform

2.  Spread of ADR

3.  Improvements in product safety

4.  Cultural change – we are more prone to giving up than fighting.

Difficulties of a trial system

1.  Delay

2.  Expense

3.  Methodologies of Courts


a.  Formalized rules


b.  Applied after categorization of dispute


c.  Courts are objective, don’t take human elements into account


d.  Parties are only involved through counsel


e.  Best remedies may not be available



i.  No apologies


        
ii.  It all comes down to money

Basic arguments in favor of ADR
1.  Meets the Needs of the Client


a.  Avoids the delay and expense of litigation


b.  Confidential


c.  More control over the process


d.  Better – more appropriate/satisfying outcomes

2.  Business expectations


a.  ADR is now a business strategy – lowers risks and expenses

Federal Policy Supporting ADR

1.  Administrative Dispute Resolution Act of 1996 [5 USC § 571]

2.  Alternative Dispute Resolution Act [28 USC § 651]

3.  Executive Order 12998

4.  DOJ Guidelines

5.  IRS Restructuring and Reform Act

Pressure from the Courts

1.  Judicial Counsel Rules


a.  Must make litigants aware of ADR options



1.  Literature MUST be given to all litigants



2.  Meet and confer within 180 days of filing



3.  Parties are required to file Case Management Statements



4.  Creation of ADR forms – such as stipulations

2.  California Legislative Pressure


ADR is mandated for:



Administrative proceedings



Before filing a civil case under a certain amount of money (50K)


Mandatory ADR can not be binding

Benefits of Litigation
1.  Establishes precedent

2.  Appropriate forum for people with little power to vindicate their rights

3.  Preferred method for establishing a record

4.  Controversial cases where there needs to be some deniability – one side doesn’t want to be held responsible for the resolution

5.  Filing a lawsuit often gets the ball rolling

6.  Many judges already use ADR as part of the litigation process

7.  Sets norms

Considerations in deciding whether to use ADR

1.  Do you want a jury trial?  Or not?

2.  One side has a deep pockets litigation advantage

3.  There is a stakeholder benefit from delay

4.  When the current dispute is somehow “linked” to other disputes

5.  When you want this dispute to become a test case

6.  When the case involves public policy issues that need to be resolved judicially
Introduction to the ADR processes
ADJUDICATIVE

1.  Court and administrative proceedings

2.  Contractual Arbitration:  the VOLUNTARY submission of a dispute to a third party for a decision.  


PROS:



1.  May be quicker and less expensive than litigation



2.  Opportunity to select decision maker



3.  Privacy



4.  Finality



CONS



1.  Awards are a compromise – no one really happy



2.  Limited discovery



3.  Limited judicial review and/or appeal



4.  No control over the outcome



SUITABLE CASES FOR CONTRACTUAL ARBITRATION



1.  After a negotiation impasse



2.  Where some specific knowledge or expertise is required



3.  When there are a large number of low stakes matters



4.  International matters



NON-SUITABLE CASES FOR CONTRACTUAL ARBITRATION



1.  Hotly contested issues of law



2.  Where juries are preferable



3.  Large scale, fact intensive matters

3.  Court-annexed (judicial) arbitration



1.  Required in California for cases under 50K



2.  Does not require any pre-dispute agreement



3.  Conducted under the auspices of the court



4.  NON-BINDING

4.  Private Judging


1.  Neutral is appointed by the court to serve as a TEMPORARY 



JUDGE under Article IV of the California Constitution

2.  The judge’s statement of decision is the equivalent of a judgment, and is subject to full appellate review.

5.  Private Juries

6.  Mediation/Arbitration

7.  Arbitration/Mediation

CONSENSUAL

1.  Organization Ombudsman

2.  Factfinding

3.  Negotiation

4.  Mediation

5.  Conciliation

MIXED PROCESSES

1.  Mini Trial

2.  Summary Jury Trial

3.  Early neutral evaluation

NEGOTIATION

1.  Classic – facilitative – mediation

2.  Evaluative mediation
Confidential Statement of Settlement Position

1.  Summary of previous settlement offers

2.  Good faith estimate of costs to complete litigation through appeal

3.  Statement of facts or factors the party wants to emphasize and whey

STATUTES MANDATING ADR
1.  Attorney’s fees and costs

2.  Lemon law cases

3.  California Civil Proceedings under 50K

4.  Construction Defect

5.  Family law

6.  Insurance

7.  Labor disputes

8.  Land use

9.  Worker’s Compensation

CATHOLIC HEALTHCARE

Favors Mediation – they have an obligation to be honest

Offers conflict management classes to their employees to avoid problems

ENFORCING ADR SETTLEMENTS

If litigation is not pending – file a breach of contract or equity action

If litigation is pending – make a motion to enforce the settlement (CCP § 664.6)

GENERALLY – GET THE SETTLEMENT IN WRITING!!!!

PAYING ATTENTION PHYSICALLY -- SOLER
Face the client SQUARELY

Adopt an OPEN posture toward the client

LEAN toward the client

Make and keep good EYE contact

Be RELAXED during the interview

MIRRORING

Visual

Aural

Physical

Emotional

Cognitive

COURT ORDERED ADR

Types


Judicial Arbitration


Court-ordered and Voluntary mediation


Mandatory Settlement Conferences


Early Neutral Evaluation


Summary Jury Trials


Child custody mediation
Advantages


Doesn’t require your opponent’s consent


Administered by the court


No or low cost

Non-binding – although the award becomes a judgment when neither party timely files for a trial de novo (within 30 days of notice of the award).

Timing integrated with court procedures

A judicial arbitration award in defendant’s favor will support a malicious prosecution claim
Disadvantages


Tremendous emphasis on settlement – particularly as to MSC’s


Sketchy pool of neutrals – just starting out…


Inappropriate procedures – not tailored to the facts or realities


Bad timing in schedule


Potential waste of time

Judicial Arbitration


Controlled by CCP 1141.11 and 1141.12

Hearing dates – CRC 1611

Discovery – CRC 1612 – cut off 15 days before the hearing.  Otherwise, unlimited discovery.

Hearing – CRC 1613

Trial de novo

CONTRACTUAL ARBITRATION
A procedure for resolving disputes which arise from contract – it only comes into play when the parties to the dispute have agreed to it.

Attributes

3rd Party decision maker

A mechanism for ensuring neutrality 

An opportunity for both sides to be heard

A binding decision

Contract Considerations

Existence of an agreement


Contract rules apply


There must be consent – See Badie v. Bank of America
Clause as part of other agreement

Written vs. Oral Agreements


Can be bound by conduct


Can be incorporated by reference

Binding Award Agreement

This provides for judicial enforceability of the award

Arbitral Immunity

Pre-emption

A court may not defeat an agreement to arbitrate by applying state laws applicable only to arbitration provisions

The basic purpose of the FAA is to overcome courts’ refusal to enforce agreements to arbitrate and place these agreements on the same footing as other contracts

Pre-emption is often asserted against state statutes that attempt to protect consumers and other parties from the effect of imposed agreements as to which there is no realistic opportunity to negotiate the chosen form of dispute resolution.

The FAA does not confer independent federal jurisdiction.

PROCEDURAL CAA VS. FAA
1.  CAA does not require a jury trial to determine the existence of an agreement to arbitrate.

2.  CAA does not recognize the doctrine of “manifest disregard of the law” as a ground to vacate an award – even where the FAA applies

3.  CAA allows a stay of arbitration pending the outcome of related litigation

REMEMBER:  YOU CAN ALWAYS CONTRACT AROUND THE STATUTES – ONE WAY IS SIMPLY TO NAME A PROVIDER AND AGREE TO BE BOUND BY THEIR RULES.

CHOICE OF LAW PROVISIONS

Deference is given to the agreement – as long as it doesn’t conflict with the underlying policies of state or federal law.

Applies to state substantive law

Some potential Choice of Law Applications


1.  Awardability of punitive damages


2.  Statute of limitations


3.  Stay of arbitration pending related litigation


4.  Preclusive effect of prior arbitration


5.  State classwide arbitration rules


6.  Admissibility of settlement offers


7.  Fraudulent inducement

DEFENSES TO ENFORCEMENT
Unconscionability


Must be both procedurally and substantively unconscionable


Take it or leave it AND shocks the conscience

Procedural Unconscionability
Contract of adhesion

Standardized form

Take it or leave it

No realistic opportunity to bargain

Arbitration clauses that limit plaintiff’s remedies are unenforceable


Imposition of substantial costs with no provision for waiver


Inability to negotiate clause


Limitation on amount of recoverable damages


Limitation on types of recoverable damages


Incorporation of unattached arbitration rules which are subject to change

ARBITRABILITY

Court determines whether there was an agreement to arbitrate – then the arbitrator determines the scope of their own authority.

State law applies

Broad vs. Narrow – is this issue within the contemplation of the arbitration agreement?

The agreement is read as a whole.

Ambiguities are resolved against the drafter

Presumption favoring arbitration

Presumption favoring judicial review

PRE-DISPUTE ARBITRATION AGREEMENTS

An agreement contained in a contract that provides for arbitration in the event disputes arise between the parties.

Section 2 of the FAA gives courts the power to strike down arbitration clauses that affect substantive rights – arbitration clauses are placed on the same footing as any contract and thus any defense to the formation of a contract is available:  fraud, duress, unconscionability…

Potential sources of substantive unconscionability


Designated arbitrator affiliated with a party


Arbitration administered by a party


Unfair venue


Alliance among parties choosing a panel


One sided agreements to arbitrate


Unreasonably expensive costs of process – chilling effect

Essential fairness is the standard for employment contracts

Enforcing Arbitration Agreements
Two Primary Issues

1. Can a person who didn’t sign an arbitration agreement enforce the agreement against someone who did?

a. Can be enforced against:



Third party beneficiaries:  agents, creditors, attorneys



Employees/associates of contracting parties



Agent of contracting party



Assigned of contracting party



Individuals who have detrimentally relied – equitable estoppel

2. Whether someone who didn’t sign an arbitration agreement can have it enforced against them?

a. Can be enforced against:



Agents of a party to the agreement



Third party beneficiaries



Assignees and sublessees



Spouse and heirs of medical malpractice claimant



Alter egos
SELECTION OF ARBITRATORS

This is governed by Section 5 of the FAA – if the agreement contains a provision for selecting an arbitrator, it must be followed.  If not, the parties can petition the court to appoint an arbitrator.  UNLESS OTHERWISE PROVIDED IN THE AGREEMENT, THE ARBITRATION WILL BE BY A SINGLE ARBITRATOR.
Section 6 of the FAA mandates that the above application to the court shall be made and heard as a motion.  This means notice must be given and the other side has an opportunity to oppose.

Under the CAA,  - the court first nominates five candidates from lists supplied by the parties or obtained from a governmental agency.  The parties then have five days to select an arbitrator – either from the list or not.  If they fail to select an arbitrator within that five day period, the court will pick one of the five.

REQUIRED DISCLOSURES

1.  Family relationships of the arbitrator or his extended family with a party, or a party’s spouse or domestic partner, or an officer director or trustee of a party.

2.  Family relationships of the arbitrator, the arbitrator’s extended family or the arbitrator’s former spouse with:



a.  a lawyer in the arbitration


b.  the spouse or domestic partner of a lawyer in the arbitration

c.  anyone currently associated in the private practice with a lawyer in the arbitration
d.  the arbitrator or his immediate family member’s significant personal relationships with any party or any lawyer for a party

3.  Any matter in which the arbitrator has served in the past FIVE years as:



a.  a neutral arbitrator in a matter involving a party or lawyer for a party

b.  as a party appointed arbitrator in a matter involving a party or a lawyer for a party.

c.  as a neutral arbitrator in a matter in which he or she was selected by a person serving as a party appointed arbitrator in the current arbitration

NEGOTIATION

Distributive Bargaining – win-lose, zero sum bargaining.

Integrative Bargaining – growing the pie.
Reservation value:  the point at which the party is indifferent between staying in the negotiation and walking away – the “walk away point.”

BATNA – Best Alternative to a Negotiated Agreement – tied to the reservation value.  The reservation value is based on your BATNA, properly weighted.

ZOPA – Zone of possible agreement.  This is the area between the reservation values of the two parties.   Inside the ZOPA, you use distributive tactics – trying to get as close to your reservation value, and thus as far from theirs, as possible.
Positive Sum Bargain – applies to situations where there are multiple issues,  You can convert a zero sum situation into a win-win.
Pareto Optimality – the solution is optimal when there is no other solution that can make one party better off without making the other party worse off.
DECISION TREES
Square indicates a DECISION NODE – these are matters completely within your control.
Circle indicates CHANCE NODE – these are issues which are not within your control and are thus subject to a statistical analysis and probability percentage

Triangle indicates TERMINAL NODE – this is the end of a particular line

REMEMBER – WORK FROM RIGHT TO LEFT…

POSITIONAL BARGAINING

HARD (COMPETITIVE) BARGAINING

Negotiator Plays Hard Ball

Characteristics

High initial demand

Limited disclosure regarding facts and one’s own preferences

Few and small concessions

Threats and arguments

Problems

Often leads to impasse

Makes parties seem further apart than they really are

Damaging to long term relationships

SOFT (POSITIONAL) BARGAINING

The big difference is trust.

A premium is placed on maintaining relationships

This tactic can be problematic if your opponent takes a hard stance
FIRST OFFER DILEMMA

The benefit is that is fixes an “anchor” – which sets the stage for the negotiation.

Better if you have a good idea of your opponent’s reservation value.

The benefit of being second is that your opponent might be willing to go for more, or less, than your anchor.

Also, if the other side makes the first offer, that gives you valuable insight into their assessment of their own case…

RECONCILE INTERESTS, RATHER THAN POSITIONS – WHY DO YOU WANT THAT?  WHY DOESN’T THAT WORK FOR YOU?

Take an opening position at the margin – high or low…

Treat concessions as a way to gain and disclose information.

Hang tough on concessions.

Make small, infrequent and declining concessions.

Select an opening position by reference to the mid-point rule
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