ADMINISTRATIVE LAW
INTRODUCTION

Administrative law is about the origin of government power and how that power is exercised.
What is an administrative agency?
5 U.S.C. § 551: An administrative agency is any governmental actor not constitutionally described. It is a regulatory body outside the three branches of government.
· § 551 says what agencies are not

· § 551 also defines terms
What is the purpose of having administrative agencies?
· help, fix, or improve a social/economic problem

· rules promoting health and safety

· specialize or develop expertise

· efficiency

· make change without going to Congress for law (which requires bicameralism + presentment)
What types of agencies exist?
1. Governmental departments

· Secretary is head of department

· more agencies within each department

· more agencies within agencies

2. Agencies independent of departments, i.e. Independent agencies

3. Independent regulatory agencies

· may be under control of executive or not

· usually headed by multi-member board or commission

- limits executive influence

- members protected by “for-cause” provisions

· politically neutral (in theory)

4. Government corporations

Where does an agency’s power come from?
· US Constitution

· takes precedence

· Organic (enabling) acts

· takes precedence

· Administrative Procedure Act (“APA")

· default way to create/implement administrative law

· Administrative common law

· Other statutes

· Agency rules, policies, procedures
What is the role of the three branches of government in administrative law?
1. Legislative
· Congress creates agencies and organic/enabling acts

2. Executive

· ensures proper execution of laws

3. Judicial

· judicial review of agency action/procedures

Agencies exist under 2 principal theories:

1. Public Choice Theory
· arises out of market forces because people work in self-interest

- these interests aggregated through public decision-making processes

· moral theorists favor this

2. Public Interest Theory

· objective values that benefit society as a whole

· public interest rationales justifying regulation

- natural monopoly (public utilities)
- public good (market underproduction)
- external effects (overproduction of bad)
- asymmetric information (government regulation of goods/services)

What are the 4 types of agency action?

1. Formal rulemaking
2. Informal rulemaking
3. Formal adjudication
4. Informal adjudication
LEGISLATIVE CONTROL OF ADMINISTRATIVE AGENCIES
Delegation of Legislative Power

Article I, Section I of the U.S. Constitution grants all legislative/lawmaking powers to Congress.

What are lawmaking powers?
They are the powers to create binding rules/regulations with the force and effect of law.
Non-Delegation Doctrine

Congress cannot delegate legislative power (confirmed in Field v. Clark).
However, Congress may delegate policymaking power/discretion (subject to intelligible principle requirement) so that agencies can make rules that have the force and effect of law.
· Pros

· accountability of elected officials

· Cons

· risk liberty/freedom as more law is created

· Contrarily, Justice Stevens: Congress has been given legislative powers but it may delegate those powers in any manner it sees fit
· could lead to lower quality law and more of it

· encourage rent-seeking…easier to influence laws that distort market environment (i.e. make laws which make it harder for competitors)
· on the other hand, may increase efficiency of lawmaking
Early Approvals of Delegation
· The Brig Aurora
· President can lift embargo when Europeans “ceased to violate neutral commerce of the United States”

· permissible because President only has to make observation, then may act

· Wayman v. Southard
· Federal courts may make their own rules of procedure

· permissible because courts are merely “fill[ing] up the details”

· Field v. Clark
· President can impose retaliatory tariffs if US agricultural goods changed in a certain way

· permissible because President makes observation then acts

Many of these delegations are conditional and, thus, permissible.

If X ( delegate does Y.

Intelligible Principle Requirement – Delegation of Policymaking Power
· Delegation permissible so long as there is an intelligible principle to guide the delegate’s exercise of discretion (Hampton v. US) – almost always satisfied
· may take away from accountability of Congress

· courts able to compare agency’s conduct to the standard supposedly being performed

Delegation Doctrine before New Deal
· much more narrow interpretation
· Schechter Poultry v. US
· vague delegation giving President power to approve “codes of fair competition”

· especially unbounded and unfettered discretion

· no intelligible principle

· court also has concern about delegation of this power to private industry
Delegation Doctrine after New Deal

There is now a much more lenient application of the doctrine.
· courts almost never find issue with delegation
· Yakus v. US: Administrator can set “generally fair and equitable prices”
· US v. Southwestern Cable: FCC can issue regulations “as public convenience, interest, or necessity requires”

· Whitman v. American Trucking
· “requisite to protect the public health with an adequate margin of safety”
· Supreme Court says this delegation is permissible
· Court says it will not second-guess Congress regarding permissible degree of policy judgment for those applying the law

· in short, agencies have unfettered discretion with policymaking or quasi-legislative power (although they doctrinally do not have legislative power) as long as there is an intelligible principle that the agency must conform to
Why would Congress make vague delegations?
· Congress doesn’t have expertise

· adjust standards with the times

· Congress escapes accountability

· compromise because precise standard may not have been agreed upon

Non-Delegation Doctrine: Congress cannot delegate legislative power, although Congress can delegate broad policymaking power so long as it provides an intelligible principle to guide the exercise of the delegated power.
Organic / Enabling Act
It is the legislative act which creates an agency or denotes an agency’s powers. It may confer broad policymaking and rulemaking powers.
Hypothetical
· Federal statute lists ingredients/amounts of nutrients infant formula must contain…statute says “Secretary of HHS may by regulation revise the list to add or delete nutrients and to alter amounts”

· likely fails non-delegation doctrine because no instruction on when to make a change, i.e. no guidance on when to act

· no way to determine whether language was suitable

· contrarily, implication could be importance of infant health

· Authorize Secretary of Treasury to “determine marginal income tax rates”

· no implied guidance here as in first hypo

· no intelligible principle for guidance
Legislative Vetoes
What is a legislative veto?
This is when statutory provisions require approval of Congress (or some part of Congress) before an administrative action can become effective.

What are the consequences of the legislative veto?
· can lead to looser, worse law because veto acts as security

· accountability higher because of approval required

· those not on specific committee will not have that accountability
· Congress delegates but maintains some control

INS v. Chadha
Takeaway: If Congress wants to take any legislative action, it must comply with bicameralism and presentment.
· Legislative action determined by whether it affected or had the purpose to affect legal rights, duties, relations of persons, etc.

· The veto did not undergo the bicameralism + presentment procedures

· Congress can delegate quasli-legislative power to anyone but itself

· Dissent: this was a judicial act and thereby not subject to those procedures
· Facts: Immigrant’s student visa expired…AG suspended deportation but House vetoed under statute 
Why was the legislative veto taken away?
Congress must legislate completely, i.e. build the agency/process then release it.

Congress cannot be actively involved in the rules/regulations/procedures.

Congress may only make legislative actions if it goes through bicameralism/presentment.
Bicameralism: Legislation enacted if it has been carefully and fully considered by the nation’s elected officials.

“All legislative powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and House of Representatives.”

Presentment: Balance power of legislature by having executive approval

“Every Bill which shall have passed the Hosue of Representatives and the Senate, shall, before it become a Law, be presented to the President of the United States; If he approve he shall sign it, but if not he shall return it…”

Congressional Review Act of 1996
· expedited process for review, still requiring bicameralism and presentment

· President can veto, which likely will not happen
· rarely used

Appropriations & Riders
Congress funds agencies. It can defund projects it does not like, or it can be specific in giving money for a specific purpose.
Robertson v. Seattle Audubon Society
· appropriations bills are real public laws
· if Congress is clear that it is changing/amending another existing law, then it is valid
Line Item Vetoes
What is a line item veto?
The President is authorized to cancel certain spending and tax provisions of a duly enacted appropriations bill within 5 days after signing it into law.

· pro: this may help the enormity of scope of appropriations acts as well as time pressure, i.e. ensure laws get passed
· con: executive discretion to arbitrarily choose what he wants to keep/cancel

Clinton v. US
Takeaway: Line item veto is unconstitutional because it gives President power to directly legislate

· Clinton had canceled provision in Balanced Budget Act

· there was no intelligible principle to follow, but rather unfettered discretion for President to amend or repeal legislation

EXECUTIVE CONTROL OF ADMINISTRATIVE AGENCIES
Congress creates the agency and, in most cases, the President ensures laws are faithfully executed. (Article III, Section 3)

Appointment

How does executive appointment work?
U.S. Constitution Article II, Section 2

· President’s appointment must be made with consent of Senate

· consent withheld = no appointment
· President appoints principal officers
· President, courts, or heads of departments given power to appoint inferior officers

· inferior officer: exercises some authority under law (not to the extent of principal officer)

· Factors to consider in determining inferiority:

· subject to removal from a higher official

· limited duties

· limited jurisdiction

· limited tenure

· Employees are lower-level people who exercise minimal authority under law
· can be appointed by procedures not within the Appointments Clause

· e.g. mail carriers, law clerks

What is the difference between a principal officer and an inferior officer?
· Principal officer is a high-level official in the executive branch
· usually a head of an agency/department or a cabinet member

· Inferior officer is a lower-level official whose power is limited

· limited duties, limited jurisdiction, performance for a limited term, supervised, or subject to removal by a higher-level official
Legislative officials may be appointed by Congress. These are people who act merely in aid of legislation, i.e. gather information or research to help Congress in its legislative actions.

Presidential appointment requirements apply only to principal officers.

Buckley v. Valeo
Takeaway: Congress can only appoint people to exercise investigative or informative power in a legislative capacity.

Secondary Takeaway: An officer is an appointee exercising significant authority under the laws of the US (e.g. Secretary of State/Defense, Attorney General, etc.)
· Facts: FEC members appointed by Speaker of House, President pro tempore of Senate, and the President
· Court: appointments were unconstitutional because Congress appointed people who had power that was not merely investigative or informative
FEMA Debacle
Takeaway: Courts have been hesitant to interfere with Congress’ specific statutory qualifications

· administrative agency said to have done poor job during Hurricane Katrina

· legislation then passed which detailed qualifications of head of FEMA (President could only appoint somebody with a certain amount of experience)
NLRB v. Canning
Takeaway: Congress is in session if it retains the power to do something
· Facts: Canning protests decision of the Board, arguing that none of them are lawfully appointed members because they were appointed during a Senate recess
· pro forma sessions: Senate doesn’t get much done (a sort of formality)
· Court: recess of 3 days is too short and 10 days is presumptively too short barring unusual circumstances
· President was not entitled to make these appointments
· although the Senate was taking a three-day break, it still retained the power to conduct business if it wanted to
· thus, it retained the power to provide advice and consent for his nominations
Congress may place limits/qualifications on the office but cannot participate in the appointment.

Removal
Constitution allows for removal for U.S. officers when they have engaged in a high crime (e.g. treason, bribery, etc.). There is no language giving the President the power to remove.

How do courts justify the President’s power of removal?

· removal ensures faithful execution of laws

· firing power is implicit if given hiring power

Myers v. US
Takeaway: President has the power to remove in order to faithfully execute the laws of the United States.
· Facts: statute allowed for President to conduct removal if approved by the Senate

· President fires without Senate approval

· Court: the removal was permissible because the statute was unconstitutional

· President has the power to remove officers who are negligent and/or inefficient

· Thus, Congress can determine qualifications of the officer statutorily but cannot interfere with President’s decision of removal

· President retains the sole power to remove executive officers
Humphrey’s Executor v. US
Takeaway: Where the officer has a more quasi-legislative or judicial role, he is more protected by a statutory “for-cause” removal provision.
· Facts: Humphrey appointed through President with Senate approval
· statute only permitted Commissioner to be removed “for cause” (e.g. malfeasance, inefficiency, etc.)

· cannot remove for simple disagreement or dislike

· Court: President cannot fire Humphrey because he was not under exclusive executive control
· he served legislative and judicial functions

Distinguish Myers and Humphreys
· Myers was performing strictly executive functions and reported to President
· subject to President’s removal
· Humphrey’s duties were quasi-legislative / judicial
· President will have a harder time with removal when the independent regulatory agency is not engaged in something purely executive
· “for cause” statute will have more force
What is a legislative agency?
It is an agency that helps Congress in obtaining information (e.g. investigation, reports) to help it in enacting legislation.

Bowsher v. Synar
Takeaway: Congress may only retain removal power of a U.S. officer through impeachment
· Facts: Congress authorized Comptroller General to recommend budget cuts, but Congress retained ultimate removal power

· challenged on “separation of powers” grounds

· Court: deficit reduction functions are unconstitutional because Congress is supervising/controlling officials (executive function)
· Congress cannot give itself power to faithfully execute laws of U.S.
Morrison v. Olson
Takeaway: An inferior officer is one who can be removed by a higher executive branch official and has limited jurisdiction/tenure/scope of work.
Secondary Takeaway: Executive powers may be given to somebody not under the control of the President so long as that delegation does not interfere with the President’s ability to faithfully execute the laws.
· Facts: Ethics in Government Act allowed for a court to appoint independent counsel

· Court: Independent counsel is an inferior officer because of the factors listed above
· No issue with appointment process
· Court finds the appointment process to be logical and permissible

· points to language in Constitution saying inferior officer may be appointed by others, not solely the President

· No issue with separation of powers

· the relevant question is whether President still has the ability to faithfully execute the laws (which he does)
· Dissent: inferior officer is somebody who is subordinate (nobody in this case is subordinate)
· also, this interferes with separation of powers because independent counsel takes on prosecutorial (executive) functions…therefore must be appointed by President or somebody within executive branch
· Unitary Executive Theory: Constitution gives all executive power to President

· attempts to create insulated offices in executive branch are unconstitutional

Free Enterprise Fund v. PCAOB
Takeaway: An officer may not have dual layers of for-cause protection because this structure prevents the President from faithfully executing the laws of the U.S.
· Facts: Board members could only be removed by the SEC Commissioner for good cause, and the SEC Commissioner can only be removed for good cause

· Court: Board members are officers of the U.S. and can be removed by SEC Commissioners for cause

· SEC Commissioners must also be removed for cause

· This structure found to be unconstitutional because of the two for-cause layers
· President unable to hold Commission accountable for Board’s conduct in this setup

· Court strikes removal provision for the Board, so SEC Commissioner may now remove on a discretionary basis
Summary of Appointment & Removal
· Congress cannot actively participate in appointments and removal (Buckley, Bausho, Myers)
· Congress can only participate through advice/consent or impeachment/trial

· Congress can require qualifications by statute

· Congress can create removal provisions, e.g. good-cause (Humphreys, Morrison)

· cannot layer two levels of good-cause between President and officer with executive power

· Principal officers may be appointed by advice and consent of Senate

· Congress can legislate so that inferior officers are appointed only by heads of departments, the President, or a court of law

· Theories

· Congress is restricted in its ability to remove officers (Myers, Morrison dissent)

· Congress is not restricted in its ability to restrict President’s ability to remove officers (Humphreys, Morrison)

· limitation is only whether it would cripple the President’s power to faithfully execute the laws

· Intermediate level of limiting power to remove officers

· categorical distinctions

· more executive power = more power for President to dismiss

· more quasi-legislative or adjudicative power = more protected from removal
Executive Supervision / Supervisory Powers of the President
Kendall v. U.S.

Takeaway: President does not have power to order officers not to obey the law

Youngstown Sheet & Tube
Takeaway: The President cannot exercise legislative authority unless authorized to do so by Congress or the Constitution.
· Facts: President seized nation’s steel mills to solve labor disputes

· Court: President is charged with faithfully executing, not making the laws
· when the President takes action inconsistent with statutes, he is more likely to be acting unlawfully
To what extent can the President order an agency to do something?
1. President is the overseer

· supervise and monitor to ensure agencies act in accordance with Congress

2. President is the decider

· more power to direct agency officials to act within scope of law
JUDICIAL REVIEW OF AGENCY DECISIONS
What is judicial review?
Judicial review is review by courts of agency decision(s). It refers to both the level of scrutiny and whether the court has the power to hear the case.

What is the purpose of judicial review?
· ensure no overstepping of executive boundaries

· judges act as guarantors of original legislative intent

· unconstitutional acts by agencies

While courts may not know the optimal/appropriate standard/action for an agency, they may review procedures in attempting to get there. Courts may review…

· how empirical information was gathered

· was the regulation properly crafted?

· costs/benefits of regulation

· whether the purported causal relationship truly exists
Judicial Review and the APA

APA § 701 permits judicial review except where…
1. a statute precludes judicial review

2. agency action is committed to agency discretion by law

APA § 706: Scope of Review
“…the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of terms of an agency action. The reviewing court shall—

1. compel agency action unlawfully withheld or unreasonably delayed

2. hold unlawful and set aside agency action, findings, and conclusions found to be—

a. arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

b. contrary to constitutional authority

c. contrary to statutory authority

d. without observance of procedure required by law

e. unsupported by substantial evidence

f. unwarranted by the facts ( [where the fact-finding was inadequate]
In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party….”

Note: arbitrariness review and substantial evidence review are the most common

When courts review an agency’s definition of a statute, they consider…
· language of the statute

· legislative history / congressional intent

· whether the agency’s interpretation is based on a permissible construction

Overton Park v. Volpe
Takeaway: The standard for judicial review (when not prohibited by Congress or committed to agency discretion by law) is that of a “substantial inquiry.” The question is whether the Secretary acted within the scope of his authority, did not make arbitrary/capricious decisions, and met the necessary procedural requirements.
· Facts: Secretary not permitted to approve project unless there is no feasible/prudent alternative
· Secretary did not include factual findings and did not indicate why there was no feasible/prudent alternative

· Court: Secretary acted within scope of his authority, but his failure to make formal findings hinders the Court’s ability to make a review of arbitrariness/capriciousness or procedural requirements

· To determine whether a decision should be set aside under APA § 706, a court must consider whether the decision was based on all relevant factors and whether the decision was the result of a clear error in judgment

· not substantial evidence review (this is only for rulemaking functions)
· not de novo review (only when action is adjudicatory or agency fact-finding was inadequate)

· remanded to look at whole administrative record

US v. Morgan 
Takeaway: A court is not supposed to delve into the mental processes of a decision-maker when analyzing a decision

Camp v. Pitts
Takeaway: Failure to explain a decision does not warrant de novo review

· merely warrants additional explanation (see Overton Park)
Arbitrary & Capricious Review – APA § 706(2)(A)
An agency action is arbitrary and capricious if the agency…

· has relied on factors which Congress did not intend for it to consider

· entirely failed to consider an important aspect of the problem

· offered an explanation for its decision that runs counter to the evidence before the agency

· has made a decision so implausible that it could not be ascribed to a difference in view or to agency expertise

An action which is found to be arbitrary and capricious is set aside, meaning it is rejected and therefore does not carry the force/effect of law.
Motor Vehicle Manufacturers v. State Farm
Takeaway: A court may find an agency’s action to be arbitrary and capricious if it finds that the agency did not adequately consider alternatives.
· Facts: agency rescinded a safety standard requiring airbags or passive/automatic seatbelts

· agency said there was no benefit because people removed the seatbelts

· agency did not consider only getting rid of seatbelts

· Court: agency action was arbitrary and capricious because the agency…

· did not consider other options

· did not properly look at empirical evidence

· did not articulate why it chose rescission over alteration

· this case sets a relatively easy precedent to challenge under an arbitrariness standard because the Court put significant weight on the agency’s failure to consider other options

· can always argue that an agency did not consider all alternatives

FCC v. Fox
Takeaway: Agency policy changes are subject to the same arbitrariness review except (1) where reversal is converse to the same factual findings, or (2) where this is significant public reliance.
· Facts: FCC enforces statutory ban on indecent language

· FCC changed what was considered to be an expletive

· TV network that was disciplined under the new policy argued that the standard of review should be heightened when an agency changes its policy
· Court: this was arbitrary and capricious
· FCC had the same information in front of it the first time around and came to a different conclusion
· “It suffices that the new policy is permissible under the statute, that there are good reasons for it, and that the agency believes it to be better, which the conscious change of course adequately indicates.”

Massachusetts v. EPA
Takeaway: Review of refusals to promulgate rules / decisions not to act is highly deferential, i.e. they may be reviewed under the arbitrariness standard but not to the same level of scrutiny as an affirmative action
· Facts: EPA received request to promulgate a rule to regulate greenhouse gas emissions from motor vehicles and chose not to do so
· EPA set forth reasons why it chose not to create such a rule

· Court: arbitrary and capricious because EPA refused to comply with statutory demands that it must provide a reasonable explanation as to why it cannot or will not act
Judicial Review of Questions of Law – APA § 706(2)(B),(C),(D)
This section of the APA deals with agency action which is outside of statutory/constitutional authority or does not adhere to procedures required by law.
Chevron v. NRDC

Takeaway: 2-Step Test in reviewing agency construction of a statute: (1) Has Congress spoken directly to the question at issue? (2) If not, is the agency’s interpretation based on a permissible construction of the statute?
· Facts: Congress did not define “stationary source” in its statutory delegation
· Court: Did Congress speak to this issue?

· look to statutory language, legislative history, etc.

· is Congress’ intention discernable?

· Court will not impose its own construction of statute but will turn to whether the agency’s construction is permissible (highly deferential)
· If explicit gap for agency to fill ( arbitrary / capricious review

· If implicit gap in statutory language ( require a reasonable interpretation

^Query on whether these are actually two different standards^

· However, this is funky…there are 2 approaches to agency construction:
· Approach 1: Chevron Test
· Approach 2: traditional statutory interpretation, which is left up to the judiciary

Thus, Chevron Deference refers to the deference given to agency interpretation of a statutory provision which is ambiguous regarding the scope of the agency’s regulatory authority.
Application of Chevron: Steps 1 & 2
Babbitt v. Sweet Home
Takeaway: Where there is an implicit gap left by Congress, a reasonable interpretation is required.
· Facts: Endangered Species Act prohibits “taking” of endangered/threatened species
· issue whether the word “take” has the definition provided by the Secretary

· Court: while Congress did not expressly define the word, the Secretary has acted within his powers because this was an implicit gap left by Congress (requiring a reasonable interpretation)

· Interpretation found to be reasonable based on…

· dictionary definition

· Act’s purpose

· other agency actions permitted by Congress and acts carried out by Congress which are consistent with this interpretation

FDA v. Brown & Williamson
Takeaway: Congress’ intent was clear (that it didn’t want the FDA to regulate tobacco products) because it did not involve the FDA in previous tobacco-related legislation.
· Facts: FDA argued it had authority to regulate tobacco products within the meaning of drugs under the organic act
· Court: Congress has spoken to the issue here
· In tobacco-related legislation not involving the FDA, Congress has expressed an intent that the FDA does not regulate tobacco products

· Agency interpretation is not valid

Massachusetts v. EPA
Takeaway: 
· Facts: EPA defending decision not to promulgate rule regulating greenhouse gas emissions

· EPA argues it doesn’t have authority to regulate emissions because they do not fall under definition of “air pollutant”
· Court: Congress has directly spoken to this issue…must give effect to “unambiguously expressed intent” 
· EPA argued Brown & Williamson, saying that Congress has an implicit intent to leave this regulation to others (Court rejects this)
· unlike Brown & Williamson because the statute is unambiguous about EPA’s duties regarding air pollutants

· “any air pollutant”: “any” suggesting an expansive idea (changes as science progresses and terms change)
· thus, must regulate air pollutants

Utility Air Regulatory Group v. EPA
Takeaway: A reasonable statutory construction has to account for design of the statute itself, i.e. consider the entire statute in context.
· Court: agency cannot take unambiguous words in isolation then claim Chevron deference

· Court says EPA has rewritten statutory text

· can only claim Chevron deference where the statute is silent/ambiguous on an issue
· although the EPA believed it was operating under the intent of the statute, it is not permitted to rewrite unambiguous statutory terms

· this was not a reasonable interpretation of the statute which had an implicit gap

Application of Chevron: Step 0
This step refers to whether Chevron is applicable in the first place.
Chevron: “When a court reviews an agency’s construction of the statute which it administers….”

ISSUE: Is this a statute administered by the agency?

How is Chevron’s applicability determined?

· Ascertain congressional intent via the totality of the circumstances (“look at everything”)
· Did Congress intend for the agency to act with the force/effect of law? Factors suggesting a good case for Chevron deference:
· informal rulemaking or formal adjudication provide good case for Chevron deference
· precedential effect
· statutory language suggesting that decisions should have force/effect of law
Mead Corp. v. US
· Facts: Customs argues Chevron deference for tariff classifications
· Court: No deference under Chevron because Congress did not intend for agency to have force/effect of law because…
· classifications don’t seem binding but instead seem to merely be references for members of Customs

· no precedent based on the sheer number of classifications issued

· classifications not produced through formal procedures (no notice-and-comment)
· de novo fact finding by the Court of International Trade means that the classifications are not especially forceful

· Skidmore deference is appropriate here (see below)
· Dissent: Congressional intent is relevant, i.e. statute does not have to expressly state whether the agency action will have the force/effect of law

· this case will serve as precedent for many future cases to be subject to Skidmore
· the standard should generally be that of Chevron: whether the interpretation is based on a permissible construction of statute
What is “Skidmore Deference”?

Skidmore Deference refers to something which is “really no deference at all.” –The Man himself. “Agency interpretations are entitled to respect…but only to the extent that those interpretations have the power to persuade.

This is merely looking to the administrative agency for guidance or support. A court can agree with the reasons given by the agency, but it also has the authority to reject those reasons.

National Cable v. Brand X
Takeaway: Even though courts may have a conflicting interpretation of a statute, an agency’s differing interpretation of that statute may still be valid so long as the language is ambiguous and based on a permissible construction.
· Facts: FCC expanded the term “telecommunications service”
· Court: only where the statute is unambiguous and leaves no room for a conflicting interpretation can a court impose the meaning

· Chevron deference appropriate because the FCC issued the ruling under its authority under the Act to promulgate a rule

· Chevron’s premise is to “allow agencies, not courts, to fill statutory gaps”
City of Arlington v. FCC
Takeaway: Chevron deference (whether the interpretation is based on a permissible construction) is appropriate where the statute is ambiguous on the agency’s scope of regulatory authority.
· Facts: FCC was delegated power to implement Communications Act

· argument that FCC lacks power to resolve ambiguities because Congress did not intend for this

· Court: issue is the agency’s interpretation of the scope of its own regulatory authority

· only question is whether the agency’s interpretation is based on a permissible construction of the statute (“whether the agency acted within its statutorily conferred authority”)
Decker v. Northwest Environmental Defense Center
Takeaway: Agencies are given a high level of deference when interpreting their own ambiguous rules or regulations.

· Even where the agency interpretation is not the best one, it must simply be a reasonable interpretation
· This gives a lot of power to administrators when interpreting their own promulgations
Summary on Judicial Review of Questions of Law
1. Is this a statute the agency is supposed to administer?
2. Did Congress speak precisely to the question at issue?

· if yes, do what Congress wants

3. What is the agency’s authority?

· Did Congress delegate with the intention of having the agency’s rules take on the force/effect of law? Consider: (1) formality of procedures (2) precedential effect (3) statutory language
- if yes, Chevron deference applies

· analyze under explicit gap (permissible construction) or implicit gap (reasonable interpretation)

- if no, Mead suggests to use Skidmore deference
Judicial Review of Fact or Policy – Substantial Evidence Test – APA § 706(2)(E)
The question is whether a court can set aside factual finding of adjudicative-type decisions.

What is substantial evidence?
It is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.

Universal Camera v. NLRB
Takeaway: A court shall defer to an agency’s finding of fact only where such findings are supported by substantial evidence on the record as a whole, i.e. every part of the record.

· Facts: Board reversed trial examiner’s findings and made its own fact findings

· such findings depended heavily on credibility of witnesses

· potentially, person who was able to listen to the actual witnesses may have a better position to judge credibility than Board who is simply reviewing the record

· Court: must take into account the trial examiner’s findings and the Board’s findings

· 2nd Circuit on remand: Board’s findings unsupported by substantial evidence

· Board could not reverse unless evidence supporting the decision overwhelmed the findings of the trial examiner

Industrial Union v. Petroleum (The Benzene Case)
Takeaway: The Secretary must make findings as to why the standard was set where it was, i.e. must show findings that exposure to benzene at higher levels poses a risk (such that this choice was not arbitrary)
· Facts: OSHA delegated authority to Secretary to promulgate standards for healthy/safe working conditions
· Secretary set a standard to regulate exposure to benzene (a carcinogen)

· Secretary said scientific uncertainty kept him from setting a higher level

· Court: rule not supported by substantial evidence
· must issue findings despite some scientific uncertainty 

· Secretary must show that it is more likely that exposure at higher levels presents a risk to health/safety

· case raises the question of differentiating historical facts from those which are predictive, or legislative

· legislative facts help with policy predictions which we are unsure about
AVAILABILITY OF JUDICIAL REVIEW

What are the 4 issues pertaining to the availability of judicial review?

1. Jurisdiction – Does the court have the legal authority to hear the dispute?
· usually satisfied

2. Reviewability – Is there a legally enforceable duty that was violated?
· cause of action? statute precluding review?

3. Standing – Is the party the appropriate one to bring the claim?
4. Appropriate timing – Is the judicial review occurring at an appropriate time?
· too early? too late?

Jurisdiction
Jurisdiction may be conferred by the enabling act. It is likely available under federal question jurisdiction (28 U.S.C. § 1331).

These cases are generally heard in courts of appeals, as the district courts are very busy and may not be the best place for judicial review.

Actions Reviewable – APA § 704
Courts can review…

1. agency action made reviewable by statute, OR

2. final agency action for which there is no other remedy

· final agency decisions are final regardless of whether the ramifications have occurred

· finality may be limited by rule or by statute
Agency Action

What is agency action?
APA § 551(13): “agency action includes the whole or part of an agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act…”
Norton v. Southern Utah Wilderness Alliance
Takeaway: Failure to act means an agency has not undertaken a discrete act under APA § 551(13) that the agency is legally required to take.
· Facts: Plaintiffs attempt to compel agency action unlawfully withheld, i.e. the agency is legally required to act

· Court: cannot compel an agency action on how to adhere to broad statutory mandates
· statute leaves significant discretion to agency in how to achieve the goal created by Congress
· this is different than arbitrariness review of a decision not to act because the agency never considered the problem

· so, if the agency had been compelled by the court to consider the problem and later decided it would not promulgate a rule, that decision could be challenged as arbitrary and capricious
Statutory Preclusion of Review – APA § 701(a)(1)
Statutory provisions may preclude judicial review.
Why might Congress preclude judicial review?

· efficiency

· uniformity

· policy

· in theory, agency may have best interests of a certain group in mind

Johnson v. Robison
Takeaway: There is a presumption in favor of judicial review. If the statute does not clearly or expressly preclude judicial review, it is likely permissible.
· Facts: Robison was conscientious objector during Vietnam War and made claim for assistance benefits

· claim denied because he was an objector and had not fulfilled the statutory requirement of “active duty”

· Court: judicial review not precluded because agencies generally refuse to answer constitutional questions

· statutes may preclude judicial review of decisions that arise in the administration of the statute
· statutes may not preclude judicial review of constitutional challenges

· agency’s expertise not relevant in determining the proceeding in question

What factors favor a determination that a statute allows for judicial review?
· statutory language

· begin with presumption in favor of judicial review

· especially strong with constitutional questions

· constitutional questions
· infrequent litigation
· if statute permits review and would lead to burdensome litigation, review is more likely to be precluded

· decision really made by Congress
· decisions requiring expertise more likely to be left to agency

· the purpose of Congress’ preclusion of judicial review

McNary v. Haitian Refugee Center
· due process claims would not be adequately addressed in the proceedings by the agency
· therefore, judicial review not precluded

Committed to Agency Discretion by Law – APA § 701(a)(2)
Webster v. Doe
Takeaway: An agency decision  is unreviewable if the statute is such that a court could not determine the lawfulness of said decision.
· Facts: Doe argues that Director’s firing decision was arbitrary/capricious or taken without procedures required by law, i.e. wants judicial review
· Defendant argues that the decision is committed to agency discretion by law (Court agrees)

· Court: statute is written in a way that the Court cannot judge the lawfulness of the decision
· “in his discretion” and “he shall deem” indicate an entirely discretionary decision that can seemingly be on a whim

· Congress seemingly wants this decision to be made by the agency

· mirrors Overton Park because there is, in a way, no law to apply (statute too broad)

· However, Court does say that constitutional claims may move forward

· no language in statute suggesting such claims should be evaluated by the agency
Dunlap v. Bachowski
Takeaway: Where the statute requires the agency to act in a certain way, the decision not to act is likely reviewable.
· Secretary’s obligations are mandatory (language says “Secretary shall…”)
· because the prosecutorial discretion is mandatory, there can be judicial review of the decision not to take the action

Heckler v. Chaney
Takeaway: While there is generally a presumption of judicial review, there may instead be a presumption of unreviewability in the context of enforcement/prosecutorial discretion.

· Facts: members of death row (plaintiffs) petition FDA to investigate and enforce violations of FDA; they argue that the lethal injection drugs are illegal
· Court: the prosecution is not compulsory (unlike Dunlap)

· “Secretary is authorized…” (very different language than in Dunlap)
· FDA not required to act

· agency expertise in balancing complex factors in this situation

Lincoln v. Vigil
Takeaway: An agency is given substantial discretion where a Congressional lump-sum appropriation gives an unconstrained or broad instruction on how and where to spend the money.
· agency action committed to agency discretion by law when Congressional appropriation doesn’t say what the agency has to spend it on

· only a broad instruction on where to spend the money

· agency can then change its mind on where or how much to spend
Summary
· statutory section constrains agency to some degree but there may be a wide range of discretion based on the language

· if too broad, no guidance on whether agency can do what it is doing

· no standard to test the agency’s action against, so no judicial review

· presumption of unreviewability in some situations (e.g. lump-sum appropriations, prosecutorial discretion)

· constitutional claims are more likely to be reviewable in any case

· avoid preclusion doctrines by arguing not a statutory violation but a constitutional one

· Webster on “deeming” language – positively assigning decision to agency

· statute showed a strong commitment that only one person could make the decision
Standing – APA § 702
“A person suffering legal wrong because of an agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof.”

The question is whether the plaintiff is the appropriate plaintiff to bring the lawsuit. This is a separate question from constitutional standing under Article III of the U.S. Constitution (“same case or controversy”).

Statutes often do not specify who can bring a suit to ensure that agencies comply with their duties.

Association of Data Processing Service Organizations v. Camp
Takeaway: APA standing depends on (1) whether the plaintiff has suffered injury because of the agency action, and (2) whether the plaintiff’s protected interest is within the zone of interests regulated by the statute.

· Facts: trade organization of data processors brought suit, challenging a ruling by Comptroller of Currency who held that national banks could enter the data processing business
· Bank Services Corporation Act: “no bank service corporation may engage in any activity other than the performance of bank services for banks”

· company will lose future profits 

· Court: data processing service competing with a bank sufficiently within zone of interests protected by the statute

· thus, plaintiff has standing to challenge the agency ruling

Lujan v. Defenders of Wildlife
Takeaway: In the context of constitutional standing, an injury from an agency action must be (1) actual and imminent, and (2) likely to be redressed by a favorable decision (a causal link).
· plaintiffs presented theories of nexus or ecosystem, saying they would be affected

· Court rejects

· conjecture regarding redressability is not sufficient
Massachusetts v. EPA
Takeaway: States are afforded more conjectural arguments regarding injury, causation, redressability.
· injury is present because global warming may lead to issues with the coastline
· redress will not solve the issue of global warming

· they are not the sole cause of global warming

· despite the last two points, Court says the state has an injury in fact

How is APA standing satisfied?

1. Did the agency action cause injury to the plaintiff?

2. Is the plaintiff within the zone of interests protected by the relevant statute?
How is constitutional (Art. III) standing satisfied?
1. injury

2. causation

3. redressability

What is association standing?
It is whether an association has standing to bring a suit on behalf of its members.

It may do so when…

1. members would otherwise have standing

2. interests it seeks to protect are consistent with organization’s purpose

3. participation of individuals not required in the lawsuit, or Congress has specified that organizations may bring suit

In short, the Constitution has the minimum case/controversy requirement, such that the party will actually benefit from judicial review. Administrative law adds that the plaintiff must be within the zone of interests.
Timing of Review
The issue of timing refers to…

· ripeness / mootness (too early / too late)

· finality – only final agency actions are reviewable

· exhaustion of administrative remedies

· must have appealed via the agency if this is an option
What does exhaustion refer to?
· APA § 704

· finality equates to exhaustion

· “preliminary, procedural, or intermediate agency action” are not reviewbale

· Common Law

· have to exhaust remedies at agency first

· Exceptions:

· undue prejudice to the rights at issue

· agency does not have the power to grant effective relief

· agency is biased and additional agency processes would be futile

Abbott Labs v. Gardner
Takeaway: A dispute’s ripeness for review is evaluated by (1) whether the issues are fit for judicial decision and (2) the severity of the hardship to the parties if court consideration is withheld.
· Facts: rule promulgated by FDA but no violations/enforcements yet, so this is a pre-enforcement challenge
· Court: no questions of fact remaining and judicial issues are questions of law, so they are fit for adjudication
· also, parties will suffer immediate/severe harm if review withheld because it is costly to comply and it is unlawful to be noncompliant

· everybody is expected to comply immediately upon promulgation of the rule
Toilet Goods v. Gardner
Takeaway: A regulation’s legality should be assessed in a specific and concrete situation.
· Court: not ripe for judicial review because review is not “purely legal”

· here, upon the promulgation of the rule, companies do not have to take measures to change (unlike Abbott Labs)

Summary
· finality equates to exhaustion
· can have a final agency action that cannot be judicially reviewed if it is not ripe for review

· not fit

· hardships not such that a court believes review is necessary at the time

· rule that must be complied with immediately + rule requires significant change in conduct + failure to comply leads to serious legal consequences ( more likely to get pre-enforcement review
· harms recognized in favor of pre-enforcement review

· economic

· reputational

· irreparable

· Toilet Goods was not a major issue if found to be noncompliant

· Abbott Labs: noncompliance would lead to significant and irreparable harm

POLICY FORMATION
Policymaking Instruments

What are the 4 general types of policy formation by agencies?
· informal rulemaking

· a.k.a. “notice and comment rulemaking”

· formal adjudication

· trial-type process, relatively closed/constrained record for decision-maker

· opportunity for hearing

· informal adjudication

· catch-all category: policy decisions which do not end up in the other categories

· procedures not really prescribed by APA

· e.g. Lincoln v. Vigil where the agency decided how it would spend money (no formal process in arriving at the decision)

· could be as simple as filling out forms

· formal rulemaking

· procedure going well beyond what is required by informal rulemaking because it uses a trial-type process
· Congress rarely prescribes this, and courts will interpret statutes against formal rulemaking to avoid costs

· “on the record after opportunity for agency hearing” means there is a formal rulemaking requirement

Note: in order of rough notoriety or frequency

What are the two manifestations of agency decisions?
1. Rule / Rulemaking

· APA § 551(4) – “Rule means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency….”
· generally a superior way for setting policy

- more likely to be clearer

- address problems comprehensively

- more immediate imposition and enforcement

· once it is promulgated, everybody knows and is expected to comply
- provide better notice

- more democratic (more people get to participate)

- higher quality policy because of clarity

2. Order / Adjudication

· APA § 551(6)

· more incremental/contextualized approach

· agencies can create their own “common law”, i.e. have decisions with a precedential effect

· adjudication is anything that is not rulemaking

· applies only to parties in a hearing

Proposed rules must be published in the Federal Register.

Policymaking by Rule

Londoner v. Denver
Takeaway: Due process protections attach to agency actions which are adjudicative in nature but not to activities which are legislative in nature.
· Facts: property owners sought relief from city’s tax for paving a street on their lands

· Court: particularized applications/assessments must provide an opportunity to be heard

Bi-Metallic v. State Board
Takeaway: Due process hearing protections attach only when administrative activities affect a small number of people in an exceptional way.
· Facts: valuation of all taxable property in Denver was being increased

· Court: Rulemaking or quasi-legislative acts which affect many people do not require the same due process protections
· due process satisfied by the rulemaking/political process, elections, notice-and-comment, etc.
National Petroleum Refiners v. FTC
Takeaway: Where a statute is ambiguous on the matter, courts will generally allow agencies to engage in policymaking.
· Facts: FTC made a rule declaring that gas service stations had to post octane rating numbers on gas pumps

· Plaintiffs argued that, because the statute only mentioned adjudication as a means of enforcement, rulemaking was contrary to the legislative design

· Court: rulemaking is better because it allows for efficiency and flexibility

· statutory language expressly mentions adjudication but does not forbid rulemaking

· although agency had not done this before, that does not preclude it from being able to engage in this process

The decision of whether to use rulemaking or adjudication is generally within the discretion of the agency.

Policymaking by Order
Orders are the products of a quasi-judicial process.

Excelsior Underwear
Takeaway: A potential union must be given the opportunity to communicate with employees before an election.
· Facts: union challenged Excelsior’s decision not to give a list of employee names and addresses for the upcoming election

· Court: rule goes into effect prospectively, i.e. does not apply to Excelsior in the instant case

· employees will be better off if their information is available to unions in elections

NLRB v. Wyman-Gordon
Takeaway: Agencies cannot create prospective rules through adjudication when the parties affected were not part of the adjudication, i.e. an order is only enforceable against the party who went through the adjudicatory proceedings.
· Facts: NLRB ordered election among employees at Wyman-Gordon

· Court: cannot make a prospective rule (which will apply later)

· orders are only relevant/enforceable to the party in the case

· thus, ruling in Excelsior not valid because the rule applied prospectively to other people

· when creating a rule, must adhere to the proper procedures to afford interested parties an opportunity to present their case

 NLRB v. Bell Aerospace
Takeaway: Agencies must go through notice-and-comment rulemaking to pronounce major policy changes.
· Facts: by way of adjudication, NLRB determined that buyers were not managerial employees and that even managerial employees could unionize

· this was a major policy change made through adjudication

· managerial employees had, for a long time, been unable to unionize

· Court: “The views expressed in [Excelsior] and Wyman-Gordon make plain that the Board is not precluded from announcing new principles in an adjudicative proceeding and that the choice between rulemaking and adjudication lies in the first instance within the Board’s discretion.”
· where the agency is actually applying the decision to the parties in the adjudication

Summary
· agency permitted to announce rule through adjudication and apply that rule to parties in the case, i.e. can set policy through orders

· uncertainty in Bell Aerospace, i.e. there may be circumstances when the agency could be abusing its discretion 

· likely cannot make prospective rules
· but in Wyman-Gordon, court said Board’s order was permissible and referred back to Excelsior
· agencies generally given broad discretion in choice between rulemaking and adjudication assuming both are proper

· retroactive application of rules via adjudication is problematic

· particularly where there is detrimental reliance on current rule

Policymaking by Manual
What is policymaking by manual?
It is policy setting without using formal adjudicative procedures or (in)formal rulemaking procedures. It usually refers to policy made through operations manuals or agency memoranda.

Morton v. Ruiz
Takeaway: Rules which substantially affect the rights and obligations of a member of the public must be promulgated under the proper statutory procedures.
· Facts: restriction promulgated by agency is written into an internal agency manual
· provision in the manual affected Ruiz’s ability to claim welfare benefits and had not been published in accordance with APA requirements

· Court: should have published this in the Federal Register because it affected Ruiz’s ability to receive benefits

· also, agency’s own policies are to publish such rules (they did not follow their own procedures)

In general…

1. rules that affect substantial individual rights and obligations must be published in the Federal Register

2. agencies have to follow any procedural rules they adopt by notice and comment

3. if a procedural rule adopted by informal procedure is intended to benefit the public and a member of the public relies on it to his/her detriment, a court may invalidate the agency action
RULEMAKING
Rulemaking Procedures
Informal Rulemaking – APA § 553
What are the basic procedural requirements for informal rulemaking?
· published notice of proposed rulemaking in Federal Register
· opportunity for meaningful and informed public comment

· consideration of the relevant matter presented
· publication of final rule and a concise general statement of rule’s basis + purpose

Notice is required under APA § 553(b). Such notice does not need to be very detailed. It requires…
· statement of time, place, and nature of the public rule making procedure

· reference to the legal authority under which the rule is proposed

· terms or substance of proposed rule, or a description of the subjects/issues involved
Chocolate Manufacturers v. Block
Takeaway: Notice needs to be adequate to allow for meaningful and informed comment.

Notice is adequate when “the changes in the original plan are in character with the original scheme and the final rule is a logical outgrowth of the notice and comments already given….” 
· Facts: whether adequate notice was given that the disallowance of flavored milk would be considered when the original rule to be considered was about high sugar content in cereals

· during comment portion, flavored milk was brought up to potentially be removed from the program

· manufacturers would want to have a say because this could influence profits if removed from the lunch program

· Court: must reopen the comment period because the lack of specificity meant plaintiffs did not have the chance to adequately comment

· the final rule was not a “logical outgrowth” of the previous comments

· original rule had specifically mentioned certain foods, so it was not a logical outgrowth to expect milk to be removed

Concise General Statement – APA § 553(c)
“After notice required by this section, the agency shall give interested persons an opportunity to participate in the rule making…. After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose.”
Why does the APA require a concise general statement of basis and purpose?
· starting point for judicial review

· promotes accountability

· may refer to statutory authority

· observe reasoning behind rules

US v. Nova Scotia
Takeaway: An agency’s “concise and general statement” must address major policy issues and how/why the agency reacted to them in the way it did.

· Court: “concise” and “general” not to be taken literally
· FDA did not disclose or discuss the scientific data it used to reach the conclusion, which was improper in this context

· agency must consider all relevant matter presented

When is an agency’s concise and general statement adequate?
It is adequate when the statement enables us to what major policy issues were ventilated by the informal proceedings and why the agency reacted to them as it did.

In response to the requirements of the concise and general statement, agencies have published very extensive/elaborate records in explaining their decisions.

Ex Parte Contacts, Political Influence, and Prejudgment

What are ex parte contacts?
They are communications between interested parties and agency administrators outside the normal administrative process.
Ex parte contacts with a judicial decision-maker / adjudicator are generally improper.

· want parties to contest information in our adversarial judicial system

· no undue influence or biased information

· efficiency

· rough equality between parties to influence decision-maker

Ex parte contacts in the administrative setting are not as strict. APA § 557(d)

However, the APA prohibits ex parte contacts in the process of formal adjudication (trial-like process).

Both of the following cases involve ex parte contacts between member(s) of the administrative process and stakeholders, or people who stand to benefit depending on the outcome of the decision.
HBO v. FCC
Takeaway: There can be no ex parte contacts once there has been notice of proposed rulemaking.

· Facts: FCC proposed to loosen restrictions on what cable programmers could provide on television

· after comment period, FCC met with interested parties and attempted to negotiate an outcome that would be widely liked

· HBO and others challenged, saying FCC impermissibly engaged in ex parte contacts leading up to the final rule

· Court: 

· if there are ex parte contacts after the notice of rulemaking, such contacts must be put into the rulemaking docket, i.e. record

· cannot determine whether action was arbitrary/capricious because record is incomplete

· if an agency relies on information in the public to make a decision, the actions are arbitrary

· decisions must be based on that which is within the record (more likely to withstand scrutiny)

· under current precedent, a court would likely find the action in this case to be arbitrary and capricious, to be set aside
Note: This case has not been followed by other courts. Others have rejected the idea of banning ex parte contacts during rulemaking absent a statutory requirement to do so.

The Reality of Informal Rulemaking Ex Parte
· formally, supposed to disclose all ex parte contacts in record

· in practice, such contacts are disclosed when they have an influence on the decision or present a relevant issue

Action for Children’s Television v. FCC
Takeaway: Ex parte contacts must be disclosed when there are “competing claims to a valuable privilege.”

· Facts: FCC adopted proposal which was negotiated in secret and did not allow for public comment

· Court: 
· “competing claims to a valuable privilege” – particularized decision that affects the rights of a small number of individuals (a sort of adjudicative nature)
· general rules which affect many people will be less restrictive about ex parte contacts

· published notice of the proposal + awareness of the company’s public position on the proposal = reasonable notice
· now, ex parte contacts between an agency/administrator and an interested party do not necessarily invalidate the agency’s rulemaking process
· it would be overly burdensome to create a “whole record” which has every bit of information provided to the decision-maker
Political Influence
Sierra Club v. Costle
Takeaway: All documents of central relevance to rulemaking must be placed in the docket.
· Facts: ex parte blitz after the close of the comment period (people sent in many comments after the close of the comment period)

· agency put these comments in the docket, but they were not discussed/refuted

· President, Senate Majority Leader, committee staffers, other agencies all submitted further comments after the close of the comment period

· Statute: “all documents of central relevance to rulemaking must be placed in the record”

· comments of central relevance accepted after close of comment period are lawful because they were put in the record

· nothing in statute says the comments cannot be put into the docket late

· Court: in theory, President’s discussions (ex parte contacts) with agency should be docketed if of central relevance

· however, such communications are expected between the President and the agency, i.e. hard to enforce
Impartiality of the Decision-maker
National Advertisers v. FTC
Takeaway: A decision-maker in the rulemaking context may be disqualified “when there has been a clear and convincing showing that the agency member has an unalterably closed mind on matters critical to the disposition of the proceeding.”
· Facts: argued for disqualification of decision-maker because he was publicly against their position

· pre-judgment of issues by Commissioner (see Cinderella)

· Court: Cinderella standard applies to adjudicatory proceedings, not rulemaking procedures

· this standard is much harder to prove than Cinderella
Hybrid Rulemaking
What is hybrid rulemaking?
Hybrid rulemaking is somewhere between informal rulemaking under APA § 553 and formal rulemaking under APA §§ 553 & 556-557. It is where an agency voluntarily adopts procedures in addition to those described in the APA.
What types of hybrids are there?
1. statutory hybrid – enabling act includes procedures the agency has to follow that goes beyond the notice/comment process

· e.g. Sierra Club, National Advertisers
2. agency hybrid – agency imposes upon itself procedures required in rulemaking

3. judicial hybrid – judges draft additional procedures required for the agency

· e.g. Sierra Club (court insisted material ex parte comments be included), Chocolate Manufacturers (logical outgrowth test)
Vermont Yankee v. NRDC
Takeaway: Absent constitutional constraints or compelling circumstances, agencies are free to create their own rules of procedure. That is, courts may not impose procedures which they think are “best.”
· Statute: “the benefits of the proposed plant must outweigh its economic, social, and environmental costs and that the health and safety of the public will not be endangered by the plant’s operation”

· Court: no judicial hybrids

· Court: district court imposed additional procedures, which is not permissible

· likely invalidates HBO, Sierra Club, logical outgrowth test under Choc. Manufacturers
How is agency procedure set forth?
1. Congress creates statute that agency must follow

· may add to notice-and-comment rulemaking process

2. APA § 553 controls if no statutory language

· 553 is the maximum called for by courts unless the statute has further requirements

· agency can bind itself to more procedures if it wants

3. Now, can only challenge record as being arbitrary / capricious

Exemptions
When is the notice-and-comment process unnecessary? – APA § 553, Exceptions (A) & (B)

· interpretive rules

· considerable deference given

· controlling weight unless plainly erroneous, unconstitutional, or inconsistent with regulation

· general statements of policy – informs public of agency views
· these statements about how an agency is likely to enforce often have the effect of adjusting the behavior of regulated parties

· rules of agency organization, procedure, practice

· e.g. National Family Planning v. Sullivan
In a technical sense, interpretive rules and general statements of policy generally do not have the force/effect of law, i.e. do not have to be followed. However, people have to follow promulgated rules/regulations, which can usually be interpreted by agencies (high level of deference). Thus, in practice, it may seem as though interpretive rules do have a degree of enforceability.

National Family Planning v. Sullivan
Takeaway: An agency must use notice-and-comment procedures when a rule is legislative rather than interpretive. A rule is likely to be legislative when it has a substantial effect on the rights of parties affected by it.
· Facts: agency changed its interpretation of an existing rule
· substantial change in the regulation’s meaning

· Court: legislative rule because of its substantial impact on affected parties

· existing interpretation was well-known by the public, reviewed by the Supreme Court (and approved)

· must go through notice-and-comment procedures

Hoctor v. USDA
Takeaway: An interpretative rule requires that you can use words from the original statute or rule to arrive at the given interpretation.

· specific number = more likely that legislation is required (notice-and-comment)

· this was a choice between many reasonable alternatives, so the decision to require that the fence be eight feet tall is arbitrary and thus requires legislation

· not much notice provided as to what compliance mandates

Lincoln v. Vigil
Takeaway: A lump-sum appropriation generally allows the expenditure of those funds to be done without the notice-and-comment process, i.e. this is usually an agency decision committed to agency discretion by law.
Summary
· if interpretive rule that specifies conduct a person cannot engage in + if can read regulation as also preventing that conduct ( rule is likely interpretive

· legal authority comes from regulation itself

· on the other hand, if cannot get from regulation to interpretation, must go through notice-and-comment (legislative rule)

Cost-Benefit Analysis
Cost-benefit analysis may be quantitative or qualitative.
Agencies generally have discretion on using CBA unless the statute mandates (or prohibits) CBA.

Impact Statements
National Environmental Policy Act of 1969
NEPA requires that agencies consider environmental consequences of their decisions.

· must create impact statement for federal actions that significantly affect the quality of the human environment

Strycker’s Bay v. Karlen

Takeaway: NEPA only requires that the environmental impact statement is part of the process, but it does not require that the statement is substantive.
· NEPA: consider environmental consequences

· must be considered, but it does not have to be weighted heavily

· NEPA is “essentially procedural”, i.e. it does not necessarily determine the outcome

· ONLY required to consider the consequences…a court may not substitute its judgment

· a court’s role is only to determine whether those consequences were fully considered

· NEPA is not outcome-determinative

· e.g. impact statement may show horrible environmental consequences, but agency may go forward anyway so long as it considered those consequences

ADJUDICATION
Hearing Rights
There are two main questions regarding hearing rights:

1) Is the interest asserted one that is protected by the U.S. Constitution?

a. life

b. liberty

c. property

2) If so, certain procedures are required to take that interest away. What procedures are required in that context?

When an administrative decision is adjudicative in nature, a hearing is required.

· if the decision is of a legislative nature, rulemaking procedures adequately satisfy due process
· if the decision affects a smaller, more specific group of people, a hearing may be necessary

Goldberg v. Kelly
Takeaway: In determining whether a hearing is necessary, a court will weigh the private interest against that of the government. 

· a pre-termination hearing was provided on paper, but there was no oral argument

· “fair hearing” was after the termination of the benefits

· issue was whether a hearing had to happen before termination of the benefits

· individual interest

· loss of subsistence

· immediate impact

· being heard orally because those on welfare may not be best heard on paper

· government interest

· more $ for hearings

· people erroneously receiving benefits

· contrarily, government has interest in pre-hearing because it can avoid social unrest this way

· Holding: pre-termination hearing required before deprivation of benefits

Board of Regents v. Roth
Takeaway: A constitutionally protected interest arises when a person has a “legitimate claim of entitlement” to something.

· no legitimate claim of entitlement past the one-year contract
· must have more than a “unilateral expectation”

· professor argued that this deprived him of liberty, but Court rejected this

· the school made no representation that he was not hired on because of his competence, skill, etc.
Perry v. Sinderman
Takeaway: A de facto tenure system is sufficient to establish a constitutionally protected interest (property).
· contract was governed by a series of one-year contracts
· teacher had been re-hired several times

· policies and past practices suggested that being re-hired several times signified that the teacher had an interest to be constitutionally protected

· unspoken understandings and rules can be sufficient to establish that a right is constitutionally protected

Arnett v. Kennedy
Takeaway: “Bitter with the Sweet” – if the definition of a property right includes the procedures to take it away, the claimant’s due process has been satisfied by those procedures described
Cleveland Board v. Loudermill
Takeaway: A statutory interest can be given but cannot be taken away without constitutional adherence.
· eliminates “Bitter with the Sweet” from Arnett
· a legislature may confer a constitutional right but cannot deprive a person of such a right without constitutionally adequate procedures

· removal of entitlement requires a pre-termination hearing
· he had for-cause employment, which created a property protection

Mathews v. Eldridge
Takeaway: The test for determining whether a hearing is necessary is a balancing test of (1) the private interest in being heard, (2) the likelihood of erroneous deprivation, and (3) the government interest in summary adjudication
· where objective evidence is available, the risk of erroneous deprivation is lower
· private interest not as high as Goldberg because Court says they can turn to other forms of government aid (like welfare)

· Mathews was determined to be ineligible for the disability benefits going forward

· government interest high in avoiding administrative costs

What does a person receive with a pre-termination evidentiary hearing?
· notice

· opportunity to respond orally or in writing (usually no plenary evidentiary hearing)

· can be very informal

· after termination, can have a more involved hearing

General Electric v. Jackson
Takeaway: Indirect reputational or economic consequences do not suffice for interests under constitutional protections.
· EPA has 4 options which afford it flexibility in monitoring hazardous waste

· one option: can issue a unilateral administrative order (UAO) instructing potentially responsible party (PRP) to clean the site
· PRP can (1) comply with the order and challenge it later (e.g. not responsible, order arrived at in arbitrary/capricious manner), or (2) not comply (would require EPA to go to court and compel PRP to comply)

· If (2), can be subject to further fines

· GE argues that (2) deprives it of adequate due process

· argues that its interests in liberty and property are taken away unconstitutionally

· property – money spent to comply, stock price, increased interest when getting a loan

· liberty interest was also argued because of the restrictions in getting loans

· Court: money spent is a valid property interest

· indirect economic consequences or reputational consequences not sufficient

· Court:

· private interest – GE pays substantial $

· risk of erroneous deprivation – not high

· government interest – preventing taxpayers from paying for cleanup
Right to a Neutral Decision-maker

Tumey v. Ohio
Takeaway: Where the decision-maker can collect fines from his involvement in a criminal prosecution, the decision-maker is likely to be disqualified because he is not adequately disinterested.
· not adequately disinterested = no due process of law

· deprived of due process when “the judge has a direct, personal, substantial pecuniary interest in reaching a conclusion against the defendant in the case”

· fines going to the decision-maker ( not disinterested
Ward v. City of Monroeville
Takeaway: There is no adherence to due process when the decision-maker is more inclined to find somebody guilty, i.e. is more likely to be partial.
· Facts: mayor makes a ruling and the money goes directly to the village treasury

· fines going to treasury ( not disinterested (self-interest, even though fines not going directly to him)

· Court: “The test is whether the mayor’s situation is one which would offer a possible temptation to the average man as a judge to forget the burden of proof required to convict the defendant, or which might lead him not to hold the balance nice, clear, and true between the state and the accused”

Gibson v. Berryhill
Takeaway: Where there is a substantial pecuniary or potentially even an ethical interest for the decision-maker, he cannot adjudicate the dispute.
· Facts: Board of private optometrists with the power to revoke licenses of optometrists employed by corporations

· private ones will likely want the corporate ones gone

· ethical reasons (corporate ones work in the interest of the corporation, not people)

· competition in the market

Cinderella v. FTC
Takeaway: In an adjudicative context, the decision-maker is disqualified if it appears that he has made a decision about the facts and the law before hearing the case.
· Facts: cease and desist to Cinderella for unfair and deceptive trade practices

· hearing examiner decided that charges should be dropped

· during appeal, Chairman spoke about related topics and seemingly conveyed his view on the situation

· Court: statements after the appeal give the appearance that he has prejudged the case

· FTC could issue a press release saying what the case is about (e.g. “FTC has reason to believe…”), but cannot be conclusory

· remands even though there were sufficient votes without the Chairman because (1) appearance of prejudgment (2) may have affected colleagues

· “the standard for disqualifying an administrator in an adjudicatory proceeding because of prejudgment is whether a disinterested observer may conclude that the decision-maker has in some measure adjudged the facts as well as the law of the particular case in advance of hearing it”
Cinderella v. National Advertisers
Takeaway: In a rulemaking context, the decision-maker is disqualified he has an unalterably closed mind on aspects of the case which are determinative.

· because this is a rulemaking context (not adjudicative), there is a different standard

· “A Commissioner should be disqualified only when there has been a clear and convincing showing that the agency member has an unalterably closed mind on matters critical to the disposition of the proceeding”
Administrative Judges v. Heckler
Takeaway: judges protected from agency influence (theoretically) because they are appointed for life and given for-cause employment
Pension Benefit Guaranty Corp. v. LTV
Takeaway: With informal adjudication, a court cannot impose its own procedures for arriving at a decision (must abide only by the APA). 
· company takes over pension obligations when corporations cannot fulfill them
· PBGC returned obligations to LTV through process of informal adjudication
GOVERNMENT RECORDS
Freedom of Information Act (FOIA) – APA § 552
 (a) Each agency shall make available to the public information as follows:

(1) Each agency shall separately state and currently publish in the Federal Register for the guidance of the public [rules and regulations]


(2) Each agency, in accordance with published rules, shall make available for public inspection and copying [opinions, orders, policy statements, interpretive rules not required to be published under (a)(1)]


(3) (A) Except with respect to the records made available under paragraphs (1) and (2) of this subsection, each agency, upon any request for records which



(i) reasonably describes such records

(ii) is made in accordance with published rules stating the time, place, fees and procedures to be followed, shall make the records available to any person.
Exemptions to FOIA
1) Classified / Defense/ Foreign Policy

2) Related solely to internal personnel rules/practices of an agency

3) Specifically exempted from disclosure by statute

4) Trade secrets and confidential financial information obtained from a person

5) Inter-agency or intra-agency memos/letters which would not be ordinarily be discoverable in litigation
6) Personnel and medical files; similar files, the disclosure of which would constitute a clearly unwarranted invasion of personal privacy

7) Records of information compiled for law enforcement purposes, but only to the extent of production of such records or information do not cause one or more problems

8) Certain matters relating to the regulation of banks and financial institutions

9) Geological and geophysical information and data (information concerning critical infrastructure)

Intra-Agency Memos not Ordinarily Discoverable in Litigation
NLRB v. Sears
· Facts: NLRB regulates employer-employee relationship in many industries
· NLRB acts on complaints sent to regional offices

· Sears wants documents/memoranda that reflect the decisions about which complaints move forward within the NLRB

· Sears will have a better idea of what sorts of grievances are acted upon

· reveal agency’s enforcement policies and reveal what the agency thinks the law really is (an agency’s interpretation of a broad law with which it must comply may be reflected in its decisions)
· Court: 

· memorandum that says not to proceed with complaint is not exempt

· this is a final agency decision

· memorandum that says to proceed with complaint is exempt

· this is not a final opinion because the agency has further action to take

· documents which are expressly referenced in memoranda are discoverable

· if NLRB does not want some memoranda to be disclosed, it must not expressly reference them
Related Solely to Internal Personnel Rules/Practices of an Agency

Milner v. Department of the Navy 
· Facts: Navy stores explosives on an island
· Navy wants to prevent a serious accident so it has prepared explosive safety information/data (e.g. where things are stored, predictions of what would happen if there was an explosion)

· Navy refuses to disclose these agency records, citing Exemption #2

· Law at the Time: DC Circuit had identified a “Low-2 Exemption” as things like training policies and other traditional internal practices/rules
· “High-2” inflated the exemption – if the disclosure might cause people to more effectively break the law, then it can be withheld

· Court: abolishes the High-2 (in accordance with the plain meaning of Exemption 2)
· cannot withhold under this exemption, but may be able to under other exemptions

· e.g. executive order to protect them; have them classified

Information Compiled for Law Enforcement Purposes
Department of Justice v. Reporters Committee for Freedom of the Press
Takeaway: In balancing individual privacy (e.g. on a rap sheet) with public interest (where the information concerns a citizen, not government action), the scale will almost always tilt in favor of individual privacy.
· Facts: records known as “rap sheets” are detailed records of more than 24 million people
· reporters requested information on mobster’s record under FOIA
· Court: information is exempt from disclosure
· personal privacy invasion is potentially damaging

· expensive and hard to accumulate the information

· FOIA’s purpose is to allow people to check agency’s actions and engage in agency scrutiny, but acquiring this information is not relevant to that purpose
Compelling Disclosure

APA § 552(a)(4)(B) – “On complaint, the district court of the US in the district in which the complainant resides, or has his principal place of business, or in which the agency records are situated, or in the District of Columbia, has jurisdiction to enjoin the agency from withholding agency records and to order the production of any agency records improperly withheld….”

Kissinger v. Reporters Committee for Freedom of the Press
Takeaway: An agency record is not improperly withheld when the agency declines to attempt to retrieve it through a lawsuit, i.e. an agency does not withhold a record that it does not have.

· Facts: Kissinger left the office of the President and took all transcripts of his conversations with him and donated them to the library of Congress
· one request made before the donation; two after the donation

· Court on requests made after donation: documents were removed from the agency and thus cannot be improperly withheld
· assuming these are agency records, no custody and control over them
· never really had the power to give them over

· Court on requests made before donation: these are not agency records within the meaning of FOIA
· close personal aides are not an “agency”

· documents they produce in the course of their work are not agency records
Access to Deliberations

Government in the Sunshine Act – applies to meetings of all federal agencies headed by collegial bodies, i.e. multi-member heads
· make decisions in meetings

· Act requires that these meetings are open to the public

· correlate generally to Exemptions under FOIA

· Nothing analogous to Exemption #5

· the point is to see the deliberative process

· Potential Consequences

· meetings may not be candid

· meetings may not be as often

· used for political grandstanding rather than substantive discussion

FCC v. ITT
Takeaway: A “meeting” is a deliberation of at least the number of individual agency members required to take action on behalf of the agency.
· Facts: 3 Commissioners at an international conference
· Court: members of FCC at this meeting did not engage in deliberations that determined or resulted in any conduct/disposition of agency business
· thus, these were not meetings

Common Cause v. NRC
Takeaway: Agency budget meetings are not exempt from the Government in the Sunshine Act.
· Facts: Nuclear Regulatory Commission (NRC) closed meetings of agency to discuss budget proposals
· Court: pre-decisional process is meant to be opened to the public under the Sunshine Act
· Exemption 9 is inapplicable because premature disclosure of information would not affect how individuals would act
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