Administrative Law Outline 

Administrative Law is About 3 Things:

· (1) Who Regulates These Regulators?

· (2) What Internal Rules Govern How They Work?
· (3) How Do We Sue Them?
Part I:
I. Introduction to the Regulatory Process
OSHA and the Structure of Administrative Law:

· Industry Based Regulation: Most modern forms of agency-based administrative systems trace back to the industrial revolution.  Began with agencies designed to regulate large powerful monopolies, like railroads (the ICC) and the FCC (radio and television).

· New Deal Agencies: The New Deal ushered a new spate of administrative agencies with broad powers beyond any individual industry to regulate financial products and securities (SEC), organized labor movements (NLRB), and provide social insurance (SSA).

· Two Kinds of Agencies: 

· Executive Agencies: Headed by single person that serves at the pleasure of President (Department of Treasury or DOJ).

· Independent Agencies: Multi-person boards that can only be removed for “cause” (Federal Reserve Board or EEOC).

· Central Concern Remains – Power: In a world of growing complexity and industrial power, Congress, Presidents, and courts must yield power to expert agencies.

· How do we do it legitimately without inviting corruption, undue influence or incompetence?

· Theories of Agency Action: 

· Public Interest Theory: Agencies there to serve at least some type of public purpose that serves general welfare. Designed to more expertly and effectively respond to:

· Monopoly Power;
· Asymmetric Information;
· Public Goods;
· Public “Bads”.
· Public Choice Theory: Allows special interests to take “legislative prizes” at the expense of broader and more diffuse groups. Not about values, about preferences – people looking out for what’s theirs – power grabs.
· Ex: Public television 

· Public Interest: Public television has a lot of good, informational things discussed on public television; 

· Public Choice: Zimmerman just using public television to fund his self-serving news agenda.
· When talking about public interest, talking about values its serving, public choice is talking about special interests (how are people trying to exert their private preferences to get what they want out of law)

· Public Interest: Idea that agencies are out there to provide more expertise, efficiency and flexibility; to deal with market failures (cannot trust the market to do it particularly when the market is plagued by monopolies, there’s asymmetric information).
· OSHA: Occupational Safety and Health Act designed to respond to growth in workplace accidents – almost 15,000 killed, 2.2 million injured, and billions in lost wages and gross domestic product as a result.
· The OSH Act broadly applies to any private employer “engaged in a business affecting commerce.”
· OSHA – Separation of Powers:
· OHSA Legislates: The Act authorizes the Secretary of Labor to make mandatory “safety and health standards” and enforce them directly or through state agencies. 
· OSHA Adjudicates: A separate panel, headed by three commissioners adjudicates cases brought by Labor Department.  
· OSHA Prosecutes: Also has whistleblower protections and allows agencies to assess civil or criminal fines for violations.
· Reasons for Regulating the Marketplace: 
· Monopolistic Power: Employer may have unusual bargaining power, particularly in monopolistic or oligopolistic markets where it is only one of a few players, so that workers lack ability to demand “risk premium.”
· Asymmetric Information: Employees may lack information about other sources of pay, the nature of the risk, or be able to fully appreciate the trade-off between distant risks and immediate returns.
· Public Goods/Coordination Problems: Coordination problems may limit ability to organize to raise wages and workplace safety, when they benefit more than just one person and present greater costs for individuals to demand more without assurance that others will do the same.
· Public “Bads”/Negative Externalities: The full “cost” of workplace accidents, lost productivity and greater costs to the consumer, not born only by workers and employers. 
· Why Agencies Exist (HYPOs):
· (1) Costs and benefits of a rule that would allow plaintiffs to bring class actions whenever employer failed to adopt practices “reasonably necessary to provide safe or healthful employment:
· Advantages: 
· Directly respond to concerns of people hurt by workplace hazards.
· Plaintiffs may also have more resources.
· Courts arguably more independent.
· Disadvantages:
· “Reasonably necessary” standard is not as clear as agency regulations.
· Courts and juries lack expertise to determine what is safe.
· May produce inconsistent results.
· (2) Costs and benefits of the same rule, but only enforceable by criminal prosecutors when exists proof “beyond a reasonable doubt”:
· Advantages: 
· Grants prosecutors flexibility to go after wrongdoers using power of the state, with more controlled burden of proof.
· Less beholden to “special interests,” and wouldn’t require as many burdensome rules.  
· Disadvantages:
· Grants prosecutors too much power, without clear or uniform standards to promote workplace safety.
· Prosecutors also lack competence to regulate workplace safety.
· (3) Costs and benefits of legislature passing a more narrow and clear law that applies to employers:
· Advantages: 
· Increases public participation and transparency in process.
· Also could produce more targeted legislation.
· Disadvantages:
· Congress lacks time and expertise to tackle every regulation needed to respond to workplace safety.
· Congress may be even more susceptible to undue influence and delay.
· Why OSHA Designed the way it was:
· Why did industry demand separation between making rules, enforcing rules and adjudicating rules? 
· Public Interest: Due Process (not consistent with due process to give all that power to the industry);
· Public Choice: Slow Down Regulation.
· Why did labor demand “centralization”? 
· Public Interest: Efficient Regulation (DOL would be more responsive);
· Public Choice: Exploit Ties with Labor Department.
II. The Place of the Administrative State in the Government – The Constitutional Framework
A. The Relationship between Congress and the Agencies:
· Congressional Oversight of Agencies:

· (1) Delegation Doctrine: Are there limits to the power that Congress gives to agencies to make laws?

· (2) Forms of Legislative Oversight: How else can Congress oversee agencies?

(1) Non-Delegation/Delegation Doctrine:
· Delegation – The Central Question: How much authority can Congress give to unelected agency officials to make policy under the Constitution?
· HYPO – Controlled Substances Act: The Controlled Substances Act authorizes the Attorney General to add new drugs to a long list of controlled substances, the manufacture, possession, and distribution of which the Act is illegal.  
· Congress allowed the Attorney General to include new drugs, like new strains of naturally grown drugs, when doing so is “necessary to avoid an imminent hazard to public safety.”
· Reasons Law Unconstitutional:

· Adding new drugs seems like something congress should be doing  – Delegating not just prosecutorial power to AG, but also delegating legislative power to AG to rewrite laws to include new banned drugs;
· Doesn’t give much guidance to AG to determine what is an imminent hazard to public safety;
· Giving AG unintelligible legislative power;
· Seems a violation of separation of powers to have same person who’s prosecuting you also be same person writing the laws – separation is necessary to avoid biases and one branch getting too much power.
· Reasons Law Constitutional:

· It’s an intelligible principle, and always going to have to fill gaps, and if don’t have ability to fill the gaps, then would be allowing someone to slightly tinker with composition of drugs and have drugs be legal;
· The conditions “necessary to impose imminent hazard” is imposing a lot of conditions;
· This is something that congress has to delegate these powers to entity that is in best position to determine which drugs should be on the list – in the unique position to be able to fill these gaps;
· More efficient because going to be too slow for congress to keep amending controlled substances act;
· Law enforcement is making policies all the time when they are exercising discretion as to when to arrest/prosecute you and they often times have to come up with rules for certain cases as to how they are going to allocate their resources – so this isn’t legislative at all, it’s actually kind of consistent with discretion we give to the executive branch to make policy.
· The Delegation Problem: Constitution provides that "all legislative Powers herein granted shall be vested in a Congress of the United States." U.S. Const., Art. I, 1. 
· From this language, and out of a concern with separation of powers, Court derived the non-delegation doctrine: Congress may not constitutionally delegate its legislative power to another Branch of government.
· But executive actions often involve some amount of legal interpretation that looks much like legislative “policymaking.” And agencies are given special authority to make policies. So delegation problem raises question of how much power is too much.
· ALA Schechter Poultry v. United States: Section 3 of the NIRA authorized the president to approve codes of fair competition for trades and other industries. Slaughterhouse operators in New York we charged with violating the code.
· Held: Section 3 of the NIRA is an unconstitutional delegation of legislative power to the president. 
· The Benzene Case: Section 3(8) of OSHA requires all workplace safety and health standards promulgated by the Secretary of Labor be “reasonably necessary and appropriate” to protect worker health and safety. Section 6(b)(5), dealing specifically with harmful toxic substances in the workplace, directs the Secretary to select the standard that “most adequately assures, to the extent feasible, that no employee will suffer material impairment of health or functional capacity.” Pursuant to this Act, the Secretary promulgated a standard to regulate exposure to benzene, a carcinogen.
· Held: Court narrowly construed the statutes to only regulate benzene and other toxic chemicals in the workplace. Supreme Court used the nondelegation doctrine to justify interpreting a federal statute narrowly. 
· Mistretta v. US: Congress enacted the Sentencing Reform Act, which established a commission that was directed to promulgate sentencing guidelines for determining the length of sentences. Mistretta, indicted for certain drug offenses, claimed the SFA was unconstitutional because it constituted an invalid delegation of legislative powers to the commission. 
· Held: The Act is constitutional – it contained sufficient standards, which included an enumeration of offense factors for establishing the severity of the offense and factors for establishing the risk posed by D. This provided an “intelligible principle” for the exercise of the Commission’s standard setting power. 
· Whitman v. American Trucking: EPA must write air quality standards for ozone. Congress’ only guidance is that Administrator determines standards “requisite to protect public health” with an “adequate margin of safety.” May not account for cost when creating these new standards. Background: EPA staff in 1996 summarized impact of different ozone standards. Recommends range between .07 and .09 parts per million. Whether the standard should be .08 or .09 parts per million.
· Held: “Requisite to protect public health” is an intelligible principle so language does not violate the constitution. There have been more broad or equally indeterminate policies in past and courts have let congress do this before. In history of the court have found that intelligible principle is lacking in only two statutes: when there is literally no guidance for exercise of discretion and when there is no conferred authority to regulate entire economy on basis of no more precise a standard than stimulating the economy by assuring fair competition. The degree of agency discretion that is acceptable varies according to the scope of the power congressional conferred. 
American Trucking Compared to Other Cases:
· Compared to Schechter: Schechter code governs all labor standards whereas Whitman is just air standards.
· If we were to be confronted with Schechter now, then might have upheld the congressional delegation because now more common for congress to delegate authority to so many different agencies.
· Compared to Benzene: (Language) OSHA administrator would set workplace standard that most adequately assures to extent feasible.
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· Examples of Congress’ Language: 

· EPA (American Trucking v. Whitman): Administrator determines air quality standards “requisite to protect public health” with an “adequate margin of safety.”
· Attorney General (Touby v. United States): The Attorney General may impose criminal sanctions for drugs “necessary” to avoid “imminent” hazard.
· SEC (American Power & Light v. SEC): May modify holding company systems when it determines they are “unduly or unnecessarily complicated.”
· FCC (NBC v. United States): FCC may regulate broadcast licensing so long as it is in the “public interest.”
· Delegation as Interpretive Tool: Even though Supreme Court generally upholds broad delegations to agencies, it may invoke delegation doctrine to interpret a seemingly broad statute very narrowly.
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· Class Exercise – Defenders of Wildlife v. Chertoff: Plaintiffs claim Real ID Act violates the delegation doctrines by giving extraordinarily broad authority to the Department of Homeland Security to make new policies. Under the new law, the Secretary of DHS may waive any statute or legal requirement— federal, state, or local—that he finds in his sole discretion, necessary to ensure expeditious construction of a wall on the U.S.–Mexican border. The bill also bars any court from reviewing the Secretary’s decision to waive any law.

· Delegation Allowed:

· Intelligible Principle: Yes. The language used by Congress – “necessary to ensure expeditious construction” – is no broader than other laws approved by Court.

· Specific Role of Agency: Agencies responsibilities are also limited only to the construction of the wall.
· Narrower Interpretation: No. Unlike Benzene, Congress specifically expanded the statute in 2005 to cover more than just environmental laws.

· Delegation Not Allowed:

· Intelligible Principle: No. Not only does it apply to “any law,” including arguably Certoff’s own term in office, but the point of the doctrine is to permit the judiciary power to review the scope of the agencies’ power, which this law bars expressly.

· Specific Role of Agency: Even if responsibility of agency is limited, power to ignore any law goes too far.
· Narrower Interpretation: Yes. Otherwise, with the elimination of judicial review over individual decisions, the Secretary has almost unchecked authority to ignore federal and state laws.
· Purpose of Delegation: Respond more quickly, efficiently and expertly to social problems.
· Concerns remain about whether granting agencies too much power to make policy interferes with Congress or basic separation of powers.
(2) Other Forms of Legislative Control:
· Other Methods of Congressional Regulation of Agencies:
· Four principle ways that the Constitution Limits Congressional Oversight of Agencies:

· (1) Bicameralism and Presentment;
· (2) Appointment of officers in Agencies;
· (3) Removal of officers in Agencies;
· (4) Separation of Powers.
· Legislative Veto: 
· A legislative veto is when Congress reserves the power to reject agency action with a vote, either in one house or both houses of Congress or a Congressional committee before that agency action becomes effective. These vetoes are not presented to the president for signature.
· Constitutionality of Legislative Vetoes: 

· Rule: A one house legislative veto is unconstitutional because all legislation needs presentment and bicameralism. A legislative act is all congressional actions that affect altering the legal rights, duties, and relations of people outside the legislative branch.
· INS v. Chadha: Chadha was granted access to have a student visa to come into US, it expired and he overstays visa, but there’s a law that allows people to suspend deposition upon application, so he applies to suspend his deportation. Under § 244(a)(1), INS may waive deportation for applicants of good character and facing extreme hardship. But same statute permits either house of Congress to reject waiver through a resolution. House vetoes.

· Held: This scheme is unconstitutional. Under Bicameralism and Presentment (“B&P”) clauses, every legislative act must pass both houses of Congress and be presented to the President for approval or veto. If only looked at by one house, there is no check except by those who write the bill. This one house veto cannot apply to legislative acts. Resolution of disapproval here is essentially legislative in character because it altered rights, duties and relations of people. All statutes, over 200, that contained such clauses violated the B & P clauses.
· White Dissent: This decision will result in the death knell for nearly 200 statutory provisions in which Congress has a legislative veto. If congress can delegate lawmaking power to independent and executive agencies it should be able to reserve a check on the legislative power for itself. Here the act did not alter the division of actual authority between congress and the executive, it just changed the order. A permanent change in the deportable aliens’ status could be accomplished only with the agreement of the AG, the house and the Senate. The president approval is with the AG recommending to Congress that the deportation be suspended. Then Congress indicates their approval by not passing a resolution of disapproval within the statutory period. So a change in the status of the alien is only consummated with the approval of each of the three relevant actors.
· Line Item Veto: Idea was that the President could overcome these collective action problems in budget negotiations. President receives authority to cancel certain provisions of an appropriations bill. For each cancellation, President must determine that it (a) reduces the deficit, (b) does not impair government, and (c) won’t harm the national interest. Congress then had 5 days to over-rule president by passing a disapproval bill.
· Clinton v. New York: President would have ability to cancel out certain terms in an appropriations bill, but would have to follow certain guidelines in removing certain terms.

· Held: Line item veto violates Chadha and basic separation of powers principles in enacting laws. Court is really focused on the fact that this is legislative writing being done by the president; other concern is that this is the president doing the rewriting.
· Why Court Rejected it: (1) Bicameralism and Presentment. (2) Finds that, unlike other cases where President merely applies Congressional policy, President substitutes his policy judgment for that of Congress. (3) Court also finds that spending is different than altering the text of a statute without bicameralism and presentment.

· Other Ways Congress Oversees Agencies:

· Formal Oversight: Appropriations bills where budget committee members enjoy tremendous power to introduce measures unlikely to be contested because of timing and the sheer scope of legislation at issue.  

· Informal Oversight: Informally reporting to congressional committees, inquiries and hearings.

· Collective Action Problems: Collective action problems underscore some of the reasons why we have market intervention to begin with.  

· Laws respond to differences in bargaining power (monopoly power).

· Laws respond to coordination problems (public goods)

· Laws respond to information asymmetry.

· Note that other interests, like reputation and self-regulation, also may solve these problems. 

· But notably these same collective action problems may also exist in the legislative process itself, as different legislators and interest groups vie for attention.
Summary:

· The Supreme Court has taken a very functional approach to the delegation doctrine.  

· Congress may delegate virtually all of its power under Article I to make new regulations, so long as it follows some “intelligible principle.” 

· This is because it is concerned about the paralysis that would result if Congress had to pass more detailed legislation.
· When Congress passes those opaque appropriations, it cannot delegate authority to President to control them, even if he is an arguably more accountable actor.
· But when it comes to Congressional review of agency power, the Court seems to have taken a very formalistic approach.  

· The Constitution prevents a democratic body, like Congress, from policing agencies unless it follows bicameralism and presentment, or follows opaque process like appropriation or informal oversight.
· Acts of Congress must adhere to bicameralism and presentment.  

· This is the case, no matter how many laws Chadha implicates, nor the perverse incentives that each form of oversight may cause –the abdication of Congressional responsibility.
· Court is concerned about Congressional “tyranny.”

· Formal Oversight: Appropriations bills where budget committee members enjoy tremendous power to introduce measures unlikely to be contested because of timing and the sheer scope of legislation at issue.  

· Informal Oversight: Informally reporting to congressional committees, inquiries and hearings.
B. The Relationship between the President and the Agencies:
· Presidential Oversight: To what extent can president decide how administrative agencies are going to be operating? And to what extent can we hold administrative agencies accountable?
· The Executive Power Problem:

· The Constitution provides that “the executive Power shall be vested in a President of the United States." U.S. Const., Art. II, 1. Constitution provides that “President shall take Care that the laws be faithfully executed.” U.S. Const., Art. II, 3. Article II empowers President to exclusively appoint “Officers of the United States,” with advice and consent of Senate. But also provides an exception for inferior officers who may be appointed by not only President, but Courts of Law and Heads of Departments.
· From this language, and out of a concern with separation of powers, Court has held that there are limits to how much Congress may interfere with Presidents’ ability to hire and fire agency officials. Nevertheless, Court has also long permitted Congress to delegate execution of some laws to agencies with varying degrees of independence from presidential control [because recognizes there are important reasons to allow congress to limit that power].

· Limits on Presidential Oversight: 

· Executive Agencies;
· Independent Agencies.
· Trade-Offs of Presidential Oversight:

· Accountability;
· Coordination;
· Expertise;
· Efficiency;
· Separation of Powers.
Appointment and Removal Powers:
Appointments Clause:
· Who Appoints Agency Officials:

· (1) Is this person even an official at all?
· (2) Assuming this person is an officer, are they a principle officer or inferior officer?
· Buckley v. Valeo [Exercising Executive Power]: After Watergate, Congress passed amendments to the Fed Election Campaign to limit campaign contributions, candidate expenditures and strengthen reporting provisions. This was an independent agency placed outside the executive branch. To enforce this, Congress created the FEC which consisted of 6 voting members: (1) 2 appointed by President pro tempore of Senate, Speaker of the House and President (each); (2) Each pair of appointment had to include one Democrat and one Republican; (3) The appointments by Pres pro tempore and Speaker of the house had to be made upon recommendations of majority and minority leaders of each house; (4) All six members were subject to confirmation by both houses of Congress. Court’s concern with allowing speaker of the house to appoint members of this commission is that only person who can appoint officers (under constitution) are the president.
· Held: Here the FEC people are officers. They have extensive legislative and adjudicative powers (they determine whether you’re violating campaign finance laws) and they also have prosecutorial and enforcement powers since they have ability to seek judicial relief. This is certainly enough power and authority to be considered that they are exercising executive powers and so they’re officers; this is no longer merely in aid of the legislative function of Congress but instead a power of executive branch to take care that laws be faithfully executed. Their appointments are unconstitutional because constitution says when president appoints an officer, it only needs approval by Senate and not both houses. If these people were exercising investigative or informative functions alone, they would not qualify as officers because they resemble activities that Congress may delegate to its own committees.
· Bowsher v. Synar: To permit the execution of laws to be vested in an officer answerable only to Congress would, in practical terms, reserve in Congress control over the execution of the law (separation of powers concern).
· Standard: Officer is someone who exercises significant authority pursuant to the laws of the US. 
· Class Exercise – The Light Bulb Freedom of Choice Act [Comparison to Buckley]: Bachmann’s bill would allow the mandate to stand if the Government Accountability Office, a legislative arm of Congress, can prove the energy efficient bulbs would meet three criteria: (1) that they provide real cost savings for consumers, (2) significantly reduce carbon dioxide emissions and (3) do not produce health risks for consumers.
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· How to Appoint Executive Officers:

· When Executive Officers Can Be Appointed:
· With Advice and Consent of Senate;
· During “Recess”.
· Who Appoints Executive Officers:
· Principal Officers;
· Inferior Officers;
· Employees.
· When Executive Officers can be Appointed:
· NLRB v. Noel Canning: NLRB created to decide labor disputes. Labor union filed complaint with NLRB alleging certain actions by Noel Canning during negotiations with union constituted unfair labor practice in violation of NLRA. NLRB ruled against Noel Canning. Noel Canning appealed, and court held that NLRB's ruling was invalid because not enough members of NLRB were present. Panel that heard Noel Canning: one member appointed by Obama and confirmed by Senate and two members Obama appointed without Senate confirmation. Those 2 members were appointed while Senate met in pro forma meetings every three business days, so appeals said Senate was not in recess on days Senate did not meet because, for purpose of Recess Appointments Clause, recess is defined as the time in between sessions of Congress.
· Held: Obama’s 2 appointment made during pro forma session breaks were unconstitutional. Court is very deferential to the political process in this case. 
· Considers 3 Questions to Determine Whether President Can Make a Recess Appointment:

· (1) Can it happen during a session, and if so, how long should it last? Recess less than 10 days presumptively too short to fall within appointment clause, because recess appointments made during a recess that was shorter than ten days have been so historically rare.
· (2) Does the “vacancy” have to happen during the recess? Recess Appointments Clause applies to vacancies that occur during a recess as well as those that originally occur before a recess but continue to exist at time of recess. Plain reading of Clause does not require this interpretation, but historical context of wording favors broader reading.

· (3) Do pro forma sessions count? Pro forma sessions do not create a recess long enough to trigger Recess Appointments Clause. While term recess in Clause refers to both inter-and intra-session recesses, legislative history and historical context indicate term should be presumed to mean a recess of substantial length. The three-day break that occurs during pro forma sessions does not represent significant interruption of legislative business and cannot justify exercise of the Clause.
· Note: Comes down to separation of powers issue: Court doesn’t want to get into game of defining what senate’s sessions are – doesn’t want to ignore how senate characterizes its own meetings.
· Distinguishing Principal and Inferior Officers: Inferior officers, like principal officers, exercise power to enforce federal law. However, unlike principal officers, inferior officers are: 
· (1) Subject to removal by higher officer; 
· (2) Limited Duties; 
· (3) Limited Jurisdiction; and 
· (4) Limited Tenure.

· Morrison v. Olson: In response to Watergate scandal, congress passes Ethics in Government Act, which sets requirements to protect special prosecutors from removal – including limits on Presidential power and judicial review. Independent Counsel (IC) can be removed only for good cause; AG does appointing of IC and can only happen when a congress person writes to AG that there’s been wrongdoing, then AG does preliminary investigation. Only then does AG recommend to panel of judges to appoint an IC to continue investigating matter; special division defines scope of IC’s investigation; IC has all the powers of US attorney (can investigate and prosecute); limited though to investigating crimes of wrongdoing by governmental officials; IC’s job lasts only long enough to complete investigation. 

· Held: (1) IC is an inferior officer: IC can be removed by AG (superior); IC’s duties limited in jurisdiction (only certain crimes and only what SD says they can investigate and work on) and duties that they can perform; IC limited in tenure (appointed only to accomplish a single task). (2) It’s okay for courts to appoint the IC: Appointments clause leaves open possibility one branch of government appoints a power for working in another branch of government, and here, it makes sense to have someone from another branch appoint IC because don’t want president appointing someone to be investigating and prosecuting crimes potentially committed by president.
· Employees: Employees fall outside of the appointments clause altogether. Their positions are not established by law, are lesser functionaries subordinate to officers, and lack discretion (Buckley v. Valeo).
· Officers: An officer is anyone exercising significant authority pursuant to the laws of the United States. It includes power to adjudicate and enforce law in court.
· Executive Officers: Attorney General; Independent Counsel; Federal Election Commission; Administrative Law Judges (binding decisions). 

· Employees: Government Scientists; Loan Officers in Agricultural Dept.; Administrative Law Judges (recommendations). 
· Principal v. Inferior Officer: 

· Two Alternative Tests:

· Subordinate, limited duties, jurisdiction and tenure (Morrison v. Olson);
· Subordinate – work is directed and supervised by other officers appointed by president and approved by Senate. (Edmund; Free Enterprise Fund v. PCAOB).
· Principal Officer: Department Heads (State or Defense); Attorney General; Federal Trade Commission.
· Inferior Officer: Office of Independent Counsel; PCAOB.
· Department Head or Court of Law:

· Department: Any freestanding component of the executive branch that isn’t subordinate or contained within another department. 
· Courts of Law: Includes judges appointed according to Article I or III of the Constitution.
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· Other Limits Congress May Place on Appointment: Congress may determine qualifications for appointment, which may include background or even party affiliation.

· Note: No Supreme Court case has tested the limits of this power.

· Czars: Appointed by president with senate’s advice and consent. 

· Fear was that we were appointing all of these kinds of experts to do the jobs that we would normally expect to be done by congress or parties with more oversight from congress and the executive.
· Worried about having too many unelected officials making these decisions for our government without executive branch oversight.
· Class Exercise – Is Feinberg a Czar?
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Removal Power: 
· No language in Constitution expressly provides for the removal of officers, but only President retains power to remove officers as part of his or her power to appoint. Congress may limit power to remove officers absent a good cause, so long as limitation does not unduly interfere with President’s power to execute laws. Fact that an officer’s power is purely executive, while instructive, no longer determines whether Congress can impose such limits.
· Morrison v. Olson [More Facts Above]: IC could be removed from office by completion of work, by AG for good cause, impeachment and conviction. Olson alleged to have violated federal law by giving false testimony to Congress. AG appointed an IC (Morrison) to investigate. IC obtained subpoenas, compelling production of evidence by Olson and he refused to comply on ground that Act was unconstitutional. Olsen argued that good cause condition unconstitutional because IC is doing something totally executive in nature and president needs to be able to control that pursuant to Humphry’s Executor, where court said only when person is doing something quasi-judicial or quasi-legislative that you can place conditions on removal. 
· Held: This good cause condition doesn’t interfere with president’s authority to execute the law because president isn’t giving up total control – he still retains some power by ability to fire IC through AG for good cause. And IC’s job is like this limited check to ensure there’s no corruption in white house or administration – this job is narrow and does not impede on all other things that president might do in setting policy and standards. 
· Note: Part of this conclusion likely comes from fact that there was a serious need for this legislation, and if going to have any trust in these investigations, need to have investigator not be fired by president just because doing something that president doesn’t like. 

· Court on Humphry’s Executor: Court abandons old tests, under Myers and Humphrey’s Executor, which allowed Congress to limit Presidential removal on agencies that perform quasi-legislative or quasi-judicial functions, but not purely executive functions. The old cases seem to suggest can’t put limitations on removal or president’s ability to fire someone when engaged in duties that are purely executive, and here, EGA rule says IC can only be fired for good cause. 
· Court says that IC’s were purely executive officials (because they investigated and prosecuted crimes). Modified rules under Humphrey’s Executor and said the real question was whether the restrictions on removal impede the president’s ability to perform his constitutional duty. No such impediment was posed by statutory restrictions on removal of IC here because IC was an inferior officer with limited jurisdiction and tenure and lacking policymaking or significant administrative authority. Court took a functional approach in upholding a for-cause restriction on the President’s power to remove a purely executive officer. 
· Removal [Morrison v. Olsen]: Congress may limit power to remove officers absent a good cause, so long as the limitation does not unduly interfere with President’s power to execute laws. The fact that a prosecutor’s power is purely executive – while instructive, does not determine whether Congress can impose such limits.
· Central Question in Determining Whether or Not a Limit on President’s Ability to Fire Someone Violates the Constitution: Court says while might look to see if officer is engaged in purely executive function or is an inferior officer or not, that’s not the sole determination – the sole determination is whether/not by placing some type of condition on your ability to remove someone, you’re unduly interfering with the president’s authority to control how the laws are executed.
· Scalia Dissent: Would base decision on finding that prosecutor exercises “purely executive” power, like Myers. Not unusual for each branch to police itself. Old standard permitted Congressional restriction on removal, so long as not a purely executive function. New Morrison standard lacks any formula to determine when restriction unconstitutionally interferes with “executive power”

· President Exercising Control Over Administrative Bureaucracies: 
· Dual For-Cause Removal – Free Enterprise Fund v. PCAOB: PCAOB created in response to series of high-profile accounting scandals (and record-setting bankruptcies) by large public companies (WorldCom and Enron). Free Enterprise Fund, a non-profit organization, brought suit challenging constitutionality of Title I of Sarbanes-Oxley Act, alleging that creation of PCAOB violated Appointments Clause because it deprived President from exercising adequate control over the PCAOB. The Board itself was under direct supervision of SEC, all of whose commissioners are appointed by and can be removed by the President. Members of board had a dual “for cause” removal requirement, i.e. PCAOB members can only by removed for good cause by SEC board members, who also can only be removed for good cause.
· What Board can do:
· Quasi-Legislative: Make new auditing and ethical standards.
· Quasi-Judicial: Conducts disciplinary proceedings.
· Quasi-Executive: Investigate, demand testimony and initiate disciplinary action.

· Held: Relies on Morrison to find that two levels of “good cause” removal is too much: President cannot take care laws are faithfully executed if he cannot oversee faithfulness of officers who execute them. Act protects Board members from removal except for good cause, but withdraws from President any decision on whether good cause exists, so Act deprives President the power to hold Board members accountable; and we need to be able to know who to blame in the American system of increasing and spreading bureaucracy. This dual for cause removal requirement would cause us to lose and electoral way to hold the bureaucracy accountable. PCAOB staffed with inferior officers because SEC may remove at-will; SEC a department because it’s a stand-alone agency. 
· Breyer Dissent: At-will employment hurts legitimacy of some forms of agency decision-making. Majority ignores statutes that have long provided for independence to adjudicate, including administrative law judges. Statute governing SEC does not limit removal “for cause.”
Appointment and Removal Powers II:
· Other Things Presidents May do to Control Agencies: Two other ways the president can exert his/her control over how agencies operate. 
· (1) Patronage: High ranking officials can be hired based on their political views.
· Patronage v. Civil Service: 

· The Free Association Clause prevents federal government from considering political background in employment decisions, unless position involves “policymaking” or “confidentiality.” More power to make policy increases interest in political loyalty (Elrod v. Burns).
· Test: Whether party affiliation is necessary for effective job performance of the public office involved (Branti v. Finkel).
· Patronage: High-ranking employees may be chosen based on their political views and support for the president or the agency. 
· Ex – Patronage: Assistant District Attorney; Assistant Solicitor; City Corporation Counsel; Assistant State Attorney; Deputy City Attorney; Workers' Compensation Law Judge; Police Captain; Superintendent of Parks Department.
· Civil Service: Beneath the level of “high-ranking” employees; the civil service system bars agencies from political considerations in hiring, firing and promotion.
· Ex – Civil Service Protections [So would violate first amendment if take into account their political affiliation]: City clerk; Process server; Assistant public defender; Attorney for Social Services; Assistant Attorney in Family Court; Assistant Director of DMV; Senior Vice President of Development Bank.
· Class Exercise – Whether being a law attorney for the EPA is a position where the government can take into account person’s political affiliation?

· Being the EPA attorney involves neither ability to make policy nor involves confidential decision making/handling confidential information that would justify taking into account employee’s political affiliation: Taking into consideration a hiree’s political affiliation might be one way that the president might try to shape/control the administrative state. 
· (2) Executive Orders and the Office of Information and Regulatory Affairs (OIRA):
· Historical Background: Discovery of the need for fundamental reforms in administration led to the formation of the Executive Office of the President (EOP). Primary concern of the office was coordination: to create a staff capable of coordinating vast responsibilities of growing bureaucracy [very hard to get things done because there were so many agencies with overlapping responsibilities]. 
· Reagan’s Executive Order 12,291 required that executive – but not independent – agencies [executive agency = appointed by president and fired at any time] submit proposed regulations to White House Office of Information and Regulatory Affairs (OIRA), before finalizing any proposed major rule, accompanied by a cost-benefit analysis. Executive order phrased “to extent permitted by law” agency can only regulate if benefits of a new regulation exceeded costs. Clinton took this to next step, and Executive Order 12,866, kept most important features of President Reagan's system, including cost-benefit analysis and submissions to OIRA. But it also included “independent” agencies, even while pledging respect for agencies in the “regulatory decision-making process.” Result: Many regulations changed through negotiation that took place between time agencies submitted regulations to OIRA and when they were finalized. 
· Class Exercise: Obama basically did the same thing in regulating the air quality standards. Obama’s announcement says EPA should forgo putting regulations into effect right now because of costs (economy is fragile – which is expressly not allowed under Whittman when EPA making new standards). So, why is one letter explaining Obama’s decision to delay issuing new standards in one way and Obama’s letter is explaining this decision in another way?
· Sunstein letter provides hedgier language and Obama’s specifically states it’s based on the economy and cost; Sunstein’s letter is coded in terms of unpredictability and science and the greater statutory scheme; Obama’s is arguably coded in a slightly different way. 

· Why is Obama publicly saying that they have to take into account the economic burdens in withdrawing the new EPA standards: Could look at this as Obama being concerned with election year politics to show he’s still concerned about the economy so he has the public’s support. 
· This is an illustration of how a lot of administrative regulations go into effect today – President cannot use executive orders to ignore statutes – so what this means is that through OIRA and other informal sources that can regulate how agencies act, agencies have a substantial amount of authority on their own to figure out how they want to enforce the law.

· Yungstown Sheet & Tube v. Sawyer: When congress lays out a law as to how an agency should act, ordinarily, president is usually at its lowest ebb in his ability to contravene that law. So to extent that the more Obama’s administrators can count this as being consistent with the law and consistent with what congress wanted (consistent with what congress wanted in law that these new standards be done in a predictable way and be based on the most recent science), then president arguably doing this thing in interest of the economy with most legitimacy, but to extent Obama is directly taking into consideration something he is not supposed to (costs), he’s acting with lowest degree of authority possible. So as a result, going through all of these backroom ways to accomplish what president wanted to accomplish but also consistent with what congress wanted. 
· Executive Orders Summary: Historically, executive orders respected independent policymaking functions of agencies, even as Presidents sought to improve coordination and take into account costs and benefits of regulations. This is, in part, because of separation of powers concerns. When agencies make laws, Presidents supposedly are limited to using oversight through power of appointment and removal. They cannot take actions “in opposition to the express or implied will of Congress” (Youngstown Sheet & Tube Co.). But Presidents increasingly use informal oversight, relying upon directives, submissions and internal negotiations to place stamp on agency rules.

· Summary of Executive Oversight:

· ( (1) Agencies exercise significant authority to enforce law independent of the President (i.e. people who can only be removed for case, have long terms in office, might be on bipartisan commissions = independent of president). 
· ( (2) But, president still some power to shape the way agencies operate and to ensure that the president’s policies are effectuated though the decisions agencies make as to how to hire and fire people. The president can exert control over agencies through hiring and removing principal officers and inferior officers under the Appointments and Removal Clause.
· ( (3) But Senate must approve principle officers and Congress may limit President’s ability to remove them so long as it doesn’t unduly interfere with President’s power to take care of the law. 
· Only limitations on president’s ability to hire/fire someone in an agency is when congress says must have good cause to fire someone. BUT when congress places too many good cause limits on ability to fire someone, even that can interfere with president’s ability to control how agencies operate.
· ( (4) To the extent the president CANNOT control how agencies operate just by who they’re staffing agencies with, presidents can sometimes issue executive orders. President ordinarily may not use executive orders to contravene Congressional statutes or regulations, but executive orders and bodies (like OIRA) may influence executive agencies 
· OIRA evaluates the costs and benefits of basically every major regulation that’s put forward (see above).
· So a lot of informal ways that the president and executive offices can influence how these independent offices operate, even though president not technically supposed to make agencies do something that violates federal law, but in the shadows, the president can still exercise a lot of informal power over how decisions of agencies are being made.
· ( (5) Usually the president cannot make decisions about low-level government employees’ political affiliation, but once that person has a certain amount of policy-making authority, the president can usually take into account what their party/background is in determining whether or not they qualify for that position. 
· Usually President may also establish litmus tests for employees exercising “policymaking” authority within bounds of First Amendment and Civil Service statutes [acceptable to take into consideration party affiliation for US attorneys].
· Class Exercise (above): Usually president can’t take into account political background of low-level attorney, but can take that into account when the position is exercising policy-making authority.

C. The Relationship between the Judiciary and the Agencies:
The Agency’s Power to Adjudicate:
· Public Rights v. Private Rights: Historical test for drawing the line where congress can go too far in giving agencies power to adjudicate was at distinction of private versus public rights.
· History: 

· Article III vests judicial power in federal courts with life tenure for good behavior. 

· Exceptions in 19th Century long existed for courts marshal, territorial courts, and public rights cases – Congress could create tribunals itself with judges who lacked Article III protections and status.

· Courts distinguished between cases involving private rights or disputes in law, equity and admiralty and those involving “public rights” granted by government (land grants, citizenship or custom determinations).
· As lines blur between “private” and “public” rights, Courts began adopting more functionalist test. Ex: Workers’ Compensation – they created new statutory right for automatic compensation. But otherwise, replaces tort action between private parties. Crowell v. Benson never firmly resolved question. Rather, permitted federal worker’s compensation scheme because final determination of facts was reviewed by federal court, and thus, did not threaten “judicial power.”
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· CFTC v. Schor: Statute permitted investors to seek “reparations” against broker for violating federal regulations in futures markets. Statute gave parties choice to seek damages in federal court or before agency; permitted courts to exercise some review of facts if not supported by weight of evidence as well as law de novo; agency orders only enforceable by district courts; statute gave agency power to hear counterclaims that arose out of the same transaction or occurrence as complaint for reparations (but not required to bring counterclaims in front of CFTC; could bring them in state court). Schor filed a complaint against broker for numerous violations; broker filed counterclaim against Schor in CFTC reparations proceeding. CFTC ruled in favor of broker, and Schor sought judicial review, arguing CTFC didn’t have authority to hear the counterclaim. 
· Held: CTFC can hear this counterclaim even though it’s a private cause of action. (1) Nature of Claim: Although “private” right – contract claim for account balance – it’s integrally related to reparation claim; (2) Nature of Non-Art. III Court’s Power: Narrow class of common law claims in a particularized area of law decisions by administrative law judges; (3) Control Article III Court Exercises: Orders enforceable only by federal court; Court also reviewed facts and law; (4) Parties’ Consent: Parties freely elected to resolve claims before CFTC; could also choose federal court; (5) Purpose Advance Agencies’ Interests: Consistent with Congress’ scheme to regulate brokers with “inexpensive,” “efficient” and “expert” alternative to court.
· Stern v. Marshall: 2 Proceedings: Howard Files Proof of Claim for Defamation in Bankruptcy Court; Anna Nicole (Marhsall) asserts truth as defense he interfered with her inheritance and counterclaims alleging same; Anna wins in Bankruptcy; Howard then wins in estate proceeding. Issue: Is bankruptcy proceeding judgment final or does it require confirmation by federal court?
· Held: Although bankruptcy court’s exercise of jurisdiction over Marshall’s counterclaim complied with 28 U.S.C. § 157(b), that provision is unconstitutional as applied in this case. Because bankruptcy courts not Article III tribunals, they may not exercise the judicial power of the United States. Absent limited circumstances as to which a public rights exception applies, bankruptcy court lacks jurisdiction to enter a final judgment.
· Note: Court appears to revitalize public rights doctrine: What makes a right public, rather than private, is that the right is integrally related to particular government action.
Stern v. Marshall Comparison with Schor:
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· Breyer Dissent: Argues on functionalist grounds – Determinations of counterclaims crucial to efficient, coordinated, and effective functioning of bankruptcy system.
· Schor Factors – Factors for Determining Whether Non-Article III Court Can Hear a Claim:

· (1) Nature of Claim: Private right versus public right.
· (2) Nature of Non-Art. III Court’s Power: Extent to which power is limited in scope and how binding power is.
· (3) Control Article III Court Exercises: Is it able to review all types of law? 
· (4) Parties’ Consent: To what extent are the parties agreeing to adjudicate in this forum. 
· (5) Purpose Advance Agencies’ Interests: To what extent is this advancing some distinct type of interest that is trying to be served by an underlying statute? 
Part II:
III. THE FUNDAMENTAL PROCEDURAL CATEGORIES OF AGENCY DECISIONMAKING

I. ADJUDICATION BY ADMINISTRATIVE AGENCIES:
Due Process Basics:
· Due Process: Protects Deprivations of Life, Liberty and Property without “due process of law”. Procedural Due Process evaluates whether adequate procedures protect individuals from arbitrary government action.
· Goldberg v. Kelly: Kelly (P) represented a group receiving welfare assistance. P brought suit against after benefits were terminated on grounds that state terminated welfare without prior notice and hearing, thereby denying P’s right of due process. 
· Held: Only a pre-termination hearing would satisfy due process because of the significant individual interests at stake. Welfare provides the means to obtain essential food, clothing, housing, and medical care for recipients. Termination of aid, during the pendency of the resolution over eligibility, might deprive an eligible recipient of the very means by which to live while he waits.
· What kind of process that may be required: Timely and Adequate Notice of Charges: Says could imagine situation where 1 week-notice before benefits discontinued is okay, so not going to answer that question in this situation; Confrontation and Cross Examination; Present Witnesses; Address Fact Finder Orally: Just allowing someone to write their case is not enough, need to allow someone to be able to present their case in person; Right to Counsel; Right to Decision on Record; Explanation for Decision; Impartial Decisionmaker.
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· Black Dissent: Terminating welfare benefits does not deprive people of “property” under the Due Process Clause because the state doesn’t have to provide it. People aren’t losing property since the government doesn’t even need to give welfare. Basically said congress should be able to say what your property interest is and whether you’re entitled to it. 
· HYPO: The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 ended welfare as we know it. Gave states fixed block grants for "temporary assistance for needy families (TANF). Congress states unequivocally in the statute that benefits are not entitlements, and that the law shall not be interpreted to entitle any individual or family to assistance under any State program funded under the Act. Do people still have a property interest in this benefit?

· This situation points to tension caused after Goldberg v. Kelly: Court expanded definition of property – it’s not just the land you own or car your drive, property can actually be created through statutes – and yet, when congress amends a statute there still might be something else that’s going on in case like Goldberg v. Kelly, which could still allow you to say that that is property (i.e. I still rely on that welfare check and for that reason I still have a continued interest in getting my benefits).
· Kelly says when you look at modern welfare that arise under various statutes, they can give you property interests too, like a reasonable expectation to certain things from the government that government can’t take away from you unless they give you a hearing. 
· Note: Goldberg v. Kelly represents a high watermark in Court’s willingness to provide procedural safeguards for deprivations of government benefits, like opportunity to appear with counsel, confront witnesses, and receive hearing from neutral examiner on the record. Courts have pulled back from Goldberg’s formal hearing requirements.
· Goldberg v. Kelly offered new definition of property and liberty, abolishing this old distinction that used to exist that said some things you have privilege to and some things have a right. Historically, procedural due process existed to protect against unconstitutional conditions and grievous loss. Goldberg extended concept to government benefits, like welfare, noting that much of the existing wealth in this country fall outside of common law definition of property.
· Goldberg v. Kelly court says much of the wealth in this country falls outside common law definitions of property; the wealth and entitlements we have are created by statutes – these are very valuable interests that need to be protected and since Goldberg, these due process rights and different types of property interests have expanded to include things like: Professional Licenses, Automotive Franchises, Stock Options.
Protected Interests:
· Protected Property Interests:

· Board of Regents v. Roth: Roth hired for first teaching job as an assistant professor at Wisconsin State. He was hired for a term of one year. Roth was not hired for an additional term. Under Wisconsin law, a state university employee could acquire tenure rights to employment after four years of consecutive employment, but without tenure, new teachers had no right to employment beyond initial one-year appointment. After University informed Roth he would not be rehired, Roth brought suit alleging decision not to rehire him for next year violated DP rights.
· Held: Roth’s DP rights were not violated. Roth argued that ability to engage in occupation of his choice has been threatened because this is going to taint his good name and prevent him from getting another job at a different university. Court says school didn’t do anything to tarnish his good name and school did not impose on Roth a stigma or other disability foreclosing his freedom to take advantage of other employment opportunities, so no liberty interest. Then court turns to property interest and holds Roth has no property interest. Roth’s property interest in employment University was created and defined by terms of his appointment, which specifically provided that his employment would terminate at the end of one year, and made no provision for renewal whatsoever.
· Sindermann: Teacher had an implied expectation that his contract would be renewed because of “chatter”, and a system of de facto tenure, was there for 10 years, and there were other employment policies and procedures that would imply his contract would be renewed. School did not have a formal tenure system in place, but did have an official Faculty Guide that teacher claimed established a de facto tenure system.
· Held: Although school system had no formal tenure program, its guidelines and standard practices, coupled with length of teacher’s employment, were sufficient such that it could be found teacher had a property interest in continued employment.
· Note: Unlike Goldberg, Roth court said going to really look at what contract and statutes actually say and in Sindermann, going to look at the policies and practices and talk, which all might play a part into whether he had a property interest.
· Protected Liberty Interests: 

· Wisconsin v. Constantineau: A police chief, pursuant to a Wisconsin statute, and without notice or hearing to Constantineau, posted a notice in retail liquor outlets that sales or gifts of liquors to Constantineau were forbidden because he was an “excessive drinker.”
· Held: Violation of DP when police chief put flyer up saying person is an excessive drinker. His legal status changed from someone being allowed to buy alcohol versus someone who can’t (this is the distinction between Constantineau and Davis – need an accompanying change in person’s legal status). 
· Paul v. Davis: Police chief gave to local merchants a list of names identifying them as active shoplifters; Davis’ name included on the list. Davis sued, claiming that the stigma imposed by circulations of the flyer deprived him of a protected liberty interest. 
· Held: No DP violation; injury to reputation alone, without some accompanying alteration of legal rights does not constitute a liberty deprivation. 
· BLL: Injury to reputation alone isn’t enough, must have some alteration of your legal status (stigma +). 

· Class Exercise – Lapp Interview: Lapp was denied tenure even though met all of the requirements for receiving tenure, had received excellent student and coworker reviews, and was basically told her was getting the job. 

· More property interest than Roth, but weaker than Sindermann: 
· Unlike Roth, he has been at Loyola for several years, received assurances of continued employment by virtue of general conversations, and appears to have legitimate free speech concern.
· Unlike Sinderman, has not been at Loyola for ten years; the claim involves promotion, not employment which may be more discretionary; and may be rooted more in his subjective expectations about job. 
· Arguably weaker than both Davis and Constantineau:
· The failure to promote does not constitute a change in his legal status. Lapp did not lose his job (Roth); nor was he barred from buying alcohol (Constantineau). At most, it was the damage to his reputation itself (like Davis) that caused him injury.
· In the legal academy, the failure to promote is a constructive firing, and the impact on his law license almost qualifies as stigma plus. Moreover, if Lapp can prove that refusal to promote was rooted in his tweet, Loyola may violate different kind of liberty interest – under the First Amendment.
What Process is Due:
· Matthews v. Eldridge: Disability insurance – Process: Caseworkers reevaluate claims in consultation with beneficiaries and subject to reconsideration based upon written appeal. Evidentiary hearing given after benefits denied to those who so request.
· Held: Not entitled to a pre-termination hearing. 
· Private Interest: (1) Not Need-Based (Unlike Goldberg, disability determinations not based upon financial need. Structure of program modeled after form of private insurance); (2) Other forms of support (Although a slow process that may impact people with modest means, they have access to welfare rolls and other kinds of support). 
· What your private interest is and effect of official action (and in evaluating Eldridge’s SS benefits, court suggested that getting his continued SS benefits wasn’t as significant as someone continued interest in getting welfare benefits – i.e. he didn’t need it as much, there was other sources for him).

· Comparative Risk of Error: (1) Recipients can obtain assistance from local SSA office and discuss adverse decisions with case workers before they are cut off; (2) Disability determinations are more objective than welfare determinations, and accordingly, live adversarial hearing is not necessary; (3) Resolution of the types of employment available in national economy for a claimant with a particular set of skills does not require evidentiary hearing. 

· In determining risk of error, court balanced what it would mean to have a hearing before his benefits were terminated as opposed to benefits of having it after they were terminated and court realized there was some chance for error but not that significant of one given all other kinds of procedural safeguards that were out there (told he would have a SS officer working with him to ensure the information was accurate – so concluded that the risk of error of having a hearing after the decision was made wasn’t all that significant).
· Government Interest: (1) Administrative Cost of Additional Hearings (amounting to about $6 million/year); (2) Overpayments While Hearing is Pending (Given 10-month delay for hearings, cost of overpayments could equal $23 million annually all to save money for the 2-3% who won $147 in monthly benefits after a full evidentiary hearing).
· Court in trying to find governmental interest included not just administrative cost of having a hearing beforehand, but also just fiscal cost to system (very hard to collect those back benefits after a final determination is made).
· Notes:

· In many cases, rarely receive a full evidentiary hearing before crucial governmental decision.
· Left unresolved is how those various interests are balanced against each other, the definition of acceptable rates of error, and the subjective values that inform this determination.
· Summary: 

· Eldridge marks departure from Goldberg. Goldberg only asked, given all circumstances, is the petitioner treated fairly. As a result, in many cases, rarely receive a full evidentiary hearing before crucial governmental decision.
· After Roth and Eldridge, two-step process:
· (1) Is there a protected liberty or property interest?

· (2) What process is due, given the nature of the protected interest, the chance of error, and the governments interests in the existing scheme?

· Some Exceptions:

· Exception for Opportunities to Consult: Even though no full evidentiary hearing is required, courts appear to require some opportunity for notice and an opportunity to respond.

· Before suspension from school (kid gets pre-hearing with school official to know reasons why getting suspended etc.).
· May also receive full hearing before permanent deprivations – like permanent loss of child custody.

· Emergency Exception to Exception: For over a century, court has also held that a hearing may be delayed in cases of “emergency.”

· Loan officers who embezzle funds (Mallen).  

· Police officers who smoke pot (Homar).
Due Process Right to an Impartial Tribunal:
· The Impartial Tribunal:
· An administrative law judge is not technically subject to the same standard for disqualification as a federal or state judge. They are presumed to be “honest” absent showing of a “serious risk of actual bias.”  
· An “appearance of bias” standard, which applies to traditional judges, cannot apply to administrative agencies.

· For example, in Larkin, the combination of investigative and adjudicative functions” alone did not create an “unconstitutional risk of bias in administrative adjudication.”

· Accordingly, administrative judges are entitled to a presumption of “honesty and integrity,” absent a showing of “actual bias” (Withrow v. Larkin). Actual bias includes: 

· Personal or Financial Interest (Gibson);
· Prejudgment of Facts (Cinderella).
· “Serious risk of actual bias” may exist when ALJ has an impermissible: 

· Interest: Tribunals cannot have certain interests – financial or personal – in outcome (Tumey/Ward/Gibson).  
· Adjudicator has “substantial pecuniary” or other personal interest in outcome (Tumey/Gibson).
· Prejudgment: Tribunals cannot “prejudge” non-record facts (Cinderella & Larkin).
· A disinterested observer could find a tribunal adjudged facts before hearing them (Cinderella).
· Bias: Tribunals cannot be “biased” against parties (Cinderella & Caperton).
· Extreme facts supporting serious risk of bias against or for particular party or outcome (Caperton).
· Withrow v. Larkin: Wisconsin medical licensing board received complaints about a physician whose practice consisted of performing abortions (illegal). Board investigated, found evidence that doctor engaged in abortions, and notified the district attorney for prosecution in an action to revoke the doctor’s license and set case for formal hearing. Doctor sued alleging board members who investigated him could not decide outcome of that prosecution hearing because the combination of functions biased the board members against him by assimilating them to the role of prosecutor. 
· Held: The mere combination of investigatory, prosecutorial and adjudicative functions in the same entity do not necessarily make the entity biased in adjudicating. Thus, the basic structure of federal and state agencies that do combine these functions is constitutional. While particular circumstances might indicate bias by particular members of the entity, nothing in this case indicated that persons on the board were biased.

· Personal or Financial Interest:
· Gibson v. Berryhill: Alabama law bars corporations from employing optometrists. Alabama Board of Optometry, whose membership is limited to independent optometrists, files charges alleging that because the practice of optometry by individuals employed by corporations was no longer permitted by Alabama statute, the optometrists had violated the ethics of their profession by working for Lee Optical. The optometrists sued the Board alleging the statute regulating practice of optometry in Alabama was unconstitutional because it permitted Board to hear pending charges and Board was biased and could not provide a fair and impartial hearing in conformity with due process. 
· Held: The composition of the Board, which exclusively consisted of independent optometrists violated Due Process because of their “substantial pecuniary interest” in outcome. Here, the members of the Board were all optometrists in private practice who might see an increase in their business if all corporations who employed optometrists were forced to let them go and discontinue the practice of optometry. 
· IS A Personal or Financial Interest:

· Tumey v. Ohio: Mayor who adjudicates misdemeanors in village tribunal and pockets part of the proceeds from the fines violates DP.

· Ward v. City of Monroeville: Mayor who adjudicates cases, but indirectly benefits when fines make up to 50% of city’s budget also violates DP.

· Gibson v. Berryhill: Board of Optometry, which exclusively consisted of independent optometrists violates DP when adjudicated charges against non-independent optometrists because of their substantial pecuniary interest in outcome (that is, outcome would eliminate 50% of their competition in the state).
· Is NOT a Personal or Financial Interest:
· Marshall v. Jerrico: No Due Process violation when (1) money pocketed by agency, not independent administrative judge (i.e. judge insulated from actually receiving benefit of the proceeds) and (2) fines only make up 1% of budget (i.e. de minimis amount of a financial interest is not enough to violate DP). 
· Prejudgment: 
· Cinderella Career and Finishing Schools v. FTC: FTC sued, seeking to prevent Cinderella from deceptive practices, including claims that students would qualify for beauty contests based upon enrollment. Cinderella appealed alleging that the Chairman of the FTC (Dixon) was biased. While appeal from hearing officer’s decision was pending, Dixon made a speech where he made comments indicating he believed practices like Cinderella’s were unfair and deceptive.
· Held: Based upon Chairman’s statement while appeal pending, he had prejudged facts in violation of DP. Agencies may prosecute (act in an accusatory capacity) and adjudicate (ultimately determine the merits), but Dixon crossed line because a disinterested observer would find he adjudged the facts before hearing them.
· Standard: Whether a disinterested observer would look at what’s happened and believe that the person adjudged the facts before hearing them.
· No Bias:

· Agencies may prosecute (act in an accusatory capacity) and adjudicate (ultimately determine merits). 

· Agencies may make broad, generic statements about the prosecution or policy.

· Bias: When a “disinterested observer” would find adjudicator “adjudged the facts” before hearing them.

· Biased Against Parties:

· Caperton v. AT Massey Coal: Generally, judges are not required to recuse themselves from any case in which a party to the suit has contributed to the judge’s campaign. But in this case, Supreme Court found a DP violation when a state supreme court justice failed to recuse himself from a case where one of the litigants spend over $3 million in support of the judge’s campaign for office. 
· Note: Friendship with a litigant is not in itself always a ground for disqualification (Cheney v. US District Court). 
· Social Security Administrative Judges HYPO: According to plaintiffs in Padro v. Astrue, 72% of disability claims were granted nationwide by administrative law judges from 2005 to 2008. But 4 of Queens judges granted only 31% to 45% of cases they heard during period. The 5th approved 61% of petitions before her plaintiffs claim. They also were more frequently reversed on appeal.

· Government Argument: The differences between administrative law judges reflects different individual perspectives of judges that occur in all forms of adjudication. Short of actual statements indicating judges have prejudged an entire universe of disability claims, or other extreme facts, like the office-wide bias in AALJs v. Heckler, Plaintiff’s claims should be dismissed.

· Plaintiff’s Argument: Disinterested observer could conclude these judges adjudged facts before hearing them based the unusually high statistical combination of denials and reversals; repeated instances where judge appears to have prejudged outcome or repeatedly denied claimants opportunities to present new record evidence. Although none of these statements occurred outside of proceeding, as in Cinderella, that is a distinction without a difference.
Statutory Hearing Rights and Ex Parte Rules:
· Overview of Administrative Procedure Act:

· History of APA:

· Classical view of agencies was they only implemented Congress’ will, efficiently, consistently and expertly.  

· Separation of Powers concerns arose due to:
· Growth of agencies.
· Recognition that agencies actually made substantive policy, enforced laws, and adjudicated cases.
· Congress passed in the Administrative Procedure Act in 1940s in response to these dueling concerns:

· Need to preserve flexibility within large agency required to do many tasks consistently.
· Need to ensure some separation of functions and legitimate access to assure accurate and fair decision making. 
· Structure of APA: To determine which procedures are due, APA divides based on whether adjudication or rulemaking, and formal versus informal decision-making.
· Formal Adjudication: Get full-blown hearing (right to cross-examination, hearing, to appear, have counsel, present evidence, etc.). These types of rights also exist with formal rulemaking. 
· Your right to a formal adjudication hinges on what’s in the statute creating the agency – when statute creating agency says agency is required to make an adjudication on the record giving you an opportunity for a hearing, then entitled to a formal hearing. 
· 2 of the things you get in a formal adjudication:

· (1) Right to no ex parte communication: President cannot lean on an adjudicative body in influencing the outcome (Portland Audubon Society).
· (2) Right to have an impartial and independent decision maker: Ex – Heckler (Secretary of health and security cannot lean on social security to influence the rate at which they are granting disability payment). 
· Basis behind both of these rules is the adjudication process should have some integrity to it –  if going to go through this whole process in getting these procedures and putting it in front of a person, then that person should have some independent ability to make those decisions and they can make it without undue influence from other political actors in the system. 
· Note: These types of rules may not apply with the same force when it comes to the agency making new kinds of rules and regulations because when talking about rules and not adjudications, might be willing to be more flexible about those off-the-record communications when think we want to have more democratically accountable actors involved in a process that doesn’t impact just one case, but a whole sloth of cases as well as important policy considerations.
· Informal Adjudication: In informal rulemaking, usually all you’re guaranteed is right to counsel and an explanation as to what the agency is doing. 

· Informal Rulemaking: Entitled to notice and comment, to some info about what agency will do and comment on it.

· About 90% of what agencies do – includes for example, coming up with a new manual, deciding more informal way whether to admit you to country. 
[image: image9.png]Adjudication

Rulemaking

Formal Adjudication:
(Sections 554, 556, 557)

Full blown hearing to decide any
“order” for parties, including bar on
ex parte communication

Formal Rulemaking
(sections 553 (a)(b)(c)(d), 556, 557)

(Full blown hearing to decide any
“rule” - think regulations ~ includes
bar on ex parte communication)

Informal Adju
(Section 555)

Compelled parties at least receive
“right to counsel” and explanation
for decision.

Informal Rulemaking
(section 553)

(No hearing, just “notice and
comment” ~ publication of proposal
and written submission)




· APA Adjudicatory Process: 

· Procedures Guaranteed in Formal Adjudication: Your right to a formal adjudication hinges on what’s in the statute creating the agency.

· Impartial Adjudicators:
· Paid by different agency;
· Agency head cannot assign cases;
· Not overseen by prosecutors or investigators (554(d)).
· Pre-Trial:
· Notice (usually through written complaint) (554(b)(3));
· Required to give parties opportunity to settle (554(c)(1));
· No formal rules for discovery:
· Depositions;
· Hearing officer may issue subpoenas on request if agency rules so provide (555(e));
· Hearing officer may also reasonably control scope of discovery pursuant to published rules (556(c)).
· Hearing:

· Looks and feels like trial;
· Conducted by presiding employee, in many, but not all cases, an ALJ (556); 

· May be conducted in office and around table;
· People compelled to appear have right to counsel;
· Offer oral testimony, documentary evidence and cross examine witnesses, but the Federal Rules of Evidence otherwise do not apply. Hearsay is admissible (556(d));
· Proponent of order has burden of proof, and standard of proof is ordinarily preponderance of evidence.
· Exceptions for certain cases (i.e. immigration) where clear and convincing evidence required.

· Post-Hearing:

· Briefing and oral argument may follow hearing (APA 557(c)).

· May make an initial decision with reasoned statement of findings and conclusions of material questions of law, fact or discretion presented on the record (556(b)).
· Right to appeal with de novo review by head of agency 556(c). May also issue written opinion based on record.
· Formal Adjudication and Goldberg v. Kelly:
· Timely and Adequate Notice of Charges;
· Confrontation and Cross Examination;
· Present Witnesses;
· Address Fact Finder Orally;
· Right to Counsel;
· Right to Decision on Record;
· Explanation for Decision;
· Impartial Decision-maker.
· APA Ex Parte Rules: 

· Portland Audubon Society: Bureau of Land Management (BLM) auctioned off timber rights in Oregon. Lands comprised habitat of endangered spotted owl, BLM applied to Department of Interior for exemption. Endangered Species Committee (God Squad) considered matter. Members of President’s administration summoned members of committee to White House to pressure them to vote for exemption. Committee voted for exception. Environmental groups opposed to timber sales brought action, alleging its decision was tainted by ex parte communications. Two Issued: (1) Was God Squad required to grant exemption through formal hearing under Section 554? (2) If so, did President violate ex parte communication rule under § 557? 
· Held: President has an interest in every agency proceeding and no other ex parte communication is more likely to influence an agency decision than communication from President and his staff. Thus, not permissible for President and staff to have ex parte communications with members of committee considering exemption decision.
· First Question: Was hearing triggered under 554(a)? 

· Section 554(a) requires (1) adjudication, (2) on record, and (3) after opportunity for hearing.

· Adjudication: Satisfied because this was a specific request requiring a specific factual determination – god squad was taking the evidence presented and making a determination as to whether an exception applies. It was not a policy judgment that could be applied generally.  

· On the Record: Satisfied because Section 1536(h) of Act requires a hearing on the record.
· Opportunity for Hearing: Met because decision made after opportunity for a hearing. 

· Second Question: Does a ban on ex parte communications apply to White House?

· (1) Applying the ban on interested persons to the White house is consistent with purpose and legislative history of APA. Absent ban, you lose open decision making and impartiality due to unknown influence by public officials. (2) Claim that President is de facto member of Committee because of his power to appoint is rejected. Ability to appoint is not the same as ability to decide. Different rules might apply to other kinds of proceedings, like rulemaking. (3) Argument that ban on communications violates separation of powers under Meyers is rejected. If argument was carried to its logical extension, it would undermine integrity of all agency adjudication.
· Summary: Formal adjudication is required when the agencies’ organic statute requires an (1) adjudication, (2) on the record, and (3) after opportunity for hearing.
· Formal adjudication triggers a series of rules designed to promote integrity of the hearing process.  
· Portland: Fact that this is a specific request requiring a specific factual determination, under a specific set of principles – not some type of broad policy judgment that’s being applied in all future cases – that seems to qualify as adjudicative.
· The ex parte communication rule bars communications relevant to the merits of a case in order to ensure that a formal hearing is not contaminated by off-the-record communications and that the parties have an opportunity to fairly respond.  

· The rule does not apply to informal adjudications or rulemaking procedures, where costs or interests in policymaking may require more flexible oversight by agency heads or the President.
· Bias and Decisional Independence: 

· AALJs v. Heckler: Association of Administrative Law Judges is a non-profit corporation composed of ALJs employed by Department of Health and Human Services (HHS) to adjudicate claims for disability benefits. Congress enacted “Bellmon Amendment” directing Secretary of HHS to review decision of ALJs. Congress express concern at high rate ALJs were reversing determinations. Plaintiff sued, alleging selection of cases by ALJs with high allowance rates for review under Bellmon Review Program was an attempt to influence ALJs to reduce allowance rates of disability claims and compromise their decisional independence by creating bias against granting disability claims. SSA institutes “Bellmon Review” over administrative law judges who grant large numbers of claims.
· Held: Unremitting focus on allowance rates created an untenable atmosphere of tension and unfairness. Even if it did not violate DP, it violated the spirit of law designed to make ALJs somewhat independent. Evidence shows that HHS was concerned about allowance rates to a point where ALJs may have felt pressure to reduce allowance rates. Focus on allowance rates created an atmosphere of tension and unfairness which violated sprite of APA, if not a specific provision of the APA.

· Note: This case is not about due process, it’s about your statutory rights under APA, and one of those rights is to have independent decision-maker.
· Rules that Narrow the Scope of the Hearing:
· Heckler v. Campbell: Campbell applied for disability benefits because a bad back which prevented her from doing job as a maid. Was 52 years old and had limited education. Her application for disability benefits was denied, and she requested a hearing before an ALJ. ALJ determined her back injury was not severe enough to render her disabled, and considered whether she had ability to perform less strenuous jobs. Relying on medical-vocational guidelines, ALJ determined that a significant number of jobs existed that a person of Campbell’s age and ability could perform, and concluded Campbell was not disabled. Appeals reversed, holding the medical-vocational guidelines did not provide specific evidence of alternative occupations that would be available to Campbell.
· Held: Even where a statute (here, the Social Security Act) expressly requires a hearing, the agency may rely on rulemaking authority to determine issues that do not require case-by-case determination. If it were not the case, agency would have to waste time and resources relitigating issues that could be resolved in a single rulemaking proceeding. The determination of whether certain jobs exist in the national economy is an appropriate issue for rulemaking and not an issue unique to each claimant. ALJ made an individual determination as to Campbell’s individual abilities, and it was then appropriate for ALJ to rely on guidelines to determine there were jobs in the national economy that Campbell, with her abilities, could perform.
· Note: This case is about how an agency begins implementing a whole bunch of rules about how to kind of narrow the scope of the number of things an agency has to hear through creation of rules.
· Summary of Heckler v. Campbell Rule: Even though agency might be required to hold formal hearings, they don’t have to hold formal hearings on every issue – if there’s an issue that lends itself to being determined in the aggregate, or categorically (like these grid-like rules for whether/not entitled to get another job somewhere in national economy), agency doesn’t have to do it on a case-by-case basis, i.e. doesn’t have to relitigate that case over and over again, so long as they:
· (1) Are within the scope of the agencies’ authority to write (Non-delegation).
· (2) Are not arbitrary or capricious.
· Courts recognize that such rules or guidelines may introduce more uniformity and reduce bias in decision-making.

· Ironically, the increasing reliance on rules, which may have the effect of denying more hearings, may reflect legislative response to cases like Goldberg v. Kelly.  

· Question becomes how do we assure that individuals obtain fair access to the way agencies make rules, particularly when they fail to reflect world. 

II. RULEMAKING BY ADMINISTRATIVE AGENCIES:
Rulemaking Procedures I: Notice, Comment: 
· Rulemaking Procedures: Rule is an agency statement of general or particular applicability and future effect designed to make law or policy (APA 551(4)).
· Constitutional Limits:

· Due Process plays small role. Bi-Metallic recognizes that it would be impracticable that everyone should have a direct voice in the adoption of a law that applies to more than a few people. 

· Rights are protected through the exercise of political power.

· APA rulemaking procedures play stronger role in shaping the procedures agencies follow when they make rules.
· Londoner v. Denver: Local board decides that city is going to pave the street, and then determined that going to make these select homeowners pay for the re-pavement. Londoner and other property owners filed suit seeking relief from city’s assessment of a tax for cost of paving a street which affected their land.
· Held: Decision to repave street does not qualify to afford each person an individualized hearing because not taking away your property, but decision to impose a tax to pay for street repaving would enable citizens to have a hearing prior to taking their money away (property). Ps did not have an opportunity to present their arguments and proof at a hearing. Because Denver city council denied Ps their right to a hearing, the assessment is void.
· Bi-Metallic v. State Board of Equalization: Bi-Metallic, an owner of real estate in Denver sought to enjoin Board of Equalization and Colorado Tax Commission from putting in force an order to increase valuation of all taxable property in Denver. Bi-Metallic brought case on ground that it was denied its constitutional right under Due Process to be heard before being deprived of his property.
· Held: Where an agency order applies to a large number of people, Due Process Clause does not require each person have an opportunity to be heard regarding the order’s adoption. This is because granting every interested person an opportunity to argue for or against such an order would be impracticable. Also, as voters, taxpayers’ due process rights are protected to the extent taxpayers are able to exercise power over those individuals who are responsible for such an order (i.e. appeal to political processes). Here, a large number of people would be affected by the order at issue in the same manner. Because affording each of these people an opportunity to be heard for or against the adoption of the order would be impracticable, the Due Process Clause does not require that every person have a direct voice in the order’s adoption.
· Londoner Compared to Bi-Metallic: In Londoner, it was a distinct amount of homes and homeowners particularly affected by this one street, but in Bi-Metallic, it was increasing taxes for everyone, so it’s impracticable to give everyone a hearing, better way to control how decisions are made is control who is representing you by voting in a different person.
· Note: When what’s at issue are facts that kind of lend themselves to a legislative fact-finding (i.e. how many jobs are in the national job market, and has nothing to do with, for ex, whether you’re truthful or lying, whether/not have particular facts about how big your home is or how injured your leg is), the more and more the particular facts lend themselves to a determination that doesn’t require an individualized hearing, but rather, some other type of process (a legislative process) that can categorically make those kinds of decisions. But the more particular and individualized those types of questions (i.e. how injured are you), the more you can make and argument that your inability to say you are or not injured might violate DP.
· Formal vs. Informal Rulemaking: 
· Formal Rulemaking: Required only when a statute requires that rules be made on the record after opportunity for agency hearing (A.P.A. 553(c)).

· Informal Rulemaking: Doesn’t require a hearing – all you’re entitled to is some kind of notice over the federal register (on the internet) and an opportunity to comment on those rules, and concise statement about rule from agency.
· Courts presume most statutes involve informal rulemaking – courts will usually only read statute to be informal rulemaking absent very clear and explicit.
· Courts require formal rulemaking only if agencies’ enabling statute explicitly requires rulemaking after notice and opportunity for a hearing on the record.
· While there remains a wide variety of procedural models for rulemaking, three overarching principles we will discuss for making new rules:

· Notice: How much notice must the agency provide?

· Comment: What opportunity should agency give public to comment or challenge rules?

· Exclusivity of Record: May the agency discuss policies with parties’ off-record when making rules? 

· Notice and Comment Procedures:
· Chocolate Manufacturers Associations: USDA adopts rules that bans chocolate milk in Special Supplemental Food Program (SSFP). Food and Nutrition Service of USDA published for comment a rule proposing a maximum sugar content for cereals authorized for use in the federally funded SSFP. Neither proposed rule nor its preamble discussed sugar in relation to flavored milk, but rule did include flavored milk in list of approved food packages for women and children without special dietary needs. Final rule deleted flavored milk from list of approved food packages for women and children. CMA sued, arguing: (1) USDA did not provide notice that disallowance of flavored milk would be considered; and (2) USDA gave no justification for changing its position about nutritional value of chocolate in food distributed under its authority. 
· Provision of APA at issue: Section 553(b)(3) requires notice of proposed rulemaking contain terms or substance of proposed rule or a description of subjects and issues involved.

· Held: USDA’s published notice did not mention high sugar content in flavored milk. Given specificity of the proposed rule and silence regarding any suggestion of eliminating flavored milk, final rule was not a logical outgrowth of the original rule proposed by USDA. USDA’s proposed rulemaking did not provide adequate notice that the elimination of flavored milk would be considered in the rulemaking procedure. 
· Logical Outgrowth Test – Test to Determine Adequacy of Notice: Notice is adequate if changes in original plan are in character with original scheme and is a logical outgrowth of notice and comments already received.
· Chocolate Manufacturers: USDA rule fails because its proposal was replaced by a final rule which reached a conclusion exactly opposite to that proposed, on the basis of comments received from parties representing only a single view of a controversy. It was not a logical outgrowth because even though flavored milk included in the notice, just mentioning it was not a logical outgrowth of notice and comments already given.

· Issue Spot: Where courts get concerned that something might not be the logical outgrowth is when it’s almost like a bait-and-switch – the agency is really going down one road, and then all of a sudden, without any notice whatsoever, they just switch gears dramatically and change a longstanding understanding of what the rule means.
· Note: Logical Outgrowth Rule may also apply to studies and data considered, but not included in the rule. Consider the Department of Education’s new loan forgiveness rule.
· Arguments that this Standard is Satisfied:
· Plain Meaning: Terms and substance of proposed rule provides for chocolate milk. A description of = subjects and issues – sugary foods and chocolate milk – is also involved. 

· Frustrates Purpose of Notice and Comment Rulemaking: Point of “notice and comment” is to permit flexibility and for individuals to shape regulations based on comments. Ruling lengthens already long process and creates a disincentive to make changes in light of public comments. 

· Consistent with Overall Law: Given the intent of the 1978 amendments, and the purpose of the overall revisions, to “assure that fat, sugar and salt” content of foods is appropriate, fact that chocolate milk would be challenged is obvious.
· US v. Nova Scotia Food Prods.: FDA adopted regulations to address several cases of botulism traced to consumption of fish from inland waters, which imposed time-temperature-salinity (TTS) requirements on smoked fish and were adopted pursuant to informal notice-and-comment procedures. FDA didn’t disclose scientific data relied on in establishing standard. FDA received comments, and Nova Scotia commented T-T-S requirements would completely destroy certain types of fish. Bureau of Commercial Fisheries suggested alternative of brining fish. FDA didn’t respond to comments and adopted a slightly modified rule. 
· Held: FDA didn’t provide an adequate concise general statement – didn’t address comments that TTS requirements would render processing of certain species of fish commercially infeasible and didn’t address the alternative suggested. In order to facilitate adequate comment on a proposed rule, agencies are required to provide scientific data relied on to formulate rule, and agencies must take into account all relevant factors in constructing a rule, which requires relevant parties be given adequate information for presentation of meaningful comments. 
· The “Concise General” Statement: Section 553 requires that agencies incorporate into their rules a concise general statement of their basis and purpose.
· Some courts have expanded requirement finding that agencies need not address every comment but must respond in a reasoned manner to those that raise significant problems.
· Result = lengthy and expensive rulemaking. 

· As a consequence, courts appear to have relaxed requirement, finding in some cases, it’s enough if statement identifies the major policy issues and explains why the agency resolved issues as it did. 
Formal and Informal Rulemaking Procedures II: Ex Parte Contacts, Impartiality:
· Ex Parte Communications and Exclusivity of the Record: In cases that very closely resemble hearings, once notice is issued, interested parties may not engage in ex parte communications with any agency official or employee in rulemakings that closely resemble formal adjudication. Remedy for violation is to place unlawful communication in the public record (HBO Rule).
· Reasons for Ex Parte Rule:

· Intolerability of two records when process very closely resembles adjudication;

· Interest in judicial review;

· Benefits of adversarial discussion;

· Public interest in sharing information [i.e. sharing the bases for the decisions that you reach];

· Secrecy violates fundamental notions of fairness [notion that if you don’t do any of these things, there’s something patently unfair with all of these back-door deals].
· Possible Responses for Creating One Set of Procedures for Formal Hearings and Another Set of Rules for Legislative Judgments:

· In an adversarial system, parties, not decision-makers, supply info.
· Diversity of legislators, political accountability, broad-gauged nature of determination means less need for record testimony.
· No ex parte communication in a process without specific parties, but instead involve community, environmental or other social interests. 

· APA Section 557(d): Bars ex parte communications in formal adjudications and formal rulemakings. No such requirement technically exists for informal rulemakings.

· Exclusivity of Record:

· HBO v. FCC: FCC proposed to loosen restrictions on what cable programmers could provide on television. After the comment period, FCC met with many interested parties and attempted to negotiate an outcome all would find acceptable. After final rule was adopted, HBO and several other parties challenged it, arguing the FCC impermissibly engaged in ex parte communications leading up to the final rule, including communications that took place after rulemaking record should have been closed.
· Held: Although this was informal rulemaking, the failure of the public record to disclose all information made available to FCC prevents court from testing actions of FCC for arbitrariness or inconsistency with agency’s delegated authority. Even if FCC had disclosed to court substance of what was discussed ex parte, court would have had a difficult time judging the accuracy of FCC’s statements regarding what it knew about TV because it would not have the benefit of an adversarial discussion among the parties.
· The HBO Rule: Communications received before formal notice of rulemaking need not be included in public file. But once notice is issued, HBO forbids ex parte communication with any agency official or employee in rulemakings that closely resemble formal adjudication. The remedy for violation is to place unlawful communication in the public record.

· HBO decision represents a high watermark, and is confined to rulemakings that resemble adjudication (i.e. cases that really closely resemble judicial proceedings – it involves a small group of people and particularly going to affect them). Every court has since rejected idea of barring such communications absent statute or regulations to the contrary. But many agency regulations forbid ex parte communications, including the FCC.
· Impartiality of the Rulemaker:
· Reasons for Different Rule for Impartiality:

· Rights to cross-examine witnesses and present oral testimony was less important to the nature of the inquiry: rulemaking. 
· Different Role: Neutral and detached administrator is simply inapposite for administrators charged with translating statutes into policy. They need to debate and discuss. Those informal contacts with the public are the bread and butter of the process of administrative.
· Different Factual Predicate: Because the inquiry involved legislative facts, which is ordinarily general and without reference to specific parties, hearing doesn’t require same evidentiary purity as an adjudication, which depends on who did what, how and with what motive.
· Association of National Advertisers v. FTC: Ds move to disqualify Commission Pertschuk alleging he lacked impartiality to consider rules aimed at regulating child advertising. Proposed rule would: (1) Ban all TV ads directed to children too young to understand selling purpose or comprehend advertising; (2) Ban sugared food ads to older children with present serious dental risks; (3) Balance sugared food ads, not included above, with balanced nutritional disclosures.
· Held: Clear and convincing standard is proper standard for disqualification of an agency member from a rulemaking proceeding. ANA argued proper standard was one set forth in Cinderella for adjudication, but adjudication and rulemaking are two different procedures. Application of higher Cinderella standard would limit ability of agency members to discuss policy questions. A policy maker in a rulemaking needs to have freedom to have frank interchange and discussion about important issues. Proceeding at issue is clearly rulemaking proceeding. Pertschuk made certain comments before announcement of rulemaking that represented discussion and advocacy of a position on issues to be discussed – that is not enough to disqualify him. Fact that Pertschuk explored issues based on legal and factual assumptions does not bind him to that position forever. Nothing has shown that Pertschuk would not maintain an open mind during the proceeding.
· Even though hearing in Association of National Broadcasters, like HBO, shared many of the formal elements of an adjudication, the Court declines to apply the same standard for disqualification because:
· The details of the adjudicative process—which included rights to cross-examine witnesses and present oral testimony – was less important than the nature of the inquiry.  

· Different Factual Predicate: Because the inquiry involved legislative facts, which is ordinarily general and without reference to specific parties, hearing doesn’t require same evidentiary purity as an adjudication, which depends on who did what, how and with what motive.
· Different Role: Neutral and detached administrator is simply inapposite for administrators charged with translating statutes into policy. They need to debate and discuss. Those informal contacts with the public are the bread and butter of the process of administration.
· Unalterably Closed Mind Test: Commissioner may only be disqualified when there has been a clear and convincing showing that the agency member has an unalterably closed mind on matters critical to the disposition of the proceeding.
· Reflects policy concern that rulemakers receive leeway to carry out their proper policy-based functions.  
· In Perschuk’s case, he was appointed by Magnuson, the author of the Magnuson Moss Act, to address these very abuses in children’s advertising.
· Summary:

· Two somewhat inconsistent procedures for rulemaking:
· Ex Parte Communications: In cases very closely resembling hearings, once notice is issued, interested parties may not engage in ex parte communications with any agency official or employee in rulemakings that closely resemble formal adjudication.  Remedy for violation is to place unlawful communication in the public record. 
· Impartiality of Decisionmaker: No matter how much proceeding resembles details of a hearing, rulemakers may not be disqualified for adjudicating facts before hearing them. Rather, the may only be dismissed if they display an unalterably closed mind.  
· Reflects difficulty of applying APA rules, which drew clear lines between rulemaking and adjudication, to new types of decisionmaking.
· Rulemaking Procedures Checklist [i.e. claim challenging an agency’s notice and comment process]:

· ( (1) Is it a rule? That is, ask yourself is it an agency statement of general or particular applicability and future effect designed to make law or policy (APA 551(4)).
· Sometimes not always clear if agency doing something that’s rulemaking or adjudication – something that involves an agency statement of general applicability of what an agency is doing and something that will take place in the future – to extent saying something looks like a rule or law, or generalized policy, chances are can make argument that it’s a rule, and as a result won’t have to go through all of the adjudicative-like processes that talked about Goldberg or Eldridge.
· ( (2) Assuming it’s a rule, does it involve a formal or informal rulemaking proceeding? That is, does the statute require that, after notice, rules be made on the record after opportunity for agency hearing (A.P.A. 553(c))?
· To answer this, look at the text of the statute to see if it says can only make a rule on the record after opportunity for agency hearing. Only if this language is included in text do you have to go through formal rulemaking proceedings and include a formal hearing and have a lot of procedural protections. But if informal rulemaking, all that’s required of an agency is notice and comment.
· Formal Rulemaking requires the agency provide all of the formal hearing requirements under APA (oral argument/cross ex).
· Informal Rulemaking only requires notice and comment period and concise statement (most rules are informal). 

· ( (3) If informal rulemaking, was the notice sufficient? That is, ask yourself if the final rule remains in character with the original scheme [of what agency is doing] and is a logical outgrowth of the proposed rule – taking into account the history of the proceedings, the preamble, and the proposed text of the rule [i.e. consider these factors when determining whether notice was the logical outgrowth].
· Chocolate Milk Manufacturers: Notice here was insufficient because it only suggested that it was only considering regulating sugary cereals, juices, but after 70 people petitioned to take chocolate milk off the list, the court concluded that no one had any notice that it would actually regulate chocolate milk.
· ( (4) [Also if informal rulemaking] Did the agency properly explain the basis for its decision? Agencies also should incorporate into their rules a concise general statement of their basis and purpose. Agencies need not respond to every comment so long as they identify the major policy issues and explains why the agency resolved the issues as it did.

· In the 70s, this concise general statement idea interpreted to require agency to do a lot – every time someone made important comment, agency would have to comment to it. While agencies still respond to a lot of comments, the courts have lightened up on this requirement.

· US v. Nova Scotia Food Products: FDA didn’t provide an adequate concise general statement because didn’t address comments that TTS requirements would render processing of certain species of fish commercially infeasible and didn’t address the alternative suggested.
· ( (5) Ex parte communications. In cases that very closely resemble hearings, once notice is issued, interested parties may not engage in ex parte communications with any agency official or employee in rulemakings that closely resemble formal adjudication. Remedy for violation is to place unlawful communication in the public record (HBO Rule).
· APA Section 557(d) bars ex parte communications in formal adjudications and formal rulemakings. No such requirement technically exists for informal rulemakings.

· The HBO Rule: Communications received before formal notice of rulemaking need not be included in public file. But once notice is issued, HBO forbids ex parte communication with any agency official or employee in rulemakings that closely resemble formal adjudication. Th remedy for violation is to place unlawful communication in the public record.

· HBO decision represents a high watermark, and is confined to rulemakings that resemble adjudication. Every court has since rejected the idea of barring such communications absent statute or regulations to contrary. But many agency regulations forbid ex parte communications, including the FCC.

· ( (6) Impartiality of the decision maker. 
· Unalterably Closed Mind Test: Commissioner may only be disqualified when there has been a clear and convincing showing that the agency member has an unalterably closed mind on matters critical to the disposition of the proceeding.

· Reflects policy concern rule makers receive leeway to carry out their proper policy-based functions.  
Hybrid Rulemaking Procedures:
· Vermont Yankee (DC Circuit Case): Nuclear Regulatory Commission (NRC) instituted a rulemaking proceeding to consider whether the environmental effects of nuclear waste should be considered in individual cases deciding whether to license a particular nuclear plant. The NRC held a public hearing on the two proposals it was considering. It made available before the hearing the Environmental Survey, a commission staff report which had concluded that the environmental impact of nuclear waste disposal was minimal (problem with report was that it had a lot of conclusory statements – chance of a meltdown with the waste is very unlikely; doesn’t say how much it will cost to store the waste). Discovery or cross-examination of any of the witnesses was not allowed at the hearing. The only discussion of the environmental impact of nuclear waste was a 20-page statement by Dr. Pittman, director of the NRC’s division of waste management and transportation. NRC adopted the second proposal and the NRDC sued to overturn NRC’s decision to adopt the rule, arguing that the refusal to allow cross-examination of witnesses or other discovery violated the National Environmental Policy Act’s requirement that adverse environmental effects be investigated to the fullest extent possible. 
· Held: Court found: (1) Expert’s claims about waste disposal and risk of meltdown were inconclusive; (2) An insufficient record to sustain rule limiting consideration of environmental effects of nuclear disposal; (3) Suggests many different procedural devices to create genuine dialogue to create a better record (informal conferences, document discovery, cross-examination, outside experts with different perspectives, methodology explaining expert reports, etc.); (4) Whatever it does, the agency should attempt to design the record so that facts are fully developed.
· Vermont Yankee (Supreme Court Case): See above. 

· Held: The district court went too far in reviewing agency’s actions and must give agency more deference. (1) Agencies are free to grant additional procedural rights in the exercise of their discretion; (2) Courts may not impose requirements beyond those in the APA, absent constitutional constraints or extremely compelling circumstances [Because: One Way to Ratchet Problem, Monday Morning Quarterbacking, Upsets APA Structure]; (3) Courts may still, however, demand that the agency sufficiently justify the rule in the whole record. DC court tried to give them a lot of discretion and say agency choose the additional procedures but there must be more – Supreme Court said when create this uncertainty about the procedures agencies should follow, the agencies will respond by incorporating as many procedures as possible and that would also violate the spirit of the APA [one way to ratchet problem].
· Due Process Constraints on Deferring to Agency’s Chosen Procedures: If you had a specific right to challenge or if APA said each individual’s taxes should reflect upon the size of their lot like in Londoner case, so maybe if your right to challenge was more variable narrow group of interest (small number of persons exceptionally harmed). But short of a quasi-judicial proceeding that involves a narrow group of interest, can normally just defer to what the agency is doing. 
· Court’s holding reflects the larger trend in the 1970s (think Matthews v. Eldridge) of courts to reverse the Due Process revolution and defer to agency expertise. 

· Vermont Yankee holding calls into question the cases we have discussed where courts required that agencies do more than the APA strictly requires. 
· Note: Agency still has to justify its rule and court can still overturn their decision because they didn’t adequately justify the decision they arrived at. So, while it’s not appropriate to challenge the procedures, it is appropriate to just determine whether or not there was enough of a good record to justify the outcome – this is another way if want to challenge what the agency is doing. 
· Class Exercise – The StopSaw Rulemaking: Proposed Rule: CPSC issues a proposed rulemaking. The Proposed Notice of Rulemaking concluded by saying: “We are concerned that the requirements in the voluntary standard for table saws may not adequately address the operator blade contact injuries associated with table saw use. Accordingly, we are particularly interested in obtaining information regarding current or developing: (1) Voluntary standards; (2) Mandatory rule; (3) Labeling rule.”
· Additional Procedures that Would Help (Additional Procedures Rejected in Vermont Yankee):
· Informal Conferences

· Document Discovery 

· Cross Examination

· Outside Experts with Different Perspectives

· Methodology Explaining Expert Reports

· Summary of Vermont Yankee: 

· Agencies are free to grant additional procedural rights in the exercise of their discretion, and congress can require in a statute creating the agency that agencies are to follow additional rules beyond what the APA requires. 

· But generally courts may not impose requirements beyond those in the APA, absent constitutional constraints or extremely compelling circumstances. This is because of 3 main reasons:
· One Way to Ratchet Problem: Agencies would default to more procedures out of concern of reversal on appeal – i.e. in order to avoid the threat of being sued because they didn’t do enough, they would just do everything and that clearly could not have been what APA wanted. 

· Monday Morning Quarterbacking: Review based on different, more fully developed record, in a court does not respect finality of agency determination. 

· What D.C. Circuit had done was looked at end result and said that these procedures couldn’t have been enough so go back to the drawing board – and there’s something kind of inherently wrong about that appellate review based on the ultimate record –  agencies need more certainty than that, they need to know what they’re supposed to do before they engage in the rulemaking.
· Upsets APA Structure: Never possible to do notice and comment rulemaking. 
· If what D.C. Circuit did held true, then it would never be possible to do just plain old notice and comment rulemaking agencies would always have to do a little more in order to produce a record that would satisfy a court of appeal.
· Constitutional Constraints or Extremely Compelling Circumstances: If situation rose to the level of Londoner v. Denver where agency action was affecting a very particularized group of people and it didn’t necessarily involve just legislative facts but really particularized facts that might require a hearing where testing credibility of someone. But short of hearing-like process that’s particularly affecting a group of people that’s relying on adjudicative facts, the rule is that courts aren’t allowed to impose additional constraints on agencies when they’re coming up with new rules.

· Courts may still, however, demand that there is a sufficient record to justify the rule. 

· Reflects the larger trend in the 1970s of courts to reverse the Due Process revolution and defer to agency expertise.

· Case calls into question the cases we have discussed where court required that agencies do more than what the APA strictly requires:

· HBO v. FCC (Ex Parte Communication Ban in Informal Rulemaking): 

· Most commentators would say that HBO case has been substantially limited by Vermont Yankee because when look at HBO that says cannot have ex parte communications with rule maker and then look at APA and there’s no requirement for that at all. Now HBO only applies when it looks a lot like a hearing and it’s affecting just a couple people who have a very particularized interests. Short of those quasi-judicial like hearing cases, can say HBO isn’t good law.
· Chocolate Manufacturers Association (Logical Outgrowth Test) & Association of National Advertisers v. FTC (Unalterably Close Mind Test): Commentators have said are still good tests – can still interpret from the APA that the final rule should be the logical outgrowth of what the notice because then why have notice requirement. So HBO holding limited based on idea that courts aren’t supposed to invent whole new procedures for how agencies are supposed to make their decisions.
· Hybrid Rules Required by Congress or Agencies:
· Some Statutes Require More than Informal Rulemaking (Notice and Comment Rulemaking):
· Oral Argument (HBO v. FCC)

· Hearing (HBO v. FCC)

· Cross examination (National Association of Advertisers v. FTC)

· Advance Notice of Public Rulemaking: 

· Gives people an opportunity to weigh in before official notice and comment period.

· Negotiated Rulemaking: 

· Agency appoints a convener (a mediator) to identify interested private stakeholders, who develop a rule.  

· The agency may then modify the rule or approve it unaltered. 

· The negotiated rule is then subject to traditional notice and comment provisions.  

Exceptions to Rulemaking Procedures:
· Exceptions to Rulemaking (920-921): 

· All rulemaking procedures do not apply to:

· (a)(1) Military or foreign affairs function of the United States

· (a)(2) Matter relating to agency management, personnel, or to public property 
· Notice and Comment Rulemaking Procedures do NOT Apply to:
· (b)(3)(A) Interpretive rules, general statements of policy, or rules of agency organization, procedure or practice.
· (b)(3)(B) When agency for good cause finds process impracticable, unnecessary or contrary to public interest.

· I.e. general rule is agency does not have to go through notice and comment rulemaking when they’re just interpreting a provision and or just coming up with policy guidance. 
· Interpretive Rules & General Statements of Policy: 

· Difference Between a Legislative Rule and an Interpretive Rule or Policy Statement:
· Legislative rules involve the creation of new law;
· Interpretive rules, instead, attempt to clarify, restate or explain existing statutory or regulatory rights.
· Legal Effects Test Says it’s a Legislative Rule [and not an interpretive rule] When:

· (1) In the absence of the rule, there would not be an adequate basis for agency enforcement or other action that confers benefits or obligations on people.
· (2) The agency published the rule in the CFR.
· (3) The agency expressly invoked its legislative authority.
· (4) The rule effectively amends a prior legislative rule.  
· National Family Planning and Reproductive Health Association v. Sullivan: HHS regulation provides that a Title X project may not provide counseling concerning use of abortion as a method of family planning or provide referral for abortion as a method of family planning. After political controversy about that rule, President Bush issues an executive order directing HHS to interpret regulation, without notice and comment, to exempt doctors from this rule, citing doctor-patient relationship.

· Held: The new interpretive rule is effectively a legislative rule, and accordingly, must go through notice and comment. The original rule clearly based on presumption that outlawed “any counseling” even by doctors. Thus, the new rule represented a complete reversal of old position. Interpretive rules may clarify ambiguous terms, remind parties of existing duties, or track statutory language. But only legislative rules, that benefit from notice and comment, may repudiate existing rules or effect a change in existing law or policy. Court finds (1) the old rule was not ambiguous and did not require clarification; (2) the new directive was, in fact, motivated by new policy concern; and (3) the directive altered doctor’s substantive responsibilities.  

· Part of Legal Effects Test That’s Implicated: (4) The rule effectively amends a prior legislative rule.
· Why HHS Avoided Traditional Notice and Comment Requirements: 

· Flexibility;
· Avoiding public scrutiny;
· Political Considerations.
· Legal Status of Interpretive Rules: 
· Interpretive rules are not binding, but Courts will give them controlling weight unless plainly erroneous or inconsistent with the regulation.
· But they are also not always respected by Courts.  

· [not super important] General Motors v. Rucklehouse: D.C. Circuit overturned EPA interpretive rule that would have required all car manufacturers, regardless of the age of the car, to submit information about ways to remedy defects in car likely to lead to environmental hazards. The Court agreed, based on the EPA’s statement, that rule was an interpretive rule because it would not bind its interpretation of any given plan. But because it was only an interpretive rule, Court found it was not entitled to the same deference as a legislative rule, and found EPA’s justification for the rule inconsistent with Congress.
· Hoctor v. United States Department of Agriculture: The Secretary of Agriculture made standards for handling, housing, feeding, waterings and sanitation. The rule included structural strength requirements which required that housing facilities be structurally sound to protect animals from injury and to contain the animals. Hoctor maintained a facility of exotic animals, including ligers, with a six-foot-high fence, which the Department of Agriculture found violated its interpretation of the rule by failing to include an eight-foot fence. 

· Held: In general, rules that turn on numbers are not interpretative. The eight-foot rule cannot be derived from statute or from rules promulgated under the statute because eight feet is an arbitrary choice. The agency could have easily chosen seven feet or ten feet. When agencies make rules based on arbitrary choices, they are legislating because legislation is a choice between many possible options. Because the rule requiring an eight-foot fence for big cats was legislative, it required notice-and-comment rulemaking.

· Part of Legal Effects Test That’s Implicated: (1) In the absence of the rule, no adequate basis for agency enforcement. Agency here said only relying on interpretation that fences have to be 8-feet high, so when see something like that, that’s a case where agency is saying in the absence of this 8-foot high rule, there arguably wouldn’t be a basis for us to proceed against big cats, but by virtue of this rule, this clear standard that everyone has to follow, we can bring a civil fine against you.
· Why would the Dept’ of Agriculture want to rely on a numerical interpretive rule?
· Consistency;
· Clarity;
· Burden of Proof;
· Rulemaking Burden.
· Rules of Agency Organization, Practice or Procedure:

· General Rule: Agencies are exempt from [i.e. don’t have to give] notice and comment for agency procedures (i.e. hearing, agency reorganizing, closing some of its facilities).
· Central Question: Whether or not (like Erie) the rule is outcome determinative, encodes a value judgment, or puts a stamp of approval or disapproval on certain behavior.

· Examples of Organizational or Procedural Decisions: Those that reallocate resources, close one clinic out of many, or require narrower time limits for appeal (Lincoln v. Vigil);
· Examples of Non-Organizational or Substantive Determinations: Those that terminate eligibility for benefits for an entire class of people or create grids that impact one’s entitlement to social security or a parole hearing (Pickus v. United States Board of Parole).
· Good Cause Exceptions to Notice & Comment Rulemaking: Good cause may exist when:

· Impracticable: To wait for the time period necessary to go through notice and comment.  
· Think a price-freeze designed to prevent prices from rising. A long notice period would allow for price-gauging.  

· Unnecessary: The decision involves a technical amendment not of public concern and does not alter citizen’s rights and responsibilities (i.e. changing the color of the papers you must file on).
· Public Interest: Something not in public interest if delay notice and public input would worse problem meant to correct (i.e. rules for suspending suspicious pilots’ licenses in the wake of 9/11). 

Discretion to Use Rulemaking or Adjudication: When agencies can avoid any rulemaking procedures altogether by creating rules through adjudication. 
· Agency May Use Rulemaking to Narrow Scope of Adjudication:
· Heckler v. Campbell: Grids for whether person can be employed for purposes of disability/social security.
· Why Do So?

· More Efficient: Makes it quicker;
· More Information: Can get many different insights from multiple experts and might not be able to get this from case-by-case adjudication;
· More Participation in Rule with General Impact: Benefit in having more people involved when the rule will have a more general impact;
· Unfairness of Holding People to Different Standards Over Time: Treating people in same position in same way regardless of when they file and ensuring consistent rule with more uniformity in cases.
· Agency May Use Individual Adjudication to Make Rules:

· The General Rule: Agencies generally have discretion to choose between adjudication and rulemaking when announcing rules.

· Exceptions: Although never considered by the Supreme Court, agencies may abuse that discretion when:

· (1) New decision applies broadly, retroactively, without notice, and any parties rely 
different past decisions by the agency (FTC v. Ford and Majestic Weaving).
· (2) New decision reverses rule promulgated through rulemaking (Patel v. INS).
· SEC v. Chenery II: Whether the agency has the power to make the heads of the organization give up their profits in corporation reorganization. 
· Why agencies must retain power to deal with problems on a case-by-case basis: (1) Problems may arise in a case in which the agency could not reasonably foresee (problems which must be solved despite the absence of a relevant general rule); (2) Agency may not have had sufficient experience with a particular problem to warrant rigidifying its tentative judgment into a hard and fast rule; (3) Problem may be so specialized and varying in nature as to be impossible of capture within the boundaries of a general rule. 
· NLRB v. Wyman Gordon: NLRB ordered an election among the production and maintenance employees at Wyman-Gordon. NLRB also ordered Wyman to furnish names and addresses of employees eligible to vote to the unions, citing Excelsior case in which NLRB announced a rule that employers must furnish this information to unions. Wyman refused, and the election was held without the list. NRLB upheld unions’ objections to the election because Wyman refused to furnish the list. The NLRB ordered a new election and ordered Wyman to furnish the list. Wyman again refused. NLRB sued to compel Wyman to furnish the list. First Circuit reversed district court’s order that Wyman turn over the list, holding the order in this case was invalid because it was based on rule laid down in Excelsior case and Excelsior rule had not been promulgated in accordance with requirements for rulemaking in the APA. 
· Plurality: Wyman must turn over the list. By making a new rule through adjudication in the Excelsior case, the NLRB only permitted parties involved in the case to make their views known. In the adjudicatory setting, the NLRB could have ruled that Excelsior furnish a list to the union, but it declined to enforce that rule on the parties because it felt it unfair to Excelsior to enforce a new rule retroactively (this is disguised rulemaking because it was not going to be applied to the case at hand the day it was adopted, it was going to apply in the future). What it did was make a prospective rule, which it could not do in this setting. However, in this case, Wyman was directed by the NLRB to furnish the list and such order is valid.
· Black concurrence/dissent: Basically says this was a rule coming from an adjudication and it was not a rule that must be subjected to the rulemaking process. 
· NLRB v. Bell Aerospace Rule: Agencies generally have discretion to choose between adjudication and rulemaking when announcing rules. So long as the agencies go through the adjudication process, that’s all you need to come up with some type of rule. 
· Exceptions: When agency decision applies broadly, retroactively, without notice, and any parties rely on different past decision – this is when agency would have to go through the rulemaking process 

· Why:
· Rulemaking: Has advantages of broad informational input, consistency, and transparency (may not require lawyers relying upon precedent).

· Adjudication: Has advantages of flexibility, more individualized fact-finding, and may address specialized problems more effectively than general rule. In this way, adjudication shares many of the advantages of interpretive rules or policy statements, but with more process and representation for parties.  

· Summary:
· The General Rule: Agencies have discretion to choose between adjudication and rulemaking when announcing new rules (Chenery II & Bell Aerospace).
· Exceptions (i.e. must go through rulemaking process): Although never considered by the Supreme Court, agencies may abuse that discretion when:

· New decision applies retroactively without notice and parties rely on inaction or different decision (FTC v. Ford and Majestic Weaving). 
· Majestic Weaving: Employer was relying on old rule that can negotiate with any union in lead up to union election and then at end of election, one of the unions challenged that and said shouldn’t have been talking to other people and agency said you’re right, changed rule and fined guy for $1 million.
· New decision reverses rule promulgated through rulemaking (Patel v. INS) – i.e. when agency goes through rulemaking process and then shortly thereafter they reverse the rule through adjudication. 
· Why: Recognition that both adjudication and rulemaking have different strengths and weaknesses, and deference to agency to make that decision.

· Rulemaking: Has advantages of broad informational input, consistency, and transparency.

· Adjudication: Has advantages of flexibility, more individualized fact-finding, and may address specialized problems more effectively than general rule.
***Midterm review = Class 19. 
Part III:
JUDICIAL REVIEW:
IV. CHALLENGING AGENCY DECISIONS:  THE SCOPE OF JUDICIAL REVIEW:
· How Do You Sue Agencies – Judicial Review of Agency Decision-Making: 
· (1) Judicial Review of Agency Policy Making.
· (2) Judicial Review When Agencies Interpret Statutes.
· (3) Judicial Review When Agencies Hear Cases.
· (4) When Judicial Review is Available?
· Notes on Judicial Review: 

· Historically, agencies given broad authority to interpret, create and apply rules under their own organic statutes. Theoretically, they are more expert and politically accountable than courts.  

· Courts share authority and retain important oversight role. Since Marbury, they retain authority to say what law is.
· This balance reflected in APA 706, which establishes basic framework for judicial review. 

· Can think of 706 as spectrum of potential review, where courts retain de novo review of some questions, and only very limited review of others.  

· Judicial Review Generally:

· Section 706(2): Reviewing courts shall hold agency action unlawful, and set it aside, if court finds the agency action:

· (A) Arbitrary or Capricious;
· Sometimes when inclusion isn’t supported by any evidence at all, it might be totally arbitrary.
· (B) Contrary to Constitutional rights;
· If wanted to say something violates the delegation doctrine, or violates the appointments clause, or violates bicameralism and presentment, these are all challenges arising under this one. Also cases where there might be a statutory problem if agency does something so beyond the authority of whatever their governing statute is. 
· (C) Exceeds Statutory Jurisdiction or Authority;
· (D) Without Observance of Procedure;
· When making APA challenge – i.e. didn’t go through notice and comment, there wasn’t a concise general statement, isn’t logical outgrowth of whatever the notice was providing – that falls under (D).
· (E) Unsupported by Substantial Evidence in a case subject to 556 or 557;
· A case subject to § 556 (requirement that you get a formal hearing) – in cases where you actually have right to a formal hearing, and you don’t like the outcome, you are making a challenge under (E). 
· (F) Unwarranted by facts to the extent that facts are subject to trial de novo.
· Examples – Which Provision Applies:
· (1) Real I'd Act = (B): Under Real ID Act, Secretary of Department of Homeland Security may waive any statute or legal requirement—federal, state, or local—that he finds, in his sole discretion, necessary to ensure expeditious construction of a wall on U.S.–Mexican border. Bill also bars any court from reviewing Secretary’s decision to waive any law. 
· (2) Saw Stop = (A): Rule does not account for costs of cheap table saws. (A) because it’s totally arbitrary that drew line here where could’ve/should’ve drawn line somewhere else. 
· (3) September 11 Victim Compensation Fund of 2001 = (D): Inserted 72-hour requirement without notice and comment.
· (4) The Statute governing the agency reads as follows = (E): As soon as practicable after such request for a public hearing, head of agency, after due notice, shall hold such a public hearing for purpose of receiving evidence relevant and material to issues raised by such objections. At hearing, any interested person may be heard in person. As soon as practicable after completion of hearing, the agency shall by order act upon such objections and make such order public. Such order shall be based only on substantial evidence of the record at such hearing and shall set forth, as part of the order, detailed findings of fact on which the order is based.
· This is the language that gives you a right to a formal hearing under § 556.
· Citizens to Preserve Overton Park – Example of both (A) and (C): Concerns the allocation of funds by Transportation Secretary for construction of I-40 highway through city park in Memphis. Section of the act providing the highway funds prohibited intrusion on parkland unless there was no “feasible or prudent” alternative. Although Department of Transportation conceded feasibility did not involve much discretion (rather, only questions of engineering) DOT argued that prudence allowed the Secretary to weigh many other considerations, including the cost and disruption to community bordering the park. 
· Held: Court said feasible and prudence does not allow Secretary to take into consideration things such as cost, because Congress, when defining prudent, had to not even think exclusively about cost, because if it was, then park always loses (since would have to displace the homes and commercial buildings if didn’t build highways through the park) if it’s choosing to decide to build somewhere else and the park based on the cost factors, the park always loses, so word prudent could almost be read out of the statute if you were just considering costs. So court said cannot exclusively consider cost. Prudence definition according to court: all cases are going to involve costs and disruption, unless you can show it involves super unique problems then that’s going to mean prudence (secretary cannot approve destruction of parkland unless finds that alternative routes present unique problems).
· Which Provision Applies: 

· (C) Exceeds Statutory Jurisdiction/Authority: Agency based decision based on post-hoc rationalizations (through the affidavits) i.e. agency didn’t give statement for why it was doing what it was doing and so court said provide us some information for why you did what you did, and secretary of transportation provides affidavits after-the-fact explaining why it did what it did. Court said can’t just do what you want and then after you’re sued provide some reason for why you did what you did – there must be some procedural regularity here at the time you’re making decision you’re making – must produce some information court can review. Concern the court has here is maybe this did provide a unique situation, but they don’t know because Secretary based decision on these affidavits that supply an explanation he didn’t supply at the time.
· (A) Arbitrary and Capricious: Court says because we don’t have a record, cannot determine whether secretary acted arbitrarily and capriciously.
· In evaluating whether something is arbitrary and capricious, need to look and see whether agency is considering all of the factors it’s supposed to consider – i.e. is there a factual basis for what agency is doing – and court isn’t supposed to substitute its judgment. An agency can do something court disagrees with, that’s not arbitrary and capricious, but it just has to have a good reason/conclusion for why it’s doing what it’s doing. 
· What arbitrary and capricious might mean according to court: When considering whether what an agency has done is arbitrary and capricious, have to figure out whether or not they operated within scope of their authority, whether they’re thinking about all the other factors and applying them to facts. 
· Notes: 

· Overton Park is an overview of ways that courts interpret judicial review provisions of APA. 
· Courts will require agencies to make new policies supported by the whole record.
· Courts respect agencies’ discretion to make policy, but retains final authority to interpret law.
· Overton Park Summary: 
· Under Overton Park, court must still engage in substantial inquiry, even if the agencies’ decision is entitled to presumption of regularity. The case stands for general principle that usually have to have a record for the court to review, you’re not supposed to rely on some post hac rationalization for what agency’s doing. 
· Scope of Authority (706(2)(C)): 
· Court reviews to determine whether agency properly construed authority to use parkland when project is otherwise unfeasible or presents unusual problems.
· Based upon his explanation for building I-40 through the park, Volpe may have exceeded authority by considering factors beyond feasibility and prudence (such as cost).
· Determination Arbitrary or Capricious (706(2)(A)): Court has a role to play in making sure agencies aren’t acting arbitrary and capriciously and when courts do that, they have to have a record there in order to figure out whether or not agencies acting within scope of their authority, agencies thinking about all of the important factors, and making reasoned decisions. 
· Whether Volpe considered all relevant factors is unclear because no record existed, but he may have when he misconstrued the scope of authority. So court said at a minimum, we need a record to know what the true reason was for what you did and why. 
· Illustrates how this factor may overlap with scope.
· Court cannot substitute judgment.
· Procedural Requirements (706(2)(D)):
· Observance of procedure required by law not violated.
· But without record cannot determined whether acted within scope of authority or whether decision was arbitrary or capricious.
Judicial Review of Agency Policy Making (Hard Look Review):
· State Farm = invention of doctrine of hard-look review: That agencies should provide reasoned justification/explanations for what they’re doing. 
· Motor Vehicle Manufacturers’ Association v. State Farm: NHTSA issued Modified Standard 208, which mandated the phasing in one of two types of passive restraints in automobiles: airbags and passive seatbelts. Prior to deadline for complying with the standard, and after election of a new President of a different political party, Secretary of Transportation reopened the rulemaking. Two months after reopening the rulemaking, NHTSA ordered one-year delay in first application of the standard and proposed possible rescission of entire standard. After receiving written comments and holding public hearings, NHTSA issued a final rule rescinding the standard’s passive restraint requirement. NHTSA stated it could no longer find—as it had prior to the initial proposal of rule—that such a requirement would produce significant safety benefits. This judgment did not reflect a change of opinion regarding the effectiveness of the technology, but a change in plans by the automobile industry. At time of the rescission, apparent that manufacturers planned to install automatic seatbelts in approximately 99% of new cars.
· NHTSA’s Justification for Rescinding New Standards: Automatic safety belts too costly and wouldn’t reduce accidents and feared consumers would revolt poisoning popular sentiment in light of reaction to automatic seatbelts.
· Held: NHTSA acted arbitrarily because it failed to supply a reasoned analysis for its decision to change course. In trying to figure out whether this reversal was rational/whether or not there was a good record for it (i.e. whether or not decision was arbitrary and capricious), court said need to think about a few factors in determining whether agency provided a reasonable explanation for what it was doing and see if agency can do something short of the new course it’s taking (i.e. for what court’s supposed to look at when reviewing agency):

· (1) Relied on factors Congress did not intend (i.e. didn’t want you to rely on);
· (Kind of like Overton Park – prudent means cost and congress didn’t want you to include cost in considerations). 
· (2) Fail to consider important aspect of the problem;
· Even if automatic seatbelts were wanting, NHTSA completely failed to consider alternative (airbags). NHTSA did not articulate a basis for not requiring non-detachable, spool out seatbelts.
· (3) Offered an explanation that’s implausible or inconsistent with the evidence. 
· Studies showing that some people might not use it, but don’t really deal with full consequences of that, i.e. how often are people not going to use seatbelts, is it at least plausible that people won’t even notice the button to disable the seatbelt –  it’s not entirely plausible that everyone will disable their seatbelts. 
· Dissent: Agency’s change in position seemed to correspond with the newly elected president, and courts should respect policy decisions from newly elected presidential administration. 
Judicial Review of Agency Policy Changes:
· Cases involving agencies making policy, where allegation is that agency hasn’t provided a good enough record for court to evaluate what agency is doing: FCC v. Fox; Massachusetts v. EPA. 
· FCC v. Fox: FCC had longstanding policy that said deliberate and repetitive expletive use is a requisite to finding of indecency, then repudiated this requirement in 2004 following Bono giving a speech at the Golden Globe Awards, but didn’t fine Golden Globes because they had no notice of new policy change. Then Cher used expletives during speech in 2006 at awards show broadcasted by Fox, and FCC decided to take action against Fox. Fox argued that this change in policy was arbitrary and capricious because FCC had not provided adequate justification for its change in policy (this was argued under the second prong of arbitrary and capricious – FCC failed to explain why changing this policy – fails to consider important aspect of the problem). 
· Held: It’s not arbitrary and capricious for them to now change their old policy without explaining why this new policy is better, so long as this is consistent with power congress gave them, they have a good explanation for why they adopted this policy, and so long as it’s consistent with the evidence. It was a good policy to adopt that non-literal uses of expletives constitutes indecent language because (1) it made no sense to distinguish between using an expletive in a literal or non-literal way (fuck is fuck no matter how you use it); (2) good policy to protect children (the broadcast included an estimated 2.5 million minors); (3) they now have the technology to bleep out this language in real time; (4) language is coarsening (use of expletives getting worse). As a result, made sense FCC would change their policy. 
· Plurality Rule: As a general rule, when agency changes their mind, all they have to do is cop-up to the fact that they’re changing their mind and provide some explanation to why they’re changing their mind, the only exception is when people are relying on the old rule (if people relying on old rule, agency cannot fine you without giving people notice). 
· (1) Agency need only acknowledge change in policy.
· (2) Agency need not demonstrate reasoned analysis that change is better, only that new rule is permissible under existing statute.
· (3) Exceptions still exist when reliance interest or factual findings that contradict basis for old policy.
· Here, rule barring fleeting expletives is justified, regardless of old policy because: (1) No reliance interest (not retroactive); (2) Makes sense that both literal and non-literal use of language have same harm; (3) Technology matters; (4) Need to creates safe haven for children on commercial TV.
· Massachusetts v. EPA: The Bush I and Clinton Administration long concerned about link between greenhouse gases and global warming. EPA recognized its ability to regulate greenhouse gases because of causal connection. Organizations petition EPA to regulate greenhouse gases. Bush II administration revisits subject, calls for report by the National Research Council, which confirms greenhouse gases are accumulating as a result of human activities, causing surface air temperatures to rise. Citing report, EPA denies petition to make rules, claiming, even if it had authority, regulation would be unwise. According to the EPA, regulation would interfere with Presidential comprehensive policy to reduce greenhouse gases through voluntary regulation, diplomacy and further research.

· Held: EPA’s explanation for denying petition to make rules regulating greenhouse gases is not good enough. EPA given 2 options in the relevant statute: (1) they could make a judgment that these types of air pollutants contribute to air pollution (i.e. that this actually contributed to greenhouse gases); or (2) they could provide an explanation as to why not going to reach that judgment. After reading the statute to say the explanation must be grounded in science, Court said while EPA did provide an explanation (i.e. that it interfered with presidential policy), that explanation wasn’t good enough because it must be a scientific explanation for why not going to make regulations regarding greenhouse gases.
· Why Arbitrary and Capricious: 
· Statute Reads: The Administrator of the EPA shall by regulation prescribe standards applicable to the emission of any air pollutant from any class or classes of new motor vehicles, which in his judgment cause, or contribute to, air pollution which may reasonably be anticipated to endanger public health. 

· Reason: Fails to rely on factors required by Congress. EPA declines to exercise scientific judgment required by statute. May only fail to regulate if conclude greenhouse gases don’t cause climate change, or, if EPA offers reasonable explanation why it cannot or will not exercise discretion.

· Dissent: Scalia argues that the statute only addresses those times that the EPA, in fact, exercises judgment, but it’s totally silent about when the EPA should exercise judgment.
· This hints at both the strengths and weaknesses of arbitrary and capricious in a way – the level of explanation you need hinges on what you're prepared to believe. Ex: if you believe that language is coarsening (i.e. use of bad words is getting more prevalent), then might be more prepared to believe regulations that limit use of indecent language. 
· Why Court May Review at All: 

· The Court distinguishes between the agencies’ discretion to enforce environmental regulations, and the agencies’ discretion to make new environmental regulations, because a petition to conduct rulemaking has legal meaning that can be enforced: it’s less frequent; it’s subject to formalities; it involves factual and legal analysis capable of judicial review; and a denial of petition expressly subject to review.

· Comparing State Farm, FCC v. Fox, and Massachusetts v. EPA: 
· State Farm: 

· Relies on factors Congress did not intend: Not addressed, but if anything, interest in new Presidential deregulation policy not important.
· Fails to consider important aspect of the problem: Even if automatic seatbelts were wanting, NHTSA completely failed to consider longstanding alternative—airbags.

· Offers an explanation that is implausible or inconsistent with evidence: NHTSA is too quick to dismiss benefits of automatic, but detachable seatbelts. Never considers consumer inertia studies.

· FCC v. Fox: 

· Relies on factors Congress did not intend: Appropriately considers whether both literal and nonliteral uses are indecent.
· Fails to consider important aspect of the problem: FCC would have crossed the line if it did not recognize change or penalized those relying on old fleeting expletive rule.
· Offers an explanation that is implausible or inconsistent with evidence: Even if political decision, FCC’s new policy rational; it protects children from coarsening media with new technology.
· Massachusetts v. EPA: 
· Relies on factors Congress did not intend: EPA made political and not scientific judgment about regulating pollutants.
· Fails to consider important aspect of the problem: Not addressed, but if anything, other Presidential policies or politics are not important aspects of problem given statute.

· Offers an explanation that is implausible or inconsistent with evidence: EPA’s worry that global warming evidence is inconclusive contradicts evidence.
· Class Exercise – Center for Reproductive Rights v. FDA: Is a bar on over-the-counter access to Plan B for girls under 17 arbitrary and capricious? 

· Center for Reproductive Rights:

· Relies on factors Congress did not intend: Like State Farm and Massachussetts, this decision improperly influenced by politics, not scientific studies about safe and effective drugs, as required by Congress in FDCA.

· Fails to consider important aspect of the problem: The FDA rule bars all over-the-counter to girls under 17 based on concerns that there were insufficient studies about Plan B’ impact on girls under 12, but ignores studies showing safety and effectiveness for other ages (girls between 13 and 16).
· Offers an explanation that is implausible or inconsistent with evidence: Sebelius’ conclusions ignore history of extrapolating studies to younger populations, as well as the fact that only a very, very small number of girls under 12 likely to seek out emergency contraception.
· FDA: 

· Relies on factors Congress did not intend: Whether a drug is “safe and effective” includes cognitive capacity understand how drug is used. It’s thus proper to account for the Administration’s views about age, and impact on sexual behavior, in making that decision.
· Fails to consider important aspect of the problem: The original petition sought to remove all age restrictions for women of child-bearing age, and the FDA simply rejected that petition based on insufficient evidence about 11 and 12 year olds who qualified.
· Offers an explanation that is implausible or inconsistent with evidence: There are reasons to not extrapolate when cognitive capacity to understand a label is the issue.
Summary Judicial Review of Agency Policy Changes:

· Determination of whether agency policy change is arbitrary or capricious (706(2)(A)) is met when the agency fails to supply a “reasoned analysis” for a policy decision.

· This occurs when the agency:

· Relies on factors Congress did not intend;
· In Massachusetts v. EPA, Court found insufficient analysis for EPA’s new position on global warming because the EPA relied on factors that Congress did not intend in declining to form a judgment about greenhouse gas.
· Fails to consider important aspect of the problem;
· In FCC v. Fox, the Court rejected plaintiff’s argument that change was important aspect of problem to warrant a reasoned analysis because: (1) No reliance on old policy (only imposed fines prospectively); and (2) Finding of harm to children did not contradict basis for old policy. This was unlike State Farm, where the decision to reverse regulations requiring passive restraints should have mentioned airbags.
· Offers an explanation that is implausible or inconsistent with evidence.
· In State Farm, the Court also thought NHTSA unfairly dismiss benefits of automatic, but detachable seatbelts. NHTSA’s ignored its own studies about consumer inertia.

· When agencies offer a reasoned analysis for their view, courts not supposed to substitute their own judgment about law or policy.

· This “Hard Look” doctrine is rooted in the idea of agency expertise and accountability. So long as the agency offers a reasoned analysis for its view, courts are not supposed to substitute their own judgment about law or policy.
· “Hard look” doctrine of judicial review attempts to respect:

· Agency Expertise; 

· Agency Accountability.
· Arguably, however, both in Massachusetts v. EPA and FCC v. FOX, Courts are inserting their own view:
· Different views about harm to children justifies abandoning old rule without explanation for change.
· Different views about cause of climate change justify forcing EPA’s hand.
Judicial Review of Agency Statutory Interpretation:
· Why and When to Defer to Agency Interpretation of Statute (Before the APA): 
· NLRB v. Hearst: Court defers to NLRB’s definition of employee under the statute to determine whether newsboys entitled to collective bargaining rights. Board’s decision is entitled to respect so long as reasonable basis in law.
· Skidmore v. Swift & Co.: Court independently reviews decision about overtime pay for private firefighters. But agency entitled to respect based upon thoroughness, reasoning, consistency and all those factors which give it power to persuade – i.e. court did not give much deference to agency here, but did in Hearst. 
· Why Defer:
· Agencies more politically accountable than judges (accountable to a politically elected official, so more likely to comply with what public wants than these unelected judges);
· Agencies more expert than judges (have more practical experience in the area and how statutes are/should be interpreted);
· Agencies concluded long and sophisticated process –adversary proceedings, findings of fact, conclusions of law – all entitled to respect.

· When not to Defer:
· Less willing to defer when involves pure questions of statutory interpretation about scope of agencies power;
· Less willing to defer when involves less process to effect decision.
· Chevron changed the backdrop for when we defer to agencies’ interpretation of a statute that it administers. 
· Chevron USA v. NRDC: Under Clean Air Act, EPA sets standard for “stationary sources” of air pollution (e.g. smoke stacks at a power plant). Industry critics complained that EPA set a uniform standard for every point of emission—every vent, smoke stack, loading station – they preferred comprehensive limit for the whole facility (the bubble). Industry/EPA wanted to define stationary sources as the entire plant because it permitted industry to reduce pollution at points of plant where it posed the lowest marginal cost, it was easier to monitor, and the facility could keep improving individual sources of pollution without securing prior clearance from EPA. NRDC wanted narrower definition because concerned about EPA’s ability to monitor, and concerned about the interaction of different pollutants. 
· Held: EPA’s bubble definition deserves deference under the Chevron test. 
· Under Chevron Test: 

· (1) Congressional Intent: Plain Language: No specific definition of stationary source, although the definition of major stationary source includes separate words for facility and source, other parts of the statute use it interchangeably, so sufficiently ambiguous; Legislative History: Silent – no reference to the “bubble concept”; Policy: Regulatory scheme is technical and complex, agency considered the matter in a detailed and reasoned fashion, agency is delegated authority to reconcile competing interests in more politically accountable way.

· (2) Permissible Construction: Old rule acted as disincentive to modernize; new definition simpler, by adopting single standard for all facilities, regardless of region; faster.
· EPA had to balance 2 competing interests–power plants must modernize and regulate pollutants–and EPA’s solution seemed to be the best way to balance these 2 competing interests.

· Chevron Standard v. State Farm Standard: Some say step 2 Chevron is the same as State Farm analysis, but seems court is more deferential when it gets to step 2 of Chevron than what we were talking about with State Farm analysis. Way to differentiate between the 2 situations: When challenge is that agency got the statute wrong, then court is being much more deferential. But court not going for the more detailed analysis it would do under State Farm where asking is this a plausible explanation, is it consistent with the evidence, etc. 

· Where confusion arises is when not entirely able to determine whether agency is interpreting a statute or if it’s adopting a new policy – sometimes it’s doing both at the same time and in that case you will have 2 separate challenges (challenge under Chevron for way interpreting statute and another challenge for acting in an arbitrary and capricious way under State Farm). 
· Chevron Deference?

· FDA v. Brown & Williamson: FDA issued a rule prohibiting marketing of tobacco products to young people. FDA, regulating on statutory grant of authority from Congress under the Food, Drug, and Cosmetic Act (FDCA), which allowed FDA to regulate drug delivery devices, said it was going to regulate cigarettes under that grant. This position was a change from FDA’s prior position that it didn’t have jurisdiction to regulate tobacco products. Tobacco companies challenged rule on grounds that the structure and history of FDCA did not permit FDA to regulate tobacco products.
· Held: The Court concludes that the FDA lacks authority to regulate tobacco as a drug delivery device even though drugs defined as articles intended to affect structure or function of body and device as an instrument designed to do same. 

· Chevron Step 1: Even though statute’s language is seemingly ambiguous and seems to give FDA power to define a drug delivery device as a cigarette, based on a review of other statutes regulating cigarettes, it’s clear congress did not intend for the FDA to have jurisdiction over regulating tobacco. Congress has been regulating tobacco for forever, and congress has been regulating tobacco in a specialized way through its own set of statutes – this legislation shows congress didn’t intend FDA to regulate cigarettes. 

· This case is used as example solely for Chevron test step 1. 
· Massachusetts v. EPA: EPA said don’t think they can regulate greenhouse gases and points to Williamson and says congress has been intending to regulate greenhouse gases for whole decade (they almost passed several laws saying this is how we could regulate greenhouse gases but they haven’t been passed) – we have our own authority to regulate air pollutants, but it couldn’t possibly embody greenhouse gases in light of the long history that congress is following in not passing this statute, so don’t have the power to regulate greenhouse gases.
· Held: Court concludes that EPA does possess authority to regulate GHG as an air pollutant, notwithstanding Congressional statutes aimed to regulate GHGs like in Brown & Williamson because: statute says EPA can regulate ANY air pollutant that endangers human health (word “any” means statute is giving agency unambiguous authority). 
· Note: When it comes to defining outer boundaries and jurisdiction of an agency, Brown & Williamson and Mass v. EPA illustrate court saying we have the power to decide that – we get to whether FDA can not only regulate drugs but also cigarettes, we get to decide whether EPA not only regulates smog but also can control greenhouse gases.
· Both cases take different views about how to interpret history of Congressional action or inaction.

· But both cases illustrate the Court’s willingness to not defer to an agencies’ view about the scope of the agencies jurisdiction.
· Chevron ​– Going Forward: 
· Unlike Old Standard:

· Does not necessarily account for consistency of interpretation. The agency can change its interpretation of a statute and still get deference.
· Does not necessarily account for age of interpretation – (i.e. don’t care that agency might’ve been deferring to that rule for a really long time).
· Rests on different political view of agencies.
· Court suggested Congress delegated power to agencies to serve as primary interpreters of their own statutes.  

· Broke new ground by invoking democratic theory. Unlike judges, agencies subject to Presidential oversight. 
· When it Applies: 
· Only when Congress intends to delegate policymaking under statute to agency. 

· Does not necessarily apply to all agencies that follow statute.
· Issue Spot: 

· Know Chevron applies to case like Chevron where agency went through a rulemaking process; and applies when agency interpreting one of its own rules. BUT one lingering question under Chevron is what about all the other things agencies do (i.e. like when they write amicus briefs, or policy newsletters, or put things up on their webpage) – is that subject to Chevron deference?
· Not always clear when congress has left a gap for an agency to fill/delegated power to agency – it was clear in EPA’s case to interpret what a stationary source is, but what if it’s not so clear about whether agency even has power to interpret that rule, or what if there’s a bunch of agencies responsible for interpreting that rule – which one do you defer to if they offer conflicting interpretations).
· Kinds of Decisions Entitled to Chevron Deference: Agency rulemakings, formal adjudications, and interpretations of its own regulations

· Sources an Agency May Rely Upon to Interpret Congressional Intent: 
· Plain language;
· Legislative History;
· Policy.
· Cases Ignoring Chevron:

· Possible Cases:
· Christianson v. Harris County (department of labor opinion letter about comp. time for public employees);
· Brown & Williamson (tobacco regulation);
· Massachusetts v. EPA (global warming);
· Gonzales v. Oregon (physician assisted suicide);
· Adams Fruit v. Barrett (Congress gave courts, not agencies, power to interpret migrant worker claims in private lawsuits).
· Common Principles in Cases Ignoring Chevron:
· Formal deliberative proceedings with force of law (i.e. Courts will say the proceeding wasn’t deliberative enough – didn’t go through notice and comment, there wasn’t any adversary proceedings, so won’t defer).
· Issue involves scope of agency power delegated by Congress (i.e. questions that ask whether the agency even has jurisdiction here and in those cases court might not defer).
· Ex: Mass v. EPA (case went to EPA’s power to regulate greenhouse gases) and FDA v. Brown & Williamson (it went to FDA’s power to regulate cigarettes) – cases weren’t about interpreting this ambiguous word like what’s a stationary source, case was arguably expanding agency’s jurisdiction.
· Shared authority among different agencies to implement statute cuts against deference (i.e. when a ton of different agencies regulating same thing so there’s no one agency to say who gets Chevron deference, court might not defer because if defer to one agency and another at the same time, might have different interpretations and then what do we do then).
· The Chevron Test: Two-part test for whenever agency is interpreting law. 
· (1) Step 1: First, the Court Reviews Congressional Intent. Courts use traditional tools of statutory construction (text, purpose and history) to figure out what the statute at issue means. If Congress has directly spoken to the precise question, the Court must give effect to the unambiguously expressed intent of Congress.
· Congressional Intent [Sources of Congressional Intent Court Relies on]: Plain language of statute; legislative history (i.e. time statute was being written, or history of legislation in congress); policy/purpose behind adoption of statute (i.e. why statute created/introduced).
· If statute is clear, ends the matter and whatever statute says goes. 
· (2) Second, in absence of clear Congressional intent (i.e. the statute is ambiguous), then the Court only asks whether the agency’s interpretation is permissible or reasonable construction. The Court does not ask whether it would reach same conclusion. 

· If the statute is silent or unambiguous with respect to the issue, the only question is whether the agency offers a reasonable construction of the statute. 
· Note: Chevron prong 2 is a very deferential test. Once you get to the second prong, all you need is just some explanation as to why you think your interpretation is right. 
· Chevron Step Zero: Attempting to figure out whether congress even wants court to defer to agency on this particular question.
· Some commentators believe Supreme Court makes threshold decision before reaching Chevron deference.  

· Called Step Zero, the Court makes initial determination about whether Congress even wants Courts to defer to a particular agency decision.  

· United States v. Mead: Congress passed legislation that US Customs Service shall fix the final classification and rate of duty applicable to imported merchandise pursuant to rules and regulations prescribed by Secretary of Treasury. Under these regulations, the Headquarters Office or any port-of-entry customs offices may issue a ruling letter indicating amount of money an importer owes for importation of specific goods into US. No person other than recipient of ruling letter may rely on the letter or assume the principles of the ruling will be applied to another transaction. Customs Office issued ruling letter re-classifying dayplanners imported by Mead as diaries, which would now make them subject to a 4% tariff (previously not subject to any tariff). Mead sued challenging the letter. Issue: Whether Mead is subject to new tariff as a result of ruling letter by a regional Customs office, which classified day planner as a diary. 
· Held: [Although Customs would likely win if Chevron test applied] Customs doesn’t win – only get to Chevron when congress has delegated rulemaking authority and agency has actually made new law. Evidence Congress didn’t delegate authority to make ruling letters carry force of law: Not made pursuant to specific rulemaking; ruling not published; ruling letters only had precedential value; ruling letters could be reversed de novo by Court of International Trade. Deficiencies illustrating agency failed to even make law in practice: Rulings not preceded by notice and comment; do not purport to bind third parties (i.e. ruling letters decisions only binding on the parties); 46 different offices churn out decisions at a rate of 15,000 per year.
· Dissent: 
· On Principle: Unwarranted interference by Courts into other branches of government; just because the procedure is more formal, doesn’t mean it’s more authoritative. 
· On Practice: Confusion; increase in informal rulemaking; ossification – slow down agencies; anachronistic.
· Class Exercise – ACLU v. Holder: Freedom of Information Act (“FOIA”) permits any person to seek “records” held by the government, but has a number of exceptions. One of them, Section 552(c) of FOIA, excludes classified records “pertaining to foreign intelligence, counterintelligence, or international terrorism.” Historically, the DoJ has interpreted section 552(c) to require the government notify anyone requesting classified information of the reasons for a denial when it rejects requests for such information. The DoJ’s new interpretation of that rule – announced last month on its website without notice and comment – would authorize government officials to falsely deny that records exist when the Attorney General determines there is “good cause” to do so. 
· **Analysis for this exercise in class 23 notes.

· Cases Favoring/Disfavoring Chevron Deference:
· Favoring Chevron Deference: 

· Interpretive Rulings: EPA’s interpretation of Clean Air Act as expressed in an approval of a state air quality plan (Am. Wildlands v. Browner (10th Cir. 2001)).
· Litigating positions of the Director of the Office of Workers’ Compensation Programs (Gilliliand v. E.J. Bartells Co., Inc. (9th Cir. 2001)).

· Informal Adjudication: Chevron deference to informal adjudication by Veteran’s Affairs (Am. Fed. of Govt. Employees, AFL-CIO, Local 446 v. Nicholson (D.C. Cir. 2007)).
· Disfavoring Chevron Deference: 

· Rejecting Chevron deference to administrative decision to approve similar state plan (Hall v. EPA (9th Cir.).
· Rejecting Chevron deference for the Director’s litigating positions (Day v. James Marine, Inc. (6th Cir. 2008).
· Rejecting Chevron deference for a similar informal adjudication (Am. Fed. of Govt. Employees, AFL-CIO, Local 2152 v. Principi (9th Cir. 2006)).
· Mead Rule: Asking before you even get to the Chevron framework, did congress want the agency to have this rulemaking power and has agency gone through a deliberative process to come up with a new rule at all?

· A particular statutory provision qualifies for Chevron deference when: 

· Congress delegated authority to the agency generally to make rules carrying the force of law; and
· To determine whether Congress wanted the agency to make decisions that carry the force and effect of law, consider:
· Precedential value of decisions (Mead: customs decisions not published);

· Structure of authority of review/whether decisions being made by someone low on the “totem pole” – want to look at the most authoritative part of agency to see if they’re the ones making the decisions (Mead: If it’s the custom and border agency protection making decision, but all of those decisions can be reversed by higher authority de novo/without any deference to them, then might be a reason for saying their decisions don’t have force and effect of law).
· The agency interpretation claiming deference was promulgated in the exercise of that authority.
· Volume of decisions being made (Mead: 46 different offices making decisions at rate of 15,000/year).
· Delegation of such authority may be shown by:

· An agency's power to engage in adjudication;
· Notice-and-comment rulemaking;
· By some other indication of a comparable congressional intent.
· But, even absent Chevron, the decision entitled to weight to the extent it has the power to persuade.
· Skidmore Deference: 
· Without Chevron, agency interpretation of statute still may be entitled to deference. Skidmore deference is the kind of deference given to an agency based on just the power of the agency to persuade.
· Factors Considered Under Skidmore to Determine Whether Agencies’ Interpretation has Power to Persuade [i.e. that agency’s interpretation is more persuasive and should be given deference]:
· (1) Expertise of agency in specialized area: Is agency regulating a specialized area;
· Mead: This factor favored customs because they were the ones who were constantly making the decisions about whether certain products fall within a certain categorization.
· (2) Thoroughness: Of the agency’s interpretation;
· For thoroughness thinking about fulsomeness (detail) of the explanation/ process that was followed. 
· Mead: The letter was a short explanation (just says this is what the dictionary definition of diary was), so wasn’t a lot of reasoning and analysis. 
· (3) Logic: Whether agency’s interpretation is logical;

· Mead: Definition used for diary seemed logical, but didn’t fit with any prior interpretations.
· (4) Fit with prior interpretations: Does agency’s interpretation fit with what they’ve said in the past.
· Mead: Definition of day planner didn’t fit with what customs’ prior definition was. 
Judicial Review of Agency Adjudications of Fact:
· Courts also set aside determinations of fact under APA 706(2)(E) when unsupported by substantial evidence for:

· Formal Adjudications;
· Formal Rulemaking;
· When statute otherwise calls for decision based on substantial evidence.
· The Substantial Evidence Rule: Whenever have some type of formal adjudication, entitled to substantial evidence, which means when you sue agency in court you have to show that it can support its final conclusion with substantial evidence. Agency must be able to defend a hearing outcome as being supported by substantial evidence.
· Substantial Evidence defined as:

· (1) Although deferential standard, must be more than a scintilla of evidence (i.e. can’t find that one little piece of the record and say that this is why we’re doing it and ignore the rest of the evidence); 

· (2) Such relevant evidence as a reasonable mind might accept as adequate to support a conclusion (i.e. could a reasonable juror come to this type of conclusion);
· (3) Must be based on the whole record (No cherry picking evidence to support decision).

· Substantial evidence rule presents issues when separate fact finder, like an ALJ, holds evidentiary hearing.

· Agency supposed to have all the power to make factual decisions as if making the initial decision (APA 557(b)).
· But all decisions, including initial and recommended decisions are considered part of the record (APA 557(c)(3)).

· General Rule for Substantial Evidence Review: 
· Courts give weight to independent fact-finders determinations of credibility. 
· When they are consistent with the head of the agency, will defer. 
· When they are not, will take into account whether good justification for ignoring determination (NLRB v. Universal Camera).
· Courts give weight to agency determinations based upon its own specialized expertise (i.e. what would constitute an unfair labor practice, what would be unfair from preventing an organizer from organizing at all). When something falls within an agency’s expertise, agency usually just needs substantial evidence for, and doesn’t necessarily need to defer to hearing officer. They also give weight to secondary inferences, inferences from facts found by ALJ or documents entered into evidence.

· Agency presumptions based on policy (like an assumption that barring union organizing during non-work hours is unfair labor practice or in social security for evidentiary presumptions as to whether or not you're disabled), and not justified by workplace needs, is supportable:

· Based on factual findings;
· Draws rational inferences based on those findings.
· Evidentiary Determinations – Credibility:
· NLRB v. Universal Camera: One guy doing something that’s supposed to be a protected labor activity, it pissed off his boss, ends up getting fired. Alleges wrongful termination under labor laws. Employer claims insubordination. Worker claims retaliation. Trial examiner believes the employers’ testimony, but does not credit terminated employee’s testimony. NLRB disagrees, even though it lacks benefit of live hearing, based upon record. Second Circuit affirms, Supreme Court reverses.
· Held: Don’t have to automatically accept what hearing examiners say, but must take it into account. Although lower court applied the right standard, and reviewed whole record, substantial evidence standard not met here because Second Circuit had independent obligation to ensure that substantial evidence existed for credibility determination. Trial examiner’s determination of credibility entitled to weight given that it could assess non-verbal cues lost in print. Agency still entitled to deference with respect to facts falling within its expertise, but absent better justification, could not ignore credibility determination of trial examiner.
· Why Trial Examiners Deserve Credit for Credibility Decisions: 

· Arguments Against: 
· ALJs may misjudge or misread non-verbal cues.
· ALJs may suffer from bias.
· ALJs may make inconsistent determinations based on factors not captured by record.
· Arguments for:

· Advantages to assessing credibility based on live testimony.
· Preserves integrity of the adjudication process (i.e. what’s the point of the hearing if some bureaucrat above hearing examiner can just change their mind).
· Claimants interest in participating in meaningful process.
· Evidentiary Determinations of Agency Expertise:  Both Frankfurter and Hand say that Agency Heads still entitled to deference when fact determination is informed by specialized field of knowledge.

· Evidentiary Determinations – Presumptions: Presumptions generally something agencies entitled to make – can make generic statements absent evidence to go the other way, so long as it’s a rational presumption, and they have a good explanation for it. 
V. CHALLENGING AGENCY DECISIONS: THE AVAILABILITY OF JUDICIAL REVIEW:
· Overview: The APA provides the basic framework for judicial review of agency action, inaction, and delays.  

· The Requirement of Agency Action:
· Courts may compel agency action unlawfully withheld or unreasonably delayed (APA 706(1)). Agencies are required to conclude matters presented to them in a reasonable time (555 (b)).

· The APA defines agency action to include the whole or a part of any agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act (APA 551(13)).

· Preclusion by Statute or by Discretion: 
· Any person suffering legal wrong or adversely affected or aggrieved by agency action or inaction is entitled to judicial review unless the relevant statutes (1) preclude judicial review or (2) the agency's action or inaction is committed to agency discretion by law.
Judicial Review of Agency Action:
· The “Agency Action” Requirement: In order to sue an agency, the agency must be engaged in agency action as defined under APA. 
· Norton v. Southern Utah Wilderness: The Federal Land Policy and Management Act (FLPMA) bars roads and commercial development in Congressionally designated wilderness areas. When the Bureau of Land Management (BLM) finds that a particular area is suitable to become a wilderness area, Congress considers whether or not to protect it. In the meantime, the FLPMA directs the Secretary to “manage such lands in a manner so as not to impair the suitability of such areas for preservation as wilderness.” (Non-impairment mandate) Plaintiffs sought to compel the BLM to exclude off-road vehicles from wilderness study areas under the FLPMA and certain provisions in its land use plans.
· Held: Section 706(1) of the APA only authorizes courts to compel agency action only where the agency has failed to take a discrete agency action that it is required to take. BLM was failing to act (rather than affirmatively acting) when it didn’t prohibit ORVs because it didn’t affirmatively say ORVs allowed, BLM just didn’t do anything in regulating ORVs one way or the other. 
· Why the FLPMA Doesn’t Require Discrete Action: The Act requires the BLM to continue to manage wilderness study areas in a manner so as not to impair the suitability of such areas as wilderness. This mandate leaves the BLM with too much discretion and too little clarity to require judicial action. There’s nothing that specific in the statute that allows them to bar the use of the ORVs – something animating court’s decision is that agency has to consider multiple different uses in managing the land.
· Finds other examples similarly vague, like those involving management of wild horses to achieve thriving ecological balance, and manage Steens Mountain for benefit of present and future generations.
· Contrasts with specific deadlines in statutes (which would be discrete).  

· Why the Land Use Plan Doesn’t Require Discrete Action: Only specifies projected present and future use; only designed to guide and control future use; have to assume subject to budgetary constraints. At most, land use plans are statement of priorities – not discrete or required action.
· What would be discrete in order for court to say that this is reviewable: “Come up with a plan by next year” (not saying a discrete plan, but agency action would have to be done by a discrete day); or “don’t hurt animals at any costs,” would be discrete enough. 
· Notes: Currently, split among circuits about whether refusal to determine status constitutes agency action.

· In May 2007, USCIS had 329,160 name checks pending with the FBI, approximately 64% of which had been stalled for more than ninety days, 32% for more than one year, and 17% for more than two years. Of these, 31,144 have been pending for almost three years--roughly 10,000 more such checks than in 2006. 

· Competing Concerns for Judicial Review: 

· Concerns for Judicial Review/Why Limit Judicial Review to Agency Action:
· Judicial Interference with Agency Discretion;
· Avoid Judicial Review of Big Policy Questions;
· Disincentive for Agencies to Publicize Priorities;
· Limited Agency Resources.
· Benefits of Judicial Review:
· Ensures that agencies comply with statutory directive;
· Ensures agencies comply with own regulations;
· Justice delayed means justice denied.

· The “Agency Action” Requirement Summary: 

· The Requirement of Agency Action: 
· Courts can only review agency actions under the APA (e.g. agency fines you, or affirmatively passed a rule).
· The APA defines agency action to include the whole or a part of any agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act (APA 551(13)).

· Courts may compel agency action unlawfully withheld or unreasonably delayed (APA 706(1)). Agencies are required to conclude matters presented to them in a reasonable time (555 (b)).

· All of those categories for agency action involve circumscribed, discrete agency actions, as their definitions make clear: 

· Rule: Rule is an agency statement of future effect designed to implement, interpret, or prescribe law or policy;
· Order: Order is a final disposition in a matter other than rule making (order); a permit or other form of permission; 

· Sanction: Sanction is a prohibition or taking of other compulsory or restrictive action; 

· License: A license is a grant of money, assistance, license, authority.
· Relief: Relief is a recognition of a claim, right, immunity, etc., or taking of other action on the application or petition of, and beneficial to, a person (relief) (§§ 551(4), (6), (8), (10), (11)).
· Courts may always review agency action, but courts may also review inaction in limited cases under the APA.  

· Courts may compel agency action unlawfully withheld or unreasonably delayed (APA 706(1)). Agencies are required to conclude matters presented to them in a reasonable time (555 (b)).

· Failure to Act: Section 706(1) of the APA only authorizes courts to compel agency action only where (1) the agency has failed to take a discrete agency action, that (2) it’s legally required to take.
· In order to say something’s a failure to act, it has to be something the agency is legally required to do (if not, then can’t actually compel agency to act). A denial is not the same thing as failure to act (not a denial because agency hasn’t acted/said allowing/banning ORVs, agency just hasn’t said anything).
· Discrete: Discrete means that the APA does not contemplate courts entering general orders compelling compliance with broad statutory mandates (not a broad programmatic challenge to everything agency did).
· Legally Required Action: Means non-discretionary acts, or those cases when the agency must do something, but without being told how to do it (pointing to statutory language to say this is something agency had to do).
· Looking at something that’s not a discretionary decision (not something like agency saying if in your experience you deem you should do this – looking for something that’s required). 
· Usually something is legally required when agency has to do something by a certain date but statute does not tell them how to do it.
· Requires a clear indication of a binding commitment – a broad statement of priorities is insufficient (i.e. do this in 120 days; without regard to cost, make sure you protect our nation’s water supply). 
· Agency Delay v. Inaction: Suing an agency for taking too long to make a decision. 

· Supreme Court has never addressed what constitutes unreasonable delays, but D.C. Circuit uses six factors to identify improper delay: 
· (1) The time agencies take to make decisions must follow rule of reason (i.e. time has to be reasonable);
· (2) Rule of reason may reflect timetables in statute or legislative history (i.e. reflect some type of timetables that congress might’ve described in a statute – if congress says in statute “we expect this to take 180 days” then if an agency takes 5 years to do it, then might be a rule beyond reason in light of what congress would’ve expected); 

· (3) Delays reasonable in economic regulation are less tolerable when human health and welfare are at stake;
· If what’s at stake is an economic regulation, we might be more tolerant of delay than if what’s at stake is human health or someone being deported from the country.
· (4) Balance the effect of expediting delayed action on other agency priorities; 

· (5) Account for the nature and extent of the interests prejudiced by delay; and 
· Take into account the interests that are affected by taking a really long time to follow up with a particular rule (a rule designed to keep people from being deported from country willy nilly that takes forever to be created or a rule under OSHA that’s designed to protect worker’s health, given the concrete interests of worker’s in factories where their health might be at stake, might be more worried than a delay for that than a delay for new securities regulation).
· (6) No unlawful motive is necessary.  

Preclusion of Judicial Review Overview: 

· Preclusion by: 
· (1) Statute; or by 

· (2) Discretion.
· Any person entitled to judicial review unless:

· (1) Statute expressly precludes judicial review.
· (2) Contested agency action is committed to agency discretion.

Preclusion of Judicial Review by Statute:
· Statutes That Bar or Channel Judicial Review:
· Principles for Reading Statutes That Bar Review (Johnson v. Robison).
· Principles for Reading Statutes That Channel Review (McNary v. Haitian Refugee Center).
· Examples: Safadi v. Clinton.
· Statutes That Bar Review – Johnson v. Robinson: Federal law authorizes selective service boards to require conscientious objectors to perform alternative service instead of directly serving in Vietnam. Congress provides education benefits, through the VA, only for those that perform active duty. Congress defines active duty as full-time duty in Armed Forces, other than active duty for training. Robison, a conscientious objector, claims this definition of active duty wrongfully deprives him of education benefits, in violation of the First Amendment and his right to equal protection under the Fifth Amendment. The VA statute: “The decisions of the Administrator on any question of law or fact under any law administered by the Veterans' Administration providing benefits for veterans shall be final and conclusive and no other official or any court of the United States shall have power or jurisdiction to review any such decision.”

· Held: This statute doesn’t bar review of Robinson’s claim because it’s not a decision being made by the administrator under the statute, instead, Robinson is challenging the statute itself. Supreme Court reads the text narrowly to bar only an administrator’s interpretation of the statute involving benefits. Robison is not challenging a decision of the administrator, but instead, Congress’ definition of active duty. AND the Court reads the challenge broadly – it’s not to a particular claim for benefits under a particular set of facts, but rather, a general challenge common to a class of people under the Constitution. Also the purpose of the statute was to prevent this huge influx of claims brought in court and this type of constitutional claim doesn’t necessarily present this type influx. 
· Why Bad to Bar Hearing of Constitutional Claims: Might be really concerned when you have no ability to challenge when agency is discriminating against you. 

· Clear Statement Rule: The general rule is that the text, purpose and legislative history of a statute must evince clear intent to preclude judicial review.

· Several different principles allow the Court to find Congress fails clear statement test, despite statutory bar:

· (1) Read text, purpose and history of the statute to only bar certain conduct;
· Johnson v. Robinson: Court reads the text very narrowly to bar only an administrator’s interpretation of the statute involving benefits. Also purpose of the statute was to prevent huge influx of claims brought in court and this type of constitutional claim doesn’t necessarily present this type influx.
· (2) Read statute narrowly, particularly in Constitutional cases;
· Johnson v. Robinson: Congress might be able to bar constitutional questions, but must be much clearer than this – there’s a presumption that congress isn’t barring court’s ability to hear constitutional challenges – congress must be very clear that they are barring your ability to challenge constitutional claim.
· (3) Read the lawsuit as a procedural or generalized challenge.
· Johnson v. Robinson: Court said and this claim is not just a particular claim for one person’s benefits, it’s a broad challenge to the whole scheme/a challenge instead for a class of people under the constitution.
· Example – Veterans for Common Sense v. Shinseki: VCS brought case claiming veterans’ claims for benefits from PTSD would on average last 4.5 to 5.5 years; lower court introduced stats that veterans were committing suicide before their claims could even be heard on their original claims. Ps claimed this was a violation of procedural due process – that their constitutional right to even be heard were being affected because they weren’t getting effective and early medical treatment. Government pointed to the bar in Johnson v. Robinson and said this bar prevents them from bringing these individual claims.
· Original Majority: Read statute narrowly and claim broadly, holding bar didn’t preclude veterans from bringing case.
· Original Dissent: Cannot decide the procedural DP challenge without first looking at individual claims that were heard.
· On rehearing the court flipped – the dissent became majority and majority became dissent.

· Statutes That Channel Review: Channeling judicial review = saying can get judicial review in certain circumstances.
· McNary v. Haitian Refugee: Reform Act enacted to respond to increase in illegal immigration; RA created amnesty program to allow certain current illegal immigrants to stay in US legally. Statute said if illegals meet certain requirements, can apply to adjust status. Statute allowed special agricultural workers (SAW) to file applications with legalization office (LO), and in application alien had to prove certain things; at conclusion of interview LO could deny application or make recommendation to regional processing facility that application should be granted/denied; statute forbid review of certain decisions, but said could get judicial review when in removal [deportation] proceedings, and was silent as to whether can get judicial review for other things [i.e. other types of claims]. Due Process Claim: SAWs claimed that LOs in INS denied applicants rights to challenge adverse evidence, to present witnesses, to receive a record transcript or to receive interpreters. Issue: Does the Immigration and Naturalization Act, which limits judicial review to orders of deportation and exclusion, bar a Due Process claim? 
· Held: No, the statutory bar did not preclude Ps due process claim. 
· Problem with bringing these DP claims at deportation proceeding: Problem here was that there was almost nothing to review – court is just limited to record, and if whole challenge is your ability to create a record, and court is limited to record, you cannot show that there is this ongoing systematic problem – just like in last case, there’s no place to hear your constitutional claim. 
· What Would You Argue Exercise:
· Text of Section 210 (e) of the INA: There shall be no administrative or judicial review of status under this section except in accordance with this subsection. Subsection (A) reads: There shall be judicial review of such denial only in the judicial review of an order of exclusion or deportation. Subsection (B) reads: Such review shall be based solely upon the administrative record established at the time of the review and the findings of fact and determinations contained in the record shall be conclusive absent abuse of discretion or clearly erroneous factual findings.
· Text, Purpose and History: “Determination respecting an application” is a single act and DP claim not talking about a single act. (B) narrower than the language used in Robison – suggests that the only scope of the review is for facts that support whether or not there was a status determination. Congress should assume that Court reluctant to deny review absent clearer statement.
· Constitutional Conflict: Abuse of discretion standard makes no sense because review for constitutional claim must be de novo (so congress couldn’t possibly have in mind saying constitutional claims had to be channeled through this kind of separate process). Judicial review of claimants who must risk deportation to get into Court is tantamount to no review at all. No meaningful review of constitutional claims given the limited factual record.
· General vs. Individual Claim: Statute only covers a single act. This is pattern-and-practice claim without meaningful review.
· Safadi v. Clinton Exercise: In 1996, and again in the Real ID Act of 2005, Congress amended the Immigration and Naturalization Act to say: Notwithstanding any other provision of law (statutory or non-statutory), no court shall have jurisdiction to review: (i) any judgment regarding the granting of relief under section 1255, or (ii) any other decision or action of the Attorney General or the Secretary of Homeland Security the authority for which is specified under this subchapter to be in the discretion of the Attorney General or the Secretary of Homeland Security. Section 1255(a) gives USCIS the discretionary authority to adjust eligible applicants' status to that of legal permanent resident. 

· No Statutory Bar: The statute bars judicial review of judgments regarding decision of relief, and here Safadi hasn’t had a decision or action so doesn’t apply to him so textually he falls outside the bar. This is just a challenge to the process by which they're handling claims for legal permanent resident status and thousands of people are in that statutory limbo.
· Statutory Bars After McNary: 

· Constitutional Claims:
· Courts more willing to disfavor Congressional efforts to bar review of Constitution.  

· But nature of protected interest may make a difference:
· Denial of habeas review of indefinitely detained alien (INS v. St. Cyr (permits review)). 

· Denial of review of government clean-up efforts (Cannon v. Gates (bars review)).
· General v. Individual Claims:
· Illegal pattern and practice can provide basis for getting around a statute that bars judicial review of individual decisions by the agency.

· But may depend upon whether generalized allegations cannot be heard anywhere else. 

Preclusion of Judicial Review “Committed to Discretion”:
· 701(a)(2) What Committed to Agency Discretion Means: 
· No Law to Apply Standard: Citizens to Preserve Overton Park v. Volpe; Webster v. Doe.
· Prosecutorial Discretion: Heckler v. Chaney.
· Agency Discretion is Everywhere: 
· Delegation Doctrine (Whitman);
· Statutory Interpretation (Chevron/Mead);
· Fact Finding (Substantial Evidence under Universal Camera);
· Limits on Congressional/Presidential Oversight (Chada and Portland Audubon Society);
· Arbitrary and Capricious Review of Policies Subject to Agency Discretion (State Farm).
· We accept that Congress can broadly delegate authority to agency to make policy, adjudicate cases and enforce law.

· But what does it mean for an issue to be so committed to agency discretion to completely foreclose judicial review.  

· If read to broadly, this exception could apply to many decisions.

· Citizens to Preserve Overton Park v. Volpe: Statute that prevented the use of federal funds to support highways through parks, absent a finding by FHA that there was no prudent or feasible alternative.
· § 701 of APA provides that an action of each authority of the government of US (which includes Dept of Transportation), is subject to judicial review except where there is a statutory prohibition on review or where agency action is committed to agency discretion by law. 
· Committed to Agency Discretion: Statutes are so broad/open-ended that there’s not even any judicially manageable standards to be able to review the case (the discretion is such that there’s no judicially manageable standard that would exist there for you to review what’s happening in that case).
· Held: Judicially Manageable Standard: There’s a judicially manageable standard here because terms “feasible” and “prudent” have content – there’s actually meaning that congress had in mind when creating these statutes, and for that reason there’s a judicially manageable standard (and thus isn’t committed to agency discretion). Law to Apply: Court said there was law to apply because there’s something for court to review – there was legislative history and a standard for the court to apply (prudent and feasible alternative). The words have some semantic meaning and court could look at the legislative history and assume there’s some purpose behind it. Prudent and feasible alternative can’t just mean expensive, or can’t just mean that you’re going to have to knock down a few homes because you’re always going to have to knock down a few homes if you’re not going to run a highway through a park, it’s got to be something more than that (this is the standard court has to confront in Webster v. Doe).
· Webster v. Doe: William Webster fires a CIA agent based only on his sexual orientation on the ground that Doe’s homosexuality posed a threat to security. The Director of the CIA may “in his discretion,” fire an officer or employee “whenever he shall deem such termination necessary or advisable in the interests of the United States.” Doe sued the Director, arguing the agency’s decision to fire him violated the APA and deprived him of his constitutionally protected rights to procedural due process and equal protection. Webster argued that § 102(c) of the National Security Act (NSA) precludes judicial review of his dismissal decisions. Issue: May a court review Doe’s lawsuit, or is this decision committed to agency discretion?
· Held: APA Challenge: Since statute uses word “deem”, Webster’s firing decision is unreviewable under APA because “deem” exudes deference to Director, i.e. the Act indicates that Congress meant the Director to have discretion over the termination of individual employees. Constitutional Challenge: Statute should not be read to preclude the constitutional claim because nothing in the NSA could be read to indicate congress intended to preclude review of constitutional claims and court has said congress must be very clear if it intends to preclude constitutional claims. 
· Overton Park Language v. Webster Language: What makes this different is word “deem”, which means not just is it necessary, but it means what’s in your head (i.e. are you firing this person because you really do believe in the security interest) and court can’t review what’s in the director’s brain. Not only that, it seems different when national security is involved (national security is something we’re particularly an expert at).

· Scalia’s View: Scalia rejects no law to apply test. He would categorically bar questions that have been historically barred under common law—political question doctrine, sovereign immunity, separation of powers.
· Summary: 
· Still a presumption of judicial review, absent statutory bar, 701(a)(1), or when decision is committed to agency discretion by law under (a)(2).
· The standard for committed to agency discretion 701(a)(2) remains whether or not there is no law to apply.
· And the first thing to look at is are there any meaningful standards to apply? Think about whether the case is more like Overton Park or more like Webster v. Doe (i.e. is it more like the prudent and feasible language or more like “deems” and as is necessary to protect the national security of US). 
· Courts appear more willing to find this test is met since Overton Park. In Webster, even though the statute contained some limiting language to review, the Court also found this language gave the CIA discretion to fire so long as he deemed it to be in the national interest.
· Since, Webster, courts have relied upon the difficulty of the decision, its seemingly discretionary decision, and national security interests to insulate agencies from judicial review.
· After Webster, there’s a pattern of courts being more willing to say certain things are committed to agency discretion, not only because there’s this fuzzy language like “deems” but when it really does present something that threatens separation of powers or national security concerns, courts are more willing to say something is committed to the discretion of another branch of government.
· Conyers v. Rossides (the TSA case): TSA’s refusal to hire plaintiff as an airport security screener was deemed committed to agency discretion because the relevant statute gave the agency broad authority and was passed in a similar context to the Webster statute (i.e. 9/11 where Congress believed US needed to protect itself).

· Lately courts have been able to find no law to apply in cases where there’s arguably law to apply. Best explanation for that is courts are concerned about other interests (i.e. national security interests, impeding upon the ability of a prosecutor to enforce law when they want) so no law to apply standard is masking these other concerns because court doesn’t want to interfere with the decision of another important branch of government to make an important decision within its own sphere.
· However some grounds for making a decision may not be insulated from judicial review: Constitutional violations.  
· Is Prosecutorial Discretion Under 701(a)(2) Different?
· Despite general presumption of judicial review, refusals to enforce constitute an exception, i.e. sometimes a court will say a decision is committed to agency discretion because they’re making a decision about whether to prosecute someone.
· Rather, there is a general presumption against non-enforcement decisions.

· The Court, however, has made exceptions (i.e. will force an agency to prosecute someone) when:

· A statute requires an agency to act in specified circumstances.
· An agency rule requires an agency to act in specified circumstances.  

· Think a challenge to a union election made to the Secretary of Labor (Dunlop v. Bachowski).
· Why Agency Refusals to Enforce Law Are Different: 

· Enforcement involves careful balance of limited resources: Don’t want to tell agency how to use resources;
· Coercive power not at issue: Courts not as worried when agencies don’t prosecute someone yet because no one has been hurt, but when agency is making a rule/prosecuting someone, someone has been hurt/been sued yet, so that’s when you would want judicial review;
· Separation of powers: Might almost be weakening the judge’s power by issuing orders that have no effect because ultimately the agency has to commit resources to prosecute someone. 
· Heckler v. Chaney: Case involves several prison inmates sentenced to death by lethal injection who allege that the cocktail of drugs used in lethal injection are not safe and effective for its intended use and will cause unnecessary pain. Ps argued the FDA hadn’t approved use of such drugs for human executions, so the states’ use of the drugs for human execution violated provisions of the Federal Food, Drug, and Cosmetics Act (FDCA). Ps suit requested the FDA take certain investigatory and enforcement actions to prevent such violations. The FDA refused Ps’ request. 
· Held: The FDA’s decision not to take enforcement action against the use of this drug cocktail is not reviewable under the APA. The FDCA provides the agency with no substantive standards for the exercise of the agency’s enforcement powers, and thus no standards against which courts may base review. The refusal to investigate was not reviewable because: FDA can’t devote its resources to everyone who uses something that’s off-label; FDA hasn’t hurt anyone yet; and court was concerned about this important federalism concern – there’s a number of states that permit the death penalty, and with the stroke of a pen FDA would be able to take that power away by barring use of these drugs in the cocktail.
· Modern Cases Involving Settlement and Failure to Prosecute: Agencies sometimes establish new policy through settlements, in the exercise of their discretion. Association of Irritated Residents involved one such unsuccessful challenge to the EPA’s boilerplate settlements with thousands of animal feeding operations.
· Class Exercise – Quinteros v. Holder: 

· Action or inaction?

· You could characterize deportation as agency action.
· Alternatively, the refusal to follow Obama’s executive order and the Morton memo could be an unlawful failure to act.
· Query, however, whether ICE’s obligations are any more discrete or required than Bureau of Land Management in Norton v. Southern Utah Wilderness Alliance.
· Statutory Bar? 

· No Constitutional argument under these facts.

· Can you read language narrowly to avert statutory bar like McNary? 

· Can you make a generalized claim, grounded in the pattern and practice followed by ICE like Robison or McNary?

· Committed to agency discretion?

· Is there “law to apply” like in Overton Park or does the statutory language commit ICE’s decision to agency discretion like Webster? 

· Is this a decision just a question of prosecutorial discretion, like Heckler v. Cheney?
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