
Admin Law Outline!

Administrative Law: the study of how admin agencies get their power, enforce it, and use it internally for adjudication as well as the judicial review process of agency decisions.

Admin agencies are w/in the executive branch - but have quasi-legislative & judicial powers
Exec and Legislative create agencies (Cabinet and Independent agencies) 

APA applies by default unless otherwise specified in the organic statute 

Chapter 1 Administrative Agencies 

Power
· Power is given to admin agencies by statute created by the legislature and the APA
· Intelligible Principle Standard: on delegating power, leg. must limit or guide an agency’s actions in some meaningful way; cannot give full legislative authority to an agency (ALL PRO PAINT)
	Gilmore.v. Lujan 
· Agencies can create law w/ force and effect of law (quasi-legislative power)
	WYETH
· Agencies obtain power from enabling statute 
· Courts review whether agency action falls w/in limitations of the statute or implied boundaries 
· Rulemaking, if not delegated by statute, is invalid
	INS v. CHADHA
· Congress CANNOT veto agency action; once legislated, exec power exclusively w/ Prez

Administrative Agency Accountability

Accountability to Congress
· G/R once Congress legislates, they do not have the authority to override an agency decision; can only overrule statutorily (rare)
· Congressional Review Act: a way for Congress to check & balance agency rulemaking [NASIR: non major rule didn’t have to be presented to Congress]
	INS v. CHADHA
· Congress CANNOT veto agency action; once legislated, exec power exclusively w/ Prez
Accountability to Courts 
- Deference: courts job is just to make sure the admin agency is promulgating and enforcing within the confines of legislative delegation; agency is in the best position to interpret regs
	JOHNSON V. RAILROAD
· G/R: court will give deference to an agency’s interpretation of its own statutes/rules
· Non-acquiescence:  
Accountability to Prez
· Appointment and removal power (Congress cannot remove these officials unless by impeachment for certain positions; Prez may also be limited [HUMPHREY’S])
· To determine if Prez can remove inferior officers, must see whether Prez’ ability to carry out his constitutional duties are impeded by being restricted 
Chapter 2: Delegation of Powers
Legislative Power
· Non-delegation Doctrine (Panama & Schechter): Congress cannot delegate full legislative power to anyone else; only ruled unconstitutional if there is an absence of standards (aka Intelligible Principle); check to see if the delegation is too broad or too much adjudicating taking place (Misretta) 
· Intelligible Principle: standards set by Congress to admin agencies on which to base regs; as long as there are procedural safeguards and a clear framework (quasi-legislative)
· Three-part test for delegation of authority to admin agency:
· 1. contains a clear expression of legislative policy
· 2. prescribes sufficient standards to guide the agency in the execution of that policy
· 3. is accompanied by adequate procedural safeguards to protect against abuse of discretion by the agency 

Judicial Power (goes back to Article III of Constitution) 
· Delegation of power to admin agency for quasi-judicial function only when:
· 1. Issue of public rights
· Public rights: rights in dispute between individual and govt agency; rights directly related to the agency’s primary regulatory authority 
· Public Benefits Doctrine: if a public benefit, then anyone can bring suit 

· 2. Issue involves private rights when they are closely integrated and necessary for the agency to carry out its admin duties (certain private rights may be closely integrated to public rights)
· Private right: rights between two private individuals, which can be the govt in cases such as personal injury 

· Determining public v. private right? (Anna Nicole Smith case)
· look at the statutory language
· legislative history 
· look at the parties 
· look at the case in controversy 
· admin agencies can adjudicate money issues (ex. restitution) - SM rent control case

____________________________________________________________________________

Chapter 4 - Rules and Rulemaking (APA §553)

Rule (APA §551[4]): agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or describing the org, procedure, or practice requirement of an agency 
Rulemaking: the power delegated to admin agencies by Congress through an enabling statute to create regulations to carry our its duties
Rule v. Order
Rule - prescribes future pattern of conduct, and applied to all stakeholders; can be a law, process, interpretation, or policy and is applied generally 
Order (APA §551(6)): a decision obtained after adjudication to specific parties; whatever is not a rule is an order; an order does not have general applicability 

Rulemaking v. Adjudication
· Rulemaking: process by which agency follows procedures in APA to promulgate a reg 
· Adjudication: evidentiary proceeding where some type of record is created; may be part of rulemaking (if it is, it must be on the record?), if NOT result = order. 

Legislative v. Nonlegislative Rules 
· Legislative Rule - has the force and effect of law and goes through a procedure (defined by APA) 
· To be considered legislative rule:
· 1. Must be detailed in the enabling statute that the agency has the power to promulgate
· 2. An intent to promulgate a rule pursuant to the authority (statute)
· 3. Must have power to create rules with force of law
· 4. Intention to create rule with force of law (in the future)
· 5. Must bean effective exercise of the authority given
· 6. Must follow APA procedures (notice/comment etc). 
· Nonlegislative/Interpretive Rule: deals with policy; not binding but given deference in agency interpretation of its rules 
		Rulemaking							Order: adjudication 
		     I								     I
1. Notice/Comment								- case specific		2. Adjudication “on the record”						- only binding on 
which results in a rule	(§556/557)						parties involved 
- Published 									- Not published 
- Future applicability to							- Only party involved
general public									can challenge order 
- May be challenged in ct 							- may have general     - sometimes agency may be required 					precedential effect
to do cost-benefit analysis if in the statute (or Prez can require)
· No retroactive rulemaking unless Congress says so
		I					I
Formal Rulemaking (§553/6)		Informal Rulemaking   (§553) 
· must be adopted on the record		- requires notice/comment
after an agency hearing, then			- Notice must have: time, place, nature of 
it becomes a rule				public rulemaking, reference
- if state says “on the record”			to legal authority under which
then MUST go through formal		rule is proposed, and either 
						terms of substance of proposed
						rule 
						- Comment: no min time but must be 
						reasonable time to comment(“meaningful”) 	
*DON’T GET THROWN OFF MY NOMENCLATURE* - if agency’s action meant to be generally applicable in the future then it is a rule; even if it’s called an order 

*Sometimes agencies will claim an interpretive rule when it is actually a rulemaking - courts check this to ensure their power is being checked (DHS TSA case) 
	Check to see if on its face the “rule” or “interpretation” is binding or as applied by the 		agency indicates a binding effect 

Policy= what the agency tells you it wants to do in the future but it cannot control us 

Good Cause exception: authorizes agency to skip notice/comment in emergency situations (ex. national security measure, hurricane Katrina) 

Regulatory Flexibility Act (§604): a procedural requirement on agencies examining the effect of the rule on small business (only required if in the enabling statute) 
	If RFA NOT done: rule is remanded to agency and deferred enforcement of rule against 				      small entities 
Agency’s obligation is to make a reasonable good faith effort to address comments and alternatives 
___________________________________________________________________________
BIAS in semi-legislative context 

Rule: if the decision maker cannot carry out his duties, the evidence must be so clear/convincing and compelling that the administrator cannot carry out his duties constitutionally. 

G/R: administrators should be treated as legislators. They are expected to have a biased towards one area of policy or another; we want administrators to be informed and have an opinion (when acting in the legislative context; NOT judicial) 

Ex Parte contacts 
	Two approaches:
		1) HBO case: ex parte contacts invalidated the rule; court believed intolerable 			that there was one public record for public and another behind the 	scenes

		2) Action for Children case: this court said HBO case was a novel idea; ex parte 			communications do not per se violate the rulemaking process 

BIAS in semi-judicial context (Massey Court - Harris says Cinderella is same thing as Massey) 

Cinderella standard: The standard for disqualifying an administrator in an adjudicatory proceeding because of prejudgment is whether a disinterested observer may conclude that the decision-maker has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it

Ex parte in semi-judicial: only when both parties have notice and opportunity to cross-examine



_________________________________________________________________________
Adjudication
· Agency’s process for the formulation of an order 
· What amount of adjudication is appropriate?

APA §554: outlines when an adjudicatory process is required 
	Exceptions:
		- later trial de novo
		- inspections, tests, or elections (b/c a lack of adjudicative facts)

Bi-Metallic v. Londoner 
· Bi-Metallic: impracticable to let everyone have an opportunity for hearing in legislative type actions; if it looks like it has general applicability then public is owed at a minimum opportunity to submit written comment 
· Londoner: where are a relatively small number of people concerned, who are exceptionally affected, in which each case is really based upon individual grounds, there is a right to an actual oral hearing 
__________________________________________________________________________
Privilege
G/R: government gives us privileges; they are not inherently ours (distinguished from rights which are inherent); privileges are a conditional grant by the govt not connected to a property interest 

*Due process provides that certain substantive rights (life, liberty, and property) cannot be deprived except pursuant to constitutionally adequate procedures.

Entitlement is a right therefore an individual is entitled to due process prior to termination 
	ex. welfare, unemployment, public education, govt employment, immigration 

Goldberg (welfare cases): entitlement beneficiary is entitled to a pre-termination hearing with:
	1) Notice and opportunity to be heard
	2) hearing at a meaningful and in a meaningful manner 
	3) no need for formal hearing, or comprehensive record 

Goss (public education cases): Something less than Goldberg is adequate to satisfy due process; the court suggests some kind of pre-deprivation notice but there need not be a delay between the notice and hearing

Matthews Test (a balancing test to determine due process due and the extent of it due - it’s being misapplied more recently to determine whether due process is due in the first place)
1. Private interest that will be affected by official action (loss to recipient)
2. Risk of erroneous deprivation of interest through the procedures used (will added procedures benefit?)
3. Government’s (aka Public) interest and functionality of creating more process; look at function, cost and administrative burden 
MUST USE MATTHEWS TEST IN ALL ADMIN DUE PROCESS QUESTIONS

Determining the difference between a right and a privilege; aka what level of due process due?
	: look at the statute 
	: look at the level of process 
	: look at the loss to the beneficiary 
	: governmental interest v. private interest 
__________________________________________________________________
Chapter 5: Right to be Heard
Opportunity for hearing: what does due process require in terms of the kind of hearing and what procedures are required to be followed?
	An opportunity may be enough; doesn’t have to be a right to hearing, just an opportunity. 	You have a right to have an opportunity to be heard

Right to hearing analysis:
1) Is there a right to be heard?
1) Check the statute
2) Is the issue particularized? 
3) How many people does it affect?
4) Does due process guarantee the right to be heard in this context?

*If court grants de novo trial then due process satisfied (ex. if admin agency does not grant hearing but court does, due process is satisfied) 

*Post-termination hearing also satisfies due process! But go through the Matthews test; only in extraordinary cases 

*Good cause: Due process is flexible and sometimes can be narrowed in certain circumstances (natl security, natural disasters)

*Right to be heard can be waived!

Standing
· Consumers can be affected and aggrieved and should have an opportunity to be heard 
· Those with an economic interest
· Those whose interest will be adversely affected; representatives of a larger group

*NOTE: agencies can create rules to define standing and who has it though and courts will give deference to the agency  

Notice and Pleadings (§554) - “the yardstick is fundamental fairness; it is actuality, not the appearance, of fairness that controls”
Persons entitled to notice of an agency hearing shall be timely informed of:
2. the time, place, and nature of the hearing
3. the legal authority and jxd under which the hearing is to be held and
4. the matters of fact and law asserted 

Evidentiary Hearings and Decisions
Agency hearings require:
1. notice with time, place, law charges (cannot change/add pleading midstream - violates DP)
2. opportunity to submit evidence and conduct a proper defense
3. right to counsel (not absolute)
4. right to impartial trier of fact
5. formal record with decision based on what is adduced at hearing
6. opportunity for external agency appeal
7. opportunity for judicial review

Right to public hearing? (most cases are public unless there is some reason not to be)
Test:
1. Whether a historical tradition of openness exists?
2. Whether public involvement helps (does public play a significant role in licensing/policing of professionals?) - what is the public interest?

Right to Counsel?
G/R: right to counsel is a longstanding right in the U.S. and is rarely taken away; in the admin context it is not an absolute right now - only in criminal proceedings. Admin hearings are considered quasi-civil 

*NOTE: the ultimate decision maker doesn’t have to be the one who hears the case - this does not violate due process. ALJ can give recommendations to the actual decision maker 
____________________________________________________________________________
Bias in quasi-judicial context 
G/R: decision maker must recuse when there is a direct pecuniary interest - stretched now. If there is a bias, it is a violation of constitutional due process

	Massey court test:
· Would a reasonable person find bias/impartiality?
· Is there a risk of impartiality?
NO:
1. Prejudgment bias (prejudgment of law OK, no prejudgment of facts though) 
2. Expediency in place of due process 
3. Personal bias - that has to be VERY strong to prove 

Separation of Functions as investigator AND prosecutor AND adjudicator 
· G/R: only violates due process if the same person is doing it; powers to prosecute and adjudicate can be in the same agency but must delegate the powers separately; any appearance of impropriety and the agency official must recuse himself 
· Due process has flexibility here; need to examine: 
· Is there a direct violation of the applicable statutes and APA?
· who specifically investigated?
· did the agency internally separate duties?
· expected that admin agencies will have quasi legislative/judicial functions in addition to their enforcement authority
__________________________________________________________________________
Evidence (§556)
Evidence rules are different than constitution (b/c admin agencies didn’t exist during const.)
· APA does NOT apply federal rules of evidence 
· Hearsay is permitted in admin hearing b/c we have to allow flexibility to admin agencies; they have a certain expertise that allows hearsay to come in without it being given too much weight
· Legal residuum rule: findings cannot exclusively be based on hearsay; need to be a combination
· Illegal evidence: not per se excludable; do cost-benefit analysis (deterrence v. social benefit)
· Exception: if police so intertwined with the agency then deference may win over social benefit
· Exclusiveness of the record: an agency’s decision has to be based on the record as presented at hearing; no outside record permitted
· Burden of Proof: if evidence is evenly weighted, the party with the burden of proof lose
· Exception: True Doubt Rule
· shifts the burden of persuasion to the party opposing the benefits claim when the evidence is evenly balanced the benefits claimant wins 

Decision
· Ultimate decision maker must consider the evidence before making a decision (Morgan); decision maker doesn’t have to the one who heard the evidence 
· Admin law uses preponderance of evidence rule (50.1%) unless otherwise stated in statute
· Must show a LOGICAL NEXUS between the facts on the record and the ultimate decision

Reconsideration
· A request to reconsider an order by an admin agency 

	Why file for reconsideration?
		Could be a mistake of fact or law
		Get/submit more evidence
		Buy a party more time

*NOTE: there is not an inherent right to reconsideration but there is a right to ask for it; look at the statute to see if it exists

*NOTE: no judicial review of denial to reconsideration 
____________________________________________________________________________

Judicial Review (§701/2)
· G/R (§702): A person suffering legal wrong b/c of agency action, or adversely affected or aggrieved by agency action w/in the meaning of relevant statute, is entitled to judicial review 
· Acts as a check against abuse of power of administrative agencies (look to the statute to see who can seek judicial review) 
· IF the statute is silent, judicial review is granted when there is a personal interest and/or aggrieved party / constitutional right implicated 

Standing
· G/R: all those who suffer legal harm or seriously aggrieved by an admin agency have the right to judicial review
· Groups may have standing so long as at least one member meets Lujan test and the group has to have a related interest 

· LUJAN test:
· Injury that was caused: invasion of a legally protected interest which concrete, actual, imminent (cannot be potential future harm) 
· Connection between injury and the agency action: must have a connection between the injury caused and the conduct complained of by the claimant 
· Redressability: requested relief will likely remedy the issue 

· Zone of Interest Test
· Injury is that which Congress expected might be addressed under the statute
· The party is arguably within the zone of interest protected by the statute or constitutional provision 
*NOTE: right to judicial review can be waived by omission/failure to act 
____________________________________________________________________________
Exhaustion 		v. 		Primary jxd
· no concurrent jxd			- concurrent jxd
· all remedies must be                      - all remedies DO NOT need to be exhausted
exhausted 				- legislature can legislate around this 
· if required step in the statute
court cannot override 

EXCEPTIONS TO EXHAUSTION:
1. Harm from delay (irrefutable harm) 
2. Substantial doubt that agency can redress
3. Administrative taint / bias 
____________________________________________________________________________
Ripeness
G/R: If not harm or injury that is cognizable, it is not ripe for review 

Analysis to determine ripeness:
· Fitness of the issue (legality, no need for further factual development, finality)
· Hardship on the parties if withholding review 
· Ask: is the court interrupting the role of the admin agency in determining a parties’ rights/obligations?
*NOTE: court cannot review rules that have not been made final 
____________________________________________________________________________
Scope of Review
G/R: a court’s review is limited to an admin agency’s compliance with the law, NOT fact-finding

Substantial Evidence Test: only applied to “on the record” rulemaking
G/R: the court may not supplant its opinion regarding the outcome so long as there is evidence that the agency conducted itself correctly (why? leave it to the experts) 
· Less discretion to agency 
· Court needs WHOLE record to make determination of substantial evidence test 
· Test
· weight the evidence and see if the evidence was sufficient to support the conclusion; if a scintilla of evidence to show connection than OK 
· IF NOT HEARING, NO SUBSTANTIAL EVIDENCE TEST; NEED ON THE RECORD

Arbitrary and Capricious Test: applies to informal rulemaking, recessions, modifications
G/R: if there is no reason for a decision or no reasonableness (procedurally too) for what has happened than the court can rule arbitrary and capricious 
· More discretion to agency 
· Test:
· Are the agency determinations, and the facts, within the agency’s authority?
· Could agency reasonably concluded the way it did?
· Did the agency consider all relevant facts?
· Was there a clear error in judgment?

Deference
G/R: the rulings, interpretations of an agency while not controlling upon the courts by reason of their authority, do constitute a body of experience and informed judgment to which courts and litigants may property resort for guidance.

Chevron Deference (applied ONLY to agency’s interoperation of its own statute)
Two part test:
1. Has congress directly spoken to the precise issue?
2. If congress has explicitly left a gap for the agency to fill by an agency, then is the agency’s interoperation a reasonable one, consistent with the legislative intent?
1. Determining reasonableness:
1. What does the statute say? Is this the intent of the statute?
2. What is the agency’s role?
3. Policy?
IF YES, GREAT DEFERENCE
IF NO, NO DEFERENCE 

Mead Deference
· Says Chevron is limited to circumstances when agency is interpreting its own rule or order for which there is express congressional delegation and a gap to be filled by the agency 

Skidmore Deference
· If interpretation of agency regulations and rules we examine each case and look at the formality and expertness/persuasiveness of agency’s position

Auer Deference (Regulatory deference)
· G/R: an agency can construe its own regulations broadly (agency made the rule therefore they’re in the best position to interpret it) 
· EXCEPTIONS:
· cannot be clearly erroneous
· cannot be inconsistent with the regulation
___________________________________________________________________________
Investigations
1. Look at the statute to see how much authority the agency has in enforcement
2. Look to see if there is a right to privacy 
3. Look to see if it is constitutional
4. Did the agency abuse its authority? 
5. Is there an exception to their unauthorized use of authority?

Two ways to obtain information:
1. Voluntary disclosure: agency can request information on a voluntary basis 
2. Compulsory disclosure: agency may have authority to conduct searches and may have the authority to obtain a search warrant 

Compulsory disclosure:
· There is a relaxed standard of 4th amendment rights so long as the agency stays within the confines of delegated authority for investigation
· Need reasonable cause instead of probably cause
· Factors for reasonable cause:
· 1. scope of agency’s authority
· 2. privacy invasion
· 3. balancing test between public interest and intrusiveness
· Reasonableness line is crossed if the circumstances don’t justify the level of the search

Warrants
· Admin warrants can be less particular than criminal warrant; balance the private interest against the govt’s interest in that which is being sought; BUT must be particularized such that you cannot go in for one thing looking for another  
· Exception to warrant specificity: plain view doctrine (if you see if in plain view, can use it) 
*NOTE: business that are more closely regulated may have looser 4th amendment rights for the public interest 

Subpoenas (this power is VERY broad in the admin context) 
· G/R:
· Must be within statutory authority to issue
· information sought must be relevant to inquiry
· demand should not be overly broad 
· cannot be used to harass
· court on review is not determining agency jxd 
*NOTE: if a subpoena is so broad then 5th amendment kicks in and the production of docs will be considered testimonial and protected under 5th amendment 
*NOTE: if you’re required to maintain certain information which is then subpoenaed, you are not protected by 5th amendment (no immunities, privileges, protections for producing docs you’re required to have) 

Privacy
FOIA: freedom of information act 
	There are exception to FOIA for matters of national security, privacy etc.

Privacy Act: imposes limitations on public disclosure; need consent of party to release information (designed to prevent inappropriate disclosure) 








