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Introduction: The Distribution of Administrative Power
Origin and Mandate of Administrative Agencies
I. What is an administrative agency? any governmentally actor that is not constitutionally described (anything outside of judicial, executive, legislative branch); governed by the APA - administrative procedure
II. Includes 15 departments: Agriculture, Commerce, Defense, Education, Energy, Health and Human Services, Homeland Security, Housing and Urban Development, Interior, Justice, Labor, State, Transportation, Treasury, Veterans Affairs
III. Types of agencies:
A. agencies within departments - under control of the president (ex: FDA, FBI, FAA, IRS)
B. independent agencies: agencies outside of departments but under control of the president (ex: EPA. CIA, USPS, SSA)
C. Independent regulatory agencies: not only outside of departments but also outside of the control of the president (ex: FCC, SEC, FTC, NLRB, NRC, FRB)
1. serve broader, national regulatory functions
2. headed by multi member groups rather than a single head
3. no more than a simple majority of members may come from a single political party
4. members have staggered terms for a set number of years that cross presidential boundaries
5. can only be removed for cause
D. government corporations (ex: Amtrak)
E. Congressional agencies which collect data and give it to legislators to make informed decisions; don’t make rules (ex: Library of Congress) 
IV. What do agencies do? what the statute tells them to do! regulate private conduct (ex: regulate pollution), disperse entitlements (SSA), manage federal property (forest service)
V. How do agencies act? By issuing rules or issuing orders after adjudication 
VI. How do agencies interact with other branches?
A. Congress creates Agencies - can place them in or outside of executive control 
B. Cts review the work of agencies and make sure they operate within statutory limits
VII. Why have agencies at all?  
A. public interest/value theory: agency serves some kind of public interest or value. Regulation is desirable in these situations:
1. natural monopoly (creating and controlling monopolies): regulation is desirable to create monopolies when competition would result in adequate service to the public. where natural monopolies exist, there is a chance of misallocation of resources that justifies regulation (ex: utilities)
2. public goods: regulation is desirable when the producer of a valued good or service cannot force people to pay for the product. market will underproduce goods whose enjoyment cannot be easily restricted to those who pay (ex: national defense serves everyone)
3. externalities / external effects: regulation desirable to prevent private parties from externalizing costs. adverse effects of private activities will be overproduced without regulation (ex: pollution)
4. asymmetric information / information costs: inequalities of information in marketplace justify gov regulation through mandatory disclosure. Consumers may value info but be unable to bargain for it or have insufficient info to know what to look for. (ex: nutrition labeling)
B. public choice theory: there is a market for legislation and we rely on agencies because of their amenability to influence. regulation is a product of the political process in which parties with political power use government coercion to achieve goals unattainable in the free market. gov officials want to increase power and maximize benefits from regulation. 
1. considers the four factors of public interest theory but in the reverse
2. natural monopoly: utilities are “unnatural” monopolies granted to dominate firms; monopolies are governmentally enforced subsidization of politically powerful business which lowers the incentive to create more efficient products and services
3. public goods: public goods actually serve an affluent few; there are few genuine public goods and there is the government compulsion to overproduce them 
4. externalities: the more powerful interest will allocate externalities on less powerful parties (ex: interest of quiet residential property owner preferred over noisy manufacturing business) 
5. asymmetric info/info costs: forced disclosure results in overproduction of info that consumers unwillingly pay for; allows producers to force competitors to disclose unfavorable facts - asymmetric information is a political advantage for those with specialized training or knowledge
C. OSHA case study: OSHA encourages uniformity across the states which reduces conflict and eases market growth. May be bad because it artificially increases costs by regulating unnecessarily and OSHA could be too easily influenced by outside interests. 

Legislative Control of Administrative Agencies
SUMMARY: 
· Legislation that creates an agency (enabling act) can delimit an agency's power or it can confer broad rulemaking power. 
· Congressional controls are:
· nondelegation doctrine: 
· Constitution says legislative powers must be vested in Congress. Issue is whether Congress has given up too much of its legislative power in delegating authority to agencies. 
· Rule is that Congress must legislate an “intelligible principle” to guide the agency in its exercise of discretion. The idea is that intelligible principles will:
· make agency action less likely to be arbitrary or counter to agency policies 
· allows cts to review agency actions and 
· maintains some congressional responsibility for policy.
· Set-up agency structure: Congress can set up agency structure but can’t interfere with agency decision making unless it uses bicameralism and presentment (difficult!). 
· Legislative Veto: when a majority vote of some subset of Congress (house or even committee) could veto administrative action. This is unconstitutional - an attempt to legislate without meeting constitutional requirements of bicameralism and presentment. Congress can’t give the president the ability to reject constitutionally determined legislative policies because that also requires bicameralism and presentment. 
· Congress cannot participate directly in appointment or removal of executive officials: Appointments clause says:
· officers of the US are appointed by president with senate confirmation
· inferior officers appointed when specified by Congress by either President alone, department heads or courts. 
· Congress may legislatively restrict President’s ability to remove officials unless they are very high level, the President is entitled to unrestricted power to remove them 

Delegation of Legislative Power 
A. Four Mechanisms for delegating legislative power: Authorization, revision, appropriations, and legislative oversight
B. Authorization: 
a. Article I says that “all legislative powers herein shall be vested in a Congress” where legislative powers are the power to make and change law 
i. strict view: only Congress can use legislative power (problems with this view? Congress doesn’t have expertise (better suited for broad policy objectives); inefficient to rely on Congress to make all the rules; questions of national importance should be taken out of the hands of squabbling legislators )
ii. broad view: Congress can divest its legislative power to others via agencies (problems with this view? Congress leaves tough choices to agencies but we want to hold Congress accountable; can delegate too much; laws limit freedom so more lawmaking powers means less freedom; quality of laws may decrease due to special interests with skewed views)
a. Nondelegation Doctrine
i. formally at least congress cannot delegate legislative power; although Congress can delegate broad power to agencies to make rules that have the force and effect of law as long as it provides an intelligible principle to guide the exercise of the delegated power
ii. The rule against delegation of legislative power to executive branch 
1. Early cases stated that the Constitution absolutely prohibited delegation of legislative authority to executive branch but could delegate executive authority.
2. Court upholds delegation in early cases on ground that Congress made legislative decisions and executive branch fills in the details or acts under instructions when certain facts or conditions found to exist. 
a. Brig Aurora - president can determine a named contingency (Congress says if A happens, Pres can do B)
b. Wayman v. Southard - Ct approved delegation to federal cts to make their own rules of procedure  - “fill up the details” of their procedural rules
c. Field v Clark - president can make a factual determination; if event happens, do Congress’ will. Make a factual determination and then take a specific action. 
3. The Intelligible Principle Test
a. Hampton v US - President can revise tariffs when necessary to equalize the cost of production in the US and a competing country. Ct says it is ok as long as there is an intelligible principle to guide the delegate’s exercise of discretion. 
i. appears to loosen constraints on nondelegation by recognizing that it is not a mechanical process to “fill up the details” but one that requires discretion and judgment
4. New Deal Strict Application: New deal creates an explosion in regulatory programs designed to maintain economic recovery. SC greets this new legislation skeptically and strikes down federal statutory provisions on delegation grounds.
a. ALA Schechter Poultry v. US: Statute says president can approve codes of fair competition as long as they impose no inequitable restrictions on membership, are not designed to promote monopolies or oppress small business and “will tend to effect the policy” of NIRA. SC says Congress can’t delegate legislative power to the President to exercise an unfettered discretion to make whatever laws he wants. The statute  contains insufficient standards guiding President’s discretion over whether to approve a code of a fair competition. Issue is that Pres can legally decline to take action under pretty much any set of circumstances. Doesn’t provide enough specificity or boundaries. 
5. Post New-Deal History: Ct shifts back to a more liberal attitude toward delegation 
a. Yakus v. US - Ct upheld delegation to Federal Price Administrator to set “generally fair and equitable prices” on rent and price ceilings. Ct says delegation is a practical necessity and discretion is permissible so long as discernible boundaries of discretion exist.
i. How is this different from Schechter? delegation appears to affect a narrower slice of the economy than in Schechter; narrower in scope - only limiting prices, not creating entirely new laws; determinations are more empirical 
b. US v. Southwestern Cable - FCC can issue regulations “as public convenience, interest or necessity requires”
c. NBC v US - FCC can regulate broadcasters in “public interest”
d. Touby v US - Atty general has power to designate a drug a “controlled substance” with the result of criminal penalty 
6. Recent Cases: Reaffirms that nondelegation doctrine will seldom invalidate a statute delegating quasi-legislative power to an agency 
a. Whitman/EPA v American Trucking: EPA sets national ambient air quality standards (NAAQS) at “levels requisite to protect the public health with an adequate margin of safety.” 
i. DC says problem is that EPA has no adopted an intelligible principle to confine its own discretion and remanded to EPA to create one.
ii. SC (Scalia) reverses DC decision and rejected its novel understanding of intelligible principle. SC says this delegation is ok and “well within the outer limits of nondelegation precedents.” Ct doesn’t second-guess Congress regarding the permissible degree of policy judgment that can be left to those applying the law. 
1. Ct says degree of discretion that is acceptable varies according to scope of power congressionally conferred
a. where agency power is severely limited - no intelligible principle may be needed (ex:statute says EPA may define a term)
b. where regulations broad and may affect entire national economy - substantial guidance may be necessary BUT indefinite words like “imminent” “necessary” and “hazardous” provide sufficient guidance despite not saying how imminent, necessary, etc it must be
2. Three purposes of the intelligible principle: 
a. to ensure that “important choices of social policy are made by Congress, the branch of our Government most responsible to the popular will”
b. to provide the recipient of a delegation an “intelligible principle” to guide the exercise of the delegated discretion”
c. to enable reviewing courts to “test that exercise against ascertainable standards” 
B. Revision (Legislative veto)
a. What is a legislative veto? statutory provisions requiring the approval of Congress or some part of Congress before an administrative action can become effective or to disapprove an agency action. Legislative vetos were not presented to the President for signature or veto. 
b. INS v. CHADA: SC holds that a one-house legislative veto is unconstitutional. Chada came to US on student visa and overstayed. He was eligible for deportation but the immigration and naturalization service, as an agent of the AG, authorized suspending his deportation. This suspension is reported to Congress who then has a few sessions during which they can “veto” by passing a resolution to prevent the suspension. Ct says legislative veto is unconstitutional because it allows Congress to bypass bicameralism (all legislative powers vested in Congress, consisting of senate and house) and presentment (every bill which passed Congress shall be presented to the president). When Congress wants to take legislative action (aka action that affects the legal rights and duties of a person outside the legislative branch), it has to comply with the bicameralism and presentment clauses of Article 1 Section 1 and 7.
i. Dissent (White): Vetos are included in a ton of bills - if we disallow them, Congress must either refrain from delegating necessary authority so they have to write all the laws or to abdicate its lawmaking function to the executive branch. He also argued that the existing process practically speaking is bicameralism and presentment. AG works for President which then covers the executive branch and the bicameralism comes from Congress’ decision not to take any action - so both branches are involved in the decision. 
c. Reconciling this with nondelegation: Congress has to legislate completely - they have to build the agency or process and then release it - they cannot be actively involved in the way the laws it makes are regulated. Execution should be left to the executive branch. the way to change a law is to go back through and legislate again! 
i. In response to Chada, Congress passed the Congressional Review Act of 1996  - an expedited procedure that calls for the following:
1. agencies need to report major rules to Congress 60 days before they can go into effect
2. Within the 60 days (again using expedited procedures) Congress may pass a joint (2 house) resolution disapproving the rule
3. if passed the joint resolution is presented to the President for signature or veto 
C. Line Item Vetos (Appropriations)
a. What is the Line Item Veto Act? To control spending, Congress enacted Line Item Veto Act which authorized President to cancel certain spending and tax provisions of a duly enacted appropriations bill within five days after signing it into law 
b. CLINTON v. NY: SC strikes down Line Item Veto Act because it allows the president to change law without bicameralism and presentment. Clinton uses the line item veto to take some monies away. President has to consider legislative history, purposes and other relevant information about the terms. He must determine, with respect to each cancellation that it will (i) reduce the Federal budget deficit (ii) not impair any essential governmental functions and (iii) not harm the national interest. Ct says unconstitutional because once president signed the bill, it passed and was law and only further legislation by both houses could amend or repeal it. Ct rejects that this is just a delegation of power to the president because they did not give him an intelligible principle to follow but gave him unilateral power to amend or repeal legislation. 

Executive Control of Administrative Agencies & Remaining Structural Constitutional Restraints
A. Appointment: Although Congress can create agencies, they generally cannot appoint officials who fill the agencies. The appointments clause does not allow Congress to participate directly in the appointment of officers of the US (principal or inferior) except through Senate’s advice and consent. 
a. Appointments Clause: Article II S2 Clause 2: “The president shall nominate, and by and with the advice and consent of the Senate, shall appoint ambassadors, other public ministers and consuls, judges of the Supreme Court, and all other officers of the US whose appointments are not otherwise provided for, and which shall be established by law: but the Congress may by law vest the appointment of such inferior officers as they think proper in the President alone, in the courts of law, or in the heads of departments. 
b. Officers of the US (Principal): 
i. any appointee exercising significant authority under the laws of the US (ex: heads of executive departments (S of State, Defense, AG, etc.), and independent agencies in Executive Branch (FCC, FTC, etc)
ii. must be appointed by the president with advice and consent of the senate
c. Inferior Officers: below principal but above employee; exercises some authority under law
i. factors to consider in deciding if they are inferior: 
1. subject to removal from a higher official
2. duties are limited
3. limited jdx
4. limited tenure
ii. Congress cannot appoint themselves but may vest appointment in President alone, courts of law or heads of departments 
d. Legislative Officials: officials who act merely in aid of legislation - gather information or do research to help Congress decide whether and how to legislate; may be appointed by Congress
e. BUCKLEY v. VALEO:  Court ruled that Congressionally created Federal Election Committee (FEC) could not engage in executive functions because four of its members were appointed by members of Congress and only officers of the US may exercise authority under law and they have to be appointed by the president. Even if members were inferior, Congress cannot appoint them  - they need to delegate to “the President alone, the courts or heads of departments.” Congress CAN appoint legislative officials to help exercise its legislative powers though (gather info to aid decision making) because they are not “officers of the US” within the meaning of the Appointments clause. The statute was also inconsistent with Appointments clause because it required confirmation by both houses of Congress, while the Appointments clause only requires confirmation by the senate. 
B. Removal: 
a. Constitution does not say anything about removal other than removal via impeachment, treason, bribery and other high crimes. This may mean a person can ONLY be removed for these things OR that these are definite ways to be removed but there are also other ways. 
i. Art II S4: “the president, VP and all civil officers of the US shall be removed from office on impeachment for, and conviction of, treason, bribery or other high crimes and misdemeanors.” 
b. President’s Power to Remove: In the absence of statutory restrictions, Pres has power to remove executive officials at will. Congress may restrict the Pres power to remove under certain circumstances but cannot itself remove officials or participate in removals outside of impeachment powers. [image: ]
c. Summary of the Case Law: 
i. when Congress confers on an office to do things that appear mostly executive (or if the officer has been appointed by Pres w/ advice and consent of senate), it is limited in its power to restrict the president’s ability to remove the holder of that office. Congress cannot participate in the removal beyond impeachment and trial.
1. MYERS v. US: Myers is a postmaster first class who is appointed by the President. The statute creating his job has a removal provision which requires advice and consent of senate to be fired. Postmaster general fired Myers acting on orders of the president so Myers sues for back pay. SC says president should have power to remove so he can ensure that the laws of the US are faithfully executed. 
ii. When the office includes lots of lawmaking and policy making authority, Congress seems more empowered to limit the pres power to remove the official. Congress can restrict President’s power to remove presidential appointees who carry out quasi-legislative or quasi-judicial powers. 
1. HUMPHREY’S EXECUTOR: H is on the committee that heads the federal trade commission and is known for being crazy. Pres fired him even though statute requires he only be fired for cause. SC says that Pres cannot dismiss without cause because the FTC was a body (independent agency) created by Congress to perform quasi-legislative and judicial functions. These functions are not “executive” so there needs to be some insulation from the executive branch. 
2. Ct distinguishes opinion in Myers from Humphrey’s by saying Myers duties were “purely executive” while Humphrey’s were “quasi-legislative/judicial” 
iii. Good Cause approach - modifies Humphrey’s/Myers: As long as whatever removal limitations that congress places aren’t so great as to impair the president’s ability to make sure the laws are faithfully executed, you’re ok. 
1. MORRISON v. OLSON: When someone makes a complaint that seems worth investigating, the AG decides if there are “sufficient” grounds to continue investigating then they go to this special court made up of SC justices and DC circuit judges and that ct appoints an independent council and defines the scope of the IC’s jdx - what they get to investigate. They investigate and prosecute governmental officials for violations of federal laws.They can be removed from office only when work is done, by impeachment or by personal action of the AG for good cause (neglect of duty, malfeasance, impairment, etc.). Ct finds that she is an inferior officer and removal is insulated but that the insulation doesn’t interfere so much that it impedes the Pres ability to faithfully execute the laws so it is ok.
a. Dissent: In order to be inferior, you have to be subordinate to another officer in the executive branch. Here, she is not subordinate because she cannot be removed at will - only in certain circumstances (for cause dismissals). So dissent thinks she needs to be nominated by president with advice and consent of senate. 
iv. Unitary executive theory - competing theory with Good Cause approach: Pres is the repository of all executive power and therefore ought to be largely unrestricted in his ability to control the exercise of that executive power. Under this approach, good cause provisions might even be questionable
v. Congress can’t give itself the power to participate in appointment beyond advice and consent and can’t participate in removal except through impeachment and conviction. 
1. BOWSHAR v. SYNAR: Comptroller General tasked with calculating amounts by which administrative agencies should reduce spending and could be binding. Comptroller is chosen by the president from three potential people nominated by Congress.  Can be impeached or removed by joint resolution of Congress. Ct says unconstitutional because the statute allows for Congressional participation (beyond impeachment) in removal of an officer charged with executing the laws. - concerned about Congress’ influence over them -  separation of powers issue. 
vi. Congress can place limits on appointments and removal (good cause) but can’t layer two levels of good cause protection between the pres and an official exercising executive power. Congress can place substantive limitations on appointment and removal. At least reasonably appropriate to insulate an officer from executive influence when the job that officer is performing, even if it has executive aspects, would appear to need that kind of insulation. 
1. FREE ENTERPRISE FUND v. PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD: An independent agency, Public Company Accounting Oversight Board, which enforces regulations on the accounting industry - has policy making authority to set standards, and it can investigate and instigate disciplinary issues (severe sanctions!). Board members are officers of the US and are under the supervision of the SEC. The SEC commissioners can remove board members only with a relatively elaborate procedure and under some unconventional “for cause” reasons. Pres can only remove SEC commissioners for cause. SC recognizes a separation of powers issue where Pres is prevented from exercising duty because of  “dual layers of for-cause protection.” Since Pres has to go through SEC and SEC then to PCAOB both of which are under cause provisions, Pres doesn’t have enough control over the executory functions. Ct strikes the removal provisions for PCAOB so they are removable at will and then SEC are still for cause which removes the dual layers. 
C. Presidential Oversight of Administrative Agencies
a. Thrust of these cases: [image: ]
i. Pres doesn’t have the power to order officers not to follow the law 
ii. when the president has statutory authority to take some kind of action and the president does it, he will most likely be acting lawfully. When the president takes an action inconsistent or contrary with existing statutes, the president is more likely to be acting unlawfully. There could be powers inherent in the president to do things even when the law doesn’t allow for it. 
iii. FDA v. Brown: Clinton wanted to limit the tobacco industry targeting children. Clinton made announcement to take executive action, FDA started a proposed rule and followed ‘notice and comment’ procedures in congruence with Clinton’s statement. Challenged by tobacco company. Ct says executive cannot dictate what rules have to be followed because that is exercising legislative control. President cannot interfere with adjudication. 
D. Authority to Adjudicate 
a. Because Article III vests judicial power in Article III courts, there is an arg that administrative agencies usurp that power when they adjudicate cases.
b. Article III: “The judicial power of the US shall be vested in one Supreme court and in such inferior courts as the Congress may from time to time ordain and establish” “The judicial power shall extend to all cases [and controversies]” 
i. two purposes served by article III:
1. protect the role of an independent judiciary in the constitutional scheme
2. protect the right to have claims decided by judges who are free from potential domination by other branches of government [image: ]
c. Old way of determining an agency’s Adjudicative Powers:
i. public rights: claims against the government may be assigned to administrative agencies
ii. private rights: agencies only allowed to hear claims between private parties under certain conditions - can be judicially reviewed and agency helps with fact finding. Not ok where art III ct review is minimal and parties don’t consent to forum. 
d. Current Law: there is no categorical bar to adjudication of private rights disputes, but instead we use a multi-factor test to determine whether assignment would violate the separation of powers. Factors to consider:
i. the extent to which the “essential attributes of judicial power” are reserved to Article III courts
ii. The extent to which the non-Article III forum exercises the range of jurisdiction and powers normally vested only in Article III courts
iii. the origins and importance of the right to be adjudicated
iv. the concerns that drove Congress to depart from the requirements of Article III
1. What do these factors mean? (Emanuel’s pg 25)
a. agency adjudication more likely to be ok if it involves particular area of law agency is familiar with
b. private rights dispute should only be enforceable under article III ct
c.  judicial review should be available
d. agency should only have powers to resolve issue at hand and not issue writs or preside over jury trial
e. private parties should retain option to hear case in Article III ct 
v. CFTC v. SCHOR: Commodity Exchange Act allows reparations claims to be brought to the agency for adjudication and to the district court for enforcement or you can go directly to federal ct. Schor sues his broker in the CFTC court because he thinks his broker broke the laws. Then the broker files a counterclaim for the fees and debt owed in front of the CFTC court. CFTC promulgated a regulation which allows it to adjudicate compulsory counterclaims to promote efficient dispute resolution. Ct says this is ok and does not violate article III because the scope is very limited, still requires dc review, P has choice of forum and it is efficient. 
1. Dissent: Three types of cases that can be adjudicated by an agency: territorial courts, courts-martial, and public rights disputes. If you’re not one of these three, you’re encroaching on the constitutional powers of the courts 

Judicial Review of Agency Decisions
Introduction to Judicial Review and the APA
I. The Presumption of Judicial Review: S701. This chapter applies, according to the provisions thereof, except to the extent that… 
A. statutes preclude judicial review; or
B. agency action is committed to agency discretion by law
II. Standard of Review: Unless statute states otherwise, standard of review is determined by applying S706. 
A. S706:  To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions; and determine the meaning or applicability of the terms of an agency action. The court shall:
1. Compel agency action unlawfully withheld or unreasonably delayed; and 
2. hold unlawful and set aside agency action, findings and conclusions found to be -
a) arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law;
(1) arbitrary and capricious test applies to all agency actions (mainly informal rulemaking and informal agency action) except those subject to substantial evidence review (where there is formal adjudication or rulemaking) 
b) contrary to constitutional right, power, privilege or immunity;
c)  in excess of statutory jdx, authority, or limitations or short of statutory right;
d) without observance of procedure required by law;
e) unsupported by substantial evidence in a case subject to sections 556 and 557 or otherwise reviewed on the record of an agency hearing provided by statute;
(1) substantial evidence review applies to formal adjudication and formal rulemaking
f) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court
3. In making the foregoing determinations, the ct shall review the whole record or those parts of it cited by a party and due account shall be taken for prejudicial error 
a) What is on the record? the record consists of the material the agency had before it made its decision
D. OVERTON PARK: Dept of Trans decided to approve funding for part of a highway. Statutory limitations: the secretary “Shall not approve any program or project” that requires the use of any public parkland “unless (1) there is no feasible and prudent alternative to the use of such land, and (2) such program includes all possible planning to minimize harm to such park.” Secretary thinks this language gives him discretion to weigh so he approves the extension. Citizens bring action to have it set aside as unlawful. They say there was a way to go around the park so nothing else matters. Ct says the secretary was wrong. They can’t approve parkland unless the alternative presents especially unique problems. They seem to agree that feasible is the operative word here. 
1. SC held that approval should be judged according to the arbitrary and capricious standard inasmuch as neither substantial evidence nor de novo review was applicable. 

Arbitrary and Capricious Review of Questions of Fact or Policy
VIII. When is an agency rule arbitrary and capricious? Normally an agency rule would be arbitrary and capricious if:
A. the agency has relied on factors which Congress has not intended it to consider, 
B. entirely failed to consider an important aspect of the problem, 
C. offered an explanation for its decision that runs counter to the evidence before the agency or 
D. is so implausible that it could not be ascribed to a difference in view or the product of agency expertise. (doesn’t make any sense, seems crazy) 
IX. Reviewing Questions of Policy: In applying arbitrary and capricious review to questions of policy, the ct has insisted on: 
A. agencies must apply the correct legal standard
B. agencies must consider relevant factors as established by Congress in the statute
C. agencies must consider alternatives to their proposals
1. MOTOR VEHICLE MANUFACTURERS ASSN v. STATE FARM: NHTSA made a regulation (208) which requires seat belts, then it was amended to require passive restraints (auto seat belts or airbags).  All the auto dealers chose seat belts which were less effective (detachable) so the cost/benefit was no longer worth it so they rescind the regulation. Ct seems to suggest that if you can make a persuasive argument that a decision should have considered some important information or policy choice that didn’t get adequate attention, that might be enough to find it arbitrary and capricious. Ct ruled that the decision to rescind the regulation was arbitrary and capricious so they invalidate the agency decision. 
(1) Agency never explained why they didn’t just modify 208 to require airbags
(2) Agency was too quick to dismiss the safety benefits of automatic seatbelts
(3) Agency should have considered non-detachable passive restraints 
D. agencies must explain their conclusions on issues raised during the decisionmaking process
E. agency policy changes are still subject to arbitrary, capricious review
1. FCC v. FOX: FCC changes the standard to say that nonliteral uses of offensive language are also bad. Ct says no matter when you make standards / change them / etc, you just have to satisfy the arbitrary and capricious standard. “Agency need not demonstrate to a court’s satisfaction that the reasons for the new policy are better than the reasons for the old one; it suffices that the new policy is permissible under the statute, that there are good reasons for it, and that the agencies believes it to be better, which the conscious change of course adequately indicates.” 
a) Dissent says that in cases where policy is being changed, we should look more closely to see why this policy is better than the existing one “The FCC failed adequately to explain why it changed its indecency policy. Its explanation fails to discuss two critical factors, it’s explanation instead discussed several factors well known to it the first time around, which by themselves provide no significant justification for a change of policy. Consequently, the FCC decision is “arbitrary, capricious, an abuse of discretion.’”  
X. Agency Decisions Not To Act: applies the arbitrary and capricious standard to decisions not to regulate 
A. Refusals to promulgate rules are thus susceptible to judicial review, though such review is “extremely limited” and “highly deferential.” We therefore ‘may reverse any such action found to be arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law.” 
B. MASSACHUSETTS v. EPA: A group of orgs petitioned the EPA to set vehicle emission standards for greenhouse gases. EPA investigates but denies the petition because (1) they didn’t have statutory authority and (2) even if they did, standards would “be unwise” at the time because there was too much uncertainty in the “causal link” between greenhouse gases and global warming and (3) that a regulation would conflict with the Prez’s plan to address global warming and may impair negotiations with foreign countries. Authority of the Administration to prescribe by regulation - “The administrator shall by regulation prescribe standards applicable to the emission of any air pollutant from any class or classes of new motor vehicles or new motor vehicle engines, which in his judgment cause or contribute to air pollution which may reasonably be anticipated to endanger public health or welfare.” Ct says EPA should have acted and sets aside agency decision. EPA can only avoid taking action if greenhouse gases do not contribute to climate change and provides some reasoning as to why they believe that. Non-statutory policy reasons for not regulating greenhouse gasses are irrelevant. 
1. Dissent says authority of the administration statute says nothing about the reasons for which the administrator may defer making a judgment. 

Judicial Review of Questions of Law
I. Statutory Interpretation: The Chevron Test: unless Congress has directly spoken to the precise issue in question, courts should defer to agencies on questions of statutory interpretation as long as the agency arrived at a reasonable or permissive construction of the statute
A. CHEVRON v. NRDC: Clean Air Act requires EPA to set emission limits for newly constructed stationary sources and for modifications of existing sources. NRDC wants “stationary source” to be defined as each individual polluting source and Chevron wants “bubble concept” meaning that every factory is a single source subject to regulation. Ct says agency should determine how to interpret and cts should give deference to their decision making because they are the experts and we should understand that there is an implied grant for the agency to interpret because of the ambiguity Congress left in the statute. Footnote 9: “The judiciary is the final authority on issues of statutory construction and must reject administrative constructions which are contrary to clear congressional intent… If a court employing traditional tools of statutory construction, ascertains that Congress had an intention on the precise question at issue, that intention is the law and must be given effect”
B. Chevron Process
1. If Congress tells you what something means, that is what it means. Follow Congressional Intent. If agency didn’t follow, ct should replace agency’s interpretation with Congress’. 
a) to determine, use traditional tools of statutory interpretation: language, structure, purpose and legislative history
b) case law suggests we MAY be able to look outside the language of the statute to determine congressional intent:
(1) FDA v. B&W TOBACCO: Interpretation issue over whether tobacco is considered a “drug” because FDA can regulate drugs and devices. Drugs defined as “articles other than food intended to affect the structure of any function of the body.” Device defined as “an instrument, apparatus, implement, machine, contrivance, intended to affect the structure of any function of the body.” Act also grants the FDA authority to regulate so-called “combo products” which “constitute a combination of a drug, device or biologic product.” Although the language of the statute pretty clearly suggested that tobacco was a drug, the court noted that Congress had spoken directly on the issue through six tobacco-specific pieces of legislation and the FDA had previously denied continuously that it had jdx to regulate tobacco products. Based on this evidence, ct decides that Congress spoke directly on the issue and had given FDA no authority regulate.
(a) DISSENT: Says FDA can clearly change its position and the language of the statute clearly allows FDA to regulate tobacco. Other statutory stuff we’re looking at is not relevant. 
(2) MASSACHUSETTS v. EPA: EPA argues a lack of statutory authority to regulate greenhouse gas emissions for cars. EPA says climate change is a huge deal with its own political history and huge  social / political / economic impact so EPA shouldn’t touch it until Congress specifically says it’s ok. Are greenhouse gases “air pollutants”? Defined by the act as “any air pollution agent or combination of such agents, including any physical, chemical, substance or matter which is emitted into or otherwise enters the ambient air.” Ct (Stevens) says Congress has spoken and that greenhouse gases clearly fall into definition of ‘air pollutant.” ’EPA has authority to regulate and the statute is unambiguous.
(a) DISSENT: (Scalia) says that air pollutant is an ambiguous term so we have to decide if reading air pollutant as not including greenhouse gases permissible and Scalia thinks that it is. (Get to step two of Chevron). 
2. If the direct issue is not addressed by Congress (silent or ambiguous), we look to see whether Agency’s interpretation is based on “permissible construction of statute.” 
a) In determining what is permissible, determine whether Congress explicitly or implicitly left gap for agency to fill 
(1) If EXPLICITLY left, agency decision is subject to arbitrary, capricious review
(2) If IMPLICITLY left, agency decision is subject to a “reasonable interpretation” review - ask is this a sufficiently rational interpretation? highly deferential 
b) If the agency’s interpretation is reasonable or permissible, the ct upholds the agency interpretation even if the court does not believe it is the best interpretation. 
C. Case Examples: 
1. BABBITT v. SWEET HOME: Endangered Species Act makes it unlawful for a person to “Take” any endangered or threatened species. “Take” defined as harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, collect or attempt to engage in such conduct. The act does not further define the terms it uses to define “take.” The agency which implements statute, however, defines“harm” as “an act which actually kills or injures wildlife. Such an act may include significant habitat modification or degradation where it actually kills or injures wildlife  by significantly impairing essential behavioral patterns including breeding, feeding or sheltering.” 
a) Stevens opinion applies Chevron. Says that Congress hasn’t unambiguously addressed this precise question and left a gap for the agency to fill and decides that their interpretation was reasonable .
b) Scalia thinks Congress has spoken and there is an answer so we don’t need Chevron analysis and the word harm should be limited within the definition of the word “take” and the agency’s definition expands “take” too far 
D. Where Congress gives an agency authority to make rules that DO NOT have the force and effect of law, they get Skidmore Deference
1. how do we know if Chevron deference applies? Use a totality of the circumstances test considering factors like: 
a) where rulings don’t create precedent, less likely to get Chevron deference (ex: in the mead case’s ruling letters) 
b) because an administrative body can have its own trial and find its own facts suggests to the ct the letters do not have the force and effect of law
c) the frequency of rulemaking may indicate that Congress did not intend for it to be law / binding - no Chevron
d) Where there is a formal rulemaking process or formal adjudication required, more likely that Congress meant for it to have force and effect of law and therefore gets Chevron deference. 
e) If they use informal rulemaking, they MAY get chevron deference. 
(1) note that the procedures the agency uses is not determinative of Chevron deference - even if they use formal rulemaking they may not get Chevron and even if they don’t, they may get Chevron. Above is just a GENERAL rule. 
2. What is Skidmore deference? 
a) Interpretations entitled to respect but only if the have the “power to persuade” - aka no deference
b) consider the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and all those factors which give it power to persuade, if lacking power to control”
3. MEAD CORP v. US: Customs service charged with implementing this giant document which says if this is the good, this is the tariff that has to be paid. Customs issued a ruling that day planners were out of this category called “other” - no tariff - and in this category called “diaries” which have a 4% tariff. Mead protests the determination and Customs issues another letter explaining themselves and then Mead appealed to the federal circuit. Customs argues that we should apply Chevron and defer to the agency. SC says no Chevron deference but that there should be some deference (skidmore). 
1. Dissent (Scalia): Says the guidance from this case is that  the more formalized, the more likely you’re going to get Chevron deference so it is going to distort the way agencies do things. This is bad because these processes are expensive - waste of money! Also concerned that this kind of deference will allow cts to make binding decisions that agencies wouldn’t make. 
B. NC&T’s Ass’n v. BRAND X: FCC classified DSL services as a heavily regulated telecommunications service rather than the comparatively unregulated information service category where cable modem internet providers are categorized. Ninth circuit says they should both be telecommunications. Then, FCC goes through a formal process and adopts a definition of telecommunications that excludes cable modem providers. DSL sues again and Ct says FCC gets Chevron deference here even though they sort of overruled the ninth circuit - agencies are free to change statutory interpretations as long as the prior interpretation was compelled by Congress’ clear intent. They explain that there wasn’t really an overruling of judicial statutory interpretation because the ninth circuit didn’t say their interpretation wasn’t the only possible interpretation just that it was the best. Therefore there had to have been other interpretations which FCC could adopt without formulating policy contrary to Congress’ intent. 
1. DISSENT thinks that the statute unambiguously reads that cable internet providers are unambiguously telecommunication providers - a step one Chevron issue. 
II. Process: agency comes in with their interpretation of a statute
A. Is this a statute that the agency is supposed to be administering? 
B. Did Congress precisely speak to whatever we’re supposed to do? (if no ambiguity, we do what Congress said!)
C. If not, what is the agency’s authority? Did Congress delegate to the agency the ability to make rules that have the force and effect of law - through formal adjudication, informal rulemaking, etc.?  
1. if yes, that suggests that there will be Chevron deference because Congress wanted them to have the authority. Then we must see whether it is implicit or explicit though that all leads to the same question of whether it was permissible / reasonable. What agency has done is probably ok! 
a) note that the procedures the agency uses is not determinative of Chevron deference - even if they use formal rulemaking they may not get Chevron and even if they don’t, they may get Chevron. Above is just a GENERAL rule. 
2. if no, then Mead tells us to use Skidmore deference - aka not really any deference at all. Just look at what administrators did, taking into account that they are experts, and if we agree with what they did and their reasoning then affirmed! 

Judicial Review of Fact or Policy - Substantial Evidence Test
I. When do we use substantial evidence review? When formal procedures are used to make regulations:
1. formal rulemaking, 
2. formal adjudication or 
3. if the statutory framework requires it
II. What is substantial evidence? such relevant evidence as a reasonable mind might accept as adequate to support a conclusion (seems like a reasonable mind knowing all the evidence above could reach the same conclusions) 
III. 706 in Formal Adjudication: In most cases, initial adjudicatory decisions are made by an ALJ and appealed within the agency before judicial review sought. 
A. UNIVERSAL CAMERA CORP v. NLRB (national labor relations board): NLRB investigated an employee who was improperly discharged (chairman). Chairman supposedly testified before the NLRB against Universal Camera and claims to have been fired because of it. C presents evidence and Trial Examiner makes “findings of fact” -  really inferences made from testimony/evidence - and sometimes inferences on top of inferences - which at the end of the day we call facts. The Board reverses the trial examiner's findings of fact and makes their own. Then case gets appealed for judicial review and the SC says you look at both Trial Examiner and Board’s findings of fact - the whole record! Then 2nd Circuit goes back and says board was wrong for reversing trial examiner's findings because that was supported by substantial evidence and the board did not have substantial evidence that the trial examiner didn’t have substantial evidence. COA cannot reverse unless the evidence supporting the agency decision overwhelms the credibility findings of the ALJ. 
IV. 706 in Informal Rulemaking (Statutorily Imposed)
A. why would Congress include substantial evidence review instead of arbitrary and capricious review for some standards?
1. substantial evidence gives courts a wider breadth of control/ restricts agencies a little more
2. regulations usually happen = slowly in formal rulemaking so this gives cts more control over more hastily made decisions
3. when the subject of the rulemaking lends itself to a lot of factual determinations / policy determinations, Congress may want to give cts more control 
B. INDUS UNION DEPT. v. AMERICAN PETROLEUM INSTITUTE: Exposure to benzene causes cancer. No conclusive evidence linked benzene and leukemia at exposure less than 10 ppm but OSHA ordered level max to 1 ppm. Relied on secretary’s policy that wherever the toxic material to be regulated is a carcinogen, then there is a duty to set the limit at the lowest feasible level that will not impair validity of industries regulated. SC says that rulemaking can be set aside if the rulemaking is not supported by substantial evidence. Here, not supported by substantial evidence because secretary needs to make a finding that they didn’t make - need to show that long-term exposure to 10 ppm of benzene presents a significant risk of material health impairment

Availability of Judicial Review
Four requirements that must be satisfied before a ct can hear a dispute
I. Jurisdiction: whether a court has the power to hear a dispute - usually in the enabling act or through 1331 - APA 702 is NOT jdxal 
II. Reviewability: whether or not a cause of action exists
A. 704: Actions reviewable: 
1. actions made reviewable by statute
2. final agency action for which there is no other adequate remedy in a court
B. What is a final agency action?
1. preliminary, procedural or intermediate agency action or ruling not directly reviewable is subject to review on the review of final agency action
2. right to review must come from an “agency action:  the whole or a part of an agency rule, order, license, sanction, relief or the equivalent or denial thereof, or failure to act (failure to act must be something discreet that  they were required to do)
a) NORTON v. SOUTHERN UTAH WILDERNESS ALLIANCE: The Bureau of Land Management (BLM) is responsible for protecting land (wilderness study area) which might be designated as “wilderness land” while Congress makes the decision of whether it should ultimately be designated as wilderness. Once the secretary designates something as wilderness study area they “shall continue to manage such lands in a manner so as not to impair the suitability of such areas for preservation as wilderness.” In Utah, there is land where off-road vehicles are maybe destroying the land and the secretary isn’t doing anything about it. The Southern Utah Wilderness Alliance and other environmentalist groups filed suit under the Administrative Procedure Act to “compel agency action unlawfully withheld or unreasonably delayed” Ct says they can review but only if the agency took an action that they were required to do that was unlawfully withheld or unreasonably delayed. Ct says there is no agency action here - the agency doesn’t have to do anything in particular so there is discrete action to take 
C. Presumption of Reviewability: There is a strong legal presumption in favor of judicial review creates a presumption of review for all agency acts but presumption can be rebutted if:
1. 701a1 - statutes preclude judicial review or
a) Statutory Preclusion of Judicial Review: 
(1) for a statute to preclude judicial review, it should explicitly mention judicial review.
(2) A statute that precludes judicial review of agency action does not preclude a constitutional challenge to the statute itself since the ct reviews a decision by Congress, not the agency. 
(a) JOHNSON v. ROBISON: Conscientious objector doesn’t go on active duty and the veterans administration denies his benefits because they say alternative service doesn’t count. Statute precludes judicial review because of efficiency (so many veterans!) and because determinations are highly technical and not something the ct would know. Statute can be read two ways - broad reading: veterans administrator cannot be questioned; narrow reading: va’s ruling is only not reviewable if it arose from a law administered by the VA . Congress made the distinction between active duty - VA was just applying those rules - so here it seems more like a challenge to the statute. his constitutional claims were not precluded so they can go forward
(3) The idea that congress could preclude questions of constitutional sufficiency is questionable - because then congress could make an unconstitutional law and then make it non-reviewable
(4) cases where there are individualized factual determinations made by the agency may be less likely to be available for judicial review because we defer to the agency’s expertise
(5) if it is the kind of case where we are concerned about the burden on the federal cts (ex: cause a lot of litigation), as we try to understand what statutes mean we may preclude those from judicial review 
(6) An explicit statutory bar of judicial review of determinations on merits of individual cases may not bar review of general challenges to the administration of the program 
(a) MCNARY v. HAITIAN REFUGEE CENTER: AG can adjust status of undocumented worker to Special Agricultural Workers (SAW) after personal interviewings, handling pay stubs, etc. review statute: “There shall be no administrative or judicial review of a determination respecting an application for adjustment of status under this section except in accordance with this subsection.” “There shall be review of such a denial only in the judicial review of an order of exclusion or deportation under this title”. A class of haitian refugees are denied SAW status but instead of appealing they file a class action suit in the DC under 1331 challenging the procedure used at the hearing - a constitutional claim founded on due process created by the process that exists which does not adequately protect the workers. Ct decides that the district ct is ok to get review because the statute disallows individual claims but this is a class - reads the statute to say that these are not about individualized determinations 
2. 701a2: agency action is committed to agency discretion by law: A narrow exception applicable only in rare instances. committed to agency discretion in three types of cases
a) where the governing statute supplies no law or clear standards
(1) judicial review not available when governing statutes are drawn in such broad terms that there is no law to apply so there is no standard by which to judge the legality of agency action 
(a) WEBSTER v. DOE: P employed by the CIA, admitted to being gay and was fired supposedly because he was a threat to national security. P says their decision to fire him was arbitrary and capricious and some constitutional claims as well. CIA (D) says that it is unreviewable because the decision to fire was committed to agency discretion by law. Ct says that director’s power to terminate employees “whenever he shall deem such termination necessary or advisable in the interest of the US” was so vague that it did not supply cts with law to apply to determine whether the director’s decision was within statutory bounds. 
b) where the governing statute appears to vest unreviewable discretion in the agency (affirmatively places an unreviewable determination in the power of e.g. the director) 
(1) “deeming clauses”: statute suggests that Congress intended for agency to have final authority over the decision 
(2) WEBSTER v. DOE Continued: The Director of the CIA may terminate employees “whenever he shall deem such termination necessary or advisable in the interest of the US.” This standard gives deference to CIA to terminate an employee when he deems it so. 
(a) DISSENT (Scalia): Constitutional claims are going to require the same kind of info disclosure as the APA claims so we should just not review any of them! says common law has disallowed judicial review of constitutional questions all the time - involving political questions, sovereign immunity, equitable discretion, etc. 
c) where the agency action falls into a category of agency action that has traditionally been unreviewable
(1) prosecutorial discretion: a special common law category of committed to agency discretion by law. there is a presumption againts review of agency exercises of prosecutorial discretion - aka agency decisions involving when to take enforcement actions for violations within the agency’s jdx. 
(a) HECKLER v. CHANEY: Inmates on death row petition FDA to ban drugs they use for lethal injections. Drugs approved for one purpose but now being used to execute. FDA refused because they don’t have jdx to operate in this area but even if they did they would not operate their discretion. SC says presumption of unreviewability applies where there is refusal to take enforcement steps because agency is expert at balancing complex factors
(b) Prosecutorial discretion may be reviewable when the “substantive statute has provided guidelines for the agency to follow in exercising its enforcement powers.” Even if it is reviewable, however, the review is usually VERY deferential and agency decision upheld unless there is no rational reason for failure to prosecute. 
(i) DUNLAP v. BACHOWSKI: If the secretary finds probable cause to believe that a violation has occurred and has not been remedied, he shall within 60 days after the filing of such complaint, bring a civil action against the labor organization to set aside the invalid election.” dispute here was whether the secretary HAS to bring this action and whether the disappointed candidate can get judicial review over secretary’s decision not to bring action. Secretary says in the election in question, even if they gave all the potentially compromised votes to the losing party, he still would have lost.  Ct held that Secretary is not required to bring suit if the violations alleged did not affect the outcome of the election. Judicial review allowable but as long as the secretary provides reasons for the decision not to bring suit that are not “so irrational as to constitute the decision arbitrary and capricious” the court cannot substitute its judgment 
(2) Regulatory Delay: Courts are reluctant to review agency action for excessive delay because such review infringes on the agency’s prosecutorial discretion. 
(a) In extreme cases where an agency has delayed excessively when it was statutorily required to act, a ct may find delay reviewable and order the agency to act. 
(i) PUBLIC CITIZEN HEALTH v. CHAO: P wants OSHA to lower the permissible exposure level of hexavalent chromium. P petitioned for OSHA to reduce immediately under “emergency” standard but OSHA wanted time to investigate and they delayed regulating further for nine years. OSHA makes excuses for not regulating -they were busy! didn’t have a director, 9/11, Hopkins study didn’t cover all the issues and the rulemaking process takes lots of time! Ct says OSHA’s inaction is unreasonable. here, we have a ct acting to encourage an agency to take a positive regulatory step and apparently this is reviewable! 
(b) if Congress makes a lump sum appropriation to an agency without telling them how to spend it, as long as the agency is pursuing whatever is within the general scope of their authority they can spend how they please one year and change it the next and that is not reviewable 
(i) LINCOLN v. VIGIL: Indian Health Service uses money appropriated by Congress to provide healthcare services for native americans and they have this indian childrens program where they sent some staff out to reservations to provide treatment and services to indian children. Then they stopped doing it and the indian children people sued saying they didn’t have lawful authority to shut down the program under the APA. Ct says it is not reviewable. Ct thinks that this “lump sum” appropriation is an administrative decision traditionally regarded as committed to agency discretion
III. Standing: party bringing the claim has to be the appropriate party to bring the claim (has to be the right people who are suffering the legal detriment; have a genuine personal interest and not just furthering some policy args)
A. APA S702: A person suffering legal wrong because of agency action or adversely affected or aggrieved by agency action within the meaning of a relevant statute is entitled to judicial review thereof. 
B. zone of interest test: “The question of standing concerns whether the interest sought to be protected by the complainant is arguably within the zone of interests to be protected or regulated by the statute or constitutional guarantee in question.” 
1. look to see who the act aims to protect and whether the complaining party is a part of that class 
a) statutory language regulates to confer benefits and restrictions on parties - to understand the zone of interests we have to understand the purpose of the statute
2. even if the act does not protect a specified group, you can determine who is in the zone of interest by looking at the general policy and whose interests are directly affected by an interpretation of the act 
3. DATA PROCESSING: Comptroller of the Currency allows banks to sell data processing services to other entities which they were previously barred from doing. Data processing people, the bank’s competitors, get upset because the banks are stealing their customers! Ct says agency caused P injury by making them lose customers and their interests are protected by the statute which aim to protect industries that are supplemental to the banking industry so there was standing. 
a) DISSENT:  thinks all you need for standing is injury and then the whole idea of whether you’re in the zone of interest goes into the separate question of reviewability.
C. Constitutional Standing
1. Three constitutional requirements of standing:
a) injury in fact: P must have suffered an injury and been “significantly affected” by challenged conduct
(1) debatable whether Congress can allow people to sue even if they have not incurred an injury - so called “citizen-suits” allow “any person may commence a civil suit on his own behalf to enjoin any person who is alleged to be in violation of any provision in this chapter” BUT ct says that this creates a right in ANYONE to sue which is too broad and is not meant to be understood to be so broad 
b) Causation: causal connection between injury and conduct
c) Redressability: must be likely that a favorable decision would address the injury 
2. LUJAN v. DEFENDERS OF WILDLIFE: ESA requires each federal agency to consult with the Secretary of the Interior to insure that any action authorized, funded, or carried out by such agency is not likely to jeopardize the continued existence of any endangered or threatened species. Originally anywhere in the world but then changed to only in the US or on high seas. P sues to return to old standard but a standing issue - the two women argue they will not be able to return but there is no evidence of actual injury. Ct says even if there were to be some injury, it is not imminent because they have no plans to go back. 
a) DISSENT: thinks there is injury here. if they had a plane ticket, that would have been enough and that is such a technicality that it doesn’t actually distinguish legitimate injuries. 
3. MASSACHUSETTS v. EPA: Failure to regulate “greenhouse gases”. Ct says there is standing for two reasons: (1) States are special doctrine: States have standing! and (2) elements of standing are satisfied - injury: rising tide levels are sufficient injury, causation: EPA’s failure to regulate causes the rising sea levels, and redressability: if MA gets what it wants it might slow or reduce MA’s injury. 
a) DISSENT: States have interest in anything in the state so standing shouldn’t be so broad for them. Also, there is no evidence that the regulation causes the injury or that fixing the regulation would slow or reduce the injury 
IV.  Timing: make sure claims have ripened sufficiently / are not so old that relief is appropriate; requires ripeness, mootness and exhaustion of administrative remedies 
A. ripeness: when a case is brought too early (ex: pre-enforcement review)
1. part of the finality issue: APA S704: preliminary, procedural or intermediate agency action not directly reviewable is subject to review on the review of the final agency action. Agency action otherwise final is final for the purposes of this section whether or not there has been presented or determined an application for a declaratory order, for any form of reconsideration 
2. Pre-Enforcement Review: 
a) To get pre-enforcement review, requires us to evaluate the fitness of the issues for judicial decision and the hardship to the parties of withholding court consideration. 
(1) Fitness: an issue is fit for pre-enforcement judicial review if no further factual development is necessary for the issue to be resolved. If it is a purely legal issue it is fit. If it is unclear what the regulation means or when it is likely to be applied, it is not fit. 
(2) Hardship: sufficient hardship to warrant pre-enforcement review if it would be very expensive to comply with the regulation immediately, cause uncertainty, or the potential for additional legislation
b) Some General Rules about pre-enforcement review:
(1) if enforcement is conditional on some kind of agency discretion that is attuned to the facts of a situation, we need to wait to see what enforcement looks like before we allow for a challenge 
(2) if the rule is not discretionary, it is more likely to be fit for pre-enforcement judicial review.
(3) purely legal issues are less likely to require any information about facts of a particular transaction and therefore is more susceptible to pre-enforcement review  
(4) more likely to allow pre-enforcement review if we expect everyone to comply immediately 
c) ABBOTT LABS v. GARDNER: FDA promulgates a rule that the generic name of the drug has to be printed next to proprietary names. Allows dr and patients to buy generic drugs. FDA has not enforced any violations yet. Ct held that the drug manufacturers were entitled to pre- enforcement judicial review because it was fit for review because it was a purely legal issue and they would face hardship because it would be very costly to print new labels, violation had serious penalties, and it would damage drug manufacturers reputations to willfully violate the regulation if they ultimately lost. 
(1) DISSENT: thinks ct is being too solicitous to the pharm industry - absent a specific statutory provision, a constitutional issue, or a question of administrative jurisdiction or of arbitrary procedure, federal courts cannot enjoin erroneous regulatory action
d) TOILET GOODS: Secretary promulgates a regulation authorizing him to suspend certification service to persons who refused to permit FDA employees free access to manufacturing facilities, processes, and formulae involved in the manufacture of color additives. Ct says no pre-enforcement review. Ct says not fit for because there is too much discretion - not a purely legal issue and we don’t yet know when FDA will actually order inspections. No hardship because manufacturers didn’t have to change their behavior and could promptly challenge any suspension without adverse consequences. 
B. mootness: when a case is brought too late (ex: after an agency rescinds an action)
C. Exhaustion of Administrative Remedies: Generally you must exhaust all administrative remedies before you can get judicial review.
1. outside the APA (CL): exhaustion required unless: 
a) would cause undue prejudice to the rights at issue
b) agency doesn’t have power to grant effective relief
c) agency is biased and additional agency process would be futile
2. within the APA: APA does not mandate exhaustion so finality equates to exhaustion (even though final actions might not have been exhausted under administrative common law) 

Administrative Functions - Policy Formation
I. Four Models of Policymaking
A. Formal Rulemaking: rarely required - when it is required, there is money language in the statute - “rulemaking that has to be on the record after opportunity for agency hearing”  - without this wording, you do not have to use formal rulemaking; APA 556 and 557
B. Informal Rulemaking (553 rulemaking or notice and comment rulemaking) - form of rulemaking agencies typically use to set policy (ex: Chevron, State Farm); in S553 of the APA
C. Formal Adjudication: a trial type procedure to decide particularized cases, applying agency policy to a proceeding that has the characteristics we typically think of as a trial 
D. Informal Adjudication: includes everything that is not any of the other three! usually little decisions agencies are making along the way that does not include these heavy handed other methods 
II. Two ways the APA says agency makes decisions:
A. Rules and Rulemaking: 
1. 551: “rule” means the whole or part of an agency statement of general or particular applicability and future effect designed to implement, interpret or prescribe law or policy or describing the organization, procedure or practice requirements of an agency 
2. § 551(5). “rule making” means agency process for formulating, amending, or repealing a rule;
B. Order and Adjudication:
1. Order means the whole or a part of a final disposition whether affirmative, negative, injunctive or declaratory in form of an agency in a matter other than rulemaking but including licensing 
2. adjudication means agency process for the formulation of an order 
3. basically, anything that isn’t a rule is an order and the process for creating an order is adjudication

Policymaking by Rule
I. If the statute is unclear or ambiguous as to whether the agency has the authority to use a rulemaking tool, the agency does have it 
A. NATIONAL PETROLEUM REFINERS: FTC promulgates via notice and comment rulemaking that requires gas providers to clearly and conspicuously in a permanent manner on the pumps the minimum octane number of gas being dispensed. Gas providers say octane is misleading and does not correlate directly with quality and that FTC does not have rulemaking authority.Ct says statute is ambiguous so FTC has rulemaking authority.
II. most circumstances suggest that rulemaking is preferable to adjudication: more efficient, better info collection leads to better rules,streamlines enforcement because rulemaking affects everyone right away (whereas adjudication binds only the parties and others can benefit from illegal activities while waiting to be sued)  (Emanuel’s pg 81) 

Policymaking by Order (Adjudication) 
I. Summary:
A. the decision to use rulemaking or adjudication lies largely within the discretion of the agency but SC has never definitively approved the making of prospective general rules in an adjudicatory process. 
B. if you announce your policy or rule by adjudication and you apply it in that case, it is valid unless there is some substantial reliance on a previous rule or some fines or damages are present. if that is the case, the adjudicative policymaking may fail for being arbitrary or capricious 
C. if you announce the rule by adjudication but it applies only prospectively, we don’t know what would happen but it would probably not be valid because if it is not applied at the time that looks like rulemaking and rulemaking requires we follow APA procedures 
II. when would we have a problem with policy imposed through adjudication?
A. if we have detrimental reliance on the old rule and then we have a new rule that applies retroactively
B. if the decision resulted in some discreetly punitive or detrimental result - like sanctions or criminal penalties 
C. these cases suggest that agencies can create rules through adjudication 
III. EXCELSIOR UNDERWEAR: Excelsior employees were voting to join a union. Excelsior sent a letter to all employees saying the union was bad and the union asked for addresses to send their own letter but Excelsior refused. Employees voted for no union. NLRB had previously ruled that employers did not have to include a list of names and addresses. Ct says they do have to provide addresses but does not apply to this case. 
IV. NLRB v. WYMAN GORDON: Union wants names and addresses per Excelsior and employer doesn’t provide it. NLRB orders employer to give union the list based on Excelsior but Employer argues excelsior was invalid because it was not properly promulgated. 
A. FORTAS: E’er has to turn over the list and reliance on Excelsior is irrelevant. Ct says that agencies can make rules through “common law” like decisions and rely on them through stare decisis, but what happened in Excelsior was improper because the ruling in Excelsior did not apply to those parties so the announced rule did not have the force and effect of law. 
B. CONCURRENCE - BLACK: Agrees E’er has to turn over list but thinks the Excelsior decision was a proper rule because courts often make new rules and make them prospective out of concerns for fairness and orderly administration. Because NLRB followed proper adjudicatory procedures, they did not violate the APA my announcing a new rule in the course of adjudication. The ONLY reason the NLRB can order Wyman to supply the addresses was because of the Excelsior decision - otherwise they would just be formulating new policy outside of procedural constraints..
C. DISSENT - Justice DOUGLAS and HARLAN: No matter how it was arrived at, the rule in Excelsior was adopted without following APA. So even if it had applied to the parties in Excelsior it would not have been a valid rule. They should have used rulemaking procedure and the rule in Excelsior was improper because prospective policy formulation is not within the APA’s definition of adjudication. 
V. NLRB v. BELL AEROSPACE:  SC upholds NLRB’s power to use adjudication to change its standard for determining whether certain employees were managers ineligible for collective bargaining. Ct says choice between rulemaking and adjudication is up to agency discretion but does not make a general rule about prospective rulemaking - just says that this fact-intensive determination into whether employees are managers is well-suited for adjudicative rulemaking. 

Policymaking by Manual
I. What is policy settling my manual? policy setting but not using formal adjudicative procedures or informal or formal rulemaking procedures - it’s in that weird fourth category. Usually, internal policy made through operations manuals or agency memoranda. 
II. APA 552: Each agency shall make available to the public information as follows:
A. each agency shall separately state and currently publish in the federal register for the guidance of the public
1. substantive rules of general applicability adopted as authorized by law and statement of general policy or interpretations of general applicability formulated and adopted by the agency and 
2. except to the extent that a person has actual and timely notice of the terms thereof a person may not in any manner be required to resort to or be adversely affected by a matter required to be published in the federal register and not so published
III. Summary: 
A. rules that affect substantial individual rights and obligations must be published in the federal register to be lawfully applied
B. agencies have to follow any procedural rules they adopt by notice and comment 
C. if a procedural rule adopted by informal procedures is intended to benefit the public and member of the public relies on it to his or her detriment (when an agency action violates it) a ct may invalidate the agency action 
IV. MORTON v. RUIZ: Indian family lives right off the reservation and stops receiving benefits from Bureau of Indian Affairs (BIA). Statute doesn’t say anything about requirement that they live on reservation. Requirement comes from the unpublished indian affairs manual - an internal agency document created by agency to guide behavior of individual employees. BIA argues that Congress intended to restrict benefits to Indians on the reservation but ct says Congress was aware of exceptions and did not write any restrictions into the law. Ct sets aside decision denying the family their benefits because: 
A. eligibility limitations were never published - BIA rule should have been published in federal register as required by 552a1. Without publication, rule ineffective because it didn’t provide notice to the beneficiaries 
B. agency has to follow their own procedures - there was an internal procedure at the BIA that says if you have policy that informs or directs people of eligibility requirements we have to publish them. Here, they didn’t. Ct says “it is incumbent upon agencies to follow their own procedures where the rights of individuals are affected.
C. agency has to follow their representation to Congress: agency had already represented to congress that on the reservation meant “on or near” so they have to follow that too - what Congress expected when they appropriated the funds.

Rulemaking Procedures
I. S553: Rulemaking: bulk of rulemaking done under 553 - called notice and comment or informal rulemaking
A. general notice of proposed rulemaking shall be published in the Federal Register, unless persons subject thereto are named and either personally served or otherwise have actual notice thereof in accordance with law…
B. after notice required by this section, the agency shall give interested persons an opportunity to participate in rulemaking through submission or written data, views or arguments with or without opportunity for oral presentation. 
C. After consideration of the relevant matter presented, the agency shall incorporate in the rule adopted a concise general statement of their bias and purpose. 
D. When rules are required by statute to be made on the record after opportunity for an agency hearing, sections 556 and 557 of this title apply instead of this subsection (formal rulemaking required)
E. the required publication or service of a substantive rule shall be made not less than 30 days before its effective date except…
F. each agency shall give an interested person the right to petition for the issuance, amendment or repeal of a rule 
II. Three Basic Procedural Requirements
A. published notice of proposed rulemaking
1. Why do we require published notice? 
a) to alert affected parties that their interests are at stake
b) to ensure comments are informative enough to be useful to the agency in the decisionmaking process
2. Publishing in the Federal Register
a) lists the department, the agency, the docket no, and has a summary, table of contents, executive summary, etc. - includes notices, proposed rules, final rules and presidential documents (ex: executive orders)
b) in the final rules, agencies will address some comments and usually say “some commenters said X and the agency agrees” or “the agency thinks the rule is consistent with this position” 
3. APA S553 Notice Requirements: The notice shall include: 
a) a statement of the time, place and nature of public rule making proceedings
b) reference to the legal authority under which the rule is proposed and
c) either the terms or substance of the proposed rule or a description of the subjects and issues involved
d) EXCEPT when notice or hearing is required by statute, this subsection does not apply 
4. what is the standard for whether or not notice is going to be adequate?
a) judicial gloss: notice needs to be adequate to allow for meaningful and informed comment 
(1) logical outgrowth: Rules ultimately adopted by the agency must be a logical outgrowth of the proposal. The final rule cannot materially alter the issues involved in the rulemaking or substantially depart from the proposal. 
(a) “if the changes in the original plan are in character with the original scheme and the final rule is a ‘logical outgrowth’ of the notice and comments already given, then the notice is adequate” 
(2) CHOCOLATE MANUFACTURERS ASSN: Federal program provides money to pregnant women and young children who need to be well nourished. Congress changed the statute to bring in the secretary’s discretion to decide what should be included in the program. “To the degree possible, the secretary shall assure that the fat, sugar and salt content of the prescribed foods is appropriate.” Agency published a rulemaking including the Congressional concerns about fat, sugar and salt (particularly sugared cereals and juices) and a list of permissible foods, including chocolate milk. Some people commented that chocolate milk should be removed from the list so final rule says no flavored milk. Chocolate manufacturers claim no notice. Ct says because preamble mentioned specific foods like cereals and juices and not milk, there was insufficient notice that the deletion of flavored milk would be considered and therefore the final rule was not a logical outgrowth even though notice and comment asked for comments on all foods on the list.  
B. an opportunity for public comment
C. publication of the final rule (552) and a concise general statement of the rule’s basis and purpose
1. 553c - “After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose.”
2. Why do we require the concise general statement? Meant to provide the rationale/reasoning that underlies the final rule to allow for judicial review (make sure it’s not arbitrary and capricious!), to hold relevant decision makers accountable and if our worldview changes, we can reconsider rules promulgated based on the reasoning they were made in the past
3. What does “concise and general” mean?
a) Cts “caution against an overly literal reading of the statutory terms ‘concise’ and ‘general.’ We do not expect the agency to discuss every item of fact or opinion included in the submissions made to it in informal rulemaking. We do expect that, if the judicial review which Congress has thought it important to provide is to be meaningful, the ‘concise general statement will enable us to see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as it did” 
(1) respond to substantial issues raised in comments and state conclusions on major issues of fact and policy
b) judicial add ons to the meaning requires a more and more involved and detailed statement by the agency - these are more costly, complicated and longer - makes their rules more susceptible to challenge because they could slip up in the length
c) balance wanting a concise statement that tells us everything we need to know (why they decided the way they did) but a requirement that asks for too much of agency’s prevents them from effectively rulemaking 

Other Procedural Issues 
I. Ex Parte  
A. What are ex parte contacts? communications between interested parties and agency administrators outside the normal comment process.
B. How are ex parte contacts treated in the other branches? Ex parte communications typically seen as improper in judicial decision making but are allowed in Congress
1. legislators are elected officials who are supposed to speak up for the people they represent - views they craft by talking to these people goes through another review process through “safety in numbers” because Congress must vote  and 
2. nature of the issues - legislation we are making broad effect rulings but in trials we are adjudicating specific disputes usually between only two claimants 
C. What does the APA say about ex parte contacts? Nothing! Does not address it but some people say it is inconsistent because:
1.  it deprives parties of a meaningful opportunity to participate by not giving notice of matters considered by the agency and
2.  it violates the agency’s obligation to make its rules based on the relevant matter presented during the comment period and
3. ex parte contacts violate the requirement that judicial review be based on the whole record before the agency
4. ex parte contacts are unreviewable because they aren’t part of the record even if they are summarized for reviewing ct
5. when a rulemaking involves a competing claim to a valuable privilege, basic fairness requires a ban on ex parte contacts
a) ACTION FOR CHILDREN’s TV v. FCC: “In light of what must be presumed to be Congress’ intent not to prohibit or require disclosure of all ex parte contacts during or after the public comment stage, we would draw that line at the point where the rulemaking proceedings involve ‘competing claims to a valuable privilege’.” Cts become more concerned about ex parte contacts when it looks like they are happening during an agency decision that affects valuable rights of individuals or a small group of individuals  
D. What must agencies do if they engage in ex parte contacts?
1. Once the comment period has begun, agency should refuse any attempts by interested parties to engage in ex parte communications concerning the rulemaking
2. If Ex parte comments do occur, they should be placed on the record for other interested parties to comment on. If contact occurs after close of comment period, may have to reopen to comment period to allow for other comments. 
3. Ex parte communications that occur before the notice of proposed rulemaking are allowed so agencies can identify situations in need of regulation. 
a) HBO v. FCC: broadcasters favored regulation that made it difficult for paid TV people to operate and everyone else favored relaxation of regulation to encourage diversity. HBO alleges violations of ex parte communications that happened after close of comments. Ct says after the notice of proposed rulemaking through the promulgation of the rule, there aren’t supposed to be ex parte communications but if they do happen, you have to place them in the public file.
4. Ex parte communications by government officials including the president and Congress are allowed
a) SIERRA CLUB v. COSTLE: Regulation at issue is new source performance standards for emissions of sulfur dioxide from coal fired electric plants. Lots of ex parte contacts after close of comments which P claims influenced rule for weaker standard. most of the contacts here involve political actors as opposed to regulated parties - white house, agency officials, congressmen, etc a bunch of contacts get docketed - ct has no problems with those. Ct says that “All documents of central relevance to the rulemaking must be place in the administrative record”
(1) Contacts with President: he has a right to give input on substance unless it violates due process but Congress may require agencies to place these contacts on the public record 
(2) Contacts with Congress: appropriate for members of Congress to vigorously represent the interests of their constituents 
II. Impartiality
A. Courts have held that decisionmakers in rulemakings must be open to persuasion based on the comments received during notice and comment process. Administrators cannot participate if their opinions are so strongly made up that they have an unalterably closed mind. 
1. Must be shown with clear and convincing evidence that their mind is unalterably closed - difficult! 
a) you must show from public or private statements made by decisionmaker that they are convinced proposed rule is necessary without regard to substance of comments received. Must show they won’t even pay attention to comments. 
b) NATIONAL ADVERTISERS v. FTC: Pertschuk is the commissioner of the FTC, comes from a consumer protections background and has publicly stated his opinions on advertising to children. P wants to disqualify him for being impartial in making regulations about child advertising. DC disqualifies him under cinderella standard (below). 
(1) Cinderella: Standard for disqualifying an administrator in an adjudicatory proceeding because of prejudgment is whether “a disinterested observer may conclude that the decision-maker as in some measure adjudged the facts as well as the law of the particular case in advance of hearing it” 
(2) COA says you can disqualify but the standard is “a commissioner should be disqualified only when there has been a clear and convincing showing that the agency member has an unalterably closed mind on matters critical to the disposition of the proceeding”. Statutory basis in 553 - if you have a closed mind you’re unable to consider the relevant matter presented. Here, ct says he should not be disqualified because discussing and exploring regulatory options and opinions is not enough to disqualify him. 

Hybrids and Exemptions
I. What is hybrid rulemaking? Between the loose standards of Informal Rulemaking in 553 and the stringent ones of Formal Rulemaking in 556 and 557 is hybrid rulemaking. They are judicial decisions requiring more than 553 - usually, cross examination of adverse experts or additional comment periods so parties can comment on adverse comments submitted. 
II. Three types of Hybrids:
A. Statutory Hybrid: enabling act includes procedures that the agency has to follow that requires more than notice/comment informal rulemaking (ex: Sierra Club case)
B. Agency Hybrid: when agencies impose on themselves procedures required in rulemaking to help them promulgate better rules (ex: when we make rules, we will have an oral hearing)
C. Judicial Hybrid: judges are drafting additional procedures imposed on the agency (ex: HBO, Choco People)
1. General rule: Courts may not require procedures in addition to those specified in the APA or other applicable statutes. 
a) procedures agencies use to make rules are nearly entirely up to congress and the agencies - APA, Agency or Congress enacted hybrid. In cases where agencies are just generally allowed rulemaking authority through 553, they are able to supplement those provisions as they see fit. 
b) If you’re a ct and an agency uses 553 and you don’t like the rule that has come out of that, you have to say that there is insufficient evidentiary support for the rule and it is arbitrary and capricious. 
2. VERMONT YANKEE NUCLEAR POWER STATION:Standard is “the benefits of the proposed plant must outweigh its economic, social and environmental costs and that the health and safety of the public will not be endangered by the plant’s operation.” NRDC (national resource defense council) wants to have a full dispute about the consequences of the storage of nuclear plant on the surrounding environment and thinks Vermont Yankee plant shouldn’t have gotten the license. Internal document from the agency based on their experts concludes that there is relatively little environmental effects by storage of the fuel. 
a) DC not convinced that there was a “genuine dialog” or substantial evidence for making the rule. They think it was an arbitrary and capricious decision due to lack of evidentiary support on the record and that they should employ additional procedures such as discovery, cross examination and other forms of more direct interchange.
b) SC says the DC imposed additional procedures and that’s not ok - no judicial hybrids. Absent constitutional constraints or extremely compelling circumstances, the “administrative agencies should be free to fashion their own rules of procedure.” SC says cts ability to impose procedures would lead to uncertainty over the correct level of procedure and lead agencies to overproceduralize. 
III. Exemptions from 553 
A. 553:
1. this section applies according to the provisions thereof, except to the extent that there is involved-  
a) a military or foreign affairs function of the US Or 
b) a matter relating to agency management or personnel or to public property, loans, grants, benefits or contracts
2. general notice of proposed rulemaking shall be published in the federal register… 
a) except when notice or hearing is required by statute, this subsection does not apply
(1) to interpretative rules, general statements of policy or rules of agency organization, procedure or practice or
(2) when the agency for good cause finds that notice and public procedure thereon are impracticable, unnecessary or contrary to the public interest 
B. What is the implication of this section?
1. none of these exemptions should in theory produce rules that have the force and effect of rules in their own right - so in theory, interpretive rules shouldn’t have to be followed BUT cts show a lot of deference to agency interpretive rules so if it is valid, it tends to have the force and effect of law as a practical matter 
2. the agency has the obligation of convincing the tribunal of the legality of its policy - usually will have to resort back to a rule that has been produced by notice and comment rulemaking 
C. Legislative Rules v. Interpretive Rules
1. Legislative rules: adds to or changes legal requirements, has an actual change in existing law or policy and creates new rights or duties
a) an agency issuing a legislative rule is itself bound by the rule until it is amended/ revoked - if a second rule repudiates or is irreconcilable with a prior legislative rule, the second rule must be an amendment of the first and therefore legislative and go through notice and comment rulemaking required for amendments of a rule 
b) NATIONAL FAMILY PLANNING: Statute says none of the funds appropriated under the subchapter shall be used in programs where abortion is a method of family planning. The Regulation provides that a statutory project may not provide counseling concerning the use of abortion as a method of family planning or provide referral for abortion as a method of family planning. The old interpretation was that drs cannot tell patients that abortion is an option no matter what. Then Bush gives a directive that the reg should be interpreted that drs can counsel about abortion if they believe it is necessary in the context of dr-patient relationship. Agency says new interpretation is just an interpretation of the regulation. Ct says that because the directive substantially amended an existing regulation, it was legislative and only effective after notice and comment rulemaking. A rule amending an existing legislative rule is itself a legislative rule. 
2. Interpretive Rules: rules that interpret existing legal duties (ex: clarifies a statutory term, reminds parties of existing statutory duties, a regulation that “merely tracks” the statutory requirements and therefore simply explained something that the statute already required)
3. How do you know if you have a interpretation or a rule? no easy way - canvas the cases in your district and see what happens. 
a) Try the “legal effects test” - whether the purported interpretive rule has “legal effect” which in turn is best ascertained by asking
(1) whether in the absence of the rule there would not be an adequate legislative basis for enforcement action or other agency action to confer benefits or ensure the performance of duties
(2)  whether the agency has published the rule in Code of Fed. Regulations
(3)  whether agency has explicitly invoked its general legislative authority or
(4)  whether the rule effectively amends a prior legislative rule
b) if the answer to any of these questions is affirmative, we have a legislative, not an interpretive rule 
c) when rules are ultimately interpretive and not legislative, they’re just “clarifying” or reminding people of existing statutory duties - but these labels tend to be post-hoc applications because you have likely already decided how you want to label the rule
4. Case law: 
a) Paralyzed Veterans Doctrine: Where an agency has announced a definitive interpretation of a regulation and later announces a new interpretation of the regulation that deviates significantly from that interpretation, the new interpretation is an amendment of a “rule” and can only be accomplished by notice and comment rulemaking. SC may dislike this rule because interpretive rules do not have to go through notice and comment - that’s what APA says 
b) PEREZ: The Paralyzed veterans doctrine is contrary to the clear text of the APAs rulemaking provisions and it improperly imposes on agencies an obligation beyond the maximum procedural requirements of the APA (citing to Vermont Yankee) 
c) HOCTOR v. USDA: Statutory language which says “structural strength: facility must be constructed of such material and of such strength as is appropriate for the animals involved. The indoor and outdoor facilities shall be structurally sound and shall be maintained in good repair to protect the animals from injury and to contain the animals.” Interpreted to say that a 6’ fence was inadequate and that an 8’ fence was required or face sanctions. Ct says this is more than an interpretation and needs to undergo notice and comment rulemaking because the interpretation was arbitrary - there was no rationale for why it was 8’ - and they used notice and comment for a similar rule for dogs and monkey’s so they should use it consistently. Interpreting to that level of specificity seems impossible. 
D. General statements of Policy
1. A general statement of policy informs the public of agency’s policy views but does not add to or alter existing legal rules. These statements by an agency about how it is likely to enforce often have the effect of adjusting the behavior of regulating parties even if they can’t actually enforce against them.
2. LINCOLN v. VIGIL: Indian health services - decision to close was announced in memo and challengers said that had to be a rule through notice and comment. Ct said no - it was either a statement of policy or a rule of agency procedure because it stated the agency’s intention on spending its lump-sum appropriation in the future and either way notice and comment was not required. 

Administrative Functions - Adjudication
Procedural Due Process
I. Due process rights attach when the government deprives or threatens to deprive a person of life, liberty or property. 
A. 5th amendment: no person shall be deprived of life, liberty or property without due process of law 
B. 14th amendment: No state shall deprive any person of life, liberty or property without due process of law 
II. two big questions to ask when it comes to procedural due process:
A. Whether the petitioner has been deprived of an interest that falls within the categories of “life, liberty or property”? (if the interest at stake is one protected by due process). 
1. Liberty: “not merely a freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience and generally to enjoy those privileges long recognized as essential to the orderly pursuit of happiness by free men” 
2. Property: “a person must have more than an abstract need or desire for it… must have a legitimate claim of entitlement to it” - come from existing rules or understandings that stem from independent sources of law (statutes or state law)
a) positive entitlements: look through state statutory law to determine whether there is a positive entitlement
(1) BD OF REGENTS v. ROTH: P fired from a university without notice for reasons or hearing to dispute the reasons. Potentially protected interests: right to employment - P thinks he has a liberty and a property interest here. Ct says it is too far to say that failure to rehire is infringing on P’s liberty. Maybe diminishes your ability to get hired but it doesn’t foreclose your ability to apply elsewhere altogether. Ct holds that absence of a renewal provision meant teacher lacked a property interest in continued employment and thus university was not required to provide teacher with hearing before deciding not to appoint him for another year. 
b) implicit entitlements: in the absence of an explicit entitlement, less formal assurances or state practices may create an entitlement and therefore a property interest
(1) PERRY v. SINDERMANN: Another college teacher whose employment is governed by one-year ks and ct reaches different result. There are policies surrounding professor that suggest he does have an expectation of being hired year to year as long as performance is satisfactory despite being on a one-year contractual basis and therefore he might have a protectable property interest. If you go back into state law to figure out if you have property interests, you can’t just look at the k. Look at the context to see if there are implied dimensions as well that suggest some legitimate expectations to be rehired.  
c) rejection of bitter with the sweet: ARNETT: Civil service employee fired. Can only be fired for cause - creates an entitlement - you have your job unless you’ve done something that says you can’t have it anymore. Have to have notice and a chance to respond in writing and after that they have a right to a post-termination hearing. P sues saying that he should have a pre-termination hearing. Majority says that the for-cause clause provides a positive entitlement and he has a protectable property interest. Dissent argues that this for-cause should limit the property right.
d) BISHOP/ CLEVELAND BD:  trying to recover from arnett’s bitter with the sweet -- say that you can’t really adjust the procedures 
B. if the interest is within that protection, what procedural processes are required to satisfy due process? 
1. Look at the existing procedures and decide whether they are adequate. If not adequate, add to the procedures to make them constitutionally adequate. 
a) when due process applies, it requires a hearing at a meaningful time. Sometimes this hearing must be before adverse government agency is taken and sometimes it may be after. 
2. Determining what additional procedures are required is determined under the tests below: 
a) Goldberg approach (old test): use a balancing test of “whether the recipient’s interest in avoiding the loss outweighs the governmental interest in summary adjudication.” Says that you are required to have a pre-deprivation hearing any time adverse government action threatens to cause significant harm. 
(1) GOLDBERG v. KELLY: Goldberg gets welfare benefits and agency has a procedure that allows Goldberg a post-deprivation in person hearing if those benefits are terminated. Ct decides that a pre-termination hearing is required. Ct says that termination of benefits for an eligible recipient causes great harm and that government’s interest of paying benefits longer is less significant and that state can take efforts to minimize those costs.
b) Mathews test (new test)- consider three factors:
(1) the strength of the private interest that will be affected by the official action
(2) the risk of an erroneous deprivation of such interest through the procedures used and the probable value, if any, of additional or substitute procedural safeguards and
(3) the government’s interest including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail 
(4) MATHEWS v. ELDRIDGE: P had disability benefits and his benefits were terminated without pre-termination hearing. P writes written response and says agency has everything it needs to find his disability but they still terminate his benefits. Ct says no pre-termination hearing required - facts similar but process required is different from Goldberg where they required a pre-termination hearing. Private interest not as strong because eligibility for disability benefits is not based on need and do not implicate subsistence. Risk of erroneous deprivation because the objective, medical nature of the relevant evidence meant that erroneous deprivation less likely than in Goldberg. And it would be very difficult for the government to recover benefits paid between determination that disability benefits should be terminated and the hearing. 
3. Right to a Neutral Decisionmaker:
a) ALJ’s are technically employees of the agency and tend to decide cases in area of law where they have considerable professional connections but we proceed under the assumption ALJ’s and judges get treated the same. 
b) Two main areas of issue: self-interest and pre-judgment.
c) Self-Interest: due process is violated if the decision maker has a pecuniary (financial) interest in the outcome of the adjudication.
(1) Tumey v. Ohio: Mayors sit as judges and get to keep a portion of the fine when D’s are convicted. Ct says “it certainly violates the fourteenth amendment and deprives a D of due process to subject his liberty or property to the judgment of a ct, the judge of which has a direct, personal, substantial pecuniary interest in reaching a  conclusion against him in his case.”
(2) Ward v. Village of Monroeville: Mayors act as judges in traffic cases and $ goes to the village fund. Challenged for due process and ct says the test is whether the mayor’s situation is one that would offer a possible temptation to the average man as a judge to forget the burden of proof required to convict the D or which might lead him not to hold the balance clear and true between the state and the accused. That temptation may also exist when the mayor’s executive responsibilities for village finances may make him partisan to maintain the high level of contribution from the mayor’s ct. This involves a lack of due process. 
(3) Gibson v. Berryhill: Ct holds that due to pecuniary interest in the outcome, the Board of Optometry could not adjudicate whether certain optometrists violated state law by working in the optical departments of stores instead of independent practices. All board members were independent optometrists and the ct held the independent optometrists desire to eliminate competition from dept store optometrists was sufficient interest to violate due process. 
d) Prejudgment: Due process violated if it appears decisionmaker in the adjudication has adjudged the facts of law of a particular case prior to hearing it. Standard is “whether a disinterested observer may conclude decision maker has in some measure adjudged the facts as well as the law of the particular case in advance of hearing it” 
(1) CINDERELLA: Initial charge before ALJ for FTC and ALJ decides that there were no unfair trade practices. While the appeal is pending, a commissioner goes out and makes statements that there were unfair and deceptive trade practices and then the ct finds that way. Ct says commissioner’s public reference to practice at issue as “deceptive” met the above test. 

Enforcement
I. What is the impact of enforcement?
A. if you’re being enforced against, subject to fines, penalties and have to change processes
B. if you’re a competitor of someone who is being enforced against, it puts you on notice that you may be enforced against but also may allow you to get away with violation until they enforce against you 
C. agency has to make cost benefit choices to allocate resources and who to enforce against - some enforcement actions may cause political blowback and people may be concerned about bias in enforcement
II. APA 555: Process, requirement of a report, inspection or other investigative act or demand may not be issued, made or enforced except as authorized by law  → agencies may not conduct inspections or otherwise gather information without legal authority
A. Physical Inspections 
1. Violations of regulated activity can be difficult to detect - surprise inspections valuable because notice would allow them to change their behavior but enforcement target unhappy because it would disrupt behavior and face possible fines 
2. Physical inspections are subject to constitutional constraints, most notably those imposed by the Fourth Amendment (secure in their persons against unreasonable searches and seizures). 
3. SC has recognized exceptions to normal fourth amendment requirements for administrative searches 
a) you need to have a warrant, but no probable cause required like in criminal law cases to get a warrant
(1) MARSHALL v. BARLOW: Inspector goes to inspect but P says if they have no warrant then OSHA can’t conduct a search. Secretary says OSHA needs to be able to do these kinds of inspections - all that is required is that it is reasonable, even though they will be unannounced. SC says the rule for administrative inspections is that you have to have a warrant but that you don’t have to have the same kind of probable cause you will need in criminal proceedings - no need for evidence that search will likely produce violations. 
(a) DISSENT: no warrant should be required because the 4th amendment requires warrant and probable cause but not for situations where the search or seizure is otherwise reasonable and when we’re searching for an agency, that is a reasonable search 
(2) To obtain a warrant, you just have to show that minimum reasonable legislative or administrative standards are met. Must be:
(a) objective
(b) reasonable in view of the purpose of inspections
(c) reasonably detailed
(d) reasonable overall. 
(3) What are the implications of this lax warrant standard?
(a) if you have a reasonable administrative standard for inspection, you can get a warrant! Puts employers in a bind because inspectors can show up and ask to inspect and you can tell them to leave because they don’t have a warrant but you will probably just upset them because they’ll probably get a warrant anyway
(b) assuming agency authority exists and there is a nexus between the authority and the thing they want to inspect, its pretty likely that they can get the warrant 
b) warrants may be unnecessary in “pervasively regulated businesses” (ex: gun salespeople)
(1) No clear lines but if conditions below are met, you can likely inspect without a warrant 
(a) if the business has to get a license to operate and is required to keep detailed records and
(b)  is the sort of business that has been traditionally “heavily” regulated
4. Summary of when you can and can’t get a warrant:
a) inspection in an area open to the public - no warrant
b) if not public, you need a warrant and can get one if it is reasonable legislative or administrative standards, time since last inspection, random selection, number of past violations - warrant  
c) pervasively regulated business - no warrant
d) emergency (ex: dumping of toxic materials) - no warrant
e) you can get a warrant for conventional reasons / probable cause (ex: employee complaint of violation) 
B. Compulsory production of information/Record keeping requirements 
1. Agency may require subjects of regulation to provide information and may also subpoena documents. If the regulated party does not comply, the agency may ask a ct to enforce the subpoena.Generally, getting a subpoena is relatively easy for the agency, even if it is costly to the regulated party.  
a) general standards for subpoenas:
(1) inquiry within the authority of the agency (within the agency’s regulatory authority)
(2) demand for info not too indefinite (can’t be too broad)
(3) information reasonably relevant (must be reasonably relevant to legit matter of agency concern)
2. commercially valuable information
a) Government may be required to compensate regulated party whose trade secret information is disclosed to third parties as part of the regulatory scheme under the takings clause. 
b) Agency can disclose info and it will be a taking if:
(1) the info was a trade secret 
(2) there are reasonable investment backed expectations that it won’t be disclosed (agency has to positively say it won’t be disclosed - saying nothing does not create an expectation) 
(3) and information will be used by agency for public use. 
c) RUCKELSHAUS v. MONSANTO: Monsanto provides data which agency uses to approve other applications. Agency can disclose to other agencies or to the public for public safety purposes. Monsanto claims that this data is a trade secret and the agency shouldn’t be able to disclose it so competitors have to figure it out for themselves. Ct says it is a trade secret and there is a taking for data after 1972 because prior to that there was no promise to keep it a secret, but after that date there were reasonable investment backed expectations that it would be kept a secret so disclosing it is a valid taking. In 1978, the agency explicitly said there was the possibility for disclosure so there was no expectation for disclosure and therefore not taking. 

Prosecution and Selective Enforcement
I. agencies often have broad prosecutorial discretion and it is unreviewable. A problem arises when there is discriminatory enforcement - aka when an agency enforces against one party but not another. 
A. “unfair methods of competition in or affecting commerce and unfair or deceptive acts or practices in or affecting commerce are hereby declared unlawful” 15 USC 45
II. Patent Abuse of Discretion Standard: the standard for deciding whether a ct should preclude an agency from enforcing an order until the agency orders others within the industry to halt the same practice is “patent abuse of discretion” → a difficult standard to satisfy
A. MOOG v. FTC: FTC criticized for enforcing too passively, spending too much time on trivial cases, and being too lenient. FTC issues a cease and desist order against Moog and Niehoff claiming that they are participating in unfair deceptive competition (price discrimination). Moog argues that cease and desist is unfair because all of the other competitors are also price fixing and if they can continue but we can’t then that’s unfair. Agency should enforce against everyone or no one. In Niehoff’s appeal, the ct takes the opposite approach. SCt says that agency has discretion in its enforcement policies. Ct will not overturn unless there is a patent abuse of discretion on agency’s part. FTC can proceed against any one party while failing to proceed against others and its in the agency discretion to do so! 
B. FTC v. UNIVERSAL-RUNDLE: FTC cease and desist for price fixing again and universal rundle asks for a stay in the order. SC says that there was no evidence of a patent abuse in discretion so the lower cts don’t have the power to stay the order. 
1. even if all competitors are engaged in price-discrimination practices identical to its own and that enforcement of a cease and desist order might cause substantial financial injury, FTC might still have discretion to enforce order against Universal Rundle without prosecuting other companies
2. on the other hand, as Moog case indicates, FTC does not have unbridled power to institute proceedings which will arbitrarily destroy one of many law violators in an industry 
C. so how do we show that there was a patent abuse of discretion?
1. GE v. JACKSON: Act allows EPA to take steps to make prompt clean up. EPA can 1. negotiate a settlement with potentially responsible parties, 2. conduct a cleanup with superfund money and seek reimbursement, 3. file an abatement action in dc to compel cleanup or 4. issue a UAO (unilateral administrative order) instructing them to clean the site (produced through notice and comment process). In response, the responsible party can 1. cleanup and request reimbursement, 2. refuse to comply and risk being penalized at $37k a day. GE doesn’t want to have to cleanup and then pay OR run the risk of crazy penalties - think it’s unfair and deprives them of property. Ct recognizes two types of property: 1. cost of compliance, fines and damages and 2. stock price, brand value and cost of financing. Ct finds that 2. was not a valid property right because there was no expectation or positive statutory right to it, but 1. was a valid property right because they have a right to be free from unjust enormous fines. How do we know what due process rights do we get? The Mathews test! GE argues that these processes are inadequate because people are too scared to fight the deprivation of their property rights by choosing option two because going to ct is so risky because the fines are so high. Might be some risk of erroneous deprivation but relatively unlikely because of notice and comment. 

Public Access to Government Records 
I. FOIA
A. APA 552: public info: a each agency shall make available to the public information as follows:
1. each agency shall state and publish in federal register for the guidance of the public rules and regulations
2. each agency shall make available for public inspection and copying opinions, orders, policy statements, interpretive rules not required to be published under a1
3. except with respect to records made available under 1 and 2, each agency upon any request for records which
a) reasonably describes such records and 
b) is made in accordance with published rules stating the time, place and fees and procedures to be followed, shall make the records promptly available to any person
B. 1 and 2 are things you have to do. 3 allows the public to request any agency records - suggests that you have a right or claim to the info 
C. problems? 
1. sometimes the government needs to have secrets and this may force them to disclose 
2. expensive to provide info to everyone all the time 
D. policy reasons? important to know the reasoning for the agency decision making - method of accountability
E. When can you make an agency disclose info? on complaint, the dc in the district in which the complainant resides or has his principal place of business or in which the agency records are situated or in DC, has jdx to enjoin the agency from withholding agency records and to order the production of any agency records improperly withheld from the complaint 
1. three elements required to make them release information: (1) improperly (2) withheld (3) agency records
2. stated another way:
a) are they agency records?
b) have they been withheld? if the agency didn’t have them in their possession at the time of the request, they can’t have withheld them 
c)  was the withholding improper? depends on the agency’s explanation for its failure to attempt to regain the documents - if reasonable, not improper
3. KISSINGER v. REPORTERS COMMITTEE FREEDOM OF THE PRESS: Kissinger left the office of the president and took all the transcripts of his conversations with him and donated them the library of Congress. Three requests made for that info - one before donation and the other two after. State dept refuses to provide records and lawsuit. Ct says the two requests made after donation weren’t withheld because the agency wasn’t in possession - if you don’t have it then you can’t withhold it. The request made before the donation wasn’t an agency record because the transcript concerned phone calls he made while he was assistant to the president and that they made their way into the state department office when he changed position wasn’t enough to make them agency records. 
a) STEVENS: thinks that just because you don’t have the records doesn’t mean you didn’t withhold them - you should have had them so you should have produced them. If they refuse to take steps to demand or request documents then they are withholding
F. Nine exemptions from FOIA: (Emanuel 209)
1. classified/defense/foreign policy
2. related solely to the internal personnel rules and practices of an agency  (ex: sick leave pay details)
3. specifically exempted from disclosure by statute
4. trade secrets and confidential commercial or financial info obtained from a person
5. inter-agency or intra-agency memorandums or letters which would not ordinarily be discoverable in litigation
a) deliberative, predecisional, non-final documents are not discoverable (an attempt to protect drafts in decision making process - fear that tentative views subject to public disclosure would hamper decision making process)
b) does not apply to agency memoranda that, in effect, constitute final agency decisions on agency matters (ex: does not protect disclosure of a memo that explains why an agency decided NOT go forward with an enforcement action)
(1) NLRB v. SEARS: Sears requests memoranda made by NLRB to bring or not bring enforcement actions. Ct says that if the agency file is a final opinion then it is discoverable but if it is not a final opinion then it is not discoverable. Here, a decision not to file a complaint would be final but a decision to file complaint was not final because it was just the beginning of the litigation so therefore not discoverable. Factual information within the documents may be discoverable but things that reflect the agency decision making would not be. 
(2) hypo: EPA creates a memo that summarizes material public comments and an analysis of those public comments. Can we use exemption 5 to withhold disclosure of the memos? Analysis ones probably out because they are pre-decisional and deliberative to reflect agency work product on how the comments relate to the rule they want to propose. Summary is still predecisional and still reflects agency work product so premature exposure may affect agency decision making so there is a claim for exemption 
6. personnel and medical files and similar files the disclosure of which would constitute a clearly unwarranted invasion of personal privacy
7. records or info compiled for law enforcement purposes, but only to the extent that the production of such law enforcement records or information don’t cause one or more problems
a) balance personal privacy with interest that Congress intended exemption 7 to protect (aka to open agency action to the light of public scrutiny) 
b) rap sheets are out - FBI can always point to exemption 7c when a rap sheet is involved
c) DOJ v REPORTER COMMITTEE FOR FREEDOM OF THE PRESS: FBI had rap sheets on people and there was a FOIA request for rap sheets of three mob bosses. FBI refuses under exemption. Ct agrees with FBI that there should be no disclosure. Balance the public interest in disclosure v. the interest that Congress intended the exemption to protect. There is an expectation for privacy interest and disclosing rap sheet data from the FBI doesn’t really tell us very much about whether the FBI is doing a good job at being the FBI. 
8. certain matters relating to the regulation of banks and financial institutions
9. geological and geophysical information and data 
Access to Deliberations 
I. Sunshine Act: things that a government agency does that doesn’t get written down that you cannot request through FOIA can be gotten through Sunshine Act statute. The Government in the Sunshine Act requires that meetings of all federal agencies headed by “collegial bodies” (an agency headed by a multimember body - ex: FTC, FCC, FERC, NLRB, NRC) be open to the public
A. require that every portion of every meeting be open to the public! super wide scope that some people who don’t like FOIA super hate
B. may incentivize agencies to avoid having meetings! - every time you have a meeting there is a concern that members of the public will be there and you may not want to have that meeting in front of them (lead you to not do much or do it in a way that you avoid the public
II. What is a meeting of an agency? Meetings are deliberations of at least the number of agency members required to take action of official agency action. 
A. The sunshine act does not apply to meetings that are purely consultative in character at which the agency does not purport to conduct business beyond discussing matters of interest to the agency
1. FCC v. ITT: Ct says at this international conference, the commissioners are there to encourage them to adopt already settled policy, so it’s not as though they’re deliberating on their own to dispose of some agency business or policy. Conference wasn’t convened by the agency - didn’t have unilateral control over the proceeding so they can’t decide who comes and goes. therefore, this was not a meeting of an agency. 
III. 10 Exemptions to Sunshine Act: roughly mirror those in FOIA 
A. biggest difference is no exemption analogous to FOIA exemption 5 - inter-agency or intra-agency memoranda or letters reflecting predecisional deliberative processes
B. what meetings may be closed under the act’s exemptions? a covered agency may exclude the public from a discussion of any information the “premature disclosure of which would be likely to significantly frustrate implementation of the proposed agency action” 
1. a narrow exemption where disclosure of the agency's proposals or negotiating position could affect private decisions by parties other than those who manage the federal gov - exporters, potential corporate merger partners, gov. employees. the private responses of such persons might damages the regulatory or financial interests of the government. 
2. an agency may meet in private when an open meeting would have certain effects on financial markets or institutions, when the agency’s purpose would be significantly frustrated or when the meeting concerns certain investigatory or adjudicatory matters
3. COMMON CAUSE v. NRC: NRC wants to exempt meetings having to do with the agency’s budget because it would make them less competitive because the open nature of  the meetings reduces their ability to make decisions free from interference from regulated parties. Ct says that the agency cannot exclude the public from these budget meetings because this exemption was intended by Congress to be narrowly construed. 
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