Admin Outline

I. INTRODUCTION: THE DISTRIBUTION OF ADMINISTRATIVE POWER 

1. Origin and Mandate of Administrative Agencies
What is an Administrative Agency? – Any gov’tl actor who is not constitutionally described
· APA Definition §551: agency means each authority of the Gov’t of the US, whether or not it is within or subject to review of another agency, but does not include Congress or the courts (or by caselaw, the President)
· Types: 
a. 15 Departments: state, justice, housing and urban development, agriculture, treasury, commerce
i. Governed by Secretaries (except for DOJ – Attorney General) = part of Pres’s cabinet
b. Agencies within Dept’s (Ie: within DoAg: Forest Service, RMA, Nood Nutrition service) (Ie: DoCommerce: Census, Patent/trademark office, etc.)
c. Agencies Independent of Departments but under control of executive: 	
i. CIA, US Postal Service, Environmental Protection Agency
d. Independent regulatory agency: agencies created by congress, but not under the control of the executive; isolated from political whims and pressure. These are headed by multi-member heads
i. FCC- Federal Communication Commission
ii. SEC: Securities and Exchange Comission
e. Gov’tl Corporations – Amtrak, TVA
2. General Structural Model: Congress creates agencies. President makes sure they execute the laws the way they are supposed to be executed. Legislation that creates agency through the Enabling Act. Courts Review agency actions and make sure appropriate procedures/lawful

Why Study Admin Law?
· Power: regulates wielding of gov’t power, do things that affect everybody, the fight is mainly bw executive and leg’l about who gets to say who gets to do what
· Over 1,000 agencies and more at the state level 
· 3 million Americans work for fed. Gov’t and 20 millin for state/local gov’ts.
· Agencies regulate every industry of significance
· Agencies give and deny entitlements to all Americans – deeply involved in the lives of Americans, yet no one really realizes how much
· Often Agencies are law maker and law enforcer, and judge, and jury for violations of the laws they create

Where does Adminstrative Law Come From?
1. US Constitution (1)
2. APA (3) – what procedures they need to use to get things done; JR framework
3. Organic/Enabling Acts – the act of Congress which creates the agency (2)
4. Admin Common Law
5. Other (general) Statutes - FOIA, National Environmental and Health Policy Act
6. Agency Rules

Why Use Agencies?
OSH Act – promulgated to assure safe and healthful working conditions; Occupational Safety and Hazardous Admin (Sec of Labor); Created standards that require employers to adopt practices reasonably necessary or approriate to provide safe or heahtluf employment (protective equipment, etc)
· Why created? – Social problem (consider public interest v. public choice); before OSHA, there was tort law, workers comp laws, and Bureau of Mines  why need something else?
1. Efficiency: legislation takes too long (bicameralism/presentment)
2. Unions are not as effective as a federal agency/cannot address- lack of power, money, contracts may be inefficient, may not be able to apply national standard
3. Provides more flexibility to address workplace issues that develops
4. Insulates congress from tough political decisions
5. Market is not a good way to develop standards; helps internalize externalities
6. Knowledge and expertise in the agencies – delegate power to specialists, more knowledgeable about the issues so they should decide on them
7. Level the imbalance of bargaining power between employee and employer
8. Uniformity across states (can’t alter their laws to attract business by having lower standards
9. Tort system is inconsisten and OSHA better for employers bc cost predictable
10. Rent-seeking, to get a competitive benefit, by creating a new rule, Windfarms
· Why have the command and control model? 
· Benefits the politicians b/c they get credit for creating admin jobs 
· Remains partyless - b/c the agency is just making the calls so insulates the Congressman by having agencies doing the dirty work
· Cost Efficient b/c have experts trained in certain areas promulgating rules not Congress
· To give employers and workers better info about workplace hazards 
· Who wants OSHA? 
· Labor unions b/c they can tell their constituents that they have gotten better standards for them 
· Businesses (Might reduce costs in long run, Can reduce liability, chance to have influence on rule making process)
· Congress (Reduces work load, Can be a scapegoat for unwanted policies by claiming that they are not responsible for the decisions of OSHA, Congress can grandstand w/ agencies when don't approve to leverage agency for their own re-election) 

Theories of Administrative Agencies:
1. Public Interest: focus on an underlying social problem or need to which the admin is viewed as a response; created to serve public interest or promote public value; public/objective ends for human action
a. legislature is a forum for identifying/defining/ acting towar public and objective values.
b. Natural Monopoly – in some industries a monopoly will develop and characterized by excessive prices or wasteful competition  want to stop this bc misallocation of resources; regulation is desirable to create monopolies when competition would result in adequate service to the public. 
c. Public Goods – market will underproduce certain goods/services (people don’t want to participate unless others do so, too); ie. Police protection, parks
d. External Effects – reverse of public goods/ “public bads” would be overproduced (pollution); adverse effects of private activities will be overproduced without regulation 
e. Asymmetric Information – too hard for consumers to get info about quality of goods/services, so gov’t should prohibit certain outright unfair/unethical practices
Critique: what about motivation of legislators/lobbyists?
2. Public Choice: – outcome of a struggle among self-serving legislators, groups; Private/subjective; self-interested
a. legislative intercourse is not public-spirited but self interested; legislation is just a result of compromises of particular interest and private preferences.
b. Natural Monopoly - utilities are “unnatural” monopolies granted to dominate firms; monopolies are governmentally enforced subsidization of politically powerful business which lowers the incentive to create more efficient products and services
c. Public Goods -  public goods actually serve an affluent few; there are few genuine public goods and there is the government compulsion to overproduce them  (Public TV programs)
d. External Effects - the more powerful interest will allocate externalities on less powerful parties (ex: interest of quiet residential property owner preferred over noisy manufacturing business) 
e. Asymmetric Information - forced disclosure results in overproduction of info that consumers unwillingly pay for; allows producers to force competitors to disclose unfavorable facts - asymmetric information is a political advantage for those with specialized training or knowledge
Critique: does not explain dramatic reversal of formy by same agencies in later years; “social regulation” in 60s-70s?

History: began in 1887 with the stb of the first modern regulatory agency, the Interstate Commerce Commission (later eliminated); but have existed for a long time (first Congress authroized the Pres to appoint an official to estimate importa duties)  grown in response to size and complexity of the economy and demands from interest groups and voters; as gov’t programs grow, admin grows
· Functions: Distribution of Benefits, Granting of Licenses and Permits; Policymaking, Policymaking methods

2. Legislative Control of Administrative Agencies
a. Delegation of Legislative Power - Four Mechanisms for delegating legislative power: Authorization, revision, appropriations, and legislative oversight

1. Authorization
Cont’l Basis: Article 1, Section 1: “All leg’l powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and a House of Representatives.”
· Leg’l Powers: to make and change law
· Field v. Clark, 1892: “That Congress cannot delegate leg’l power…is a principle universally recognized as vital to the integrity and maintenance of the system of gov’t ordained by the Constitution.”
· Non Delegation Doctrine: Congress cannot delegate legislative power, ALTHOUGH Congress can delegate policy making power as long as it provides an intelligible principle to guide the exercise of the delegated power.
· Key- agencies cannot have legislative power, but can have policymaking power
· In short, we have almost never felt qualified to second guess congress regarding the permissible degree of policy judgment that can be left to those executing or applying the law—courts have almost never found a nonintelligible
· General, court has refused since 1935 to strike down statutes on delegation grounds, but invoked doctrine as a basis for narrowly interpreting broad statutes

Early Cases: *none of these are creating something new – just doing what Congress says (if X, then Y)
· Court upholds delegation in early cases on ground that Congress made legislative decisions and executive branch fills in the details or acts under instructions when certain facts or conditions found to exist. 
	The Brig Aurora
	President can lift embargo when Europeans “cased to violate the neutral commerce of the US
	Okay, all P does is determine a named contingency (did Euros cease violating

	Wayman v. Southard
	Fed courts are delegated the power to make their own rules of procedure
	Okay, Courts are only assigned the power to “fill up the details”

	Field v. Clark
	President can impose retaliatory tariffs on imports from countries that raise duties on US ag goods
	Okay, all P does is make a factual determination if event happens, do Congress’ will



Hampton v. United States – President can revise tariffs when necessary to equalize the costs of production in the US and the competing country
· Held: Okay, as long as there is an intelligble principle to guide the delegate’s exercise of discretion
· Court is now writing more broadly than first three early cases
New Deal Strict Application: Centerpiece legislation is the NIRA  NRA; was an effort to revitalize to jumpstart economy and revitalize
· President can approve “codes of fair competition” if 1) associations impose no inequitable restrictions on admission to membership and 2) such codes not designed to promote monopolies and will tend to effect the policy of NIRA
· Not enough guidance or restraint on how to be exercised  leads to holdings in next 2 cases
ALA Schechter Poultry Corp. v. United States -  A.L.A. Schechter Poultry Corporation (Defendant), a slaughterhouse in New York City, was sued under the “Live Poultry Code,” which regulated the poultry industry by requiring collective bargaining, a 40 hour work week, and a minimum wage, among other provisions
· Held: Congress can’t delegate leg’l power to the president to exercise an unfettered discretion to make whatever laws he wants
· Statute contains insufficient standards guiding P’s discretion over whether to approve a code of fair competition
· Also was written by private NYC poultry association (bias)
Panama Refining Co. v. Ryan – one NIRA provision granted P power to exclude petroleum products from interstate commerce if they were produced or marketed in violation of state restrictions
	Held: uncont’l bc contained no standards guding the P’s decision of whether to invoke his powers in a particular case

Post New Deal Lenient Application
	Yakus v. U.S.
	Federal Price Administrator authorized to set “generally fair and equitable prices”
	Okay

	U.S. v. Southwestern Cable
	FCC can issue regulations “as public convenience, interest, or necessity requires”
	Okay

	NBC v. U.S.
	FCC can regulate broadcasters in the “public interest”
	Okay

	Touby v. U.S.
	AG has power to designate a drug a “controlled substance” with the result of crim penalty
	Okay



Why the shift? Time period changes; new justices; not FDR anymore; change in philosophy; more urban concentration and higher population  more social conflicts  no longer administrable to have nondelegation

More Recently: 
Whitman (EPA) v. American Trucking Associations, Inc. – EPA (Clean Air Act) is to set a level “requisite  to protect the public health” with an “adequate margin of safety”; EPA revised national ambient air quality standards (NAAQS) under the Section:109(b)(1) of the Clean Air Act (CAA);changes affected ozone; Several states challenged the new promulgated rules.
Held: SC (Scalia) reverses DC decision and rejected its novel understanding of intelligible principle. 
· DC says problem is that EPA has no adopted an intelligible principle to confine its own discretion and remanded to EPA to create one.
· SC says this delegation is ok and “well within the outer limits of nondelegation precedents.” Ct doesn’t second-guess Congress regarding the permissible degree of policy judgment that can be left to those applying the law. 
· Ct says degree of discretion that is acceptable varies according to scope of power congressionally conferred
· where agency power is severely limited - no intelligible principle may be needed (ex:statute says EPA may define a term)
· where regulations broad and may affect entire national economy - substantial guidance may be necessary BUT indefinite words like “imminent” “necessary” and “hazardous” provide sufficient guidance despite not saying how imminent, necessary, etc it must be
· Three purposes of the intelligible principle: 
1. to ensure that “important choices of social policy are made by Congress, the branch of our Government most responsible to the popular will”
2. to provide the recipient of a delegation an “intelligible principle” to guide the exercise of the delegated discretion”
3. to enable reviewing courts to “test that exercise against ascertainable standards” 

Doctrine: Cannot formally say that when Congress gives an agency broad power to make rules that appear legislative- rules that resolve important issues of policy, bind everyone and have future effect- that Congress has given the agency legislative power, we therefore need a vocab to talk about what power the agency has been given.
· “Policymaking power or lawmaking power”- agencies don’t have legislative power, but can have almost unfettered power to make law or policy.
· This is not law- but has the force and effect of law.
· Hypos: A federal statute lists the ingredient and amts of nutrients infant formula must contain; the statue provides only that the Sec. of HHS “any be regulation” revise the amt to add or delete nutrients and alter amts. 
· There is no articulate purpose. So this would fail.
· No explicit guiding principle to determine when sec should add or deleted.
· Implicit guiding principle- make babies healthier
· OSHA- add this “safe and healthy amt to infants get the best nutrition possible” 
· SC could interpret how they want and if they don’t like it, then can repeal. This is a broad statute.
Formally, at least, Congress cannot delegate leg’l power, although Congress can delegate broad policymaking power as long as it provides an IP to guide the exercise of the delegated power. 
1. Encourages competition for goods, favorable laws
2. Encourage important choices of social policy made by congress, most responsive branch of government to popular will
3. Channels where agencies guide resources; guides courts to determine when agencies are overreaching- when action is arbitrary compared to what they are supposed to do
4. Keeping nondelegation principle alive allows for judicial involvement; allows final check on uncontrolled legislative act

2. Revision: Legislative Vetos
What is a Legislative Veto? Statutory provisions requiring the approval of Congress or some part of Congress (eg, a House or a Committee), before an administrative action can become effective, or disapproving an agency action; not presented to the President for signature or veto. 
· Reserved the power to reject agency action with a vote, of both houses, one house, or sometimes even one Committee
· Why does Congress do this? – to retain power over admins when giving out such broad delegations; make for better or worse legislation? – know they can go back and change?
· Congress troubled with fourth branch  problem theoretically answered by narrowing and revising broad delegations by leg amendments 
· Prior to 1983, Congress turned to “legislative veto” 
“All leg’l powers herein granted shall be vested in a Congress of the United States, which shall consist of a Senate and a House of Representatives.”
“Every Bill which shall have passed the HoR and the Senate, shall, before it become a law, be presented to the POTUS.”
INS v. Chadha – immigrant’s studen visa expires; overstayed, so deportable; AG has discretion to suspend deportation if present for seven years or more, has good moral character, and would result in extreme hardship  AG grants, but House vetoes under 244c2
· Held: 244c2 is uncon’tl; if Congress wants to take any leg’l action, MUST comply with bicameralism and presentment
· Presentment: important balance against power of legislature that executive approves everything congress does, framers most concerned with power of legislature
· Need as a check on the leg’l body and to provide a national perspective 
· Bicameralism: legislation should not be enacted unless it has been carefully and fully considered by the nation’s elected officials.
· Check on houses; slows process down 
· White Dissent: Vetos are included in a ton of bills - if we disallow them, Congress must either refrain from delegating necessary authority so they have to write all the laws or to abdicate its lawmaking function to the executive branch; also existing process practically speaking is bicameralism and presentment (AG works for President and the bicameralism comes from Congress’ decision not to take any action - so both branches are involved in the decision)

Reconciling this with nondelegation: Congress has to legislate completely - they have to build the agency or process and then release it - they cannot be actively involved in the way the laws it makes are regulated. Execution should be left to the executive branch. the way to change a law is to go back through and legislate again! 
Congressional Review Act of 1996 – no way to get around B&P, but this expedites
1. Agency’s need to report major rules to congress 60 days before they can go into effect
2. Within the 60 days, congress may pass a joint (both houses) resolution disapproving the rule
3. If passed, the joint resolution is presented to the president for signature or veto
· Has only been used once, where Clinton wanted an OSHA ergonomics (study of workplace efficiency) and Bush disapproved it when in office. Key- since agency is under direction of executive, executive most likely never going to say no.
Also sunset provisions

3. Appropriations: Line Items and Line Item Vetos
· Three diminsions to influence: 1) sheer size of appropriation 2) specificity/generality of the budgetary categories 3) Riders placing add’l constraints or conditions on agency powers beyond those contained in enabling acts
What is a Line Item Veto/Line Item Veto Act? President authorized to cancel certain spending and tax provisions of a duly enacted appropriations bill within five days after signing it into law
· Advocated for bc of sheer enormity of the scope of appropriations acts and time pressure

Clinton v. U.S. – acting under LIVA, Clinton canceled a provision in the Balanced Budget Act and a provision in the Taxpayer Relief Act; requires a determination that it will 1) reduce the fed budget deficit, 2) not impair any essential gov’t functions and 3) not harm the nat’l interest (Clinton followed these procedures)
· Held: uncont’l – Pres cannot change law without bicameralism and presentment;once president signed the bill, it passed and was law and only further legislation by both houses could amend or repeal it. Ct rejects that this is just a delegation of power to the president because they did not give him an intelligible principle to follow but gave him unilateral power to amend or repeal legislation. 

4. Leg’l Oversight
· Informal congressional control; subtle bureaucratic incentive system. 
· Appropriations subcommittees channel budgetary rewards to agencies that successfully pursue congressional constituency interests. 
· Oversight committees affect agency appointments by manipulating selection process
· Congressional staff members monitor agency activities regularly but informally
· Congress reserves its powerful hearings and investigations that get out of hand 
·  police patrol: centralized, active, direct. Congress examines executive-agency activities with aim of detecting and remedying violations of legislative policies
· fire-alarm: less centralized. Congress establishes system of rules and informal practices that enable individual citizens and organized interest groups to examine admin decisions

3. Executive Control of Administrative Agencies 
Art 2, §1, 3: “The executive power shall be vested in a POTUS…he shall take care that the laws be faithfully executed.”

A. Appointment 
Article 2, §2: “The President shall nominate, and by and with the advice and consent of the Senate, shall appoint ambassadors, other public ministers and consuls, judges of the Supreme Court, and all other officers of the US, whose appointments are not herein othewise provided for, and which shall be established by law: but the Congress may by law vest the appointment of such inferior officers, as they think proper, in the President alone, in the courts of law, or in the heads of departments.”
· But Pres’s app’t power heavily depend’t upon actions of Congress:
1. Pres app’ts must be made by and with the advice and consent of the Senate
2. Clause 2  allows Congress to appont “inferior officers” (Pres lmt’d to superior officers)
3. Congres must first est “office” to which the Pres may make an app’t
a. Officers of the US (Principal): 
i. any appointee exercising significant authority under the laws of the US (ex: heads of executive departments (S of State, Defense, AG, etc.), and independent agencies in Executive Branch (FCC, FTC, etc)
ii. must be appointed by the president with advice and consent of the senate
b. Inferior Officers: below principal but above employee; exercises some authority under law
i. factors to consider in deciding if they are inferior: 
1. subject to removal from a higher official
2. duties are limited
3. limited jdx
4. limited tenure
ii. Congress cannot appoint themselves but may vest appointment in President alone, courts of law or heads of departments 
c. Legislative Officials: officials who act merely in aid of legislation - gather information or do research to help Congress decide whether and how to legislate; may be appointed by Congress
d. Also, there are just employees
Buckley v. Valeo - After the Watergate scandal  Amendments in 1974 to the Federal Election Campaign act and FEC was created (Imposed new limits on campaign contributions, etc.); FEC had six voting members two members each appt’d by President pro tempore, Speaker of the House, and President; Each pair needed to be D/R; all six subject to confirmation by both Houses; Also two nonvoting members: Secretary of the Senate and Clerk of the House
· Held: Uncon’tl; Commission’s enforcement power is both direct and wide ranging
· Any appointee exercising sig authority pursuant to laws of the US is an Officer of the US
· So, must be appt’d according to Appt’ clause
· Here, not done so: require houses’ confirmation and only two app’t by President
· Powers essentially investigative and infomative, but also enforcement power
FEMA Debacle: Congress limited president’s appointment of FEMA Director to only someone who had at least five years of executive leadership and demonstrated ability in and knowledge of emergency management
· Courts have been reluctant to interfere with congress’ specifications of statutory qualifications; congress creates and defines the scope of authority of the federal offices to which president may make appointment
· Bush signed it, and attached a presidential signing statement objecting to the statutory language on the grounds that it rules out a large portion of those persons best qualified.

B. Removal
Article 2, §4: “The President, Vice President, and all civil officers of the U.S. shall be removed from office on impeachment for, and conviction of, treason, bribery, or other high crimes and misdemeanors.”
Myers v. United States - Myers appt’d as postmaster; Postmaster general, on order from President, fired him; Myers sued for back pay saying that removal was unlawful bc Postmaster general had not obtained the consent of the Senate for the discharge, as req’d by governing stat.
· Held: Claim dismissed bc statute unconstitutional
· Finding such officers to be neg’l and inefficient, Pres should have that power
· Needs removal power to that laws are being faithfully executed
Humphrey’s Executor v. United States - Roosevelt removes an incompetent Humphrey from commissioner of Federal Trade Commission; Humphrey challenges dismissal say that Fd Trad Com Act permitted Pres to remove only for “inefficiency, neglect of duty, or malfeasance in office”
· Held: Needs good cause to dismiss
· FTC carries into effect leg’l policies and is not an arm of the executive and so should be free from exec control
· Ct distinguishes opinion in Myers from Humphrey’s by saying Myers duties were “purely executive” while Humphrey’s were “quasi-legislative/judicial” 
· Congress may require a finding of cause before an offiial exercising quasi-leg’l and quasi-judicial power may be removed
Bowsher v. Synar - Balanced Budgt & Emergency Deficit Control Act gives Comptroller General power; supposed to report to Congress and could calculate amts by which admin agencies should reduce spending and could be binding
· Comptroller is chosen by the president from three potential people nominated by Congress.  Can be impeached or removed by joint resolution of Congress
· Issue is whether Act’s deficit reduction functions could constitutionally be delegated to an officer like the Comptroller General who was subject to control of Congress
Held: No - Constitution does not allow Congress to execute laws; follows that Congress cannot grant to an officer under its control what it does not possess
· unconstitutional because the statute allows for Congressional participation (beyond impeachment) in removal of an officer charged with executing the laws
· concerned about Congress’ influence over them -  separation of powers issue
Morrison v. Olson - Watergate scandal led to Ethics in Gov’t Act  created independent counsel (IC); If AG thinks something is wrong, then does a prelim; then if reasonable grounds found to investigate, apply to a special court for app’t of an IC; Special Division picks the person and defines the scope of her JX
· IC gets all of the powers possessed by AG
· IC removed either by completion of work or AG could remove IC under good clause provision
· In 1988, allegations that Theodore Olson, Assistant AG had given false testimony to Congress
· AG applies for IC and Morrison gets appointed
· Morrison gets subpoenas for production of evidence, and Olson refused to comply saying that the Act was unconstitutional
Held: Act is cont’l: IC is an inferior officer (subject to removal by a higher exec branch official, empowered by the Act to perform only certain, lmt’d duties, office is lmt’d in JX, office is lmt’d in tenure)
	Also, Act does not violate SoP - It’s not about whether an official is “purely executive” or not – the real issue is whether the removal restrictions are of such a nature that they impede the President’s ability to perform his cont’l duty 
Does not unduly interfere with the role of the exec branch
Dissent (Scalia): The IC is not an inferior officer b/c she is not subordinate to any officer in the exec branch; she is a mini-exec b/c she is doing classic executive functions and w/ no one in charge of her so it violated SoP.  
· In order to be inferior, you have to be subordinate to another officer in the executive branch. 
· Unitary Executive Theory – that the C vests all executive power in the President – any attempt by Congress to insulate officials and agencies from complete pres’tl control is suspect and probably uncon’tl; Scalia

	
	MYERS
	HUMPHREY’S
	BOWSHER
	MORRISON

	AGENCY
	Post Office 
	Federal Trade Commission
	GAO – Gov’t Acct Office
	IC

	INDY?
	No – executive branch agency 
	Yes – independent agency
	No – agency that falls within legislative branch
	No

	APPOINTMENT
	Nomination of the President w/ advice & consent of Senate
	Appt of commsioners by Prez with advice & consent of Senate
	Prez has 3 choices given & can pick one 
	Courts of law

	CAN PRESIDENT REMOVE?
	Yes 
	Yes 
	No 
	?

	REMOVAL RESTRICTIONS
	Yes with advice & consent of Senate
	Yes – with good cause 
	Yes – impeachment or joint resolution of Congress
	AG for “good cause”

	RESTRICTIONS CONT’L
	No
	Yes
	No
	Yes

	RATIONALE
	Prez has authority to ensure laws be faithfully executed 
	Bc it’s indepenedent regulatory agency, we want to inusular it from from Prez – also exercise quasi-legislative & quasi-judiciary powers 
	Doesn’t match removal provision of “US Officer” outlined in const
	Not impairing exec

	REMEDY
	Restriction unconstitutional 
	na
	Can’t exercise power
	na



Congress can place limits on appointments and removal (good cause) but can’t layer two levels of good cause protection between the pres and an official exercising executive power. Congress can place substantive limitations on appointment and removal. 
At least reasonably appropriate to insulate an officer from executive influence when the job that officer is performing, even if it has executive aspects, would appear to need that kind of insulation. 

Free Enterprise Fund v. Public Company Accounting Oversight Board - An independent agency, Public Company Accounting Oversight Board, which enforces regulations on the accounting industry - has policy making authority to set standards, and can investigate/instigate disciplinary issues (severe sanctions!); Board members are officers of the US and are under the supervision of the SEC; SEC commissioners can remove board members only with a relatively elaborate procedure and under some unconventional “for cause” reasons; Pres can only remove SEC commissioners for cause. 
· Held: SC recognizes a separation of powers issue where Pres is prevented from exercising duty because of  “dual layers of for-cause protection.” 
· Since Pres has to go through SEC and SEC then to PCAOB both of which are under cause provisions, Pres doesn’t have enough control over the executory functions. 
· Ct strikes the removal provisions for PCAOB so they are removable at will and then SEC are still for cause which removes the dual layers. 

Presidential Oversight of Administrative Agencies
Kendall v. US. – law requires US to pay someone, President does not have discretion to order officers to not follow the law
Youngstown Sheet & Tube – Executive Order authorizing Sec of Commerce to take over steel mills; President does not have the power to take over steel mills; there is no statutory law to be executed to that effect and therea re no inherent powers that allow it
Contractors Ass’n of Eastern PA v. Labor – Executive Orders prohibiting racial discrimination and ordering affirmative action practices for gov’t contrators okay bc relevant statute authorized president to make the policy choice
Thrust of these cases: 
· Pres doesn’t have the power to order officers not to follow the law 
· when the president has statutory authority to take some kind of action and the president does it, he will most likely be acting lawfully. When the president takes an action inconsistent or contrary with existing statutes, the president is more likely to be acting unlawfully. There could be powers inherent in the president to do things even when the law doesn’t allow for it. 
· FDA v. Brown: Clinton wanted to limit the tobacco industry targeting children. Clinton made announcement to take executive action, FDA started a proposed rule and followed ‘notice and comment’ procedures in congruence with Clinton’s statement. Challenged by tobacco company. Ct says executive cannot dictate what rules have to be followed because that is exercising legislative control. President cannot interfere with adjudication. 

Remaining Structural Con’tl Restraints: Authority to Adjudicate
· Art 3, §1: “The Judicial Power of the United States, shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish
· Art. 3, §2: “The judicial power shall extend to all cases and controversies.
· two purposes served by article III:
· protect the role of an independent judiciary in the constitutional scheme
· protect the right to have claims decided by judges who are free from potential domination by other branches of government 
· Article I Courts
· Administrative Tribunals; legislative Courts. Find facts, apply law, bind parties. Not authorized by Article III of constitution
· But review by Article III Courts satisfy constitutional requirement.
· Judges can be removed for cause; whereas Article III judges have to be impeached.
· Old way of determining an agency’s Adjudicative Powers:
· public rights: claims against the government may be assigned to administrative agencies
· private rights: agencies only allowed to hear claims between private parties under certain conditions - can be judicially reviewed and agency helps with fact finding. Not ok where art III ct review is minimal and parties don’t consent to forum. 
· Current Law: there is no categorical bar to adjudication of private rights disputes, but instead we use a multi-factor test to determine whether assignment would violate the separation of powers. Factors to consider: (balancing test – mushy)
1. the extent to which the “essential attributes of judicial power” are reserved to Article III courts
2. The extent to which the non-Article III forum exercises the range of jurisdiction and powers normally vested only in Article III courts
3. the origins and importance of the right to be adjudicated
4. the concerns that drove Congress to depart from the requirements of Article III
· What do these factors mean? (Emanuel’s pg 25)
· agency adjudication more likely to be ok if it involves particular area of law agency is familiar with
· private rights dispute should only be enforceable under article III ct
·  judicial review should be available
· agency should only have powers to resolve issue at hand and not issue writs or preside over jury trial
· private parties should retain option to hear case in Article III ct 

	Murray’s Lessee
	Executive officials acting pursuant to a statuted acted to collect a debt owed to the US; can be judicially reviewed
	Executive officials can adjudicate “public rights”; eg, debt 
collection, taxes owed, breach of K claims against gov’t

	Crowell v. Benson
	Admin tribunal determiens worker comp awards (private v. private); can be judicially reviewed
	Okay, bc Art 3 courts can get help from adjuncts – no Art 3 entities that do the chores – fact finding (eg, magistrate judges)

	Northern Pipeline
	BKR judges authorized to adjudicate state breach of K claims without parties’ consent and with lmt’d Art 3 court review
	Not okay, private rights dispute; parties don’t consent to forum and Art 3 review is minimal




CFTC v. Schor - Commodity Exchange Act empowered the Commodity Futures Trading Commission allowed commission to adjudicate state law counterclaims “arising out of the transaction or occurrence or series of transactions/occurrences set forth in the complaint.”
· Schor brought lawsuit against broker; saying broker exceeded amount in Schor’s account. Conti then counterclaimed for balance. 
· Holding: ability for CFTC to hear counterclaims is not unconstitutional.
· Purpose of Article III courts is to guarantee independent and impartial adjudication to protect private interests rather than structural interests
· Public Rights Doctrine: when congress selects quasi-judicial method of resolving matters that could be determined by executive/legislative branches, the danger of encroaching on judicial branch is less than when private rights are being adjudicated, sicne they are normally within judciairy
· Public rights claims- created by congress giving individual a private cause of action to protect statutory rights… 
· Protect rights to have claims decided by judges free from influence of other branches- Schor waived this right when he elected to be in front of commission instead of federal court
· Limited, extremely narrow area of law won’t affect balance of powers

II. JUDICIAL REVIEW OF AGENCY DECISIONS 
1. Introduction to Judicial Review and the APA
The Presumption of Judicial Review: 
§701. This chapter applies, according to the provisions thereof, except to the extent that… 
a. statutes preclude judicial review; or
b. agency action is committed to agency discretion by law

Standard/Scope of Review: Unless statute states otherwise, standard of review is detr’d by apply’g §706. 
§706:  To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions; and determine the meaning or applicability of the terms of an agency action. The court shall:
1. Compel agency action unlawfully withheld or unreasonably delayed; and 
2. hold unlawful and set aside agency action, findings and conclusions found to be -
a. arbitrary, capricious, an abuse of discretion or otherwise not in accordance with law;
i. arbitrary and capricious test applies to all agency actions (mainly informal rulemaking and informal agency action) except those subject to substantial evidence review (where there is formal adjudication or rulemaking) 
b. contrary to constitutional right, power, privilege or immunity;
c.  in excess of statutory jdx, authority, or limitations or short of statutory right;
d. without observance of procedure required by law;
e. unsupported by substantial evidence in a case subject to sections 556 and 557 or otherwise reviewed on the record of an agency hearing provided by statute;
i. substantial evidence review applies to formal adjudication and formal rulemaking
f. unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court
Citizens to Preserve Overton Park v. Volpe - statute requires the Secretary of Federal Highway Administration “shall not approve any program or project” that requires the use of any parkland unless:
1. There is no feasible and prudent alternative to the use of such land 
2. Program includes all possible planning to minimize harm to such park…  Secretary then approved a highway to be built through TN park:
Held: Remanded; formal findings were not required under APA Section 706, but a finding based solely on affidavits prepared for trial was insufficient. The review on remand was to be based on the whole administrative record that was before the Secretary at the time he made his decision. 
· Threshold Q: whether petitioners are entitled to any judicial review
· Yes under §701: Here, Congress did not prohibit judicial review and Sec’s decision does not fall within the exception for action “comitted to agency discretion” – this is very narrow exception
· So, yes there is law to apply and discretion exemption is not applicable – So, what is the standard for review?
· Not substantial evidence test - This is only okay when the agency action is taken pursuant to a rulemaking provision of the APA itself or when agency action is based on a public adjudicatory hearing
· Here, not an exercise of rulemaking function
· Not De novo review - Only okay when action is adjudicatory and agency factfinding procedures inadeq or when there may be indep judicial factfinding when issues that were not before the agency are raised in a proceedign to enforce nonadjud agency action
· Neither exists here
· So, use the generally applicable standards of 706 – require the reviewing ct to engage in a substantial inquiry
· Court needs to decide whether Sec acted within scope of his authority, whether followed procedural reqs
· Court needs to look at everything the Sec was considering at time of action (but not mental processes)

· SEC v. Chenery – SEC had ruled that public utility holding co. could not convert shares of the old co. they had purchased in anticipation of reorganization; only justification it gives is “principle of fiduciary duty”; later offers another justification on PUHCA
· Held: fiduciary duty argument not enough, Court won’t consider other justifications
· Professor Stack says Chenery supports non delegation doctrine principle that Congress must condition the exercise of authority upon an agency’s stating the grounds for its invocation of the statutory authority
· United States v. Morgan – Morgan files complaint saying that Sec never personally hear or examined evidence on arguments about setting rates for buying/selling livestock at Kansas City stockyards
· Held: DC originally dismisses saying no claim for relief; SC reverses saying that it would violate the statutory right to a “full hearing”; “The one who decides must hear”
· On remand, DC allows the Sec to be interrogated about his personal role in the decision
· On appeal SC reverses for different reasons, but says, “It was not the function of the court to probe the mental processes of the Secretary”
· Camp v. Pitts – issue was legal adequacy of a decision by Comptroller of Currency to deny a national bank charter to respondents; CoA finds his brief explanation unacceptable and remands for a trial de novo
· Held: SC reverses saying failure to explain admin decision did not warrant de novo review
· Instead, obtain such add’l explanation of the reasons as may be necessary

2. Arbitrary and Capricious Review of Questions of Fact or Policy
· 7062A holds unlawful and sets aside agency action, findings, and conclusions found to be “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law”
· Basically everyone just says “arbitrariness”
· It is not procedurally constrained and may be applied to any agency action
· However, practically, generally just determinations not subject to substantial evidence reviews (like informal rulemaking and informal ajudications)
· It’s the catch-all
· Originally, was highly deferential
· Pacific States Box & Basket Co. v. White – rule on standards for raspberry/strawberry boxes was given deference; Reflects permissive judicial attitude towards admin policymakers
· New Deal: faith that modern social and economic problems required an expert’s attention
· This faith began to wane in the late 1960s (dissatisfaction with admin decisions/performance)
· Greater Boston TV Corp. v. FCC – insistence that the agency articulate with reasonable clarity its reasons for decision and identify significance of the crucial facts
· Check to see if agency has taken a “hard look” at the problem
· Now more judicial supervision – “partnership” “collaborative instrumentalities of justice”
· Reasoned decision promotes public interest
· New era of aggressive judicial review

When is an agency rule arbitrary and capricious? Normally an agency rule would be arbitrary and capricious if:
· the agency has relied on factors which Congress has not intended it to consider, 
· entirely failed to consider an important aspect of the problem, 
· offered an explanation for its decision that runs counter to the evidence before the agency or 
· is so implausible that it could not be ascribed to a difference in view or the product of agency expertise. (doesn’t make any sense, seems crazy) 
Conducting an A&C Review: courts must keep in mind that: “1. while the inquiry is searching and careful, 2) the stanard of review is a narrow one and the court is not empowered to substitute its judgment for that of the agency.”

Reviewing Questions of Policy: In applying A&C review to questions of policy, the ct has insisted on (aka the hard look review): 
· agencies must apply the correct legal standard
· agencies must consider relevant factors as established by Congress in the statute
· agencies must consider alternatives to their proposals
· agencies must explain their conclusions on issues raised during the decisionmaking process
· agency policy changes are still subject to arbitrary, capricious review

Revocation of a Rule/Deregulation: (revocation done through rulemaking, so subject to JR)
Motor Vehicle Manufacturer’s Ass’n v. State Farm – proposed standard requiring installation of passive restraints; MF can choose bw automatic seatbelts and airbags; finds out most will use automatic seatbelts (which are detachable), so revokes the requirement
· Held: Agency did not supply a reasoned analysis; agency is entitle to change its view, but is obligated to explain its reasons for doing so 
· Ct seems to suggest that if you can make a persuasive argument that a decision should have considered some important information or policy choice that didn’t get adequate attention, that might be enough to find it arbitrary and capricious. 
· Recissions or modification of a standard is subjec to A&C
· A&C is narrow and a court does not sub its judgement for the agency’s; however, an agency must examine the relevant data and articulate a satisfactory explanation includng a rational connection bw the facts found and the choice made
· It is A&C if: relied on factors Congress had not intended them to consider, failed to consider an important aspect of the problem, explanation runs counter to evidence before the agency, or is so implausible
· Also, didn’t properly consider other alternatives:
· Agency never explained why they didn’t just modify 208 to require airbags
· Agency was too quick to dismiss the safety benefits of automatic seatbelts
· Agency should have considered non-detachable passive restraints 
 State Farm and “hard look” judicial review of rulemaking.
· NCCB – challenge to an FCC rule prospectively prohibiting daily newspapers from obtaining licenses to operation radio or TV stations in the same market area, but FCC refused to apply new policy to require divestitutre of most existing newspaper broadcase combos
· Held: Allows; forecast of the diretion in which future public interest lies not req’d
· Baltimore Gas – Commissio predicts zero-release method of waste storage would be found before the need arose to store spent radioactive fule from an plant to be  licensed in the future
· Held: Allows; making predictions within its special area of expertise, at the frontiers of science
· State Farm has not been cited a whole lot – what does this suggest about Court’s hard look review
5. Rescission and nonadoption of rules. – 
· NRDC v. SEC – SEC argues that inaction should not be subject to judicial scrutiny at all; Court says subject to at least a minimal level of judicial scrutiny
· WWHT v. FCC – Court finds acceptable the agency’s brief explanation for rejecting the rulemaking request; scope of review very narrow

Changes in Policy:
FCC v. Fox Television – FCC enforces statutory ban on the broadcast of any indecent language; recently changed a longstanding policy concering the fleeting use of offensive language on TV; TV network that was disciplined under the new policy argued that standard of review should be heightened when an agency changes its policy, but Ct rejects, holding that the A&C revew is not affected by the fact that an agency has changed its view; however, agency must be aware of, and explain, the change
“Agency need not demonstrate to a court’s satisfaction that the reasons for the new policy are better than the reasons for the old one; it suffices that the new policy is permissible under the statute, that there are good reasons for it, and that the agency believes it to be better, which the conscious change of course adequately indicates.”
“The FCC failed adequately to explain why it changed its indecency policy…Its explanation fails to discuss two critical factors,…Its explanation instead discussed several factors well known to it the first time around, which by themselves provide no siginficant justification for a change of policy.  Consequently, the FCC decision is “arbitrary, capricious, an abuse of discretion.”

Agency Decisions not to Act:
Massachusetts v. EPA – EPA states that it is within the scope of EPA’s authority to regulate greenhouse gas emissions, but declines to exercise authority to do so  denies petition because: 1). Scientific uncertainty – what’s the causal relationship, if any, bw greenhouse gas emissions and global warning, 2.) Regulation would interfere with President’s “comprehensive approach” to global warming, 3) Regulation would impair negotiations with foreign countries
· Statute: The Administrator shall by regulation prescribe…standards applicable to the emission of any air pollutant from any class or classes of new motor vehicles or new motor vehicle engines, which in his judgment cause, or contribute to, air pollution which may reasonably be anticipated to endanger public health or welfare.”
· Held: Ct says EPA should have acted and sets aside agency decision. EPA can only avoid taking action if greenhouse gases do not contribute to climate change and provides some reasoning as to why they believe that. Non-statutory policy reasons for not regulating greenhouse gasses are irrelevant. 
· Refusals to promulgate rules are thus susceptible to judicial review, though such review is “extremely limited” and “highly deferential”…We therfore may reverse any such action found to be arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”
Takeaways: Broad form of review – applied to all kinds – how depends a lot on context of agency’s decision
1. Practical: Bias of selection of cases; where court is more likely to set aside than in normal circumstances; Ordinarly, A&C will look more deferential
2. A&C review can change depending on nature of the agency decision that’s being reviewed and statuory language that creates the mandade  - connection bw action and mandate
a. Generalized form of review – can depend on what agency’s doing
b. Changing: State Farm extra scrutiny, but Fox says no extra scrutiny
c. EPA – narrow and deferential but sets aside anyway – closer connection bw what court thinks the statute requires 

3. Judicial Review of Questions of Law
Question: When reviewing the interpretation of a statute rendered by an admin agency, to what extent should the court defer to the agency’s reading?

Application of law to particular facts: Traditionally, courts give deference to agency decisions
· NLRB v. Hearst Publications, Inc – NLR told Hearst to bargain collectively with its newsboys, finding that the newsboys were employees of Hearst, as the term is used in the NLR Act; Hearst argues they’re independent contractors
· Held: Yes, employees – where question is one of specific application of a broad statutory term in which the agency administering the statute must determine it initially, reviewing court’s function is liited
· Accept if it has “warrant in the record and a reasonable basis in the law”

Statutory Interpretation: The Chevron Test: unless Congress has directly spoken to the precise issue in question, courts should defer to agencies on questions of statutory interpretation as long as the agency arrived at a reasonable or permissive construction of the statute

Chevron v. NRDC – big deal – Under Clean Air Act, EPA is to “regulate new or modified major stationary sources of air pollution”; EPA defines “stationary source” as a bubble concept, in which an entire factory complex might be a single stationary source, rather than as individual smokestacks; Congress had not directly spoken to this issue
Held: Since Congress had not direcly spoken to the issue, the term “stationary source” was ambiguous and the agency’s defintion was permissible bc it fell within the range of meanings that “stationary source” could bear

Chevron Two Step Analysis:
1. Has Congress has directly spoken to the precise question at issue? 
· “When a court reviews an agency’s construction of the statute which it administers, it is confronted with two questions.  First, always, is the question whether Congress has directly spoken to the precise question at issue.  If the intent of Congress is clear, that is the end of the matter; for the court, as well as the agency must give effect to the unambiguously expressed intent of Congress.” Footnote 9
a. If the intent of congress is clear, then have to follow congressional intent.
b. If agency didn’t follow, ct should replace agency’s interpretation with Congress’. 
c. to determine, use traditional tools of statutory interpretation: language, structure, purpose and legislative history
i. “The judiciary is the final authority on issues of statutory construction and must reject adminsitrative constructions which are contrary to clear congressional intent.  If a court employing traditional tools of statutory construction, ascertains that Congress had an intention on the preceise question at issue, that intention is the law and must be given effect.”
ii. case law suggests we MAY be able to look outside the language of the statute to determine congressional intent: B&W Tobacco
2. If the direct issue is not addressed by Congress (silent or ambiguous), we look to see whether Agency’s interpretation is based on “permissible construction of statute.” 
· “If, however, the Court determines Congress has not directly addressed the precise question at issue, the court does not simply impose its own construction on the statute, as would be necessary in the absence of an administrative interpretation.  Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the agency’s answer is based on a permissible construction of the statute.”
a. In determining what is permissible, determine whether Congress explicitly or implicitly left gap for agency to fill:
i. If EXPLICITLY left, agency decision is subject to arbitrary, capricious review
ii. If IMPLICITLY left, agency decision is subject to a “reasonable interpretation” review - ask is this a sufficiently rational interpretation? highly deferential 
b. If the agency’s interpretation is reasonable or permissible, the ct upholds the agency interpretation even if the court does not believe it is the best interpretation. 
The power of an administrative agency to administer a congressionally created program necessarily requires the formulation of policy and the making of rules to fill any gap left, implicity or explicity, by Congress
If Congress has explicitly left a gap for the agency to fill, there is an express delegation of authority to the agency to elucidate a specific provision of the statute by regulation.  Such legislative regulations are given controlling weight unless the are arbitrary, capricious, or manifestly contrary to the statute.”
Sometimes the legislative delegation to an agency on a particular question is implicit rather than explicit.  In such a case, a court may not substitute its own construction of a statutory provision for a reasonable interpretation made by the administrator of an agency.
Application of Chevron:
Babbit v. Sweet Home - Endangered Species Act makes it unlawful for a person to “Take” any endangered or threatened species; “Take” defined as harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, collect or attempt to engage in such conduct; act does not further define the terms it uses to define “take.”; The agency which implements statute, however, defines“harm” as “an act which actually kills or injures wildlife (may include significant habitat modification or degradation where it actually kills or injures wildlife  by significantly impairing essential behavioral patterns including breeding, feeding or sheltering.” 
· Held: Chevron applied; Congress hasn’t unambiguously addressed this precise question and left a gap for the agency to fill and decides that their interpretation was reasonable .
· Dissent: Scalia thinks Congress has spoken and there is an answer so we don’t need Chevron analysis and the word harm should be limited within the definition of the word “take” and the agency’s definition expands “take” too far 
FDA v. Brown & Williamson Tobacco – FDA issued a rule designed to prevent market of tobacco products to young people  claims it had legal authority to regulate tobacco products because nicotine was a “drug” and cigarettes were “drug delivery devices”; Drug: “articles intended to affect the structure or any function of the body”; Device: “an instrument, apparatus, implementation, machine, contrivance, intended to affect the structure or any function of the body”; Tobacco industry challenges based on structure/history of the Act
· Held: Not going to defer to agency’s expansive construction – looked at Congressional history, tobacco’s political history, breadth of authority asserted
Massachusetts v. EPA - EPA argues a lack of statutory authority to regulate greenhouse gas emissions for cars; EPA says climate change is a huge deal with its own political history and huge social/political/economic impact so EPA shouldn’t touch it until Congress specifically says it’s ok; Are greenhouse gases defined by the act as “any air pollution agent or combination of such agents, including any physical, chemical, substance or matter which is emitted into or otherwise enters the ambient air.”
·  Held: Ct (Stevens) says Congress has spoken and that greenhouse gases clearly fall into definition of ‘air pollutant.” ’EPA has authority to regulate and the statute is unambiguous.
· Dissent: (Scalia) says that air pollutant is an ambiguous term so we have to decide if reading air pollutant as not including greenhouse gases permissible and Scalia thinks that it is. (Get to step two of Chevron). 
· Note: a little different bc trying to say it didn’t have authority to regulate

Skidmore Deference: 
Skidmore v. Swift & Co. – Mem employed as firefighters in Swift’s plant sued to recover payment for overtime; they say that time spent in the fire hall at night while on call was work under FLSA
· Held: Trial court should have given some deference to Admin’s interpretation of “work time”
· While not controlling on courts because of their authority, interpretations of Admin are a body of experience and informed judgement to which courts may properly resort fo guidance
United States v. Mead Corp – Customs fixes final classificatoins of imports and then applies the rate of duty applicable to merchandise; ruling letter represents official position of the customs service; Customs changed Mead’s imports from day planners to diaries and subjected them to a higher tariff
· Held: Tariff classification not subject to Chevron deference, but yes to Skidmore deference
· When Congress intended that the agency speaks with the force of law when it addresses ambiguity in a statute or fills a gap in enacted law an issue Congress had not intended, a reviwing court is obliged to accept agency position if Congress has not spoken to the point and the agency’s interpretation is reasonable (Chevron Deference)
· Explicit delegation is a good indicator of delegation meriting Chevron treatment in express congressional authorizations to engage in the process of rulemaking or adjudication that produces regulatiosn or ruling for which deference is due
· Here, no Chevron bc not formal rulemaking: 
· Congress gave no indication that it meant to delegate authority to Customs to issue classification rulings with the force of law
· Don’t generally engage in notice-and-comment practice when issuing
· Agency makes clear that binding character stops short of 3Ps
· Plus, sheer volume of them being issued shows that no force of law
National Cable and Telecommunications v. Brand X Internet Services – FCC is interpreting “telecommunication service”; if cable modem is a tc service, then FCC regulates it; commission reasoned that cable modem services are not tc services in addition to information services; issue was whetehr this finding of the commission requires Chevron deference
· Held: Yes, Chevron; even though they sort of overruled the ninth circuit - agencies are free to change statutory interpretations as long as the prior interpretation was compelled by Congress’ clear intent. 
· A court’s prior judicial construction of a statute trumps an agency construction otherwise entitled to Chevron defreence only if the prior court decision holds that its construction follows from the unambiguous termso f the statues and thus leaves no room for agency discretion

When to Apply Chevron Deference: only when an agency has been delegated the power to make rules or issue orders with the force of law.
· Use a totality of the circumstances test considering factors like: 
a) where rulings don’t create precedent, less likely to get Chevron deference (ex: in the mead case’s ruling letters) 
b) because an administrative body can have its own trial and find its own facts suggests to the ct the letters do not have the force and effect of law
c) the frequency of rulemaking may indicate that Congress did not intend for it to be law / binding - no Chevron
d) Where there is a formal rulemaking process or formal adjudication required, more likely that Congress meant for it to have force and effect of law and therefore gets Chevron deference. 
e) If they use informal rulemaking, they MAY get chevron deference. 
· note that the procedures the agency uses is not determinative of Chevron deference - even if they use formal rulemaking they may not get Chevron and even if they don’t, they may get Chevron. Above is just a GENERAL rule. 

Where Congress gives an agency authority to make rules that DO NOT have the force and effect of law, they get Skidmore Deference
What is Skidmore deference? agency’s interpretation may merit some deference whatever its form given the specialized experience and broader investigations and information available to the agency, and given the value of uniformity in its administrative and judicial understanding of what a national law requires.
1. “Agency interpretations are entilted to respect…but only to the extent that those interpretations have the power to persuade”
a. aka no deference
2. Courts decide how much to defer to agency interpretative decsiosn based on the “thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncments, and all those factors which give it power to persuade, if lacking power to control”
· Factors when Congress did not intend Agency to act with force of law
1. Classifications don’t have more than two parties; doesn’t bind large %
2. Independent review de novo of agency decision
3. No formal rule making procedure
a. Look for interpretations contained in opinion letters, policy statements, agency manuals, enforcement guidelines – all lack force of law
4. Volume of regulations, classifications (mead- 10,000 a year proved that the classifications were not laws)
· Factors when Congress did intend Agency to act with force of law
1. Rulemaking through formal procedure notice and comment
2. Totality of circumstances test

Process: agency comes in with their interpretation of a statute
A. Is this a statute that the agency is supposed to be administering? 
B. Did Congress precisely speak to whatever we’re supposed to do? (if no ambiguity, we do what Congress said!)
C. If not, what is the agency’s authority? Did Congress delegate to/intend the agency the ability to make rules that have the force and effect of law - through formal adjudication, informal rulemaking, etc.?  
1. if yes, that suggests that there will be Chevron deference because Congress wanted them to have the authority. Then we must see whether it is implicit or explicit though that all leads to the same question of whether it was permissible/reasonable. What agency has done is probably ok! 
a) note that the procedures the agency uses is not determinative of Chevron deference - even if they use formal rulemaking they may not get Chevron and even if they don’t, they may get Chevron. Above is just a GENERAL rule. 
2. if no, then Mead tells us to use Skidmore deference - aka not really any deference at all. Just look at what administrators did, taking into account that they are experts, and if we agree with what they did and their reasoning then affirmed! 

4. Judicial Review of Fact or Policy – Substantial Evidence Test
When?
· SET is the standard of review for formal agency adjudication and formal rulemaking conducted under APA §556 & 557
· Also, some enabling acts specify that the SET applies to that particular agency’s informal rulemaking

What is Substantial Evidence? – “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion”
· A court performing SET must look at the whole record, not just the evidence supporting the agency’s decision

706 in Formal Adjudication: In most cases, initial adjudicatory decisions are made by an ALJ and appealed within the agency before judicial review sought. 
· The initial decision ALJ makes is party of the record of agency proceedings that are reviewed
· So, when an agency reverses a decidion on appeal, reviewing court must take the reversal into account in deciding whether the agency’s decision is supported by substantial evidence
Universal Camera – NLRB investigated an employee who was improperly discharged; Chairman supposedly testified before the NLRB against UC and claims to have been fired bc of it; C presents evidence and Trial Examiner makes findings of fact; Board reverses the trial examiner’s findings of fact and makes their own
· Case gets appeal for JR and the SC says you look at both the Trial Examiner and the Board’s findings – the whole record
· Must take the initial decisionmaker’s opinion into account when deciding whether the agency’s conclusiosn are supported by substantial evidence
· “evidence supporting a conclusion may be less substantial when an impartial, experienced examiner who has observed the witnesses and lived with the case has drawn conclusiosn different from the Board’s than when he has reached the same conclusion
· 2nd Circuit  goes back and says board was wrong for reversing trial examiner's findings because that was supported by substantial evidence and the board did not have substantial evidence that the trial examiner didn’t have substantial evidence. COA cannot reverse unless the evidence supporting the agency decision overwhelms the credibility findings of the ALJ. 
· Evidence supporting the agency’s decision was not enough to overwhelm the credibility findings of the ALJ

706 in Informal Rulemaking (Statutorily Imposed)
· Why would Congress include substantial evidence review instead of arbitrary and capricious review for some standards?
1. substantial evidence gives courts a wider breadth of control/ restricts agencies a little more
2. regulations usually happen = slowly in formal rulemaking so this gives cts more control over more hastily made decisions
3. when the subject of the rulemaking lends itself to a lot of factual determinations / policy determinations, Congress may want to give cts more control 
Industrial Union Dept, AFL-CIO v. American Petroleum Institute (The Benzene Case) - Exposure to benzene causes cancer; No conclusive evidence linked benzene and leukemia at exposure less than 10 ppm but OSHA ordered level max to 1 ppm; Relied on secretary’s policy that wherever the toxic material to be regulated is a carcinogen, then there is a duty to set the limit at the lowest feasible level that will not impair validity of industries regulated.
· Held: A rulemaking can be set aside if the rulemaking is not supported by substantial evidence; Here, not supported by substantial evidence because secretary needs to make a finding that they didn’t make - need to show that long-term exposure to 10 ppm of benzene presents a significant risk of material health impairment
· Does SET make a difference? Doubtful, but may allow for greater judicial scrutiny of the scientif or factual bases of agency rulemaking? – could explain the Benzene case a little better

Judicial Remedies for Unlawful Agency Action??

III. AVAILABILITY OF JUDICIAL REVIEW
Jursidiction, Reviewability,  Standing, Appropriate Timing- MUST HAVE ALL OF THESE BEFORE REIVEW IS AVAILIABLE.
1. Jurisdiction – whether or not a court has the power to hear the dispute
a. Need a statute for federal JX: here, will be enabling/organic act – will describe
i. Does the enabling act/organic act for the Agency define the JX for federal courts?
b. 28 USC 1331 – Federal Question. “The district court shall have original jurisdiction of all civil actions arising under the Constitution, laws or treaties of the United States.”
c. The prevailing view is that APA 702 is NOT jurisdictional
d. General Rule: appeals courts have jx when an administrative record exists and district courts have jx when a record does not exist.
i. Reasoning: District cts, as fact finders make the record, and can cope better with evidence
ii. Some require automatically have to be reviewed by district cts- decisions about compensation for welfare, rights, benefits, etc
iii. If Enabling Act is silent, can file at district ct but modern trend is go to Court of Appeals first. 

2. Reviewability – whether there is a claim or cause of action; questions presented are unreviewable
5 U.S.C. §704 Actions Reviewable. 
“Agency Action made reviewable by statute and final agency action for which there is no other adquate remedy in a court are subject to judicial review.  A preliminary, procedural, or intermediate agency action or ruling not directly reviewable is subject to review on review of the final agency action.  Except as otherwise expressly erquired by statute, agency action otherwise final is final for the purposes of this section whether or not there has been presented or determined an application for a declaratory order, for any form of reconsideration, or, unless the agency otherwise requires by rule and provides that the action meanwhile is inoperative, for an appeal to superior agency authority.”
· What’s reviewable? Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in court
· Presumption of judicial review
· The preliminary review is not subject to review until the final action has happened

Agency Action
Section 706: Scope of Review: To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall—
1. Compel agency action unlawfully withheld or unreasonably delay
551(3) Agency Action includes the whole or a part of an agency rule, order, license, sanction, relief, or the equivalent or denial therof, or failure to act; 
· Rule: agency action, even failure to act, needs to be a discrete action. failure to act means a failure to do one of those discrete things.
· Norton v. Southern Utah Wilderness Alliance - (BLM) is responsible for protecting land (wilderness study area) which might be designated as “wilderness land” while Congress makes the decision of whether it should ultimately be designated as wilderness; if designates as wilderness study area they “shall continue to manage such lands in a manner so as not to impair the suitability of such areas for preservation as wilderness.”; upset about ORVs on the wilderness study land; filed suit under the Administrative Procedure Act to “compel agency action unlawfully withheld or unreasonably delayed” 
· Held: Ct says they can review but only if the agency took an action that they were required to do that was unlawfully withheld or unreasonably delayed; no agency action here - the agency doesn’t have to do anything in particular so there is discrete action to take 

Statutory Preclusion of Review
Section 701: Application and definitions: This chapter applies, according to the provisions thereof, except to the extent that:
1. statutes preclude judicial review (the statue meaning Enabling Act- APA presumes judicial review)
2. agency action is committed to agency discretion by law.
Policy for statutory preclusion of review:
· Protect courts from over litigations of minute decisions in agency
· Defer to technical expertise of agency
· Insulation from politics
· Uniform decisions
For a statute to preclude judicial review, it should explicitly mention judicial review.
Factors in determining if there is a statutory preclusion of review:
1. Constitutional Challenge: if agency could make final decision on constitutionality, could effect pass a law that is unconstitutional that is precluded by review. Challenges of constitutionally  will not overburden the court; expertise of agency does not extend to constitutional law
a. If it’s a Cont’l challenge, the court is actually reviewing Congress decision, not the agency
Johnson v. Robison -  Conscientious objector doesn’t go on active duty and the veterans administration denies his benefits because they say alternative service doesn’t count; VA statute precludes judicial review because of efficiency and bc determinations are highly technical
· Statute: the decisions of the administrator on any question of law or fact under any law administered by veterans’ administration providing benefits for veterans and their dependents or survivors shall be final and conclusive and no other official or any ocurt shall have power or jurisdiction to review ay such decision by an action.
· Held: Constitutional claims were not precluded so they can go forward
· Statute can be read two ways - broad reading: veterans administrator cannot be questioned; narrow reading: va’s ruling is only not reviewable if it arose from a law administered by the VA . 
· Congress made the distinction between active duty - VA was just applying those rules - so here it seems more like a challenge to the statute 
2. The idea that congress could preclude questions of constitutional sufficiency is questionable - because then congress could make an unconstitutional law and then make it non-reviewable
3. cases where there are individualized factual determinations made by the agency may be less likely to be available for judicial review because we defer to the agency’s expertise
4. if it is the kind of case where we are concerned about the burden on the federal cts (ex: cause a lot of litigation), as we try to understand what statutes mean we may preclude those from judicial review 
5. An explicit statutory bar of judicial review of determinations on merits of individual cases may not bar review of general challenges to the administration of the program 
McNary v. Haitian Refugee Center, Inc - AG can adjust status of undocumented worker to Special Agricultural Workers (SAW) after personal interviewings, handling pay stubs, etc.; class of haitian refugees are denied SAW status, so they file a class action suit in the DC under 1331 challenging the procedure used at the hearing - a constitutional claim founded on due process created by the process that exists which does not adequately protect the workers.
· Review statute: “There shall be no administrative or judicial review of a determination respecting an application for adjustment of status under this section except in accordance with this subsection.” “There shall be review of such a denial only in the judicial review of an order of exclusion or deportation under this title”. 
· Held: district ct is ok to get review because the statute disallows individual claims but this is a class - reads the statute to say that these are not about individualized determinations 
· Courts have power to hear constitutional and statutory challenges. Otherwise, judicial review could only happen at deportation stage if applicants voluntarily submit themselves to be deported. Statute specifically denies individual denial, but this is about a pattern of unconstitutional practices.
So, Things to Consider: How figure out scope of preclusion?
· General Idea is that there is presumption in favor of Judicial Review
· Ask is the decision one of the agency or of Congress?  If it is one of Congress (like Robison), likely to get JR
· Cont’l challenges are not too burdensome on the courts – relatively infrequent
· More likely to be precluded when: issue is particularized, agency expertise, military sensitive policy, etc; ask if decision would interfere too much with agency policy
· Another Q to consider (McNary): how likely is it that issue is actually going to be reviewed within the agency statutory scheme of review – if not, then that’s a considering factor

Committed to Agency Discretion by Law (701a(2))
Categories that are not given review:
1. Statue is so broadly written there is no meaningful standard against which to judge the agency’s exercise of discretion
2. Statute positively assigns disretion to the agency- affirmatively places and unreviewable determination in the power of the direction
a. “deeming clauses”: statute suggests that Congress intended for agency to have final authority over the decision (also Webster v. Doe)
3. The common law of judicial review of admin agencies identifies categories of action that courts may not review (Scalia)
Overton Park – bars where this is no law for a court to apply; statute is “drawn in such broad terms that in a given case there is no law to apply”
Webster v. Doe - P employed by the CIA, admitted to being gay and was fired supposedly because he was a threat to national security;P says their decision to fire him was arbitrary and capricious and some constitutional claims as well; CIA (D) says that it is unreviewable because the decision to fire was committed to agency discretion by law. 
· Statute: “The director of the CIA may, in his discretion, terminate the employment of an officer or employee of the Agency whenever he shall deem termination necessary or advisable in the interests of the United States.”
· Held: Not reviewable - Director’s power to terminate employees “whenever he shall deem such termination necessary or advisable in the interest of the US” was so vague that it did not supply cts with law to apply to determine whether the director’s decision was within statutory bounds. 

Prosecutorial Discretion - a special common law category of committed to agency discretion by law. there is a presumption againts review of agency exercises of prosecutorial discretion - aka agency decisions involving when to take enforcement actions for violations within the agency’s jdx. 
· May be reviewable when the “substantive statute has provided guidelines for the agency to follow in exercising its enforcement powers.” 
· However, the review is usually VERY deferential and agency decision upheld unless there is no rational reason for failure to prosecute. 
Dunlap v. Bachowski - Bachowski was defeated in United Steelworkers of America election filed a complaint with Secretary of labor alleging fraud elections and to investigate; Secretary did investigations and then determined that setting aside the judgment was not warranted.
· Statute: “If the Secretary finds probable cause to believe that a violation…has occurred and has not been remedied, he shall within sixty days, after the filing of such complaint, bring a civil action against the labor organization…to set aside the invalid election.”
· Held: not committed to agency discretion bc there was mandatory language that required prosecutorial discretion… as opposed to heckler, where secretary could but didn’t have to
Heckler v. Chaney - deathrow prison inmates petitioned FDA, saying drugs used for lethal injunction violated the federal food, drug, and cosmetic act- and requested the FDA to take enforcement actions to prevent use of these drugs ‘off the label’- ie. Drugs had not been tested for what they were used for (potentially could be causing a lot of pain); FDA refused- interference with criminal justice system; even if they could they would decline in their discretion b/c does not pose serious danger to public
· Statute: secretary is authorized to conduct examination and recommend prosecution. 
· Held: presumption of unreviewability applies where there is refusal to take enforcement steps because agency is expert at balancing complex factors

Regulatory Delay – Generally reluctant to review action for excessive delay (don’t want to infringe) 
· But, sometimes so extreme and such excessively delay when it is statutorily required, a court will find delay reviewable and order them to act 
Public Citizen Health Research Group v. Chao - P wants OSHA to lower the permissible exposure level of hexavalent chromium; P petitioned for OSHA to reduce immediately under “emergency” standard but OSHA wanted time to investigate and they delayed regulating further for nine years;  OSHA makes excuses: didn’t have a director, 9/11, Hopkins study didn’t cover all the issues and the rulemaking process takes lots of time
· Held: inaction exceeded bounds of reaosonableness – compelled to move

Resource Allocation -  Congress can give a lump sum appropriation to an agency without telling them how to spend it
· as long as agency using within the general scope of their authority, can spend how they please one year and change it the next and that is not reviewable 
Lincoln v. Vigil - Indian Health Service uses money appropriated by Congress to provide healthcare services for native americans; terminate the Indian Children’s Program (no expressly appropriated funds); sued saying they didn’t have lawful authority to shut down the program under the APA. 
· Held: Not reviewable - “lump sum” appropriation is an administrative decision traditionally regarded as committed to agency discretion

3. Standing – party bringing the claim is not suitable, not appropriate to bring the claim

APA Standing Right of Review 702: Title 5: A person suffering legal wrong because of agency action or adversely affected or aggrieved by agency action within the meaning of a relevant statute is entitled to review thereof
· Hypo: Agency fails to take an enforcement action after an injury occurs to an employee
· Who has standing? Injured party, Co-Worker, Union
· How about a law student? NO only if you are an aggrieved party. 

Association of Data Processing Service Organization v. Camp - Comptroller of the Currency allows banks to sell data processing services to other entities which they were previously barred from doing; Data processing people, the bank’s competitors, get upset
· Statute: 12 USC 1864- “No bank service corporation may engae in any activity other than the performance of banking service for banks.”
· Held: Agency caused P injury by making them lose customers and their interests are protected by the statute which aim to protect industries that are supplemental to the banking industry so there was standing; as competitors, they are within the class of aggrieved persons
· The question whether the interest sought to be protected by the complainant is argulably within the zone of interest to be protected or regulated by the statute or constitutional guarantee in question
· Gets rid of legal right test (pretty strict) – would say no to competitors
· Dissent:  thinks all you need for standing is injury and then the whole idea of whether you’re in the zone of interest goes into the separate question of reviewability.

Zone of Interests Test:
1. Did the Agency Action cause Plaintiff injury and
2. Is the plaintiff in the “zones of interests” to be protected by the statue or (constitution)
· look to see who the act aims to protect and whether the complaining party is a part of that class 
· statutory language regulates to confer benefits and restrictions on parties - to understand the zone of interests we have to understand the purpose of the statute
· even if the act does not protect a specified group, you can determine who is in the zone of interest by looking at the general policy and whose interests are directly affected by an interpretation of the act 
· Got rid of Legal wrong/right Test: a litigant had to allege injury to a legally protected interest (violation of a right conferred upon litigant by positive law – very limiting
· Sprunt – shippers lacked standing
· TN Electric Power Co. v. TVA – competing pritvate utilities could not challenge cont’lty of the Act creating the TVA
· Critic: difficult to apply (look at merits before the suit)
· Element est by Congress (Sanders and Perkins)

Constitutional Standing Article 3, §2: “The Judicial power shall extend to all cases, in law and equity, arising under this Constitution, the laws of the United States, and treaties made, or which shall be made, under their authority…to controversies to which the United States shall be a party.”

Requirements:
1. Injury: Injury-in-Fact: P must have suffered an injury; that is, P must be “significantly affected” by the challenged conduct; invasion of a legally protected interest which is concrete and particular, actual or imminent, not conjectural or hypothetical
· inability to obtain information can constitute an injury sufficient to confer standing.
· An abstract interest is not sufficient
· Common law injuries, aesthetic injuries, economic injuries and deprivations of rights are sufficient
· Deprivation of statutorily created rights can also confer standing
2. Causation: The injury myst by “fairly traceable” to the challenged conduct
3. Redressability: P must show the remedy sought will redress the injury; looks at whether the P has a personal stake in the outcome of the litigation such that P will benefit if the court grants relief

Lujan v. Defenders of Wildlife -  ESA requires each federal agency to consult with the Secretary of the Interior to insure that any action authorized, funded, or carried out by such agency is not likely to jeopardize the continued existence of any endangered or threatened species; Originally anywhere in the world but then changed to only in the US or on high seas; P sues to return to old standard but a standing issue - the two women argue they will not be able to return but there is no evidence of actual injury. 
· Held: Even if there were to be some injury, it is not imminent because they have no plans to go back. 
· Dissent: thinks there is injury here. if they had a plane ticket, that would have been enough and that is such a technicality that it doesn’t actually distinguish legitimate injuries. 
Massachusetts v. EPA - Failure to regulate “greenhouse gases”
· Held: Standing for two reasons: (1) States are special doctrine: States have standing and (2) elements of standing are satisfied - injury: rising tide levels are sufficient injury, causation: EPA’s failure to regulate causes the rising sea levels, and redressability: if MA gets what it wants it might slow or reduce MA’s injury. 
· Dissent: States have interest in anything in the state so standing shouldn’t be so broad for them. Also, there is no evidence that the regulation causes the injury or that fixing the regulation would slow or reduce the injury 

Also: 
· Association Standing: association has standing to bring suit on behalf of its members when 
· its members would otherwise have standing to sue in their right
· the interests it seeks to protect are germane to organizations purpose
· neither the claim asserted nor the relief requested requires the participation of individual members in lawsuit; where congress writes statute allowing org to bring suit for members
· Congressional standing: members of congress lacked standing to challenge constitutionality of line item veto.. don’t have sufficient personal standing
· Taxpayer standing- very difficult for parties to challenge tax policy

DP and Barlow appear to kill legal interest test, but creates confusion of its own
· How concrete does the injury have to be
· Sierra Club – contest USFS’s approval of a Disney plan to develop an extensive resort complex
· Held: No standing bc failed to assert that any member actually used Mineral King
· Linage bw challenged agency action and P’s alleged injury: causation & redressability
· US v. SCRAP – ICC had unlawfully failed to prepare an envir’l impact statement assessing impact of the rate hike on air pollution and solid waste; calimed would be injured in use of local parks
· Held: Sufficient claims to confer standing; but lost on merits bc DC lacked JX to issue prelim injunction from which gov’t had appealed
· Simon v. EKWRO – Ps allege that following the IRS ruling, they had been denied free care at tax-exempt hospitals and ruling had encouraged hospitals to refuse them treatment
· Held: No standing; no causal link; and skeptical would get relief

4. Timing of Review 
APA 704: Agency actions made reviewable by statute and final agency action for which there is no adequate remedy in court are subject to judicial review; except as otherwise expressly required by statute- 
APA §551(13)- Agency action: includes the who or part of an agency rule, order, license, sanction, relief or equivalent denial therof
APA §551(4): rule means the whole or a part of an agency statement or general or particular applicability and future effect designed to implement or prescribe policy or law
· Ripeness and Mootness - too early (unripe) or too late (moot)
· Finality
· Exhaustion of Administrative Remedies
· Common Law: exhuastion would cause undue prejudice to the rights at issue; agency doesn’t have power to grant effective relief; agency is biased and additional agency process would be futile
· But now, APA: APA does not mandate exhaustion; eg, 704, so finality equates to exhaustion (even though final actions might not have been exhausted under administrative common law)
· Exhaustion and finality basically come together

Pre-Enforcement Review: To get pre-enforcement review, requires us to evaluate the fitness of the issues for judicial decision and the hardship to the parties of withholding court consideration. 
1. Fitness: an issue is fit for pre-enforcement judicial review if no further factual development is necessary for the issue to be resolved. If it is a purely legal issue it is fit. If it is unclear what the regulation means or when it is likely to be applied, it is not fit. 
2. Hardship: sufficient hardship to warrant pre-enforcement review if it would be very expensive to comply with the regulation immediately, cause uncertainty, or the potential for additional legislation
· Some General Rules about pre-enforcement review:
(1) if enforcement is conditional on some kind of agency discretion that is attuned to the facts of a situation, we need to wait to see what enforcement looks like before we allow for a challenge 
(2) if the rule is not discretionary, it is more likely to be fit for pre-enforcement judicial review.
(3) purely legal issues are less likely to require any information about facts of a particular transaction and therefore is more susceptible to pre-enforcement review  
(4) more likely to allow pre-enforcement review if we expect everyone to comply immediately 
Abbot Laboratories v. Gardner - FDA promulgates a rule that the generic name of the drug has to be printed next to proprietary names (Allows dr and patients to buy generic drugs); FDA has not enforced any violations yet. 
· Held: Drug manufacturers were entitled to pre-enforcement judicial review because it was fit for review because it was a purely legal issue and they would face hardship because it would be very costly to print new labels, violation had serious penalties, and it would damage drug manufacturers reputations to willfully violate the regulation if they ultimately lost. 
· Dissent: thinks ct is being too solicitous to the pharm industry - absent a specific statutory provision, a constitutional issue, or a question of administrative jurisdiction or of arbitrary procedure, federal courts cannot enjoin erroneous regulatory action
Toilet Goods - Secretary promulgates a regulation authorizing him to suspend certification service to persons who refused to permit FDA employees free access to manufacturing facilities, processes, and formulae involved in the manufacture of color additives
· Held: No pre-enforcement review: 
· Not fit for because there is too much discretion - not a purely legal issue and we don’t yet know when FDA will actually order inspections. 
· No hardship because manufacturers didn’t have to change their behavior and could promptly challenge any suspension without adverse consequences. 

IV. ADMINISTRATIVE FUNCTIONS – POLICY FORMATION
A. Policymaking Overview
1. Statutory Constraints:
· 4 Types of models for Policymaking: 
1. Informal rulemaking – Notice and Comment rulemaking; when agencies make rules pursuant to APA; default rulemaking procedure set out in APA; 553
2. Formal Adjudication – trial type procedure that results in an order; 554, 556, 557; ie Universal Camera, NPRA
3. Informal Adjudication – everything else that agencies do; ot products of enabling acts or APA; no particular procedure required; encompasses a lot of things – might be the largest category; ie, content of a form, Lincoln v. Vigil
4. Formal Rulemaking – pretty rare; trial type process; occurs if the enabling act says: “on the record after opportunity for agency hearing”; 556, 557; if ambiguous, tend to conclude Congress did not intend
· Note that an enabling act may require something different than these 4 things  if so, do that
· Also, Note that the APA does not provide explicit guidance on the choice of policymaking instruments
· Two ways the APA says agency makes decisions:
· Rules and Rulemaking: 
· 551: “rule” means the whole or part of an agency statement of general or particular applicability and future effect designed to implement, interpret or prescribe law or policy or describing the organization, procedure or practice requirements of an agency 
· § 551(5). “rule making” means agency process for formulating, amending, or repealing a rule;
· Order and Adjudication:
· Order means the whole or a part of a final disposition whether affirmative, negative, injunctive or declaratory in form of an agency in a matter other than rulemaking but including licensing 
· adjudication means agency process for the formulation of an order 
· basically, anything that isn’t a rule is an order and the process for creating an order is adjudication
· As far as policymaking, are rules or orders better?
· General: congress will write statute/enabling act that gives agency power to make rules, usually through informal but sometimes requiring formal procedures
· Benefits of Rulemaking power
· Without rulemaking- Adjudicative process against each and every defendant to charge against unfair and deceptive acts, then cease and desist orders, than trial…. 
· Unfair to people who happen to be chosen first, while rest of industry still hasn’t chosen to be prosecuted against. 
· Can lead to inequality in market if some agencies win their case and others lose them
· Benefits- Bell Aerospace: landscape so complex, hard to craft rule at beginning. Allows courts to formulate rule step by step with each adjudication, then agency can make rule later
· Rulemaking
· Immediate compliance across industry at same time
· Whole industry participates during notice/comment period; where some of the facts/broad data and criteria may not be able to be included in adjudication
· Makes efficiency in litigation of cases: instead of having to prove that the practice was ‘unfair’ standard; just have to show that conduct broke the rule
· Because rulemaking is more specific in scope, industry is more likely to comply because each company has clearer notice…
2. Due Process Constraints – Due process requires that the gov’t may not deprive an individual of life, liberty, or property without notice and an opportunity to be heard
· Londoner – challenge to a decision of the Denver Board of Public Works; bourd had authorized the street to be paved and decided to assess the cost against each property owner tbd by the board but there was no provision for indiv’l hearings on the assessments
· Held: Not okay; the taxpayer shall have an opportunity to be heard
·  due process protections attach to government agency activities that are adjudicative in nature, but not to activities that are legislative in nature
· Bi-Metallic – CO Board of Equalization/Tax Commissioner decided to increase the value of all taxable property in Denver by 40%; no notice or opportunity to be heard given to indiv’l property owners
· Held: Okay; impracticable that every one should have a direct voice in its adoption
· Where an agency rule will apply to a vast number of people, the constitution does ont require that each be given an opportunity to be heard directly for the purpose of arguing in favor of or against its adoption…The Constitution is satisfied by the fact that, as voters, the taxpayers exercise power, remote or direct, over those responsible for the order
· If applies to everybody, dp protections are much less – comes more from political process
· Contrast to Londoner, where imposed on small number of individuals, making it adjudicative in nature, so stronger due process protections
· Consequences: ordinarily, rules produced through rulemaking using apa procedures not a problem of procedural due process – bc will mostly fall in bimetallic category
Policymaking by Rule:
National Petroleum Refiners Assn. v. Federal Trade Commission - Commissioner passed a rule declaring that it was an unfair method of competition and an unfair or deceptive act or practice to fail to disclose clearly and conspicuously in a permanent manner on the pumpts the minimum octane number of numbers of gasoline being dispensed - issue was if they had power to pass rules; or just prosecute through cease/desist orders
· Statute: Section 5 FTC Act “Unfair methods of competition in or affecting commerce, and unfair or deceptive acts or practices in or affecting commerce” are unlawful
· Section 6 FTC Act Classification of corporations; regulations: From time to time to classify corporatiosn and to make rules and regulations for the purpose of carrying out the provisions of this subchapter
· Held- Agency has power to issue rules
1. Rulemaking is better: allows for efficiency and fliexibility
2. Statute does not forbid rulemaking, and simply because the agency had never previously issued rule in past doesn’t mean they didn’t have power to do so…
3. Doesn’t bypass cease and desist requirement- now, if company broke rule. Will get cease and desist letter, whereas before the agency sent them notification if they thought they were going to break the rule
4. When statutes are ambiguous, courts are going to see policymaking authority in broadest light, court is going to give the agency the tools to make that policy
· General: congress will write statute/enabling act that gives agency power to make rules, usually through informal but sometimes requiring formal procedures
· Where it is ambiguous, it is understood to give rulemaking authority; see policymakign tools in broadest light possible
· most circumstances suggest that rulemaking is preferable to adjudication: more efficient, better info collection leads to better rules,streamlines enforcement because rulemaking affects everyone right away (whereas adjudication binds only the parties and others can benefit from illegal activities while waiting to be sued)  (Emanuel’s pg 81) 
Policymaking by Order
· Summary: the decision whether to use rulemaking or adjudication lies largely within the discretion of the agency
· However, SC has never definitively approved the making of prospective general rules in an adjudicatory process (Bell Aerospace is narrow)
· If announcing new rule in case and the rule is applied in the case, that’s okay
· But concern about retroactive application – arbitrary? – if fines/damages
· If prospective only? – unclear, six votes in Wyman say no
· So, agencies have broad discretion – in some instances may be appropriate/more sensible to do rule through adjudication, though may be preferrable in most instances to use rulemaking
· Big pictures is you can do it
Excelsior Underwear, Inc - Excelsior employees were voting to join a union; Excelsior sent a letter to all employees saying the union was bad and the union asked for addresses to send their own letter but Excelsior refused; Employees voted for no union
· Held: NLRB approves the election but stated in its opinion that in all such elections beginning thirty days after the issuance of its opinion, employers must provide the list to the union – this reversed a prior NLRB ruling that held providing the list was not necessary to ensure a fair election
· Issue: this looks like a rule, not an order, because of its generality and its prospectivity; it was not even applied to the case at hand
NLRB v. Wyman-Gordon - Union wants names and addresses per Excelsior and employer doesn’t provide it. NLRB orders employer to give union the list based on Excelsior but Employer argues excelsior was invalid because it was not properly promulgated. 
· FORTAS: Employer has to turn over the list and reliance on Excelsior is irrelevant. 
· agencies can make rules through “common law” like decisions and rely on them through stare decisis; but what happened in Excelsior was improper because the ruling in did not apply to those parties so the announced rule did not have the force and effect of law. 
· CONCURRENCE - BLACK: Agrees E’er has to turn over list but thinks the Excelsior decision was a proper rule because courts often make new rules and make them prospective out of concerns for fairness and orderly administration. 
· Because NLRB followed proper adjudicatory procedures, they did not violate the APA by announcing a new rule in the course of adjudication. The ONLY reason the NLRB can order Wyman to supply the addresses was because of the Excelsior decision - otherwise they would just be formulating new policy outside of procedural constraints..
· DISSENT - Justice DOUGLAS and HARLAN: No matter how it was arrived at, the rule in Excelsior was adopted without following APA. So even if it had applied to the parties in Excelsior it would not have been a valid rule. They should have used rulemaking procedure and the rule in Excelsior was improper because prospective policy formulation is not within the APA’s definition of adjudication. 
NLRB v. Bell Aerospace -  SC upholds NLRB’s power to use adjudication to change its standard for determining whether certain employees were managers ineligible for collective bargaining. 
· Held: choice between rulemaking and adjudication is up to agency discretion but does not make a general rule about prospective rulemaking - just says that this fact-intensive determination into whether employees are managers is well-suited for adjudicative rulemaking. 
· Allows the agency to slowly come up with a rule in a broad, complex landscape that makes it hard to come up with general rule for everyone.
· When to use Adjudication:
· When the facts are complex.
· Whether there is detrimental reliance- if you rely on a prior rule through adjudication or other. Courts will be concerned about changing rule through adjudication
· Whether the adjudication would impose new liabilities for past acts- we don’t want to retroactively apply adjudication. 
· Chenery II, Majestic Weaving – 

Policymaking by Manual
I. What is policy setting by manual? policy setting but not using formal adjudicative procedures or informal or formal rulemaking procedures - it’s in that weird fourth category. Usually, internal policy made through operations manuals or agency memoranda. 
II. APA 552: Each agency shall make available to the public information as follows:
A. each agency shall separately state and currently publish in the federal register for the guidance of the public
1. substantive rules of general applicability adopted as authorized by law and statement of general policy or interpretations of general applicability formulated and adopted by the agency and 
2. except to the extent that a person has actual and timely notice of the terms thereof a person may not in any manner be required to resort to or be adversely affected by a matter required to be published in the federal register and not so published
III. Summary: 
A. rules that affect substantial individual rights and obligations must be published in the federal register to be lawfully applied
B. agencies have to follow any procedural rules they adopt by notice and comment 
C. if a procedural rule adopted by informal procedures is intended to benefit the public and member of the public relies on it to his or her detriment (when an agency action violates it) a ct may invalidate the agency action 
Morton v. Ruiz – Bureau of Indian Affairs denied Ruizes claim to welfare benefits under a BIA-administered welfare program; Ruizes lived 15 miles away from reservation; BIA relied on a provision of its manual that stated only Indians living on a reservation were entiteld to benefits; no statutes or regulations restricted in this way
· Held: The problem with using the manual is that it was never published (only an internal agency manual)  the rule should have been published in accordance with the APA (Federal Register), BIA must follow its own procedural rule; hints that should have used a rulemaking procedure
General Rules:
1. Rules that affect substantial individual rights and obligatoins – for such rules to be lawfully applied they need to be published in the Federal Register (APA 552(a)(1))
2. Agencies have to follow any procedural rules they adopt by notice and comment
3. If a procedural rule adopted by informal procedures (not notice and comment) is intended to benefit the public and member of the public relies on it to his or her deteriment (when an agency action violates it) a court may invalidate the agency action

Rulemaking Procedures
· Policymaking will be presumed to be appropriately, though not compulsorily, the province of informal rulemaking absent clear direction otherwise
APA §553 Informal (Notice and Comment) Rulemaking Procedures:
Basic requirements: 
1. Published Notice of Proposed Rulemaking,
2. An opportunity for public comment, and
a. The opportunity to participate must be meaningful: Section 553c: “the agency shall give interested persons an opportunity to participate in the rulemaking through submissionof written data, views or arguments with or without opportunity for oral presentation”
i. Agencies must give notice of internal studies/data upon which they rely
ii. Agencies should allow interested parties the opportunity to respond to opposing comments
3. Publication of the final rule, with a concise general stement of the rule’s basis and purpose

Notice:
Section 553 requires “General notice of proposed rulemaking shall be published in the Federal Register, unless persons subject thereto are named and either personally served or otherwise have actual notice thereof in accordance with the law.The notice shall include: 
1. A statement of the time, place, and nature of the public rule making procedure, 
2. reference to the legal authority under which the rule is proposed; and 
3. either the terms or substance of the proposed rule or a description of the subjects and issues involved.
· This is pretty vague and does not seem to require a whole lot of detail
What is the standard for whether or not notice is going to be adequate?
· judicial gloss: notice needs to be adequate to allow for meaningful and informed comment 
· logical outgrowth: Rules ultimately adopted by the agency must be a logical outgrowth of the proposal. The final rule cannot materially alter the issues involved in the rulemaking or substantially depart from the proposal. 
· “if the changes in the original plan are in character with the original scheme and the final rule is a ‘logical outgrowth’ of the notice and comments already given, then the notice is adequate” 
Chocolate Manufacturers v. Block - Federal program provides money to pregnant women and young children who need to be well nourished; Congress changed the statute to bring in the secretary’s discretion to decide what should be included in the program: “To the degree possible, the secretary shall assure that the fat, sugar and salt content of the prescribed foods is appropriate.” Agency published a rulemaking including the Congressional concerns about fat, sugar and salt (particularly sugared cereals and juices) and a list of permissible foods, including chocolate milk; Some people commented that chocolate milk should be removed from the list so final rule says no flavored milk; Chocolate manufacturers claim no notice. 
· Held: Because preamble mentioned specific foods like cereals and juices and not milk, there was insufficient notice that the deletion of flavored milk would be considered and therefore the final rule was not a logical outgrowth even though notice and comment asked for comments on all foods on the list.  

Notice of agency studies: agencies are also required to discose for public comment any studies, data, or other material the agency relies upon in formulating the final rule
· U.S. v. Nova Scotia Food Prods. Corp – struck down FDA rule that had been based on undisclosed scientific data in the agency’s possession ; rule concerned time-temperature-salinity levels used in when preparing smoked fish
· American Radio Relay League, Inc. v. FCC – remanded FCC rule regulating the use of a portion of the radio spectrume bc, althgouh the agency placed studies they had relied on into the rulemaking record, it made these studies available only in redacted form

The never-ending new notice and comment cycle: requiring agencies to reopen the comment period whenever the agency finds comments submitted persuasive presents the potential for never ending cycle 
·  so, in order for new info to require a new comment period, agency must be contemplating a substantial or material alternation of its proposal such that the final rule would not be a logical outgrowth of the proposal.
· Minor changes or changes within the paramenters of the initial proposal, do not justify new comment period

Concise General Statement
· 553c - “After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose.”
· Concise General Statement- court interpretations are requiring way more, basically general statement needs to enable the courts to determine that reasoning is not arbitrary and capricious.
· Helps with the arbitrary and caprcious review process because you see the reasoning
· It holds people accountable – to protect against arbitrary/unlawful decisionmaking
· Observe the reasoning behind the rules
· Know when to amend/repeal
· Helps to know the major policy issues
· We do not expect the agency to discuss every item of fact or opinion included in the submissions made to it in informal rule making. We do expect that, if the judicial review is to be meaningful, the concise general statement of basis and purpose will enable use to see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as it did.
· shows which issues have been discussed
· Secretary must discuss all the issue that he chooses to change the rule
· Justification why the Sec acted or didn’t act
· What does “concise and general” mean?
· Cts “caution against an overly literal reading of the statutory terms ‘concise’ and ‘general.’ We do not expect the agency to discuss every item of fact or opinion included in the submissions made to it in informal rulemaking. We do expect that, if the judicial review which Congress has thought it important to provide is to be meaningful, the ‘concise general statement will enable us to see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as it did” 
· respond to substantial issues raised in comments and state conclusions on major issues of fact and policy
· Test of adequacy: statement must enable us to see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as it did
· Modern tendency is for agencies to develop voluminous records to support their rules(EPA example)
· Some recent decisions suggest that agencies may be overestimating the stingency of the requirement that they answer signifcant comments
· New issue: e-rulemaking
· balance wanting a concise statement that tells us everything we need to know (why they decided the way they did) but a requirement that asks for too much of agency’s prevents them from effectively rulemaking 

Issues in Rulemaking: Ex Parte Contacts, Political Influence, and Prejudgment
1. Ex Parte Contacts - communications between interested parties and agency administrators outside the normal comment process.
· Ex parte communications typically seen as improper in judicial decision making but are allowed in Congress
· legislators are elected officials who are supposed to speak up for the people they represent - views they craft by talking to these people goes through another review process through “safety in numbers” because Congress must vote and nature of the issues 
· General: APA prohibits ex parte contacts in formal adjudication in §557(d) because such contacts undermine the integrity of the agency adjudicative process (trial type process)… violates idea that decision may refer only to evidence presented on formal record
· But APA does not ban in rulemaking in §553 - HBO v. FCC- No exparte oral comments after notice of proposed rulemaking
· Informal Rulemaking Ex-Parte: basically fine. Supposed to document them in record. But realistically, only have to include when there is big decision influencer.
· “where agency justifies its actions by reference only to information in the public file while failing to disclose the substance of other relevant information that has been presented to it, reviewing court cannot presume that agency has acted properly, but must treat the agency’s justification as a fictional account of the actual decision making process and must perforce find actions arbitrary.. The court shall review the whole record or those parts of it cited by party, and due account shall be taken of the rule or prejudicial error.”
HBO v. FCC: with onset of new technologies, broadcasters (major networks) favored retention of regulation to prevent siphoning (weakening of financial position of local stations, cutback on public service programming, denial of cable to geographically remote parts) and everyone else favored relaxation of regulation to encourage diversity…  a LOT of Exparte contacts took place after the comment period closed
· Held: exparte contacts not included in record; record is incomplete and court can’t determine if agency acted arbitrary and capriciously 
· Whenever possible, should be avoided; if they do happen, then they need to get in the docket; 
· No benefit of adversarial discussion; potential bias for private regulations; inconsistenc of secrecy w/ fundamental notions of fairness
· What should the agency do? Put all talking in the concise general statement. 
· This is the highwater mark for ex-parte contacts – not really followed anymore - every court since has rejected the idea of banning ex parte contacts during the pendency of rulemaking absent a statutory requirement to do so. 
Actions for Children Televsion v. FCC - Doesn’t follow HBO rule, judges watch news, read the newspaper, have social lives and are going to be informed, so you can’t just say everything has to be in the “whole record. 
· We draw the line at the point where the rulemaking proceedings involve ‘competing claims to a valuable privilege.
· Basically, courts know exparte contacts are going to happen. Allows party recourse when there is a clear abuse, serves as caution for administrators.
What must agencies do if they engage in ex parte contacts?
1. Once the comment period has begun, agency should refuse any attempts by interested parties to engage in ex parte communications concerning the rulemaking
2. If Ex parte comments do occur, they should be placed on the record for other interested parties to comment on. If contact occurs after close of comment period, may have to reopen to comment period to allow for other comments. 
3. Ex parte communications that occur before the notice of proposed rulemaking are allowed so agencies can identify situations in need of regulation. 
4. Ex parte communications by government officials including the president and Congress are allowed

2. Political Influence - all documents of central relevance to rulemaking must be placed in administrative record; not wrong for them to have meetings with executive/legislature; just have to document them if they use the information to make the decision.
Sierra Club v. Costle - EPA would have adopted stricter standards had it not engaged in post-comment period irregularities and succumbed to political pressures; After closed comment period, EPA received 300 written submissions; accepted comments and entered into administrative record w/o reopening the comment period or posting notice that they were reopening the comment period. Of the comments- 30 were from coal and utility industry; 53 were from congress; president; and EPA officials and other agencies.
· Held: no procedural error here.
· Where agency action involves informal rulemaking of policy making, not important. Unless expressly forbidden by congress, intra-executive contacts may take place – during and after the public comment period- issue is if it has to be documented
· Executive- can always talk to agency as they are part of executive branch
· Legislature- separation of powers issue; not supposed to execute laws just create them

3. Impartiality
Nat’l Advertisers v.FTC –  given chairman of FTC’s record of consumer watchdog and concern with advertisers to children, national advertisers want to prohibit the chairman from participating in pending rulemaking proceeding concerning children’s advertising
Held: even w/ clear bias, its not enough to rebut strong presumption of administrative regularity
· DC court used Cinderella standard: The standard for disqualifying an administrator in an adjudicatory roceeding bc of prejudgment is whether a “disinterested observe may conclude that the decisionmaker has in some measure adjudged the facts as well as the particular case in advance of hearing it.”
· This is overturned – new standard is “a Commissioner should be disqualified only when there has been a clear and convincing showing that the agency member has an unalterably closed mind on matters critical to the disposition of the proceeding.”

Hybrids
What is hybrid rulemaking? Between the loose standards of Informal Rulemaking in 553 and the stringent ones of Formal Rulemaking in 556 and 557 is hybrid rulemaking. 
· They are judicial decisions requiring more than 553 - usually, cross examination of adverse experts or additional comment periods so parties can comment on adverse comments submitted. 
Three types of Hybrids:
1. Statutory Hybrid: enabling act includes procedures that the agency has to follow that requires more than notice/comment informal rulemaking (ex: Sierra Club case)
2. Agency Hybrid: when agencies impose on themselves procedures required in rulemaking to help them promulgate better rules (ex: when we make rules, we will have an oral hearing)
3. Judicial Hybrid: judges are drafting additional procedures imposed on the agency (ex: HBO, Choco People)
Vermont Yankee Nuclear Power v. Natural Resources Defense Council - Standard is “the benefits of the proposed plant must outweigh its economic, social and environmental costs and that the health and safety of the public will not be endangered by the plant’s operation.”; NRDC does not think license should have been granted; Internal document from the agency based on their experts concludes that there is relatively little environmental effects by storage of the fuel. 
· DC not convinced that there was a “genuine dialog” or substantial evidence for making the rule - They think it was an arbitrary and capricious decision due to lack of evidentiary support on the record and that they should employ additional procedures such as discovery, cross examination and other forms of more direct interchange.
· Held: DC imposed additional procedures and that’s not ok - no judicial hybrids. 
· Absent constitutional constraints or extremely compelling circumstances, the “administrative agencies should be free to fashion their own rules of procedure.” 
· cts ability to impose procedures would lead to uncertainty over the correct level of procedure and lead agencies to overproceduralize. 

Exemptions
553: 1. this section applies according to the provisions thereof, except to the extent that there is involved-  
a) a military or foreign affairs function of the US Or 
b) a matter relating to agency management or personnel or to public property, loans, grants, benefits or contracts
2. general notice of proposed rulemaking shall be published in the federal register… 
a) except when notice or hearing is required by statute, this subsection does not apply
(1) to interpretative rules, general statements of policy or rules of agency organization, procedure or practice or
(2) when the agency for good cause finds that notice and public procedure thereon are impracticable, unnecessary or contrary to the public interest 
Idea is that None of these following exemptions in theory produce rules that have force and effect of law – in theory don’t have to be followed – so they are exempt
1. Interpretive Rules – considerable deference given; provided it doesn’t violate Constitution or federal statute, must be given controlling weight unless plainly erroneous or inconsistent with the regulation
A. Very likely agency will be able to enforce it
2. General Statements of Policy A general statement of policy informs the public of agency’s policy views but does not add to or alter existing legal rules. These statements by an agency about how it is likely to enforce often have the effect of adjusting the behavior of regulating parties even if they can’t actually enforce against them.
A. Lincoln v. Vigil -  decision to close was either a statement of policy or a rule of agency procedure because it stated the agency’s intention on spending its lump-sum appropriation in the future and either way notice and comment was not required. 
3. Rules of Agency Organization, Procedure, Practice
National Family Planning v. Sullivan – “None of the funds appropriated under the subchapter shall be used in programs where abortion is a method of family planning” – Public Health Service Act
· Regulation: A statutory project may not provide counseling concerning the use of abortion as a method of family planning or provide referral for abortion as a method of family planning
· Old Interpretation: Doctors cannot tell patients that abortion is an option, no matter what
· New Interpretation (Directive): Reg should not be interpreted to “prevent a woman from receiving complete medical information from her physician” (including about abortion) (ie, doctors can counsel about abortion if they believe it is necessary in the context of doctor-patient txn)
· Held: new policies cannot be enforced without notice and comment. 
Hocter v. USDA – “Structural Strength – must be constructed of such material and of such strengh as is appropriate for the animals involved.  The indoor and outdoor facilities shall be structurally sound and shall be maintained in good repair to protect the animals from injury and to contain the animals.”
· Interpretation: Hoctor’s 6 ft fence is anadequate, he needs to improve it to 8 ft or face sanctions
· Held: interpretation is invalid; would have to instead site Hector and bring him to Court saying he violated statute, not structurally shound.
· Interpretive Rule: if you can get there through process of interpretation, logical reasoning.
· Adopted rule arbitrary in the sense that it could well be different without significant impairment of any regulatory purpose.

Reconciliation of cases/DC Circuit Summary: Look to see if the purported interpretive rule has “legal effect”, which can be ascertained by asking:
1. Whether in the absence of the rule there would not be an adequate leglislative basis for the enforcement action or other agency action to confer benefits or ensure the performance of duties
4. Whether the agency has published the rule in the Code of Federal Regulations
5. Whether the agency has explicitly invoked its general legislative authority
6. Whether the rule efectively amends a prior legislative rule.
If the answer to any of these questions is affirmative, we have a legislative, not an interpretive rule

V. ADMINISTRATIVE FUNCTIONS – ADJUDICATION
Hearing Rights and Procedural Due Process - issue with adjudication, not leglistative functions
· Substantive Due Process: refers to limits on what government can regulate
· Procedural Due Process: refers to the procedures by which government may affect individual’s rights
· In administrative Context, due process issues arise from agency adjudication, where agency decides rights/obligations of specific individuals
· Not in rulemaking because no individualized claims to due process, rights given to public in notice and comment
Two Main Questions:
1. Whether the interest is the type the Constitution protects with certain procedural processes  before being taken away (classification)
A. Due process hearing rights attach when the gov’t deprives/threatens to deprive a person of life, liberty, or property (5th and 14th Amendments prohibit this)
1. At one time things like gov’t benefits, gov’t employment, licenses, and the like were seen as gratuities that could be withdrawn at any time without due pocess  have now come to be seen as property interests (new property – Charles Reich)
2. What procedures does the Constitution require to protect the interest

· Liberty: “not merely a freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience and generally to enjoy those privileges long recognized as essential to the orderly pursuit of happiness by free men” (Roth)
· Property: “To have a property interest in a benefit, a person clearly must have more than an abstract need or desire for it. He have more than a unilateral expectation of it.  He must, instead, have a legitimate claim of entitlement to it” - come from existing rules or understandings that stem from independent sources of law (statutes or state law)
Goldberg v. Kelly – FDAC aided family with children; Someone was terminated from not getting benefits without a hearing or any reason (first time ct recognized dp rights in new property)
· Process for ineligibility: Caseworkers monitor the situation; After talking with the recipient, they recommend termination, if the supervisor agrees, then they send a letter and within 7 days for a hearing, you can send a letter/object to termination in writing for why you should still receive benefits; If the supervisor affirms it, the money stops; after termination, a hearing to challenge termination was available
· Held: welfare benefits cannot be terminated without first holding a hearing to determine the recipient’s continued eligibility
· In light of the grievous loss likely suffered by a person wrongly terminated from welfare, where eligibility is determined by extreme poverty, due process requires some sort of oral hearing before termination 
· Uses a balancing test of “whether the recipient’s interest in avoiding the loss outweighs the governmental interest in summary adjudication.” 
· Note: some read thought this mean that grievous loss was sufficient to create a property/liberty interest (ie anytime gov’t action could have a severe negative effect on an individual, a predeprivation hearing was req’d)
· Subsequent developments make clear that the grievous loss wen to the amount of process due, not the existence of a protected interest
· Whether due process was required at all determined by whether the statute/some source created an entitlement to the gov’t benefit
· Dissent: this isn’t Constitutional; places a large admin burden on gov’t; will limit people’s abilities to get welfare
Positive Law Test:
Board of Regents v. Roth  - nontenured university teacher not rehired; happened without notice for reasons or hearing to dispute the reasons; Potentially protected interests: right to employment - P thinks he has a liberty and a property interest here.
· Held: it is too much to say that failure to rehire is infringing on P’s liberty; it might diminish ability to get hired, but it doesn’t foreclose your ability to apply elsewhere altogether; school did not affirmatively diminish your ability
· The absence of a renewal provision meant teacher lacked a property interest in continued employment  thus university not required to provide pre deprivation hearing 
· Did not have a property interest in the next year (if during the year, would have a property right)
Implicit Entitlements:
Perry v. Sindermann – nontenured juco teacher not rehired after one-year K
· Held: Yes, had a property interest – seemed there was a de fact tenure system on which he had legitimately relied
Rejection of “Bitter with the Sweet” Argument:
· Arnett v. Kennedy: nonprobationary civil service employee, fired for making defamatory remarks about boss.  Statute entitled employees in his position to a post-termination adjudicatory hearing, but only to notice and in opportunity to file a written protest prior to termination.
· Held: no due process. Did have an expectation to not be removed other than for ‘such cause as will promote the efficiency of the service.’ But this same exact section provided for the procedure that expressly omitted constitutional procedural guarantees- 
· “Where the grant of a substantive right is inextricably intertwined with the limitations on the procedures which are to be employed in determining that right, a litigant in the position of the appelle must take the bitter with the sweet.”
· Bishop v. Cleveland – a policeman was classified as a permanent employee of the town Marion was dismissed without any hearing  argues no due process
· City ordinance that provided: if permanent employee fails to perform work up to the standard of the classification held, or continues to be negligent, inefficient, or unfit to perform his duties… may be dismissed.--- for cause reason: you have your job until you can’t perform it.
· Held: No due process req’d b/c statute creates at will employment. No protected property interest, b/c no expectation of property rights
· Example with courts grappling with separating substantive and procedural due process after Arnett
· Cleveland Board v. Loudermill - Dismissed from position as security guard for falsely stating on his job application that he had never been convicted of a felony. 
· Held: entitled to due process
· Due process provides that certain substantive rights- life, liberty, and property- cannot be deprived except pursuant to constitutionally adequate procedures. Property cannot be defined by procedures provided for its deprivation any more than can life or liberty. The right to due process is conferred not by legislative grace, but constitutional guarantee.
What Process is Due?
· Due Process Basics- vary with situation, but the core is:
1. Notice
2. An oral hearing
3. The right to counsel
4. The right to confront the evidence
5. The right to a neutral decision maker
· These aren’t applied mechanically to all hearings – whether due process requires procedures in addition to those already provided is determined under the Matthews test
Mathews test (new test)- consider three factors:
1. the strength of the private interest that will be affected by the official action
2. the risk of an erroneous deprivation of such interest through the procedures used and the probable value, if any, of additional or substitute procedural safeguards and
3. the government’s interest including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail 

Matthews v. Eldridge –  Eldridge given benefits in June 1968; Questionnaire in 1972 – says no improvement; informed tentative determination that had ceased; he disputes one characterization of condition and says agency already had enough evidence to est his disability; Final Determination to terminate happens – told him he could seek reconsideration by state agency within six months
· Held: Man is not entitled to a predeprivation hearing; 
1) Private interest not as strong because eligibility for disability benefits is not based on need and do not implicate subsistence 
2) Risk of erroneous deprivation because the objective, medical nature of the relevant evidence meant that erroneous deprivation less likely than in Goldberg, 
3) would be very difficult for the government to recover benefits paid between determination that disability benefits should be terminated and the hearing. 
· “Procedural due process rules are shaped by the risk of error inherent in the truthfinding process as applied to the generality of cases, not the rare exceptions.”
Cleveland Board of Educ. v. Loudermill - Dismissed from position as security guard for falsely stating on his job application that he had never been convicted of a felony. 
· Held: the process that is due is provided by a pretermination opportunity to respond, coupled with posttermination admin procedures as provided by the Ohio statute
· Overturns bitter with the sweet, basically
Ingraham v. Wright - kid is severely beaten with a wooden paddle for failing to respond to teacher’s instructions; required medical attention and missed several days of school; brought suit bc was not given a hearing prior to being paddled
· Held: Yes, had been deprived of a protected liberty interest, but the availability of a common law tort remedy afforded him sufficient process to satisfy the Due Process Clause
· Dissent: 1. A student punished for an act he did not commit cannot recover damages from a teacher who proceeded in good faith and 2. Even if he could, it happens after the punishment, which is final and irreperable

Hypos:
1. State has a statute regulating employment with the state agency: “No employee shall be dismissed but for good cause, viz. negligence, incompetence, insubordination or other misconduct.  Dismissal decisions shall be made at the discretion of the agency head.”
· Gives for cause protection – property interest; right to procedural due process, so this is unconstitutional (classic example of bitter with the sweet)
2. Student in state university law school (governed by state law),  cheats on exam. Administration expels her- due process violation?
· Property: you pay to receive benefit, contract formed. If state law created university and if you meet the requirements then you can come back- might create some sort of entitlement.  Not readmitted every year (like in perry), expectation of being able to return
· Due Process: yes
Student now admits she cheats, but claims extenuating circumstances.
· If board has no discretion to expel her—no due process. Main point in due process- erroneous deprivation. If no discretion, then not erroneous and no deprivation.
· If board has discretion- than there is due process, 
· Even when facts are clear and not in dispute, the appropriateness or necessity of the discharge may not be. In such cases, the only meaningful opportunity to invoke the discretion of the decision maker is likely to be before the termination takes effect.
3. A student admitted to a state law schol receives a “public interest” scholarship to induce her matriculation.  At the end of the first year, her GPA is well above the level for disqualification but below a 3.5, the level administration determines is required to keep the scholarship.  Does the student have a due process right to contest the removal of her scholarship?
· There is a property entitlement, so yes Due process; the entitlement is that you go to school you get to come back. If you have specific evidence, should be allowed to give it.
· Pretty objective – could challenge grading scheme

The Right to a Neutral Decisionmaker: Protection against Self Interest and Prejudgment
1. Self Interest:
Tumey v. Ohio – Ohio Statute allowed mayors to sit as judges in crim prosecutions involving possession of intoxicationg liquors; was allowed to take compensation from the fines collected
· Held: dismissed bc disqualified by self-interest; plus court is state agency imposing substantial punishment – not fair
Ward v. Village of Monroeville – another Ohio statute  empowered village mayors to sit as judges for certain traffic offenses; fines collected went to the village treasury
· Held: No – still self-interest even though not going  directly to him
Gibson v. Berryhill – AL Board of Optometry could not adjudicate whether certain optometrists violated state law by working in the optical departments of stores instead of engaging in independent practices; all board members were independent optometrists, and their desire to eliminate competition from department store optometrists was a sufficient pecuniary interest to violate due process (not so much that they prejudged the facts)

2. Prejudgment: Cinderella Standard
Cinderella Career and Finishing Schools v. FTC - Initial charge before ALJ for FTC and ALJ decides that there were no unfair trade practices. While the appeal is pending, a commissioner goes out and makes statements that there were unfair and deceptive trade practices
· Held: commissioner’s public reference to practice at issue as “deceptive” met the above test; note also that it is very hard for an adjudicator to retract a statement after he goes public with it; but, issuing a press release alerting the public to suspected illegal practies in advance of the hearing is okay
· Standard: the standard for disqualifying an administrator in an adjudicatory proceeding because of prejudgment is whether: 
· A disinterested observer may conclude that the decisionmaker has in some measure adjudged the facts as well as the law of the particular case in advance of hearing it.
· Note: Nat’l Advertisers standard for rulemaking: a Commissioner should be disqualified only when there has been a clear and convincing showing that the agency member has an unalterably closed mind on matters critical to the disposition of the proceeding
· With adjudication we are more concerned about neutrality of the decisionmaker; with rulemaking, there is a need to balance; policymakers need to carry out the policy

VI. ENFORCEMENT
I. Monitoring and Investigation
· Ability to enforce its commands depends on its ability to detect noncompliance with those commands
· Almost all info needed to fuel enforcement machine is in private hands
· Three devices for obtaining info: 1) physical inspections, 2) isusance of subpoenas, 3) imposition of orders requiring the creation and preservation of records
A. Physical Inspections
APA §555(c): process, requirement of a report, inspection, or other investigative act or demand may not be issued, made, or enforced except as authorized by law.
· Two Requirements:
1. Agencies need some authority to investiate  look to the enabling act
2. Cannot exercise in ways that violate affirmative legal constraints (4th, 5th Amendments)
Why would an agency need or want physical inspections?
1. Regulatory inspections are hard to detect behind closed doors, so you want to physically see stuff
2. You can have surprise inspections so the parties don’t have time to clean up
3. Benefits to Competitors: when an agency enforces against your competitiors, so you get to fix it before you get caught; captialize when other company is suffering; evens playing field for competitors
4. Impact on Public: The costs now get passed onto the consumer because of having to do more enforcement
5. Impact on the Agency: makes them effective because they have to enforce. However the cost of enforcement is more expensive; could get political blowback for enforcing in certain areas; discrimination
6. Impact on Targets: might by hurt by reputational costs, impact day to day, some amount of disruption; expensive
Marshall v. Barlow’s Inc. - OSHA inspector wanted to get into Barlow’s customer service area, wanted to investigate working area; Barlow’s company selected through random process- not complaint- and refused to let inspector into area; Barlow refused to admit inspector, even after an order compelling.
· Held: need a warrant to search private, restricted, non-public area (though standard for warrant is relaxed a bit)
· You can get a warrant if you have a reasonable legislative or administrative standard:
1. Objective
2. Reasonable in View of the purpose of inspections
3. Reasonably detailed
4. Reasonable overall
· Special Standard for getting warrant, which is lower than the probably cause standard
· Dissent (Stevens): There are reasoanble and unreasonable searches and also doesn’t want to lower the standard
· “The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
When can you inspect without a warrant? 
You can inspect if: pervasively regulated industries/businesses – no clear lines but:
1. if the business has to get license to operate and is required to keep detailed records; and
2. is the sort of busines that has been traditionally “heavily regulated”
I.e., Liquor, guns, mining, junkyards
In Sum:
1. Inspection in area open to public – no warrant
2. Reasonable legislative or adminstrative standards, time since last inspection, random selection, number of past violations – warrant
3. Pervasively regulated businesses – no warrant
4. Emergency – dumping of toxic materials is happening – no warrant
5. Warrant for probable cause, viz. employee complaint of violation

B. Compulsory Production of Information
· Why? Some things you can’t obvserve; need documents/records
· Standard went from strict to permissive
· Now, for the most part, not going to have to great a chance of opposing
Standard for Subpoenas:
1. Inquiry within authority of agency
2. Demand for information not too indefinite
3. Information is reasonable relevant
Commercially Valuable Information
· Government may be required to compensate regulated party whose trade secret information is disclosed to third parties as part of the regulatory scheme under the takings clause. 
· Taking: when a government has gone beyond regulation and effects a taking- given the character of the government action; economic impact; and its interference with reasonable investment backed expectations
· Agency can disclose info and it will be a taking if:
1. the info was a trade secret 
2. there are reasonable investment backed expectations that it won’t be disclosed (agency has to positively say it won’t be disclosed - saying nothing does not create an expectation) 
3. and information will be used by agency for public use. 
Ruckelshaus v. Monsanto - Monsanto provides data which agency uses to approve other applications; Agency can disclose to other agencies or to the public for public safety purposes; Monsanto claims that this data is a trade secret and the agency shouldn’t be able to disclose it so competitors have to figure it out for themselves.
· Held: Yes, it is a trade secret and there is a taking for data after 1972 because prior to that there was no promise to keep it a secret, but after that date there were reasonable investment backed expectations that it would be kept a secret so disclosing it is a valid taking.
· But In 1978, the agency explicitly said there was the possibility for disclosure so there was no expectation for disclosure and therefore not taking. 
1. Property right in trade secret; right protected by taking clause of 5th amendment
2. Taking requiring compensation? 

II. Prosecution and Selective Enforcement
· agencies often have broad prosecutorial discretion and it is unreviewable. A problem arises when there is discriminatory enforcement - aka when an agency enforces against one party but not another. 
Patent Abuse of Discretion Standard: the standard for deciding whether a ct should preclude an agency from enforcing an order until the agency orders others within the industry to halt the same practice is “patent abuse of discretion” → a difficult standard to satisfy
Moog Industries v. FTC – FTC gives cease and desist order to Moog for price discrimination; Moog wants to stay the order until FTC orders others in the industry to halt the same practice
· FTC: “unfair methods of competition in or affecting commerce and unfair or deceptive acts or practices in or affecting commerce are hereby declared unlawful” 15 USC 45
· Held: It is for the Commission to decide (though there is room to say the Commission is wrong  patent abuse of discretion
FTC v. Universal Rundle – FTC orders UR to cease and desist from offering its customers truckload discounts on plumbing supplies because price discrimination and anticompetitive effect; UR says its an industry wide practice and alleges patent abuse of discretion
· Held: UR’s evidence did not show the discounts offered by competitors had the same anticompetitive effect as those offered by UR; Patent Abuse appears to require only that the agency articulate some rational basis for not proceeding against all competitors simultaneously; highly permissive
1. even if all competitors are engaged in price-discrimination practices identical to its own and that enforcement of a cease and desist order might cause substantial financial injury, FTC might still have discretion to enforce order against Universal Rundle without prosecuting other companies
2. on the other hand, as Moog case indicates, FTC does not have unbridled power to institute proceedings which will arbitrarily destroy one of many law violators in an industry 
So what would be an abuse? Favors agency discretion, but maybe if no neutral decisionmaker; conflicting interests; taking into account factors that Congress didn’t want you to consider
General Electric v. Jackson – Under CERCLA, EPA has power to promote prompt cleanup; they can do this in four ways: 
1. negotiate a settlement with potentially responsible parties, 
2. conduct a cleanup with superfund money and seek reimbursement, 
3. file an abatement action in dc to compel cleanup or 
4. issue a UAO (unilateral administrative order) instructing them to clean the site (produced through notice and comment process))
In response, company can either: 1. cleanup and request reimbursement, 2. refuse to comply and risk being penalized at $37k a day
· GE doesn’t want to have to cleanup and then pay OR run the risk of crazy penalties - think it’s unfair and deprives them of property
· Held: There are two types of property here: 1. cost of compliance, fines and damages and (which is valid) 2. stock price, brand value and cost of financing (which is not a property right – no expectation or positive statutory right)
· For 1., look to Matthews Test to determine what due process rights are necessary: 
· If UAO regime implicates constitutionally protected property interests by imposing compliance costs and threatening fines/punitive damages, it satisfies due process because UAO recipients may obtain a pre-deprivation hearing by refusing to comply and forcing EPA into fed court
· Would violate due process if penalties for disobedience are fines so enormous as to intimidate affected party from resourcing to courts to test the validity of the legislation b/c the result is the same as if the law in terms prohibited the party from seeking judicial review
· Statutes imposing fines- even enormous ones- on noncomplying aprties can satisfy due process if subject to good faith/ reasonable grounds
· KEY: NO CONSTITUTIONAL VIOLATION IF THE IMPOSITION OF PENALTIES IS SUBJECT TO JUDICIAL DISCRETION
· No due process clause protection for consequential injuries from resulting EPA’ s issuance of the UAO- like it inflicts immediate, serious, and irreparable damage by depressing the recipient’s stock price, harming brand value, and increasing cost of financing.

VII. PUBLIC ACCESS TO GOVERNMENT RECORDS
I. FOIA: APA 552: public info: a each agency shall make available to the public information as follows:
1. each agency shall state and publish in federal register for the guidance of the public rules and regulations
2. each agency shall make available for public inspection and copying opinions, orders, policy statements, interpretive rules not required to be published under a1
3. except with respect to records made available under 1 and 2, each agency upon any request for records which
a) reasonably describes such records and 
b) is made in accordance with published rules stating the time, place and fees and procedures to be followed, shall make the records promptly available to any person
Exemptions:
1. Classified/defense/foreign policy 
2. Related solely to internal personnel rules and practices of an agency 
3. Specifically exempted from disclosure by statute 
4. Trade secrets/confidential financial information obtained from a person 
5. Inter agency or intra agency memos or letters which would not be ordinarily be discoverable in litigation 
· NLRB v. Sears - Sears requests memoranda made by NLRB to bring or not bring enforcement actions
· Held: #6 protects agency deliberative process; Here, a decision not to file a complaint would be final but a decision to file complaint was not final because it was just the beginning of the litigation so therefore not discoverable.  
· Rule: pre-decisional memos and deliberative processes are exempt from FOIA; final actions are not 
· Hypo: EPA creates a memo that summarizes material public comments and an analysis of those public comments. Can we use exemption 5 to withhold disclosure of the memos? 
· Analysis ones probably out because they are pre-decisional and deliberative to reflect agency work product on how the comments relate to the rule they want to propose. Summary is still predecisional and still reflects agency work product so premature exposure may affect agency decision making so there is a claim for exemption 
6. Personnel and medical files, and similar files the disclosure of which would constitute a clearly unwarranted invasion of personal privacy 
7. Records of information compiled for law enforcement purposes, but only to the extent the production of such records or information do not cause one or more problems 
· DOJ v. Reporters Committee - FOIA request for FBI’s rap sheets of three mob bosses. 
· Held: “rap sheets” are exempt from FOIA (privacy interests)
8. Certain matters relating to the regulation of banks and financial institutions 
9. Geological and geophysical information and date (Information concerning critical infrastructure) 
552(a)(4)(b) – If agency won’t disclose: on complaint, the dc in the district in which the complainant resides or has his principal place of business or in which the agency records are situated or in DC, has jdx to enjoin the agency from withholding agency records and to order the production of any agency records improperly withheld from the complaint 
· three elements required to make them release information: (1) improperly (2) withheld (3) agency records
· Kissinger v. Reporters for Freedom of the Press - Kissinger left the office of the president and took all the transcripts of his conversations with him and donated them the library of Congress. Three requests made for that info - one before donation and the other two after. 
· Held: if documents have been removed from the agency, then they are not improperly withheld since they are no longer within the agency; President’s staff isn’t an agency – not “agency records” 
· Dissent: this creates a bad incentive to just have records removed: says standard should be legal custody and agency needs RP explanation for why it couldn’t obtain

II. Access to Deliberations: Sunshine Act
Meetings of all federal agencies headed by “collegial bodies” must be open to the public 
· Meeting: occurs if members jointly conduct or dispose of agency business; does not apply to meetings that are purely consultative in character; requires a quorum  
· Collegial bodies include: FTC, FCC, FERC, NLRB, NRC; any agency headed by a multimember body 
· 10 Exemptions: Similar to FOIA, except there is no #5 re inter agency or intra agency memos

FCC v. ITT – 3 commissioners at an international conference to encourage them to adopt already settled policy
· Held: Sunshine does not apply; Meetings are deliberations of at least the number of agency members required to take action of official agency action; didn’t deliberate/not sufficiently focused
· Does not apply to meetings that are purely consultative in character at which the agency does not purport to conduct business beyond discussing matters of interest to the agency
Common Cause v. NRC - NRC wants to exempt budget meetings (would make them less competitive because open nature reduces ability to make decisions free from interference from regulated parties)
· Held: Rule: there is no blanket exemption for agency meetings at any state of the budget preparation process 
· Agencies attempt to use exemption 9b to match FOIA’s 5 
· Courts do not accept this argument; apply 9b narrowly 
· Congress’s 4 concrete examples of when 9b might apply:
1. When an agency might consider imposing an embargo on foreign shipment of certain goods (if known might be exported before agency had time to act)
2. When an agency might discuss whether to approve a propsed merger (premature disclosure might make it impossible for two sides to reach agreement)
3. When an agency’s proposed strategy in collective bargaining with its employees (might make it impossible to reach an agreeement)
4. Agency’s terms and conditions for purchase of real property (might make proposed purchase impossible/drive up price)
· May exempt a discussion of any information that premature disclosure of which would be likely to significant frustrate implementation of the proposed agency action 


i Ot
LINTHODLCION: HE DISTRILTION OF ADMINSTRATIVEFOWER

P —
e e Ay e bt gl i
I et 15y e o ety b o e U8 o '
e e .t s e o ot

T 15 D s s o s g s .
5 e i i Do e S, R Nt e )
o o e b o of st
TN 05 Pl S, P ARy
o e M i comist.
2 Gt SNk g o gt Pt s ey st e

B et Lt e ey B

e
[ AT ——
e e T

3 A e e e
B e el R —

O Ao e e s s o e ol e
e

A L s ey et g e R ek
. by B GV o B

P
A e e ki s xSy




