ADMINISTRATIVE LAW
OUTLINE

The “Normal” Legal Universe (separation of powers, 3 branches, etc.)

The Administrative Universe

· Same functions as the 3 branches.  Agencies execute the laws, adjudicate, and create.  They do all this within one agency.  All 3 functions take place in a single agency

· ENORMOUS amount of discretion given to public agencies.  Most of the law is made by admin agencies

· Discretion may be abused (what can control the abuse?)

How does a party get a fair hearing against an agency if the agency is executing AND adjudicating the issue?

Tons of agencies fall under the rubric of admin law.  That’s the problem!

· Very little in common substantively with each other

· Federal agencies and state agencies.  Local gov’ts are subject to admin law principles

· How do you have a set of principles that governs all these different agencies with different substance?

· Agencies are not mentioned in the Constitution

· BIG issue as to whether they can constitutionally exist and have authority to adjudicate or legislate

· Agency heads are not elected officials (no voter check on what agencies can do)

Appointment of Agency Heads

· Some agencies have fixed terms for heads, others don’t

Agencies’ authority to investigate issues

· Subpoena power

· Extent to which certain privacy concerns would limit what they can do

· Agencies have to be able to gather facts to operate

· Laws by which you can ask agencies to give you documents

Adjudication (trial-type proceedings)

· You may have a due process right to be heard by an agency.  Sometimes you can compel an adjudication

· Lots of issues that parallel how courts operate

· Right to discovery before a hearing?

· Evidentiary standards?

· What type of hearing are you entitled to?

· Bias in the decisionmaker?

Rule-making (legislative proceedings)

Judicial Review

· Courts defer to agencies in terms of fact-finding and decisions.  Also defer to agency interpretation of statutes

· Role of courts is to interpret the law.  Why defer to admin agencies?  Chevron!

Why have admin agencies at all?

· Volume.  Too much stuff to be handled by the 3 branches alone

· Also, expertise is needed in these areas.  The 3 branches are unsuited.  

· If dealing with medical licenses, agency needs a lot of expertise in medicine

The Non-Delegation Doctrine

· The non-delegation problem:  Constitution sets up three branches with specific powers

· Can you delegate this power to an administrative agency?  If so, can a single agency combine and use those three powers?

· YES to both questions.  The logic of the delegation is open to question (admin agencies sometimes called “the fourth branch of government”)

Whitman v. American Trucking Association (Non-Delegation Doctrine)
· Delegation here – EPA allowed to set NAAQS (National Ambient Air Quality Standards).  Difference b/w 0.08 and 0.09 in a standard can mean billions of dollars to an industry

· Statute here:  “…requisite to protect the public health”, “adequate margin of safety”

· P’s argument:  Statute lacked determinate criteria for drawing lines.  There MUST be an intelligible principle

· Scalia (majority):  The statute permits no delegation of legislative powers.  Congress is vested with ALL legislative powers.  If Congress set the NAAQS standards, there is no question of its legislative authority.  But HERE the EPA is setting the guideline
· Scalia’s conclusion – what the EPA is doing here is not legislation (logic = headache-inducing)

· Stevens (dissent):  In cases of delegation it should be admitted that agency rule-making is legislative power (this is logical and realistic and it happens all the time and there’s nothing wrong with it).  Nothing in the Constitution that says the powers in Congress CANNOT be delegated

· Although neither side is satisfactory, the conclusion is the same: there must be an intelligible principle
· When Congress sets out an intelligible principle (a concrete standard) in their delegation to the agency, this in fact becomes legislation by Congress.  In this case, the agency is only following the legislation set forth by Congress (it is not “legislating” on its own)

· P’s argument – “requisite to protect the public health” is not an intelligible standard (we are dealing with non-threshold polluters, so any amount over zero can harm the public health).  It allows for an agency judgment call worth billions of dollars

· Court holds that “requisite…” is NOT unintelligible (gives examples from previous cases that all passed the non-delegation bar)

· Court says Congress cannot delegate, but it happens all the time anyways.  Also, if agency is given an intelligible principle from Congress IN A STATUTE, agency can act on it.  If there’s no statute to point to, there’s no authority

· Power cannot be delegated but if it passes the intelligible principle test it’s OK
· Agency needs to understand the science (presumably, Congress doesn’t have a clue)

· The CAA, which we interpret as requiring the EPA to set air quality standards at the level that is “requisite” (that is, not lower or higher than is necessary) to protect the public health with an adequate margin of safety, fits comfortably within the scope of discretion permitted by our precedent
Delegation cuts off voter control.  Also helps legislators avoid decision.  Counter-argument:  Legislators are the last people you want making these decisions.  In questions like Whitman, legislators don’t know anything!

Gilmore v. Lujan

· How to control discretion of the agencies

· Gilmore won an oil and gas lease lottery.  Got a letters saying his application had to be received within 30 days from receipt.  Gilmore mailed the application.  It got lost in the mail and didn’t show up until after the due date

· Day it was due secretary called, was told the documents hadn’t arrived.  Secretary asked if faxed copy would suffice.  Agency said it would consider a faxed copy (Agency considered it, said no after one day).  Gilmore loses the lottery

· Gilmore trying to convince court that faxed copy was sufficient

· Theory – substantial compliance, no statute, etc.

· THEME:  Tension between agency setting up clearly established rules and need to have fairness
· The basic principle governing administrative power is that of limiting agencies to the authority delegated by statute.  An administrative agency “is but a creature of statute.  Any and all authority pursuant to which an agency may act ultimately must be grounded in an express grant from Congress.”

· Anything an agency does must come from a law that gives the agency authorization.  If there is no authorization, agency is acting ultra vires
· The jurisdictional principle is the root principle of administrative power.  The statute is the source of agency authority as well as of its limits.  If an agency act is within the statutory limits (or vires) its action is valid; if it is outside them (ultra vires), it is invalid.  No statute is needed to establish this; it is inherent in the constitutional positions of agencies and courts

· 43 CFR 3102.4 – “All applications and the original offers shall be holographically signed in ink by the potential lessee.  Machine or rubber stamped signatures shall not be used”
· Gilmore response:  Original WAS signed holographically.

· Gilmore didn’t comply with the letter, but the letter isn’t part of the actual regulation

· Gilmore arguing that the regulation itself should have the 30 day language

· An agency should be allowed to develop its own procedures, court will just make sure that the procedures are followed
Court’s obligation

· Some judges think it’s their job to police agencies.  Others think that policing is someone else’s job and defer to the agency

Characteristics of Administrative Agencies
· Vary widely:

· Independent federal agencies

· Single head agencies

· Administrator of EPA, commissioner of IRS.  Confirmed but may actually be in office at the pleasure of governor / president

· Boards and commissions

· Some are required by statutes.  Certain slots – appointees have to be experts in particular areas

· Subparts of agency

· Decision made by lower part of agency which can be appealed by a higher / appellate area of the agency

· State departments

· Local governments

· Etc.

Lawyering Agencies
· Have to know the procedures of particular agencies

· Look up the rules that govern how the agency operates

· E.g., Public Utilities Commission says NO to something.  30 day petition for rehiring period (discretionary).  Agency doesn’t have to grant oral argument but you can request it

· Looking for a platform for your client to get his views heard in front of the agency

· There are rules in the agency and customs by which the agency actually operates.  If you’re not familiar with the customs, your client is in trouble

· Unless you know and understand the makeup of an agency, you’ll have trouble representing a client well.  Need to know where the agency is coming from

· E.g., Public Utilities Commission made up of 5 people, each of whom regulates a different area.  Unless you know that, you’re not in a position to understand how the agency operates

· As you gain experience in front of agencies you become more valuable to clients

Some agencies have a collection of cases used for stare decisis purposes, while others do not

· A lot of agencies don’t formalize and use precedent that you can get at.  Some agencies publish previous decisions (most do not)

Judicial Power and Delegation

· Article III vests judicial power in the courts

· In Workers Compensation cases, an administrative body makes decisions on awards of benefits.  Isn’t this the job of the court?

· Another problem: 7th Amd gives right to jury trial.  Isn’t a judicial decision by an administrative body unconstitutional?

· Congress CAN vest some judicial power in administrative tribunals that lack the attributes of an Article III court (having judges appointed for life who are independent of political persuasion).  These tribunals have politically-appointed “deciders.”  This is OK as long as there is judicial review of the tribunals

· Northern Pipeline Construction Co. v. Marathon Pipe Line Co.:  Military tribunals could make decisions on cases regarding “public rights” (NOT private rights).  Rationale of holding – since this is a public right, no right to a jury trial under 7th Amd

McHugh v. Santa Monica Rent Control Board
· CA approach.  Rent Control Board can make determinations on proper rent and can ORDER the offending party to pay the other party via a judgment

· No jury, just a commissioner (or commissioners) who makes decision of award

· CA Constitution: “The judicial power of this State is vested in the Supreme Court, courts of appeal, superior courts, municipal courts, and justice courts”

· Statute goes on to say that only courts can make judicial decisions.  This is P’s argument – Rent Control Board made a judicial decision, but only the courts can adjudicate!

· Court looks at cases in other states which seem to be tolerant of delegation to administrative agencies under certain circumstances

· “Judicial powers” doctrine (similar to non-delegation doctrine):  Agencies can use power to adjudicate if 1) it is authorized by statute, and 2) is reasonably necessary to further the agency’s core purpose AND there is judicial review by the courts when necessary

· Reasons for this – efficiency (keeps courts from being clogged up).  When specialized people in agencies adjudicate these disputes, they are always dealing with narrow, technical disputes.  Also, the agency needs this power to be able to do its job properly

Investigations

· Most agencies assigned role of enforcing the statutory scheme they administer.  As part of the process, they often seek information from individuals and firms suspected of violations.  Two broad avenues for obtaining information:

· Voluntary disclosure:  An agency can request, and parties will often provide, information on a voluntary basis

· Compulsory disclosure: Agencies may sometimes conduct searches or inspections.  In doing so, the agency may, but not always, need to first obtain a search warrant.  In addition, the agency can compel testimony or production of documents through issuance of a subpoena

· Two types of subpoena:  Subpoena ad testificandum (orders a witness to appear and give testimony); subpoena duces tecum (order to producer documents)

· When investigatory power becomes an end, as a method of harassment through officious intermeddling or even as a coercive device with substantive impact, it has been perverted from its proper purpose

· In conduction an investigation, the agency does not need to have a particularized belief that a violation has occurred.  Indeed, an agency may launch an investigation merely on suspicion that the law is being violated, or even just because it wants assurance that it is not

· Once an investigation is underway, stringent limitations exist on the right to destroy documents.  The Sarbanes-Oxley Act changed the consequences of document destruction that occurs in the wake of an investigation.  Known as the anti-shredding provision, §502 of Sarbanes-Oxley amended the law to broaden the circumstances when document destruction can be criminally prosecuted (punishable by up to 20 years in prison)

· Agencies need information to do their jobs.  Given the power to give subpoenas, since they can’t just seize a company or individual’s books and records

· Warrant needed?  Two distinct situations:

· Yes:  Administrative agencies might need to get a warrant, but the standard is less than it is for a criminal case

· For purposes of an administrative search such as this, probable cause justifying the issuance of a warrant may be based not only on specific evidence of an existing violation but also on a showing that “reasonable legislative or administrative standards for conducting an inspection are satisfied with respect to a particular establishment.”  A warrant showing that a specific business has been chosen for an OSHA search on the basis of a general administrative plan for the enforcement of the Act derived from neutral sources such as, for example, dispersion of employees in various types of industries across a given area, and the desired frequency of searches in any of the lesser divisions of the area, would protect an employer’s Fourth Amendment rights
· No:  A warrant is not needed when it is to investigate a “pervasively (closely) regulated business”

De La Cruz v. Quakenbush

· Anonymous tip called in about insurance company (some agents alleged to be unlicensed).  Investigator from Dept. of Insurance went to company to ask for records.  Turned away by De La Cruz.  De La Cruz invokes 4th Amendment, says if investigator sends a written request he will consider giving the files

· Investigator sends written request for pretty much every piece of documentation at the company.  Attorney wrote back asking for specificity.  Investigator sent a list (listing everything) and said he would be showing up.  When he did, he was turned away

· Investigator probably did NOT have an attorney.  Attorney probably would advise getting a warrant or subpoena.  BUT if you get a subpoena, De La Cruz will fight it and it will end up in court in front of a judge who doesn’t know about insurance issues

· This is what De La Cruz had in mind – he called up to ask what the investigator needed.  Sneaky attempt to show cooperation.  De La Cruz then asked investigator to put the request in writing (allowed De La Cruz to create a record.  Then when investigator wrote back demanding the kitchen sink, looks like it was done in vengeance)

· Agency probably should have won this case.  They lost by being unprofessional

Did the agency need a warrant?  Agency says no because they are a closely-regulated agency.  BUT there is still a Supreme Court decision saying search must still be “reasonable”

· Agency argues there is no expectation of privacy at all (so no 4th Amd issue)

· TEST:  There must be a substantial government interest (agency says they are protecting public from fraud / abuse – court responds that the risk is not “special”)

· ALSO, for an agency to search without a warrant, it must be necessary to the regulatory scheme of the agency.  Need to make inspection w/o warrant or else the documents could be destroyed/altered.  Court says no dice since inspector took almost a month anyways

· Neither Insurance Code nor Commissioner’s Regulations are a substitute for a warrant

· We are dealing with the “pervasively regulated industry” exception to the need for a warrant, but the inspection must still be reasonably justified.  Court shoots down agency’s arguments that the inspection was reasonably justified

Mandatory recordkeeping requirements are a pervasive element of the regulatory system (Shapiro v. US)

· A party refusing to comply with a request by an agency to inspect required records may be subject to legal penalties

· The privilege which exists as to private papers cannot be maintained in relation to “records required by law to be kept in order that there may be suitable information of transactions which are the appropriate subjects of governmental regulation and the enforcement of restrictions validly established (Shapiro v. US)

· Frankfurter dissent:  If records merely because required to be kept by law ipso facto become public records, we are indeed living in glass houses

Getting Information from the Government

· Freedom of Information Act (FOIA).  Information held by the government is considered public property unless it falls under one of the nine (pretty broad) exceptions
· Structure:

· General rule:  Agency’s records are available to the public unless they are specifically exempt

· Exemptions:  Law enforcement, intra-agency memoranda are two problematic exemptions

· Timetables:

· Each agency has its own regulations

· Statute gives agency a specific period of time to comply.  If agency denies, time to appeal

· Court can compel

· Policies behind FOIA:

· That disclosure be the general rule, not the exception;

· That all individuals have equal rights of access;

· That the burden be on the Gov’t to justify the withholding of a document, not on the person who requests it;

· That individuals improperly denied access to documents have a right to seek injunctive relief in the courts;

· That there is a change in Government policy and attitude

FOIA requests take a LONG time to process.  Remedy?  Go to court and file a suit.  It’ll get settled but it’s expensive.  Unless you have a well-funded client it’s impractical.  So you badger the agency!

· State laws very similar (compliance may be faster)

· Lawyers will use state law as a matter of court

Anyone has standing to bring a FOIA request.  Gov’t has burden of justifying withholding the information

National Archives and Records Administration v. Favish

· Construing Exemption 7

· (1) “Law enforcement purposes” (2) “Could reasonably be expected to constitute an unwarranted invasion of personal privacy”

· Compare Exemption 6:  “Would constitute a clearly unwarranted invasion of personal privacy”

· P argues that the family has no personal privacy interest (it’s Foster’s body and he’s dead).  According to P, the only person who can raise the privacy issue is the deceased himself (which means that the exemption would not apply in these types of situations)

· Court being really picky about 7(2) drafting.  Court compares exemptions 6 and 7, determines that Congress could have used a word like “clearly” in exemption 7 but didn’t.  Exemption 7 intended to be broader than exemption 6

· Exemption 6 is a little wedge to help broaden exemption 7

· LAWYER LESSON:  You an use other parts of a statute to shed light on the part at issue in a particular case

· Court next looks to what legislature meant when it drafted the statute (looks at culture and common law)

· Court looks at burial rites (!).  Relates to family’s right to the body after death?

· Reads legislative background into the statute.  Talks about a common law right involved as well.  Exemption goes beyond the common law

· BIG leap here = including the family

· Court looks at what would happen if P’s argument was allowed (gives examples of serial killers or rapists being allowed to get photos of victims)

· “Unwarranted invasion” means that there can be a warranted invasion.  Court needs to decide what is warranted and what is unwarranted

· Balance of privacy interest of the family vs. public interest

· Where does public interest come from?  The purpose of FOIA itself.  

· Two step process to balance:

· Must show that public interest sought to be advanced is significant

· Shifting of burden.  FOIA set up so that you don’t have to show any particularized interest in getting the records.  Anyone is entitled to any record if public.  Once you start balancing, need to show a significant public interest

· Public interest that could be significant?  P argues that it was a murder / cover-up

· Court asks for evidence.  Not likely to be advanced since the death has been investigated by five agencies previous to this.  “No reasonable person could conclude that the alleged governmental impropriety could occur”

· Citizen must show the information is likely to advance that interest

· No need to balance here – court determines that there is no public interest

· Family members have a privacy interest in this particular set of documents; saw if privacy interest could nonetheless be sacrificed (unwarranted vs. warranted invasion of privacy – some instances in which privacy can be sacrificed)

· Not brought up in this case – concept of nexus (relationship b/w privacy and public interest)

Open Government 
· Sunshine in Government (open meeting laws)

· Federal Level:  Advisory Committee Act, Federal Sunshine Act

· General Principle:  Open after notice

· Exceptions in which you can have closed meetings

· CA:  Brown Act and Bagley-Keene Open Meetings Act

· Brown Act terrorizes attorneys and public officials.  If you violate it – could be subject to criminal enforcement

· Government in the Sunshine Act, §552b (p. 202)

· “Members” shall not jointly conduct or dispose of agency business other than in accordance with this section

· Defines “meeting” – NO watercooler meetings.  All of you have to meet together (series meetings – A tells B who tells C.  NOT allowed)

· Structure much the same as FOIA:  Gov’t action must be done in public after notice

· Action that the agency takes can be invalidated as a remedy

Rules and Rulemaking:  An Introduction

· The Rulemaking-Adjudication Distinction

· Single most critical distinction in administrative law

· Stems from judicial / legislative power

· Procedures that agencies follow are distinct (adjudicative or legislative)

· KEY:  Process differences

· Agency itself will adopt rules as to how it does rule-making/adjudication.  Those rules HAVE TO be permitted through a statute

· Organic statute (every agency has one):  We hereby establish the Blah Blah Board of CA, made up of so many members, which can develop rules that blah, etc.

· APA (Administrative Procedure Act):  There’s a federal APA and a state APA.  Will have a definition of “agency” as it relates to the Act.  Covers A LOT of agencies.  Meant to be a unifying procedural law (so if you have disparate agencies, all are governed by the APA – procedures will be roughly similar.  Won’t be completely similar b/c statutes may require different things.  Agencies grow their own culture and do things differently just because)

· APA (both state and federal) has elements regarding rule-making and adjudication
· Distinguishing rulemaking from adjudication

· Different procedures apply to each

· A rule prescribes future patterns of conduct; a decision determines liabilities upon the basis of present or past facts
· In the great majority of cases, this sentence will determine whether you’re dealing with rule-making or adjudication (doesn’t hold up in every instance but broadly, this is how it works)

Is it a rule?

Cordero v. Corbisiero

· The “Saratoga” policy – if someone broke a rule by the Board at Saratoga he’s suspended for the next Saratoga track meet (if he loses his appeal)

· P argues that the rule wasn’t properly promulgated according to the APA

· If it’s not promulgated properly, the Board has no right to use it

· Board calls it a “policy”

· Name isn’t determinative – just because it’s a policy doesn’t mean it’s not a rule or a decision, etc.)

· P’s argument – Board called it a policy, so it’s clearly not a rule.  This means Board didn’t follow proper procedure, meaning rule is invalid

· If it’s an invalid rule, it’s NOT a policy (it’s a rule, but it’s not valid.  CANNOT follow the rule if it’s invalid)

· Agencies ALWAYS adopting policies

· Reasons – stability, predictability – if agency adopts a policy, assumption is that the agency is FOLLOWING the policy.  But even if it’s a policy, if court determines it’s a rule, need to follow procedures for promulgating rules

· Admin law is a procedure-based law

· “Attributes of a rule”

· Fixed, general principle applied without regard to the facts and circumstances of the individual case

· Board makes an argument that this is not a rule.  Court says no dice – it’s a fixed general principle.  THIS IS A RULE according to the court

· Common suit – Agency implemented a “rule” without going through rulemaking process

· Time & Applicability Tests

· Rulemaking is normally directed towards the formulation of requirements having a general application to all members of a broadly identifiable class

· Rule in Cordero only applied to jockeys who had an infraction, took an appeal, lost, and were going to be at Saratoga the next year (NOT very broad, but theoretically it could apply to any jockey at Saratoga)

· When you apply a set of factors for a narrow set of people, sounds a lot like adjudicating

· If what the agency prescribes fits the definition of a rule, the only way the agency can use it is if it uses the proper procedures in adopting the rule.  If it doesn’t, it’s as if the rule/policy/etc. never existed (since it’s invalid)

Authority to Adopt Rules and Scope of Authority

“It remains a fundamental principle of admin law that agencies may not self-levitate their power to promulgate regulations – they must rather find any such power in a source conferred by Congress”

· The Supreme Court has apparently recognized that agencies, “even without express authority to fill a specific statutory gap,” may have an implicit congressional delegation of authority (US v. Mead Corp.)

In re Permanent Surface Mining Regulation Litigation

· One key:  See relationship b/w federal gov’t’s power and state gov’t’s power

· Federal law will establish a program to regulate.  That authority to regulate can be delegated to the states if the states meet certain requirements

· Fed can retain control over the requirements when the state is carrying them out

· Feds delegate to the state, state runs the program.  Program has to do with permits.  To get the permit, need to fill out an application.  Fed allowed to adopt rules.  Those rules encompass when it can approve states’ ability to regulate.  Issue here is that the rules go further than that – sets forth what has to be in the application.  Ps don’t like that – claim that fed has no authority here to adopt rules that require this information in the applications.  Fed wants more than Ps seem to want to give out – Ps argue that fed had no authority to adopt these rules

· Agency’s authority

· Set out by 201(c)(2), 501(b), 21 specific grants

· Relationship – specific grants don’t give Secretary the power.  Secretary looks to 201 and 501

· Ps need argument that 201 and 501 don’t give Secretary the authority

· Ps argument – Secretary’s interpretation of 201 would give him unlimited power to enact rules.  Grants are really specific, 201 is way too broad

· 201 on its face seems to say that Secretary can do whatever he wants.  Court says such a provision does NOT give Secretary carte blanche

· Second argument:  21 specific grants, general 201.  One of them must be redundant

· Problem with argument – Congress obviously thought it needed both of these.  By saying one part is redundant, you’re saying Congress did something useless

· Redundancy is a BAD argument.  Need argument that gives court a place to go (give meaning to both statutes), but say that your interpretation of the statutes wins out

· If you have 3 statutes, each was put there to have some independent meaning

· CANNOT read other statutes out of existence.  Have to give some meaning to 201 and 501 but argue that the meaning doesn’t allow Secretary to make the rules at issue

· Ps’ argument – 201 and 501 are housekeeping measures.  Statutes are subsidiary to grants

· Court says no dice but does not offer explanation as to why

American Hospital Assn. v. NLRB

· First rule agency has ever adopted in its history (had always acted through adjudication)

· Only 8 units for hospital industry.  Alternative – case-by-case fights over what the unit ought to be (as opposed to a rule that sets out the units ahead of time)

· Hospital wants to get rid of the rule (thinks it will cost the industry a lot of $)

· §6:  “Authority to make such rules and regulations as may be necessary to carry out the provisions” of the Act

· §9(a):  Representative designed by majority of employees

· §9(b):  The Board “shall decide in each case”…appropriate (unit)
· Hospital focuses on “in each case” – argues that it creates an exception to §6.  Authority to make broad rules, but can’t set out appropriate set of units in the rule (given 9(b)).  Fact that Congress carved out the exception shows how important Congress thought it was

· NLRB rule a problem b/c if §6 stands, you essentially eliminate 9(b) (can’t be – Congress made 9(b) for a reason!  Have to give meaning to everything!)

Court’s Logic – Court UPHOLDS the rule
· Employees have initiative

· “Section 9(a), read in light of the policy of the National Labor Relations Act, implies that the initiative in selecting the appropriate unit resides with the employees.  Moreover, the language suggests that employees may seek to organize “a unit” that is “appropriate” – not necessarily the single most appropriate unit”

· Board decides unit (can use the rule to avoid disputes)
· “Given the potential for disagreement among rival units, 9(b) authorizes the board to decide what unit is appropriate

· Need a standard to prevent the conflict (this rule solves the problem)

· Counter-argument:  Case by case was the purpose of the statute.  Congress must have thought that 9(b) was a critical question (always big disputes over the unit).  Issue may be so important that it should be fought on a case by case basis

· In deciding Board guided by policy and its own rules guiding its discretion

· “Even petitioner acknowledges that the Board could adopt rules establishing general principles to guide the required casae-by-case bargaining unit determinations.”  

· There’s an overlap.  There has to be some ability to have a rule which in some sense covers 9(b).  Downside – NLRB saying “that’s what we did!”  Hospital response – went too far

· Hospital trying to give meaning to the statutes but ALSO give them the meaning Hospital wants (invalidate the rule).  You can create general guidelines, but you still have to do a case-by-case analysis and the rule goes beyond that

· Even if individualized determination, agency can use rules to resolve certain issues

Does the court invalidate 9(b)?

· “In each case” means “whenever necessary” or “in any case in which there is a dispute”

· Cannot be read to mean “exercise standard-less discretion”

· P concedes that the Board could adopt rules with “general principles”

· Presumption that the units can be rebutted in extraordinary circumstances

· Under 9(b) you may be able to rebut the rules, but the circumstances are SUPER narrow (cold day in Hell…)
Even where a statute calls for individualized determinations, an agency may use rulemaking to resolve some of the relevant issues “unless Congress clearly expresses an intent to withhold that authority”

· Agency can use general grant of authority to guide or drastically limit specific adjudicative decisions

· Court says agency can adopt general rule (drastically limits the specific grants)

· Court takes “in each case” and basically wipes it out

NLRB had been given broad substantive rulemaking authority in its 1936 enabling statute.  However, it did not exercise the power until 1989 (this case)

· National Petroleum Refiners Assn. v. FTC – FTC did not assert the power to promulgate substantive rules until 1962, almost half a century after the Commission itself was created.  Court upheld FTC power:

· Scope of the statute was not disturbed by the fact that the agency itself did not assert the power to promulgate substantive rules until 1962.  “The fact that powers long have been unexercised well may call for close scrutiny as to whether they exist; but if granted, they are not lost by being allowed to lie dormant, any more than nonexistent powers can be prescripted by an unchallenged exercise”

Legal Effect of Rules

Reuters Ltd. v. FCC

· 1980:  Reuters applications
· Dispute over FCC rules.  Associated filed applications in the wrong FCC office on 9/28/83

· Waiting period started on 8/12/83.  Argument – is waiting period 30 or 60 days?  If 60, no problem.  If 30 days, Associated’s window is closed and Reuters gets the licenses

· Associated relied on the 60 day rule (p. 226)

· Reuters’ argument:  FCC can give license after 30 days if no one else has filed.  If someone else has filed, need to hold a hearing to decide

· FCC applied the 30 day rule – nobody filed within 30 days (8/12/83 – 9/23/83).  Reuters’ licenses were mailed on 10/12/83, but license itself has effective date of 9/28/83

· Reuters is P

· Private Radio Board issues decision in favor of Associated (didn’t apply 60 day rule.  Said at the time license was mailed, Associated had already filed.  NEED to have a hearing)

· Reuters appeals to FCC – FCC rules for Associated (this just isn’t fair!)
· NEED to go through all agency stops / appeals before you can go to court

Principle of this case:  Agencies must follow their own rules

· To change a rule, need to change in the same way in which it was adopted

· After rule is fully adopted, statute is amended such that the rule is plainly invalid

· Reuters’ argument – you have to follow your rule

· Counter:  NOT if it violates the statute (statute is a higher authority than the rule)

· 30 day rule MUST be followed

· 60 day rule violates the older 30 day rule.  60 day rule when read doesn’t apply to this situation.  60 day applies to different applications

· FCC misinterpreted what rule to follow

· 30 day rule is the rule that applies, FCC has no authority to violate its own rules, no matter what the consequences may be

· Gilmore v. Lujan!

Basic principle reaffirmed by Reuters is “the black-letter principle that properly enacted regulations have the force of law” (Flores v. Bowen), which means that a rule or regulation has the same force and effect as a statute.  “It has been established in a variety of contexts that properly promulgated agency regulations have the force and effect of law” (Chrysler Corp. v. Brown)
· An agency issuing a legislative rule is itself bound by the rule until that rule is amended or revoked

· A legislative rule can only be repealed through notice and comment, not through an adjudicatory proceeding (Tunik v. MSPB)

Retroactive Effect of Rules

Bowen v. Georgetown University Hospital

· “Framework” for retroactive rules:  disfavored, need specific statute

· What’s wrong with retroactive rules?  Notice and comment!  Saratoga – need to go through rule-making procedure

· 1981-1984:  Try to impose rules retroactively.  No dice.

· 1984:  Impose rule properly, try to impose retroactively again

· What’s wrong with doing it here?  Reliance – relied from 1981-1984, followed the law as it existed at that time.  Make decisions based on that law.  If you apply a rule retroactively, you unsettle all of that.  THAT seems unfair (changing rules after the fact)
· Agency CAN impose a retroactive rule if statute allows it explicitly

· May be certain instances where it is necessary (don’t want a flat out bar, but it should be difficult)

· Retroactivity is not favored – MUST have an express statutory grant
· Secretary allows retroactive rule in this case (argument is that hospital association knew the rules were going to be changed)

· Statute is NOT good enough

· Statute is about adjudication.  It is not intended to apply to the situation Secretary is trying to apply it.  Supposed to be case-by-case corrections.  In absence of a statute, retroactive rule will not work

· Secretary argues that court should defer to the agency’s interpretation

· Court says no.  Agency’s lawyers came up with this argument (court doesn’t defer to them)

· CONTRARY to view in past cases

· DEFERENCE – one of the most important terms in admin law

· Scalia concurrence:  Not only did the specific statute give no authority, but the APA’s definition of a rule is forward looking

Bowen sends a clear signal that, absent congressional authorization for retroactive rulemaking, it is invalid.  Similarly, an agency determination that it has the statutory authority to adopt retroactive rules is entitled to no deference on review

· Retroactive application of legislation is also disfavored.  There was a strong presumption against retroactive applicability that could only be overcome by “clear evidence” of congressional intention to have the legislation apply retroactively

Legislative rules are subject to the requirement of notice and comment under the APA, while non-legislative (interpretive) rules are not.  In addition, the process used to articulate an agency position may matter in determining the amount of deference given it by a court.
· Court has determined that the distinction b/w a legislative rule and a policy statement is whether the action has the force of law.  Also, if an agency action expresses a change in law or policy that is intended to be binding on the agency and other parties, the agency may not rely on the policy statement exemption and must comply with the APA’s rulemaking procedures

· As contrasted with a legislative rule, an agency may refuse to follow an applicable policy statement so long as the agency offers a reasonable explanation for so doing (Consolidated Edison v. FERC)

· The consequences of an agency choosing to characterize a rule as a policy statement is to forfeit the automatically binding nature of the promulgation (Interstate Natural Gas Assn. v. FERC)

Interpretive Rules

La Casa del Convaleciente v. Sullivan

· Interpretive vs. substantive rules:  procedural differences

· Factors:

· Agency’s own characterization

· Impact of rule

· Function

· Two documents at issue:  Transmittal letter and Circular letter

· Transmittal letter says that gap-filling number is 1.017.  Providers do NOT like the gapfiller method b/c it lowers the price, providers will get less money

· Lawyers try to get around the gapfiller method, argue that gapfilling number is a substantive rule

· Argue Cordero (gapfilling number is a substantive rule.  Only way to adopt is through notice and comment.  Agency didn’t do that, can’t use the rule!)

· Agency response – it’s an interpretive rule (NOT a substantive rule)

· Interpretive rule is supposed to do what it says – clarify something that’s already there.  B/c you’re not making new law, but just clarifying, you don’t have to follow notice and comment (can just issue the interpretive rule – not bound by process)

· If a rule creates rights, assigns duties, or imposes obligations, the basic tenor of which is not already outlined in the law itself, then it is substantive.  A substantive rule “has the force of law,” while an interpretive rule is “merely a clarification or explanation of an existing statute or rule” and is “issued by an agency to advise the public of the agency’s construction of the statutes and rules which it administers.”  An interpretive rule creates no law and has no effect beyond the statute

· Agency wants this to be interpretive (substantive rules use up agency resources)

· Some circuits say that if it has a substantial effect, it’s a substantive rule.  The bigger the impact, the more likely it’s substantive

· Other circuits say no – if a rule makes a law and an interpretive rule just clarifies, the impact of the rule is irrelevant

· THIS court is a “substantial effect = substantive rule” court

· Court looking for a justification.  Substantive rules clarify statutes all the time (that’s where you get the impact)

· Self-serving impulse for agency to characterize the rule not according to what it’s supposed to do but for what’s convenient for the agency.  In this case, more convenient to be interpretive

· NO CLEAR BRIGHT LINE b/w interpretive vs. substantive rules (impact of the rule is an important factor in a lot of circuits)

Other Types of Pronouncements

· Procedural Rules – Agency has to follow the rule even if the statute doesn’t mandate it.  Can’t just ignore its own procedural rules

· Policy statements – Policy supposed to give the agency a view on a subject (how it’s going to approach something).  Agency would issue policy if something important at stake (almost always will have a statute involved).  If statute is clear on its face, there is probably no room for the policy

· Tend to be broader, less specific (don’t talk about specific circumstances)

· Agency called it a policy but it’s really a substantive rule

Cost Benefit Analysis

· Criteria that agency must follow in adopting rules

Executive Order 12291

· Agencies in executive branch must do cost-benefit analysis before imposing rules

· Principle:  Agency shall not act unless benefits outweigh costs

· Fundamental objection by environmental groups.  Argument – this is immoral.  Fact that costs might outweigh benefit should be irrelevant when health is at issue

· Also, MONETIZING benefits

· Section 9:  Judicial review

· Afraid that this would be added to the litigation agenda of anyone suing over a rule.  Not conveying rights to anyone (only for internal purposes)

American Textile Manufacturers Inst. v. Donovan

· Occupational Safety and Health Act of 1970

· Regulation at issue – occupational exposure standard

Statutes:
· Make a rule defining cotton dust standard (amount that can be in the air over average work day)

· VERY expensive regulation.  Cotton industry pissed, challenges it

· Theory:  No cost-benefit analysis was done in promulgating the rule

· Argument:  Source of the cost-benefit argument is 3(8) – “reasonably necessary or appropriate”

· Carol Towing – “reasonable” is the end result of a cost-benefit analysis

· Reasonableness defined in terms of a way to weigh costs and benefits

· Section 3 of OSHA is definitions, section 6 is the health part (only applies to the health part of the Act).  Section 3 applies to the whole act

· No cost-benefit analysis

· “To the extent feasible” – 6(b)(5) of the Act

· OSHA sets health standards for workers and safety rules

· If you have two statutes, logical conclusion is that they both apply.  Somehow, definition in 3(8) doesn’t apply in 6(b)(5)

· Feasible standard and cost-benefit standard are mutually exclusive.  If 3(8) is applied, it might knock out the point of 6(b)(5) which says to do something if it’s feasible
· 6(b)(5) and feasibility is an exception to 3(8)

· Another way:  Read 3(8) into 6(b)(5) (court didn’t do that)

· Lots of room for judicial flexibility.  Not a slam dunk (Rehnquist dissent)

Micro-example of trying to put statutes together

· Court construes 6(b)(5) via the dictionary.  Giving 3(8) cost-benefit meaning would make 6(b)(5) inconsistent in this case

· Point of 3(8) not just to do cost-benefit analysis.  Substantive argument – the industry saying that 3(8) not only has to do a cost-benefit analysis but the outcome of that analysis determines if something is reasonable or unreasonable

· Need to weigh costs and benefits to determine what is reasonable.  If unreasonable, violates the statute

· Court says this argument is inconsistent with feasibility analysis.  CANNOT do them both

· Statute that shapes the regulatory authority by defining the terms of the rule.  The rule has to be feasible.  Certain kinds of rules are out b/c they’re not feasible, others are OK b/c they are feasible (constraint)

The “Publication” Requirement

Federal Crop Ins. Corp. v. Merrill

· Farmer shows farming scheme to Commission.  Commission gives insurance.  Crop fails.  Goes to collect insurance, gov’t says farmer is not covered by the loss
· Farmer shows the contract, paid the premiums, is getting screwed

· Isn’t this a breach of contract case?  Didn’t gov’t breach the insurance contract?

· Rules = Laws

· Effect of regulation in this case means that farmer was excluded from being insured.  Farmer NEVER should have been accepted.  Under the rules, there was no authority to insure the farmer.  They did anyway!

· Why isn’t there a promissory estoppel argument here?  

· Rules say you can’t insure for this.  Entered into a binding K anyway.  Farmer relied to his detriment.  Entering into the contract was a violation of the rules (Reuters)

· Rationale for requiring publication

· Rules WERE PUBLISHED!  If gov’t is bound by rules, look at effect on individuals in this case

· Only way individual could have avoided disaster is if individual had read the rules

· If you’re going to read the rules, they have to be publicly available

· Federal register and the code of federal regulations

· At federal level, rules are published in the register and in the code.  When they give notice or do anything else, it’s in the federal register (released everyday)

· Once the rules are made final and published, they’re collected in the code of federal regulations

· Theory in this case – farmer had access to the rule.  If rules are going to bind the agency and the people governed by the agency, the rules MUST be published

· If gov’t is bound by its regulations, if it makes a mistake, you can’t rely on that.  You have to make sure that gov’t is following its own rules

· Why not just apply estoppel?

· Agencies have to follow their regulations.  Otherwise they can act arbitrarily (policy reason for Reuters)

· Loss falls on the citizen b/c agency can’t stretch its rules to cover circumstances.  You’re asking the agency to break its own rule.  TOO IMPORTANT of a concept

· In large majority of cases like this, citizen gets screwed at every step of the way

· Gov’t always wins.  May get estoppel (VERY RARE and not for monetary claims)

· Other avenues for farmer?

· Special legislation / earmarking – you get it because you have political clout (stinky theory)

General rule of estoppel: No equitable estoppel against government for private litigants 

· Exception:  Does it exist?

Rationale for estoppel rule:

· Sovereign immunity

· Separation of powers

Rulemaking Procedure

· APA §553 – Rule Making

a) This section applies, accordingly to the provisions thereof, except to the extent that there is involved –

a. A military or foreign affairs function of the US; or

b. A matter relating to agency management or personnel or to public property, loans, grants, benefits, or contracts

b) General notice of proposed rulemaking shall be published in the Federal Register, unless persons subject thereto are named and either personally served or otherwise have actual notice thereof in accordance with law.  The notice shall include – 

a. A statement of the time, place, and nature of public rulemaking proceedings; 

b. Reference to the legal authority under which the rule is proposed; and

c. Either the terms or substance of the proposed rule or a description of the subjects and issues involved.
Except when notice or hearing is required by statute, this subsection does not apply – 

a) to interpretive rules, general statements of policy, or rules of agency organization, procedure, or practice; or

b) When the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules issued) that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest

c) After notice required by this section, the agency shall give interested persons an opportunity to participate in the rulemaking through submission of written data, views, or arguments with or without opportunity for oral presentation.  After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose.  When rules are required by statute to be made on the record after opportunity for an agency hearing, sections 556 and 557 of this title apply instead of this subsection

d) The required publication or service of a substantive rule shall be made not less than 30 days before its effective data, except – 

a. A substantive rule which grants or recognizes an exemption or relieves a restriction;

b. Interpretive rules and statements of policy; or

c. As otherwise provided by the agency for good cause found and published with the rule

e) Each agency shall give an interested person the right to petition for the issuance, amendment, or repeal of a rule.

· (a)(3) – if you’re going to adopt a rule, need to give notice

· Doesn’t require a proposal of the rules themselves.  But when agencies give notice, they will usually include proposed rules

· Interpretive rules not applied to this section (La Casa)

· Subsection c – give interested persons a chance to participate in the rulemaking with or without opportunity for oral presentation

· No requirement of a hearing

· There ARE rulemaking hearings

· You can send in written comments to the agency

· THIS IS NOTICE AND COMMENT!

· After consideration of relevant matter is presented, agency shall incorporate in the rules a concise statement of their purpose.  May adopt the rules but they can’t go into effect for 30 days

· Procedures are relatively limited, but they’re really important
· To get a client’s views heard:

· Lobby to get the rule changed

· Ask legislature to intervene (usual reaction – let’s see what happens first)

· Hire a lawyer (shows agency you’re serious)

· Try to build informal relationships

§553 does not mandate anything like a formal hearing prior to rulemaking.  All that it requires is that the agency publish notice of proposed rulemaking in the Federal Register and give interested persons an “opportunity” to participate in the rulemaking.  The APA language confers discretion on the agency to designate the procedure for public participation.  The cases emphasize that the APA requires only an “opportunity” to submit written materials and not an oral hearing, adversary or otherwise.  The form and extent of public participation are left entirely to the agency.  The APA is satisfied if the agency states in its notice of proposed rulemaking in the Register that written data, views, and arguments may be sent by interested persons to a given agency address.

· In addition to the time required for the notice and comment procedures to run their course, an additional 30 days ordinarily must pass b/w the time the final rule is published and the time it takes effect

· Substantive rules are not to become effective until at least 30 days after publication.  The 30-day limit has NOTHING to do with the APA notice-and-comment requirements.  The APA does not require the notice of proposed rulemaking to be published a certain number of days before the rules are promulgated

· The time between notice and promulgation must be REASONABLE depending on factual circumstances

· Notice and comment only applies to substantive rules; there is an express exemption for procedural and interpretive rules

Legislature is bound by nothing.  Agencies are restricted by certain procedures

Jifry v. FAA
· Another APA rulemaking exemption applies when “notice and public procedure…are impracticable, unnecessary, or contrary to the public interest.”  The “impracticable” and “contrary to public interest” branches of this exemption apply when the rule is urgent, or a delay in its issuance would frustrate the rule’s purpose (Jifry upheld FAA’s summary adoption of post-9/11 rule authorizing immediate revocation of alien pilot’s flight privileges if Transportation Security Administration determined that a pilot was a security threat)

· Pilots get caught in post-9/11 paranoia.  Rulemaking is challenged; also challenge the action that is taken as a result of the rules

· Pilot argument – rule was adopted w/o notice and comment

· Interplay among agencies – FAA and TSA

· Starts with a letter – TSA to FAA: “Pilots are security threats” (recommends revocation of licenses).  FAA revokes pilots’ licenses.  Pilots appeal, ALJ assigns appeal

· Pilots want a hearing claiming the revocation is invalid.  ALJ ordered that FAA and TSA give documents, depositions

· Pilots argue they’re not a security threat, want documents, depositions of people who claim that the revocation was supported

· FAA dismisses – doesn’t want to give up the information.  Dismiss and right after make a new rule (without notice and comment) saying that if TSA finds that someone is a threat, sends a letter to FAA and pilot is automatically suspended

· FAA notifies the pilots that they’ve been found to be security threats.  Under new rule, automatic suspension
· Pilots can attack final action or the rule

· If you like to win admin law cases, rep the gov’t

· Also, in a lot of these cases, you don’t get a “once and for all” conclusion.  If Ps had won here, gov’t could adopt the rule (would have had to do it through notice and comment)

· Gov’t CAN adopt rules without notice and comment

· “Good cause” exception under the APA

· “When the agency for good cause finds that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest,” the agency need not engage in notice and comment

· “Contrary to public interest” the issue here – talking about classified info regarding terrorist attacks.  Notice and comment would delay something that needs immediate attention!

Pilots argued that FAA had revocation power before the rule.  Why wasn’t that good enough?

· That power was permissive only.  Under the new rule, becomes mandatory
· Procedure:  If TSA Administrator determines that TSA was right, final notice issued.  “Releasable” materials.  Pilots would never be able to get at the classified records

· They get to keep the documents in secret and say you’re a terrorist.  Pretty troublesome.  Agency will give you the releasable part and that’s it!  TSA will review, but it will just confirm that the pilots are screwed

Rulemaking Procedures: “Hybrids” (features of rulemaking and features of adjudication)
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council

To build a power plant, need a license to construct AND a license to operate

· Getting a license to construct – reports, review by Commission (safety report, environmental report, antitrust report)

· Getting a license to operate – also very extensive

· In the midst of adjudication, agency faced with the issue of what happens to the nuclear waste

· Intervenors saying that Vermont Yankee is generating tons of waste with no viable place to store it

· Agency says they’ll pull the argument out of the adjudication and make a rule out of it (the issue gets raised every time a plant is licensed and agency doesn’t want to adjudicate it over and over again)

Court of Appeals 

· APA §553 establishes minimum standards.  Ps are saying that 553 is not enough (need to do more!)

· Ps would want cross-examination of agency experts in this field.  Want to show that the proposed method is inadequate.  COA agrees

· Court remands – Ps would take expert apart at trial

Supreme Court

· Says NO to Court of Appeals

· 553 talks about notice and comment.  No hearing or cross-examination required (notice and comment is the minimum)

· Ps trying to make an argument as to why in this case they should be allowed more procedure

· Argument – APA establishes the minimum, but there can be greater procedures especially if there’s an issue in the public interest.  Ps would argue that courts get to make the choice as to what situations merit greater procedure than 553 describes

· Why?  Agency is impartial, court better suited (make decisions on admissibility of evidence, etc.)

· SC says NO!  Agency can grant additional procedures, but court CANNOT force it to grant those procedures.  Agency here did not grant additional procedures

· CofA seemed to say that the agency in adopting a rule had to go beyond the minimums in 553

· SC says NO!  Agency could make that choice (it gets to decide its procedures) but the court can’t force the agency to do so

· Reasons why this is a bad idea:
· If the courts were free to devise procedural requirements on an ad hoc basis, “judicial review would be totally unpredictable;” the agencies, seeking to avoid reversals, would inevitably gravitate towards using highly adversarial procedures in every case (lose all the efficiency in notice and comment.  Trials take a lot longer)

· Case reaffirmed the principle that the rationality of an agency rule must be judged on the basis of the record that was before the agency when it issued the rule

· The agency has a duty to build a record that demonstrates that it has exercised its discretion seriously and responsibly, but it has wide latitude to determine the best way to assemble that record

· Ps argued for more process in adjudication – that’s the only way to get the facts on the record.  Court says no – could do that in the regular notice and comment process
· APA §553 gives the MINIMUM.  Unless the agency itself wants to go further in the matter, that’s it

· In the end, the rule is subject to review for being arbitrary, capricious or an abuse of discretion

United States v. Florida East Coast Railway

· Agency’s process in adopting the incentive per diem charge

· Statute in question merely provided that the Interstate Commerce Commission “may, after hearing,” issue rules establishing incentive per diem charges for the use of freight cars

· Empty railway cars.  There’s a shortage.  Trying to spur production, make sure that companies get the rail cars off and back on to the appropriate railway

When does a statute require rulemaking that is greater than the minimal notice and comment?

· Agencies act legislatively (notice and comment model) or adjudicatively (ALJ, testimony, etc.)

· The court CANNOT combine the law, but the statute and the agency CAN.  That’s what this case is about

· ICC §1(14)(A) – “may, after hearing.”  Ps arguing that this means they get a hearing!  Instead of notice and comment, Ps arguing for formal adjudication
· Court says no, Ps not entitled to an adjudicatory hearing – precedent did not allow “after hearing” to mean adjudicatory hearing necessary
· In the past, “after hearing” not enough to trigger a formal adjudicatory hearing under APA §553

· Hearings are under APA §556 – “On the record, after opportunity for agency hearing”

· Ps argument – 556 and 1(14)(A) match up!  Congress has dictated “after hearing.”  Makes sense to have a hearing

· Court says not good enough – precedent (another ICC case – “after hearing” NOT the equivalent of a requirement that a rule be made “on the record after opportunity for an agency hearing”

· Under 1(14)(A) Ps get an opportunity to send written material to be considered.  No oral hearing

· Court unwilling to read 1(14)(A) and 556 as equivalent

· Adjudicatory hearings in general much better vehicles to ventilate facts.  Trials are the best method to decide facts but they’re very inefficient

· Commentators have criticized formal rulemaking as a costly, cumbersome process that contributes little to the quality of decision (peanut butter case, p. 288)
· SC held that notice and comment rulemaking would suffice; although a statute did not have to track verbatim the APA phrase “on the record after opportunity for an agency hearing” in order to trigger the formal rulemaking requirements, a clear expression of congressional intent was necessary.  In effect, this case created a strong presumption in favor of informal rulemaking

· To get a hearing, the language of 556 more or less HAS to be used

· In general, agencies don’t want the adjudicatory hearing language

APA 553 recognizes two types of rulemaking:  Informal (normal notice and comment) and formal (rules must be preceded by a trial-type hearing)

· 556 and 557 govern formal adjudicatory proceedings (evidence, cross-examine, etc.)

Association of National Advertisers v. FTC

· FTC goes after children’s advertising.  Association argues that the Chairman of the FTC (who is deciding the case) is not impartial.  ANA tells Chairman to get out!

· Political process premised on taking positions – that’s how people are elected

· To the extent that rulemaking is supposed to be based on a legislative model, it would be ridiculous to go to a legislature and say that a senator can’t vote on something because of previous statements on a topic, etc.

· Court holds that it will not order the disqualification of a rulemaker absent the most compelling proof that he is unable to carry out his duties in a constitutionally permissible manner

The court concluded that the FTC chairman should not be disqualified from participating in a rulemaking proceeding to ban advertisements directed at young children, even though he had made statements and written letters indicating that he strongly favored some regulatory action against the advertisers

· The court reasoned that administrators should be encouraged to speak their minds on the issues involved in pending rulemaking proceedings, so that they can engage in direct, candid dialogue with affected interest groups, and thereby assess the political acceptability of different policy choices

· In rulemaking, therefore, the test for disqualification should not be whether the decisionmaker appears to have prejudged any fact issue (the test applied in adjudicative proceedings), but whether “clear and convincing evidence” shows that he has an “unalterably closed mind” on the pending matters

Cinderella standard:  Whether “a disinterested observer may conclude that the decisionmaker has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it”

HBO v. FCC (Ex parte contacts)
· Ex parte = one sided

· In the course of developing a rule regulating pay cable television, the commissioners had held a number of private meetings with interested participants.  The court felt that it would be “intolerable” if there were one rulemaking record for insiders, and another for the general public

· In addition to this concern for the fairness of the process, the court reasoned that nonrecord communications would undermine the effectiveness of judicial review, b/c the reviewing judges would not have access through the rulemaking record to all the material considered by the agency

Regulatory Flexibility (Reg Flex)

· Requirements - §604 APA (Regulatory Flexibility Act)

· Purpose:

· Protecting small businesses

· Lack of political clout

· When you get government regulations, they hit small business harder.  Small business doesn’t have the resources to comply as easily.  Big business can deal better

U.S. Telecom Assn. v. FCC

· FCC issues an order containing conditions under which wireline telecommunications carriers must transfer telephone numbers to wireless carriers

· FCC argues that this was an interpretive rule (did notice and comment anyway)

· If it WAS interpretive, don’t need notice and comment (can just issue the rule)

· Court says NOT an interpretive rule.  Subject to APA (if not followed, rule is void)

· FCC invited comments to their rule

· Agencies need info to fill holes in rules.  Notice and comment to see what people think.  553 satisfied

· FCC did NOT satisfy Reg/Flex at all

· Remedy:  604 says that remedy is remand the rule to the agency or defer enforcement of the rule as towards small entities unless enforcement is in the public interest

· In this case, remedies are remand or saying that you can’t enforce the rule against small businesses unless the court finds that it’s in the public interest

· What to argue if you’re FCC, want to keep the rule in effect:

· There are good reasons to keep this rule in place
· How can the rule be undone?

· Reg/Flex unlikely to make a difference

· This argument is outcome-determinative.  How do they know that it wouldn’t change after review?

· Ps’ responses to these arguments?

· In certain rural communities, subscribers won’t switch

· This is having a big effect rurally.  That’s what Reg/Flex would examine

· Court remands and stays future enforcement against small businesses until FCC promulgates a proper rule

· FCC would prefer that the rule stays in effect while it goes through the analysis

· Courts are NOT really interested in enforcing Reg/Flex stringently

NLRB v. Wyman Gordon

· Election held without any list of member names

· Board says no dice, do the election again.  Company refuses to furnish list of names again

· NLRB gets serious, order company to turn over the list.  Company refuses, NLRB issues subpoena

· NLRB rationale – company had to turn over list based on Excelsior case

· Excelsior – rule was adopted, but was not applied to the parties in the case (seems more like legislating than adjudicating)

· Applying it to the parties vs. saying it’s prospective only (as was done in Excelsior)

· Fortis plurality opinion:

· Excelsior is bogus – it was a rule that didn’t follow the proper rules of promulgation

· The agency can adopt a rule in an adjudication.  Nothing that prevents agency from adopting a rule (just like courts!)

· Excelsior OK in the way it was adopted but not OK in the way that it wasn’t applied to the parties in the case

· Consequence of not applying it to the parties in the case = rule isn’t binding.  Can’t be applied!

· BUT Fortis still says NLRB wins

· Court issued an order and applied it to the parties.  Court can do that!  As long as court is properly adjudicating, it’s OK!

· Concurrence:

· Excelsior is fine.  Doesn’t matter that the outcome wasn’t applied to the parties.  Court was being fair.  It was still a valid adjudication and it could be applied

· Douglas dissent:

· Excelsior is void.  This type of rule needs to be adopted pursuant to the APA

· Harlan dissent:

· If you’re going to adopt a rule, need to adopt it pursuant to the APA

Importance of this case:

· Majority view: Agency COULD make adjudication to make rules just as it could use rulemaking to make rules

· It’s about how agencies make law.  Can make law through adjudication or rulemaking

· Can make it through adjudication b/c courts do it all the time

· Agency can do either!  It can choose to address important policy questions through adjudication or through rule-making.  Agency has the discretion to make that choice

· Fortis:  If you don’t apply something to the parties, it’s not an adjudication

· Agency may develop new policies through adjudication, so long as each person to whom those policies are later applied is given an individual right to be heard on the question of whether the Board should modify or abandon its case-law “rule”

· This is NOT hybrid rulemaking

· You have two possible procedures (adjudication and rulemaking) to make law

· If Douglas had his way he would say there are limits to adjudication.  If it’s prospective only and applies generally need to go through rulemaking

· Majority didn’t agree

· NLRB makes virtually all law through adjudication

· Advantages / disadvantages?  Processes of rulemaking different from adjudication

· Advantages to adjudication: Test the facts more, have an example in front of you, both sides will argue more passionately

· Rulemaking faster (in theory)

· When courts make rules, they only have the parties.  How do they compensate for something they don’t know?

· May depends on facts (technical / non-technical)

· Common law proceeds incrementally.  When courts have law, in the next case the court can apply the previous facts or distinguish the facts.  Slow, doesn’t give sweeping rules

· Rulemaking better for sweeping rules (more parties, less process)

· If deciding big issues in an adjudication, not enough facts (rulemaking better in this situation0

· NLRB – better to create rules case-by-case (not adopt rules through rulemaking)

· Vermont Yankee might be more suited for adjudication than rulemaking (hypothetically)

· In cases without a flat out “yes” or “no” you want adjudication

“The choice between proceeding by general rule or by individual, ad hoc litigation is one that lies primarily in the informed discretion of the agency”  SEC v. Chenery Corp. (aka Chenery II)

Chenery II laid down the rule that an agency is not barred from applying a new principle in an adjudicatory proceeding simply b/c it had the power to announce that principle in advance by using its power of rulemaking
· NLRB v. Bell Aerospace Co. – SC reaffirmed that even in cases involving marked policy departures, agencies are not precluded from announcing new principles in an adjudicative proceeding; the choice b/w rulemaking and adjudication still lies within the agency’s discretion.  The board can decide to proceed with caution, developing its standards in a case-by-case manner rather than through a generalized rule

· It’s up to the agency to choose which is the better method to make law 

· The 2nd Chenery rule is a maxim of administrative law that permits an agency to develop a body of regulatory law and policy either through case-by-case decisionmaking (a quasi-adjudicative process) or through rule-making (a quasi-legislative process

· Some cases have hinted that adjudication may be inappropriate in some instances (American Tel. & Tel. Co. v. FCC)

Negotiated Rulemaking

· Theory that notice & comment not the best way to get a good rule.  Put all interested parties in a room, have them interact with each other and negotiate an outcome

· If no argument during the negotiation, agency can still submit the rule to notice and comment and ultimately promulgate the rule

· Problem:  Makes rulemaking sort of meaningless.  It becomes pro forma if a rule has already been negotiated.  Also a risk of watering down the rule

THE RIGHT TO BE HEARD

· Right to a hearing when statute allows or when you have a constitutional right to be heard

· Due process in its application to administrative law is essentially a requirement of notice and hearing

· The tradeoff: Efficiency vs. individual rights

· Individual rights – deemed worthwhile by society to allow a hearing

· Efficiency: Don’t want roadblocks when divisions of gov’t trying to do its job

Bi-Metallic Investment Co. v. Colorado & Londoner v. Denver

· Is the decision legislative or judicial? (first question to ask to determine right to be heard)

· IF it’s a legislative decision – YOU HAVE NO RIGHT TO A HEARING

· Congress can pass a law without a hearing

· IF it’s an adjudicative decision, you’re entitled to a hearing

Bi-Metallic

· Claim: Before state raises property taxes in Denver, we have a right to be heard!

· Propose full adjudicatory hearing (challenge factual basis of 40% property tax increase)

· Court says no dice – P does NOT have a right to be heard

· LONDONER:  A relatively low number of persons exceptionally affected are entitled to a hearing

· In Bi-Metallic, even though exceptionally affected, too many people!  If enough people are affected, the remedy is through the political process

· Why isn’t that true of a small number?  Not enough support to change political powers (majority suppresses the minority)

· Bi-Metallic reasoning:  Practicality / there must be a limit

· In Londoner, trying to allocate 6 properties’ taxes (in Bi-Metallic, decision was to raise taxes uniformly)

· According to Rehnquist, the decisions in Bi-Metallic and Londoner illustrate the basic distinction b/w rulemaking and adjudication.  The dividing line, so far as the due process right to be heard is concerned, is a recognized distinction in administrative law b/w proceedings for the purpose of promulgating policy-type rules or standards, on the one hand, and proceedings designed to adjudicate disputed facts in particular cases on the other (US v. FL East Coast Ry.)

There can be different types of facts at issue

· Legislative facts:

· General facts that apply across the board in deciding policy

· Do not concern the immediate parties

· Adjudicative facts:

· About individual parties and their individual properties, businesses, etc.

· Who, what, where, why, how?

· More likely granted right to be heard

Some cases in which the agency MUST do adjudication b/c the agency MUST grant a hearing

· A statute can give you a right to an adjudicatory hearing even though you might not have one constitutionally

Hollinrake v. Law Enforcement Academy

· Statutes that grant hearings vs. those that talk about procedure if you’re granted a hearing

· Hollinrake didn’t meet eyesight standards.  Argues entitlement to a hearing before being denied
· Deciding if a person has a right to a hearing:

· LOOK AT THE STATUTE!  If statute gives you a right to a hearing, don’t have to get into all the arguments (it’s a given that you get a hearing)

· If no statutory allowance of right to a hearing, fallback is that there’s a constitutional right to a hearing

· Statute 1 doesn’t grant right to a hearing.  Saying that you need another statute or the constitution needs to give you a right to a hearing 

· If something else gives you the right, here are the procedures to follow

· Equivalent to the adjudication provisions in the federal APA (tells you how to conduct the hearing, but not that you GET a hearing)

· Statute 2 – no indication that academy was revoking Hollinrake’s license

· BIG difference b/w someone applying for registration and already having it and having it revoked. This statute does NOT give right to a hearing

· Two step process:

· Do you have a right to a hearing?

· If so, what are the processes within that hearing?
· Statute 3 – A hearing is required if the action involves the determination of disputed facts of particular applicability under the circumstances, commonly referred to as “adjudicative”

· This statute is the Londoner principle!  No hearing granted under statute 3

· This isn’t a factual question – it’s a legal question.  You don’t get a hearing on legal questions

· Statute 3 says you get a hearing based on ADJUDICATIVE facts.  What you’re disputing has to match up with what gives you the right to a hearing

· The fact in this case is LEGISLATIVE (not a fact pertinent to Hollinrake).  It’s the equivalent to the 40% property tax raise in Bi-Metallic

· You don’t get to challenge legislative facts.  When the rule is adopted, there’s notice and comment.  If you don’t like it, you challenge it at that point

· Best forum is an adjudicatory hearing (witnesses, cross-examination, etc.).  You go on a hunt to find something that grants you a right to a hearing

· You get a right to a hearing if there are adjudicative facts

· BUT Hollinrake is challenging the standard itself, not challenging the particular facts b/w the statute and its application to Hollinrake 

Other cases where there is no right to be heard even though they fall on the adjudicatory side of the Bi-Metallic/Londoner line involve what has been called the “pure administrative process”

· Decisions made on the basis of observation by technical experts or objective tests.  Three principle categories of such decisions:  Those made on the basis of:

· Inspections

· Tests

· Elections

· When the decision is based on mechanical application of a mathematical rule or formula, there is no due process right to be heard even though the decision is adjudicatory within the Bi-Metallic/Londoner dividing line

In Londoner, the agency was directed to apportion the cost of the street paving among the abutting property owners in proportion to the benefits received by them from the improvement.  Statutes providing for assessments for the cost of improvements sometimes provide for the assessments to be made on the basis of the so-called foot-frontage rule, under which the abutting owner’s share of the cost is measured by his property’s frontage on the street that has been benefited

· If assessment in Londoner made on foot-frontage rule, Ps DO NOT have a right to a hearing

· It’s a legal question and you don’t get an adjudicatory hearing

· Only conceivable factual question – you mismeasured my actual front footage

· Unless you challenge the “rule” at the time it’s adopted, you can’t challenge it later.  If it’s a statute you probably can challenge it later but your chance of overturning it is pretty much zero

In evaluating evidence may want a professional board to hear the case

· Making decisionmaker at the hearing in that particular industry

· He knows what he’s talking about, knows what you’ll be talking about

· BUT he doesn’t know the law!  The right to a hearing is rooted in the law

· Solution – a panel

In re Appeal of Stratton Corp.

· When you re-classify waters, you get the rights in a rulemaking.  There will be a public hearing, but it will be a really boring “you get 3 minutes” etc.

· Stratton wants an adjudication.  Claims a constitutional due process right

· Stratton thinks they’re being deprived of a property right – 5th Amd!

· 1st 10 Amds apply to Fed.  Later ones take first 10 Amds and apply them to the states

· Stratton won’t be able to develop the property the way it wants

· Professor Koch factors for assessing whether agency action is rulemaking or adjudication:

· Whether inquiry is of a generalized nature, rather than having “a specific, individualized  focus:

· Whether the inquiry “focuses on resolving some sort of policy-type question and not merely resolution of factual disputes”

· Whether the result is “prospective applicability and future effect”

· Court says this is a rulemaking – generalized issues beyond the scope of the immediate parties

· Stratton argument – only 3 parties here!

· BUT it also affects a lot of people surrounding the area

· Have to look at who is affected, not just who happens to appear in court

· Board’s determination involves a policy question, not a discrete factual dispute

· Reclassification is a rule of prospective applicability, not past conduct

· Stratton can’t claim that there’s still the effect on its property?  Why no hearing on deprivation?

· Nothing has happened to the property yet!  No evidence that they would be impacted by the rule

· There’s an argument that the property will be worth less, BUT if you’re requesting a hearing need to show an impact

What if the rule only affects one party?

· Might be the only one arguing the rule, but it affects others

· BUT this brings it closer to Londoner

Number of affected parties makes a difference

PRIVILEGES

· Traditional approach:  If you got a license, the gov’t was not granting you a right but was granting you a privilege

· Since it’s a privilege it can be taken away at any time.  No property interest in a privilege

· Theory:  Normally the granting of a license could give you a property right but gov’t could condition the granting of the license (making it a privilege, NOT a right)

· If you have a license to sell booze and gov’t tries to take it, you have no DP to a hearing

· Cases distinguish among licenses

· Professional licenses (law, medicine) – cases VERY clear that these were property rights, not privileges

· License to sell booze, billiards, dance hall – those are privileges

· Distinction?  Elitism (says prof)

Goldberg v. Kelly***

· Agency talks to recipient.  Cut recipient off of welfare b/c no longer eligible.  Agency asks questions that would affect eligibility.  Recipient can show evidence
· Seems like a hearing

· If benefits cut off, you can have post-termination hearing

· Adjudicative, but AFTER termination

· Claimants want to make hearing pre-termination
· Pre-termination VERY expensive (counsel)

· No constitutional right to a welfare payment (gov’t decides if you get one)

· BIG tradeoff when you have constitutionally imposed conditions (which is why this is so controversial)

· Have to think about not just welfare payments but about everything else gov’t does

· Court rejects that welfare is a privilege

· Welfare a type of property right says court

· Deprivation is HUGE if you’re living off of it (not the type of property recognized at common law, but court says it will recognize it)

When welfare stops being paid, you’re depriving a person of property and that person is entitled to DP before deprivation can occur

State’s argument – we give notice, we present the issue to a supervisor (there’s a check – impartial review), then notice again given in writing (chance to respond) and full hearing after deprivation

Court has to decide whether pre- or post-deprivation hearing is sufficient

· Court worried about risk of mistake (potentially cutting people off from a stream of income they need to live!)

· Gov’t counter – People are going to demand hearings and they’ll want to keep the $ regardless.  In a lot of cases they’d be paying out money that under rules people aren’t entitled to get

State has an interest in promoting public welfare.  There’s a reason they’re paying these people

MUST be pre-termination.  Before terminating payments

· Sounds like you need a full blown adjudicative hearing.  Counsel if you have it

Court enunciating MINIMUM due process requirements

· Mirrors trials.  Trials held this way b/c people need to know what the rules are beforehand (so you know what evidence you can admit / not admit) so you can prepare your case!  

· Can’t have decisionmaker bring something up that has nothing to do with the issues

· Decisionmaker has to state reasons for determinations (make sure he’s following the rules)

Need an IMPARTIAL decisionmakeer

· Person instigating this = the caseworker.  Don’t want caseworker making final decision

· Rationale as to why welfare is property.  Shows that other things provided by gov’t could also be considered property

This is the type of process required in welfare situations.  Other situations where impact not as dramatic

Brennan, Reason, Passion and “The Progress of the Law”

· Previous system lacked empathy.  If you’re totally dependent on welfare, law has to reflect that kind of dependence and impact

Brookpark Entertainment, Inc. v. Taft
· Liquor license suspended.  Keep selling anyway

· Board doesn’t do anything about it

· OH law – if you violate liquor license, local residents can vote to revoke the license

· Citizens can vote Brookpark out of town!

· Brookpark argues it will be deprived of property w/o DP

· It’s an election – Brookpark gets to voice its side (not good enough!)

· Elections are TERRIBLE factfinding vehicles

· Deprivation of property here?

· Entitlement that allows you to do something

· OH created the license (look at person/agency that conferred the right to see what was created)

· Court said agency conferred a property right – interests that attach to the license are like those that attach to real property (can be transferred, sold, inherited, renewed).  Has VALUE to the holder – allows him to engage in activities to make money

· Also, extent to which gov’t can take license away – can’t be taken away automatically (claim to continuation under state law)

· State response – make it revocable at will!  State creates the property interest so it can condition the interest
If it’s the state that creates the property interest, can the state say that a license isn’t considered property?

· NO!  “Property” cannot be defined by the procedures provided for its deprivation any more than can life or liberty.  The right to due process “is conferred, not by legislative grace, but by constitutional guarantee.”  Looking to the underlying interest created, not the procedures that gov’t may have gone through not to label something property

Once determination made that it’s property, it’s easy – there was no hearing!  There was a suggestion for an election but that doesn’t meet the DP requirement

· Election not sufficient process – it’s not set up as a method for determining facts (elections are political – have very little to do with fact-finding)

· Goldberg!

· Privilege concept largely killed by Brookpark

· You can’t condition the property in the way to make it a privilege and not a right.  State can call it a privilege all it wants – court not interested.  Looking substantively at what it is

Focus on state law to determine if interest created is of a sufficient form and rises to a sufficient level to be considered “property”

Goss v. Lopez

· 6 kids suspended for 10 days.  They appeal

· Kids did NOT get a hearing

· This IS a property interest (education not something you equate with property.  Goldberg = the “new” property)
· In Goldberg, point of being heard was to avoid mistakes

· In this case, point of being heard ALSO to avoid mistakes

· Disciplinarians frequently act on the reports of others and the risk of error is not at all trivial

· Critics – really?!

· DP clause also forbids arbitrary deprivations of liberty

· Liberty interest?  “Where a person’s good name, reputation, honor, or integrity is at stake b/c of what the government is doing to him, the minimal requirements of the clause must be satisfied”

· State argues that DP clause should only come into play here if the state has subjected a student to a severe detriment or grievous loss

· Court says no – look not to the weight but to the nature of the interest at stake

· The important question is whether there is a liberty/property interest at issue

· Seems to take Goldberg and stretch it

There WAS a deprivation, so students entitled to process

· Core of DP = notice + hearing

· Notice and hearing a flexible term based on circumstances

· Considerably less process here than in Goldberg

· Balancing interest b/w person being deprived (student) and the one doing the depriving (gov’t)
· Still require some sort of pre-punishment hearing.  Not the kind of elaborate hearing from Goldberg, but right to confront accuser

Dissent

· You’re entitled to go to school but you’re not entitled to anything once you get there

Matthews v. Eldridge

· Social security disabilities being cut off

· Undisputed that there is a property interest

· Goldberg a slamdunk to support this.  Dispute is over the PROCESS

· The process (elaborate back and forth process)

· Three part test

· Private interest affected

· Risk of erroneous deprivation

· Public interest

· Test determines how much process you get

· First two factors refer to deprived party, third factor refers to gov’t

· Test is really TWO parts – what is the private interest deprived and what if it’s deprived erroneously?  What is the gov’t’s interest?

· The higher the risk of erroneous deprivation, the more likely that there will be additional procedures to assess the risk

· When that happens, gov’t impacted ($$$ and time)

Private interest affected here?

· Disability payment.  BUT entitlement driven by whether you’re disabled, not by whether you actually need the money

· BUT if you’re disabled you can’t work!  Disingenuous to say that this isn’t need-based.  Disability causes lack of income!

· Private interest substantial but not as bad as Goldberg (according to court)

Risk of error?

· Also less than Goldberg according to the court

· Medical – less likely to be a dispute as to whether the disability exists

· Less risk of erroneous deprivation, so less process due

· Less chance of making a mistake here

Weight of first 2 factors against public factor

· First two are less than Goldberg

· Money is likely to come out of the programs – it’s like you’re punishing the true recipients by granting hearings

Process is sufficient here, according to court.
· How factors are applied is up to the court (LOTS of discretion).  Court could have easily gone the other way

· Shows lack of predictability in this area

Matthews is all about the PROCESS part (it’s a given that there’s a property interest here)

Hamdi v. Rumsfeld

· Enemy combatant’s right to be heard / held indefinitely

· Scalia:  Can’t use Matthews here.  Try him for treason or let him go!

· Thomas:  Gov’t can do whatever it wants to this guy!

· None of the parties even raised Matthews (court brought it up on its own)

· Majority uses Matthews b/c it’s a balancing test

· Enormous flexibility in analyzing the private interest, the deprivation and the public interest.  That’s what O’Connor wants to do – use a flexible body of law

· Matthews gets applied in a VERY different context (war)

Process the issue:  Dispute over enemy-combatant status

· Deprivation of liberty

Process given?

· Mobbs gave evidence that Hamdi affiliated with Taliban

· Mobbs’ declaration was complete hearsay!

Matthews applied by O’Connor

· Private interest is HUGE!  Hamdi wants to know what evidence is relying on, cross-examine

· Public interest big b/c if he’s released he’ll go back to his Taliban buddies

· Big clash b/w Goldberg adjudicatory model and the fact that the people with knowledge, documents are in the middle east!  Anything you do to give this guy DP rights is going to take away from the ability to fight the war

Matthews allows O’Connor to accommodate two serious interests

· Hamdi gets notice of the facts determining why he’s an enemy combatant, fair opportunity to rebut in front of impartial decisionmaker

· Rebut what?!

· Normally if gov’t trying to take something away, burden on gov’t.  Burden shifts!

· Gov’t can rely on hearsay here!  Mobbs’ declaration probably fine

· Hamdi can testify on behalf of himself and try to convince the panel

· Giving a hearing doesn’t necessarily mean you’ll get a full-on Goldberg hearing.  Hamdi would likely get a VERY limited hearing

· Gov’t interest SO strong that the kind of process Hamdi entitled to necessarily weakens

· Goldberg – private interest clearly outweighed public interest

Hamdi shows that Matthews is the omnibus case for DP

· Also shows limits of Matthews – hard to believe gov’t interest can be much stronger but individual STILL gets some process

The Narrowing Scope of Liberty and Property Interests

Sandin v. Conner

· Prisoners at issue here – punished by being sent to prison (lose a lot of liberty!)

· §1983 case

· Prisoners sought injunctive, declaratory relief, damages
· 1983 allows recovery for damages for violation of civil rights

· One type of civil right – DP rights!  Not that much in damages, but you get attorneys’ fees!

· Prisoner strip searched, swears, charged with disciplinary infractions

· Prisoner given not much of a hearing (prison said witnesses not available)

Court talks about previous decisions

· Wolff:  Shortened sentence – mandatory

· Prison didn’t follow statute that would have lessened person’s sentence

· Big deprivation of liberty interest – if prison doesn’t follow statute, prisoner stays in jail for longer than he’s supposed to

· A disciplinary proceeding to revoke a prisoner’s “good time” credits (and thus to increase the time he would actually serve on his sentence) had to meet constitutional requirements of DP, b/c the statute made accrual of good time a right, subject to forfeiture only for serious misconduct

· Meachum:  Transfers “normal”

· Arson in prison.  Prison was going to transfer prisoners thought to be responsible.  Prisoners claim DP violation – would be transferred from min to max security prison

· Court says not good enough – prisoners can’t point to a statute and they’re in prison!

· A prisoner could be transferred from one prison to another w/o DP safeguards, b/c state officials had wide discretion to order the transfer, irrespective of any misconduct

· Greenholtz:  “Shall” created expectation re. parole

· Prisoners cite Wolff (there’s a statute!).  Talking about differences in parole

· Hewitt: Administrative segregation – statutory directives

· Mandatory language re. admin segregation

Applying DP clause in prison

· Prisoner’s justifications can’t be the same.  Also concern about running the prison

· Hewitt probably furthest reaching case.  Prison’s violation of its own rules AND it’s about prison, confinement.  Hewitt says no liberty interest in sentence imposed

· Mandatory directive.  If not followed, you have DP right.  Question about what process you’re entitled to.  If there’s a right that triggers DP clause, get into Matthews v. Eldridge and those rights aren’t necessarily the same ones given by the prison

· Process due by Constitution may NOT be the same as process created by admin regulations

SC concerned about idea that courts are becoming secondguessers of admin processes

· Court doesn’t like Hewitt – Micromanaging if every time there’s a mandatory directive that’s not in line w/ DP clause

· People deprived of liberty by the nature of their conviction

Court does NOT recognize DP interest here

· This is what happens in prison

· Can focus on liberty interests by looking at prison regulations.  If there’s a mandatory regulation that’s not followed, that’s a liberty interest

· Solution to mandatory regulation – discretion!  If you make the regulation discretionary, you get rid of the problem

· Court = NO DICE!

· Court says it doesn’t want to give disincentives to creating mandatory regulations, but if it recognizes a liberty interest in the regulations it WILL cause a disincentive to create such regulations

· Rules = good

· Liberty interest = disincentive to create rules

· Solution = don’t read a liberty interest into the rules

· Rules protect the prisoners (provide them with DP rights).  Don’t read liberty interest into the rules = taking DP rights away from prisoners (interesting logic)

· Rules are put in to benefit the prisoners.  If you create liberty interests out of the rules, you create a disincentive to make them.  Prisons would get rid of the rules!

· Court gets rid of Hewitt idea (does not overrule Wolff)

· Holds that there is no atypical / significant hardship in this case.  Focusing on what actually happens to the person (has to do with extent to which prison is restraining or interfering with the prisoner)

Sandin shows how much trouble courts can go through to determine a property interest

· Once put in prison, liberty interest changes.  At that point you lose something you would otherwise have

· Context is CRITICAL (as seen in Goldberg)

· Sandin narrows liberty interest in a particular setting (prison)

Court pointed out that its practice of giving dispositive significance to the presence or absence of mandatory language in prison regulations was forcing it to get bogged down in numerous minor details of prison administration.  It also gave prison officials undesirable incentives to leave their procedures uncodified in order to avoid DP obligations.  Accordingly, court held that state prison regulations will not create a liberty interest unless the deprivation “imposes atypical and significant hardship on the inmate in relation to the ordinary incidents of prison life.”

· Test defeated DP claim of prisoner.  Punishment scarcely differed from the sort of conditions the prison regularly imposed on other inmates for nonpunitive reasons, such as protective custody

· However, assignment to a harsh “supermax” prison for an indefinite period, without parole, DID constitute an “atypical and significant” hardship.  Wilkinson v. Austin (2005)

Colson v. Sillman

· To claim an interest, need entitlement
· Property interest in this case

· If you’re not entitled to something, you’ve got no interest to protect (you have no claim to it).  All you have is a right to apply for something, not automatically get it

· Premise of Goldberg was that if you met the standards for welfare, you got the payments.  This case brings that idea back

· If purely discretionary by administrator, no property interest

· Source of DP right:  NY public health law

· Test for entitlement:

· More than unilateral expectation

· Independent source

· Existing rules or mutually explicit understanding

· Discretion

· Case says no funding

· What if there had been?  Could you make an entitlement by finding something else there?

· Statute a starting point, not the end.  Look at actual practice

· Statute gives total discretion to commissioner.  BUT you can look at past practice (you exercise full discretion but if in your discretion you’ve given benefits to certain people, at some point it becomes equivalent to an entitlement)

· Entitlement can be created in A LOT of ways.  Statute could, but past practice too

Tests for determining interests not crystal clear b/c this area still developing

· Colson about how far Goldberg concept of property interest reaches

· Fact that there’s discretion in the statute makes it less likely that there’s entitlement BUT there are other ways to argue entitlement even though there’s discretion

· What about process?  

· Goldberg – full trial.  Goss – hearing with some limited face-to-face rights.  Matthews – balancing test (outcome always unstable)

· Two Ds here

· The state

· Even if there is a property interest, P can’t claim it from the state.  If state has money it goes to the county.  Individual isn’t entitled to anything from the state (only entitled to get something from the county)

· Counter:  This is formalism!  State just dealing with the county, it’s not dealing directly with the individual (no privity b/w state and individual)

· The county

If no funding, P has no chance of getting $ from the state.  If state not funding anything, there’s no property interest!

Difference b/w this case and Goldberg

· Goldberg probably the easiest case to recognize a property interest.  If you’re going to leap into a new area, need facts

· The clearer the facts, the easier it is to focus on the law

National Independent Coal Operator’s Assn. v. Kleppe

· Statute authorizes Secretary to assess a civil penalty only after the operator charged with a violation has been given an opportunity for a public hearing and the Secretary has determined, by decision incorporating his findings of fact therein, that a violation did occur, and the amount of the penalty which is warranted

· Penalty assessed – no appeal

· Ps argue statute

· Findings without hearing?

· Property interest here.  Gov’t going to take property as a penalty

· Very typical type of enforcement at federal, state levels

· Notice says you owe such and such an amount

· Amount determined by penalty schedule.  Standardized (defeats claims for arbitrariness).  In imposing penalties, want to treat the same violations similarly

· 15 days to argue the penalty, request a hearing

· Hearing that you’re entitled to under statute and the Constitution (taking your property! You have a right to a hearing)

· If you don’t request a hearing in 15 days, you waive

· Coal Operator says waiver is bogus

· Can right to hearing be cut off if not requested?  YES!

· You can waive your right to a hearing in the way you can waive other constitutional rights
· 15 day limit there for a reason – if you don’t want a lot of hearings, make hearing window short (you have an opportunity, but it’s not automatic.  Conditional on your request to have a hearing)

Absolute right to a hearing comes from the statute – can only assess penalty AFTER opportunity for a hearing

· Secretary took notice of violation, agreed with it.  P’s argument – can’t do that!  Somehow embedded in statute is a hearing requirement as a result of the second part of the statute

· Secretary has to find facts pursuant to the statute

· If you go in the front door (request hearing) you get full adjudicatory hearing (P waived this).  If you go in the back door (waived first part), P says you get same hearing b/c statute says that even if no hearing, Secretary has to determine based on findings of fact (with such findings to come from adjudicatory hearing)

· BUT statute seems to contradict itself

· If P, response – you CANNOT waive the right to a hearing.  Look at the rest of the statute – Secretary’s determination took place in the hearing.  Assumption on second part of statute is that the hearing took place.  If there was no hearing, the second part of the statute can’t be performed

· Problem – you’d read “opportunity” out of the statute if you accept P’s argument

· BUT statute seems to assume there’s been a public hearing

· There has to be a hearing b/c findings are based on a hearing!  Second part of statute seems to imply that there should be a hearing (but not necessarily a public hearing)

Court holds that Secretary only has to make formal findings if hearing is requested

· “We therefore agree with the Court of Appeals that language of the statute, especially when read in light of its legislative history, requires the Secretary to make formal findings of fact only when the mine operator requests a hearing.  The requirement for a formal hearing is keyed to a request, and the requirement for formal findings is keyed to the same request”

The way statute is worded, there’s at least an argument that at some point there should be some finding of fact

· Court says no, Secretary can just OK assessment and that’s sufficient

· Statute seems to require SOMETHING of the Secretary

Postponed Hearing
Haskell v. Department of Agriculture

· Haskell gets charged for trading food stamps for dope, etc.

· Decision – permanent disqualification.  De novo hearing by the court

· Process?

· Opportunity to be heard (can respond to disqualification letter).  Not given full evidentiary hearing

· Haskell does not need to argue entitlement to pre-termination evidentiary hearing.  Needs to show that he was entitled to MORE than he was given

Holding

· Haskell was afforded DP

· Was able to respond to the charges (even though not in form of full evidentiary hearing)

· In examining process, look at two levels:

· Agency level (admin level)

· Judicial level (court)

· Review is de novo – NO deference to the agency

· CRITICAL – If you get a de novo review in court, that’s just as good as getting DP at admin level.  Full trial is the ULTIMATE right to be heard.  Doesn’t matter if at admin or judicial level

· You are NOT denied DP if given de novo review

· De novo hearing sufficient to satisfy due process

· Not always true

· Goldberg – If degree of deprivation is severe, MUST have pre-deprivation hearing

· If a situation that requires pre-deprivation hearing, you can get DP hearing in court but gov’t can’t take property away until you get to court (otherwise you violate Goldberg)

· 99% of cases – NO de novo review (usually judicial review w/ a lot of agency deference)

· De novo review more expensive, takes longer, etc.

Haskell an anomaly – saying you can get de novo review at judicial level

· If a situation where pre-deprivation hearing required, gov’t can’t take something away from you at admin level and say go to court and we’ll hold the interest for you until then

De novo hearings in trial court VERY RARE

· Emergency cases:

· FDIC (Federal Deposit Insurance Corporation)

· Contaminated food

· Misbranded drugs

· No pre-decision process

If a violation of FDIC occurs, can go in and remove bank president, give him a hearing later

· If gov’t has sufficient evidence of emergency cases, it can go in and seize the stuff right away

· Larger public interest at stake (so big you’re entitled to DP but only AFTER deprivation.  Otherwise consequences may be terrible)

Flexible Due Process

Gray Panthers v. Schweiker

· Medicare disputes <$199.  DC solution – oral hearings
· Court of Appeal: Interdependence: Notice and forms for hearing

Process for resolving Medicare claims under $100

· There is a property interest.  Paper hearings (oral hearings missing)

Class action challenging process given

· COA originally says procedures inadequate given # of elderly seeking reimbursement

· Target audience relevant

· Extent of deprivation

· If giving someone process, who it is makes a difference

· Ps can argue for full adjudicative hearing before $100 is decided

· PROBLEM: It matters how much it is, even if a deprivation of property

· Matthews!  Public interest factor

Statute in Gray Panthers I – only written review procedures could be included
· Problem – the statute cannot trump the Constitution.  If this is a situation that requires more process, the fact that statute says written review only won’t hold up

· The statutory provisions were intended by Congress only to eliminate the expense and inconvenience of “formal hearings” or “full fair hearings” when such small amounts are in controversy

Old folks entitled to some process

· Congress can write the statute, but if there’s an entitlement that meets the property / liberty interest, Congress can’t cut out the DP clause by writing requirements that don’t meet minimum DP requirements

Court talks about flexible approach – interdependence of adequacy of notice and formality of the hearing

· Looking at the kind of process that might be required in a situation we haven’t seen before

· Very small amount at issue

· The more notice given, the less formal a hearing needs to be

· Less reason for an elaborate process to get information if that information is provided up front

· If you make notice very particular, it yields a less formal hearing

DC remanded and required face-to-face hearings in every case

· COA:  No way

Holding

· Telephonic hearings (talk to an employee familiar with your claim)

· Oral hearing ONLY if credibility or veracity is at issue.  If not, telephone notice and written trial

· Court also holds that parties should help DC to determine if there is a sufficient number of “credibility / veracity” claims to justify the oral hearings

· No face to face hearings if only a “small number”

Deciding what DP is sufficient when you have massive numbers of small claims and an elderly population

· Courts not particularly well-suited in this situation to determine what process is due.  Factors can vary the hearing requirement

DP you’re entitled to is flexible (no hard and fast rules)

If arguing for MORE process, analogize to Goldberg.  If arguing for LESS process, analogize to Matthews

Vermont Yankee – COA said there has to be some greater process before adopting the rule.  SC said no chance – minimum process required.  Agency can do more if it wants but court can’t impose it
· There’s no deprivation!  This isn’t a case where you’re talking about someone being deprived of a liberty / property interest.  This is about how to run a plant

· The fact that someone’s property may be lessened in value doesn’t mean he’s entitled to DP – Bi-Metallic

EVIDENTIARY HEARINGS AND DECISIONS

· The agency hearing, even a formal hearing, is not expected to be a copy of a formal trial, but hearings should reflect basic court procedures

· One fundamental reason for this is that the courts have found that it is easier to review legal points and procedures if the agency hearing process closely resembles actual court proceedings.  Judges have found it difficult to review the fairness of hearing procedures when hearings have been “too informal”

· Hearings in front of ALJ should be like court trials but not entirely the same

Office of Communication v. FCC

· Standing!

· Statutory: Aggrieved / affected

· “Old school”: Economic standing

· Reasons for broadened standing:

· Genuine interests

· Consuming public

· FCC does not = public

· Licensing proceeding (application for license renewal)

· Broadcaster reapplies for license.  Office of communication files w/ FCC to intervene and present evidence to block renewal

· P claims racial discrimination and excessive commercials

· Looking for a way into the case.  Given FCC’s position, commercial angle was more likely to get P in

· IDEA:  To get intervention you must have a stake in the case

· “Standing” – constitutional doctrine / statutory doctrine.  You will suffer some sort of injury that the agency can remedy.  Members of the group alleged that station was discriminating 

· FCC does NOT allow group to intervene

· Two grounds recognized to trigger standing – electrical interference and economic injury (“old school”)

· Court says it doesn’t need the group in the case.  Court says it is representing the group

· Licenses are granted in the public interest.  Court says it’s representing the public (group is just part of the public)

Look to statute to see if it grants you standing
· “Consumer” cases not decided under the FCA, but all of them have in common with this case the interpretation of language granting standing to persons “affected” or “aggrieved”

· Problem with “aggrieved” – agencies, courts interpret as a surrogate word for “standing”

· Standing = electrical interference and economic injury only!  Up until this case, that was it!

Court broadens standing, determines that group has standing

· Court trying to build a rationale – these folks are listening to the station.  Aren’t they the most affected?  They have a legit interest
· Also, court rejects FCC’s argument that it will take care of the group (unwilling to accept that argument anymore)

· FCC claims its representing the interests of the group but up to this point it hasn’t!  This is a judicial-type proceeding.  If you have a party with a specific interest, what will the group do that the FCC won’t do?

· Group will tear the licensee to shreds.  Adversarial process.  Develop facts to show discrimination

· FCC, whose outlook is much broader, won’t represent the interests of the group as well as the group itself

This is a true lawyer’s decision.  Trust that an adversarial process will bring out more facts.  Need factfinders who will vigorously litigate it

Holding:

· Intervening costs a lot of money.  When you ask a party to intervene, chances are the answer will be “no” b/c it costs so much money

· Court’s response – FCC can handle it.  If this is really a problem, adopt some rules as to what a party has to do / what interests a party needs to have to intervene

· Standing expanded (aggrieved, affected).  Those words don’t really tell you who has standing.  It’s decisions like this that determine standing

DAWN of public interest law.  Before this time, only business interests came in

· Door opens for the public interest.  It’s expensive to intervene, but the chance is there.  Generally, if you have standing in court, you’ll have standing in front of the agency and vise versa (usually true)

· Conceivable that you have standing in front of agency but not in front of the court

Envirocare v. Nuclear Regulatory Commission
· Envirocare may meet standing for judicial review, but that didn’t mean that it was a party in interest in front of the NRC

· Prof thinks that this holding is basically wrong b/c Vermont Yankee didn’t stand for the proposition that agencies could deny standing

Ashbacker Doctrine

Sarasota County Public Hospital v. Department of Health

· Two hospitals that are going to be constructed within 2 miles from each other

· Regulated environment (regulated based on need).  If competitor gets in there and builds, you’re out of luck.  It’s a race!

· Agency reviewed each application separately.  Sent denial to one, approval to the other (notice of intent to deny and grant, respectively)

· Denied hospital goes nuts, demands a formal hearing on the denied application

· Claim is NOT just for a hearing, but a COMPARATIVE hearing

· Agency says no

Court reverses.  Statute doesn’t require comparative hearing, but court grants it

· Nothing in agency rules about fair play.  Rules were followed precisely by the agency.  Courts have no roving charter to decide what’s fair (that’s not what courts do!)

· Due process.  Court holds that a fair hearing is a fundamental due process right.  Court says you can’t get a fair hearing in this case w/o a comparative hearing

· Ashbacker doctrine:  Two competing applications for the same radio frequency.  Agency follows rules, grants one and denies the other.  Court says no, because grant of one necessarily means denying the other (mutually exclusive).  You can only put one station on the radio frequency

· Not exactly what happens in Saratoga.  A second hospital COULD be built.  But it’s a certificate of NEED.  If one hospital takes all the need, there’s nothing left for the other hospital (“economic mutual exclusivity”)
Notice and Pleadings

· Notice as fundamental of DP

· Need to tell party what is being alleged against him/her.  Can’t just allege facts.  Need to allege a legal issue

· Helps you prepare for the case

· Notice at admin level probably more important.  If you’re in court, you have discovery!  Discovery MUCH more limited at admin level, which in turn means that notice becomes that much more important

· Test is FAIRNESS (did you get enough info to have a fair opportunity to respond?)

Yellow Freight System v. Martin

· After series of absences and frictions with the company, Moyer is fired.  Files action alleging he was fired for refusing to drive a truck while ill

· Admin hearing

· Two separate grounds for firing (405(a) and 405(b))

· ALJ says no violation of 405(b), insufficient evidence under 405(a)

· ALJ reaches conclusions.  Final decision comes from Secretary.  Secretary finds violation of 405(a).  Asks for Moyer reinstatement

· Yellow Freight goes to DC and says they got screwed – they didn’t have notice of the issue of 405(a).  They thought the issue was 405(b)

· Look to statute!  554(b) of APA – Persons entitled to notice of any agency hearing shall be timely informed of the matters of fact and law asserted

· APA does not require a clear statement of the theory (standard is more vague)

Holding:

· Yellow Freight not given proper notice of 405(a) issue

· Letter from Occupational Safety and Health Administration (OSHA) said this was a 405(b) issue, Moyer complaint talks about 405(b) stuff

· 405(a) was brought up by the ALJ

· CRITICAL!  If it comes up in the middle of a hearing, party has no time to prepare the issue!

Case tells you that there is one exception – the issue was fully litigated (means you knew about the issue and you presented your case)

· Tricky!  Risk of fully litigating or saying you weren’t given notice and court disagrees

· You need to present the issue to preserve an appeal.  Ask for a continuance (no notice but in the interests of moving the case along we’ll continue with the case.  We need time to prepare this particular issue)

· If judge says no to continuance, makes you look reasonable (you look good but screwed)

· If you raise lack of notice on appeal, other party will argue that there was notice and even if there wasn’t the issue was litigated

Despite this case, a party may be deemed to have received proper notice despite the notice’s failure to mention a specific statutory provision if the complaint has sufficient facts or issues pertinent to the statute

· Troubling – unless it’s really obvious, it’s a potential problem b/c you might not be able to know what the statute is

Discovery has a big place in courts, but in agencies it’s different.  CA APA has some discovery procedures, but a lot of agencies don’t

· Don’t get amount of discovery in agency proceedings that you get in court

· If you get surprised in court, it’s usually b/c you didn’t do your job in discovery

· In agencies, if you think there’s a need for discovery, REALLY have to fight for it

Nature of Hearing

Johnson Newspaper Corp. v. Melino

· Newspaper trying to compel public access to a disciplinary hearing involving a dentist

· Office of Professional Discipline conducts an adversarial hearing on the charges of misconduct.  Hearing panel prepares a written report (including recommendation of guilty or not guilty).  Regents’ review committee reviews the report and the hearing transcript and prepares a written report of its own.  Reports and hearing transcript are forwarded to Board of Regents which renders a final decision

· Typical procedure in evidentiary hearings

· Regents’ process

· Source of law that could require open hearing:  Constitution; statute; common law; agency’s own rules; agency’s own practice

· Applied here: statutory “policy”

· Press, competitors likely to request open hearings.  Maybe public interest groups too

· Client who wants agency hearing open.  Arguments?

· Agency statute (if applicable)

· Agency rules (if applicable)

· Constitution

· APA / Sunshine

· Common law

· Agency’s actual practices (that’s not law, but it can be used.  Agency generally gets to set its own procedures – Vermont Yankee)

· Constitution doesn’t require open hearing.  Court looks at common law

· Previous case – strong public policy that there be public access to court proceedings (employment proceeding)

· Paper argues that public has a right to know what is going on

· Court thinks dentist is different than employment situation

· Less damaging to subject of employment situation

· Court holds that there’s a policy to keep disciplinary proceedings closed

· Maybe some overprotection (lawyers can be subject of these hearings)

· RULE:  Agency disciplinary hearings are closed if they involve licensed professionals

· No real uniform rule as to when hearings can be open or closed.  Privacy, public interest concerns.  Countervailing considerations

Counsel

ALJs

Guerrero v. New Jersey

· Consideration of the evidence

· ALJ: Hears and writes findings and conclusions

· Written exceptions and cites to transcript

· Board Acts

· Guerrero tried for medical malpractice.  Sues for lack of DP

· Starts with ALJ.  ALJ hears argument or takes it in writing.  ALJ preps a written decision that contains findings of fact and conclusions of law.  Goes to State Board with transcript of the hearing.  It is NOT a decision at this point

· Lawyer for applicant at this point gets to file a brief to the Board pointing out where the recommendations and decisions of ALJ are wrong.  Board makes a decision

· Guerrero arguing that agency did not hear his case

· All Board has is paper.  How can agency decide when it hasn’t actually heard the evidence?

Morgan v. US – one who decides the case must actually hear the case

· Didn’t happen here.  Apparently you DO NOT have to hear the case to decide

· Commission may have to familiarize itself with the record but it does not have to hear witnesses to make a decision

Agency has to consider the evidence passed to them and make a decision.  This can be done on the basis of a written record

· This happens a lot

· In a lot of instances, attorney will get to appear and argue (not all the time though)

Court lets agencies get away with this

· Practicality.  The process can’t function any other way.  Board simply cannot hear all the evidence (nor can any agency).  Agency delegates power to ALJs to hear and listen to facts and make conclusions of law

· If you’re a lawyer, you had better convince the ALJ.  Once ALJ makes his decision, momentum is REALLY against you

Board may not do something ALJ is recommending:

· If you have something that will have an impact broader than just the individual (something policy-oriented)

· If you can show that something REALLY went wrong at the ALJ level.  Want to do this in your written objections.  If agency gives oral arguments, THAT is where you can do your damage

ALJ is purely judicial (Board is judicial but there’s other stuff going on there too)

· If ALJ plays critical role, you’re worried about him/her.  Need to find out where he/she comes from

· Agency itself appoints the ALJ

· In that instance, ALJ usually comes from internally.  Bias problem?  Not like going to a court and getting an independent judge

· In some states there are pools of ALJs that come out of certain agencies.  If an agency has a case that necessitates an ALJ, they call and an ALJ is sent over.  Independent ALJs, may lack knowledge in specialized areas (decisions may be erratic)

INS judges appointed by Bush with no immigration law experience

· Political motivation.  VERY troubling

Gibson v. Berryhill

· Alabama Optometric Association – independent practitioners who get together.  Clients going to visit big stores run by corporations b/c it’s cheaper

· AOA goes to legislature and gets a law that prohibits corporations from hiring optometrists

· Once law is passed AOA starts doing complaints saying that these people are violating the law b/c they’re working for corporations

Up to a point this is all legal

· Individual optometrists were going to be barred from practicing.  Complaint?

· Can’t complain about the law.  Need to attack something in the evidentiary phase (argue that Board is biased)

· If Board rules that these individuals should have their licenses pulled for working for corporations, clients have to go somewhere else (where to go – Board members.  Decreases competition)

· NEED an impartial decisionmaker in this setting

· Board members are from the profession of optometry b/c they’re the ones who have the knowledge.  BUT if they’re the ones with the knowledge they can benefit from the rulings they make

Court applies a standard

· Those with substantial pecuniary interests ($$$) should not adjudicate these disputes

· OR

· Prejudgment

· Theory is that the decisionmaker has an open mind

· NOT like rulemaking where bias is less important (Association of National Advertisers v. FCC).  This is DECISIONMAKING
Bird v. Bland County School Board

· Superintendent recommends that Bird be fired (altercation with student).  Advertisements in the paper.  Chmara starts coaching.  Central office job for Bird?

Court views Bird very favorably – good job by lawyer

Issue – Bias on the part of the Board when it made its decision?

· Prejudgment?  Chmara coaching football w/o a contract

· After, actual action of prejudgment takes place

· Different than optometry case – Money not at issue.  Football!  Board made up its mind to fire Bird b/c it wanted a good football team

· How else could decision be challenged?

· Take board to court and say they had prejudged the issue.  That’s not what happens here.  Bird wants damages for lost wages and emotional distress.  Action for damages!

School Board asks for JNOV, judge says OK

· Judge says insufficient evidence of prejudgment

Sufficient evidence of prejudgment?

· Test for what prejudgment means?

· Party had an irrevocably closed mind

· Mind made up on some salient part of the case before hearing the evidence.  Basing decision on something else (in this case, Chmara)

· Bird’s case for prejudgment?

· Bird was guaranteed a position.  Board argues that they were told that even if they hired Chmara, Bird could get a central office job

· Board argues this isn’t prejudgment.  Only thing the board knew is that they were told that a position was available at the central office

At 9/7 decision, no mention of central office job

· Evidence that the Board judged on 8/15?  Yes.  Jury could just disbelieve the Board

· Don’t know when Board found out about the central office job (wasn’t necessarily at the hearing or on the record)

What shows prejudgment on 8/15?

· Unlikely that a guy is going to start coaching w/o an assurance

· Fair amount of evidence that Board did NOT prejudge.  Board was told at some point that there was another job

· On the 15th, Board filled the only position Bird could have had.  BUT if the Board thought htat there was another job available, argument is that there was no prejudgment

· Jury had a right not to believe the part about the central office job

· Support for this?  9/7 – Fire him or send him back to the classroom.  No option for central office.  Chmara took the only job that Bird could have had, so only option is fire him.  There’s the prejudgment!

· Chmara hadn’t taught math in 40 years!  Board didn’t even interview anyone else

Instructions Board should have been given:

· Be unbiased and bring neutral facts to the hearing!

· Have to be unbiased when you’re firing the guy.  If you’ve got all this stuff leading up to the hearing and then you say you’re unbiased, it doesn’t look so great

1616 Second Ave. v. State Liquor Authority

Dorrian’s bar in NYC apparently gave booze to four underage kids in November

· Hearing 8 weeks later in front of ALJ.  Very little time to put case together

· Matter referred to the 5 Commissioners for factual review

· ALJ holds hearing, then the case goes to the authority itself to make the decision

· Some agencies where you get a decision by the ALJ that has to be appealed.  That’s not the case here

· At this point, Chairman has been testifying in front of state assembly.  Chairman testifies about this particular case

· PROBLEM:  Adjudicative hearing about Dorrian’s hasn’t concluded; chairman talking about an unconcluded case to the state assembly

· Dorrian’s says it’s been railroaded by Chairman prejudging the case

Standard:

1. No single

2. Issues:  Advance knowledge; personal interest; animosity; favoritism; prejudgment

TEST:  Where an administrative official has made public comments concerning a specific dispute that is to come before him in his adjudicatory capacity, he will be disqualified on the ground of prejudgment if a disinterested observer may conclude that he has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it

· Disinterested observer – some measure adjudged facts as well as law in advance

· Test has to act on the facts available

· Chairman was familiar with this area of law.  Wouldn’t he to an extent have a prejudgment in these kinds of cases?

· Troublesome, not so useful test

Allegation is that Chairman prejudged the case:
· The guy heads the agency.  He supervises the prosecution (they’re employees of the agency)

· He might have been appointed by the agency to do this stuff.  Does it necessarily mean that he will prejudge in specific cases?

· PROBLEM is that this guy is the head and part of what the agency does is prosecute.  As head of the agency, he can set policy on issues.  He’s tired of sitting back and seeing cases dismissed b/c underage drinkers aren’t in his jdx.  Wants to try to change the policy

· Chairman was unprepared for his testimony.  Situation fraught with problems.  He can’t NOT talk about it (state assembly might screw him on the budget)

· Agency has right to oversight.  If you’re the head, you have to deal with the legislators b/c they’re the ones who fund you, pass laws for you, etc.  Won’t work to say “I can’t talk about it”

· Chairman WANTS to talk generally about cases

· Tell the assembly WHY you can’t talk about it (might jeopardize the case!).  Could offer to talk about it after it’s decided

· Talk about cases already decided

· CANNOT recuse himself.  He wants to make decisions like these

· IT’s OK to testify, but Chairman got close to saying there had been a violation in Dorrian’s (and THAT is prejudgment)

· Cumulative effect of chairman’s statement

Agencies are set up to promote affirmative policies.  To begin with, agencies are favoring prosecutions in their areas.  On top of that, when Boards / Commissions direct agencies, they direct policy to enforce.  Agency has to be allowed to do that, but by setting policy to prosecute agency is prejudging to an extent

· Bias issue not clear cut in agency situations (not like a court where you can expect a totally neutral party)

Rosa v. Bowen

· ALJ cuts off hearing, screws plaintiff.  You can have bias that way

· Rare situation where ALJ totally gets involved and cuts a party off

Rule of necessity (exception to bias / prejudgment issue)

· If disqualification would be such that the agency could not hear the case, the rule of necessity says better to have someone actually hear it even if they’ll be guilty of bias

· VERY rarely applied.  If you have a generic claim that gets rid of a majority of the deciding board, necessity will still allow them to hear the case

Combination of Functions

· Withrow: LANDMARK case

· Medical licensing:  Prosecutorial and judicial function

· Functions that the agency performs.  Real combo is prosecuting and deciding at the same time

· Raises bias issue.  How can person prosecuting decide neutrally?

· Terminology:  “Separation of powers”

· Now you have agencies that adjudicate, legislate, and execute (combine functions!)

Withrow v. Larkin

· Agency initiating a proceeding against Withrow (investigatory hearing).  At the hearing agency will evaluate evidence to decide to warn or reprimand Withrow
· Hearing has consequences.  If they decide to take further action, this hearing will provide the facts in deciding to warn or revoke

· It’s NOT a revocation.  Hearing to decide if there’s enough evidence for a revocation hearing

· Withrow wants to enjoin the whole thing (argues denial of due process)

· Job for Board’s attorney: Present evidence

· Trying to decide if there’s enough evidence to decide if there’s a second hearing to revoke the license
· Problem: It’s all one agency.  It has a member of the staff prosecuting and the board which claims to be the decisionmaker

· Withrow: A prosecutor by nature cannot be impartial.  His job is to pull my license!  Prosecutor and the board are from the same agency!  If they both work for the same body, they can’t be impartial

Court says what agency is doing is OK

· Agencies were designed to combine functions.  Court shouldn’t go in and separate functions.  This is how agencies are set up!

· If the only way violates due process, you can’t do it!

· Court is unwilling to overturn all of this.  Allows combination of functions

· Judges will hear motions on the case, evidence of D’s guilt, etc.

· But the people who run the agency are the bosses of the prosecutors!

· To minimize the problem – separation of functions!  Within the agency you try to separate out the prosecutorial function from the decisionmaking function.  APA provides that

· 554(d) provides that no employee engaged in investigating or prosecuting may also participate or advise in the adjudicating function.  The statute also expressly exempts from this prohibition the agency or a member or members of the body comprising the agency
· If you’re a prosecutor in front of the agency, you’re not allowed to make contact with the decisionmaker unless the other parties are there

· Instances in which this is a problem.  In those instances you can make an allegation

· Court rejects idea that per se the agency can’t have this combination of functions

· Withrow:  Inherently an agency violates DP if it provides an adjudicatory and decisionmaking function

· Court says no – APA talks about separating functions

· Congress has provided for separation.  BUT if it violates the Constitution we don’t care about what Congress has done

· Court in a bad spot.  P’s case is obvious.  How can you get a fair hearing when prosecutorial and judicial functions are in the same body?  Court allows it.  Problem court has – if it’s a violation of DP, there are TONS of agencies at fed and state level that would have to be restructured

Holding:

· A combo of functions is not a per se violation of DP

· Case also says that “if the initial view of the facts based on the evidence derived from nonadversarial processes,” leaving open possibility for substantial due process concerns when there is a taint of separation of functions

Beer Garden v. State Liquor Authority
· Police and neighbors complaining about an NYC nightclub

· Also, club sold booze to minors.  Another citation (3 months after the one from all the complaints)

· Third notice

· Counsel to the SLA signed all 3 notices

· ALJ holds hearings on revocation and suspension.  Sustains the charges factually.  Refers the case up to the Commisison for its decision

· In the meantime, counsel gets promoted to Commissioner.  Beer Garden argues that new Commissioner should recuse herself.  She was prosecuting before, now she’s being a judge!

· Commissioner argument: Stamped signature.  She didn’t know anything about it!

Court holds that this is about the appearance of justice.  This looks bad when you have the prosecutor now adjudicating

· Idiosyncratic situation (court has easy time throwing it out

Consistent with Withrow

· Withrow gave generic decision as to whether it’s possible to combine functions in an agency (yes, possible).  Talks about potential problems

· This case IS a problem!  This is a poster child for exactly what the problem is.  She was a named prosecutor in the case.  How can you expect that person to turn around and give a fair hearing as a judge?  Court says YOU CANNOT!

· Even if she wasn’t actually involved in prosecuting, looks bad

Agency employee who presides at reception of evidence (the ALJ)
· (1) Ex parte communications – when you have a case in front of a judge, you don’t get to see the judge unless the other party has been given notice and right to show up (ex parte = one sided)

· Unless the judge gives notice to everyone, can’t go and consult with him on a factual issue.  Parties have a right to know about all the evidence

· (2) ALJ can’t be responsible to anyone who is performing prosecuting or investigative functions.  Also, prosecutor and/or investigator can’t talk to ALJ or Board about the case or a factually-related case.  Idea of separating functions out in the agency

Withrow is the LAW!  Court upheld it despite some misgiving b/c in part the practice is so well-settled

· The way to solve the problem is through separating functions

EXCEPTION!  Before investigation starts Commission has to start it.  At some point they adjudicate it.  BIAS!  You said there was enough evidence to investigate and hear it.  Courts let it go – judges hear things initially and they’re still impartial

· Problem: Judges are bound to be impartial, Commission is not

FERC: Separation of Functions
Statement of Administrative Policy on Separations of Functions

· Separation of functions within the Commission

· Ex parte communications: B/w Commission and outside personnel

· Supposed to give insight as to how an agency separates functions

· Certain functions MUST be separated in an agency

In any given adjudication, you have the Commission itself.  Commission has an advisement staff (advisors to the Commission).  There are all sorts of adjudications going on in front of ALJs deciding various issues.  Also rulemakings (rulemakings DO NOT present DP concerns of adjudication)

· In front of each ALJ, parties.  Also below ALJs, you have staff (lawyers repping agency, etc.).  Personnel assigned to the staff lawyers

· Outsiders sometimes brought in to be personnel, advisors, etc.  Outsiders may know each other and they’ll discuss different parts of the agency

Who may talk to whom in the agency, and when?

· Everyone can talk to everyone until the hearing in front of the ALJ starts
· Rule 2202 – After hearing, certain groups can’t talk to each other.  Trying to separate parties trying the case and the parties deciding the case

· Rule 2201 – Prohibits off-the-record communications b/w Commission “decisional” staff and persons outside the Commission on the merits of any issue in a contested on-the-record proceeding

· E.g., If you’re the head of oil company X, can’t walk in and talk to decisionmakers.  It’s a judicial proceeding!  Statements can be made on the record only

· APA has a rule on this too (§554(d)(2))

· People who are investigating the fact situation that leads up to the proceeding.  The investigator may speak to decisionmakers and advisors throughout investigation up to the point where she is assigned to be a litigator

· Allows investigator to talk unless designated as a litigator

Self-policing policy.  Relying on the good faith of the agency (may very well be unenforceable)

· Trying facts in front of an ALJ but decision goes to Commission (who may not even be lawyers).  Treat ALJ different from Commissioners

· Folks litigating CANNOT participate in the decisionmaking (1616 Second Ave.)

Evidence

APA §556(d)

· In fed court, need to follow Fed Rules of Evidence.  In CA state court, CA evidence court.  556(d) tells you what you can do in an agency court

· Any oral or documentary evidence may be received (NOT consistent with federal / state court evidence rules).  Agency can exclude irrelevant, immaterial or unduly repetitious evidence
· Calls for cross-examination but has some words of limitation (gives ALJ some control over what cross-examination is allowed)

Problems in agency hearings revolve around hearsay

· Hearsay – can’t take a statement made outside of court, have someone testify as to what that statement was (or have documentation of that statement) unless you can get the person who actually made the statement available in court and available to cross-examination

Admin agencies and hearsay

· APA says ANY oral or documentary evidence may be received – suggests on its face that APA does NOT exclude hearsay.  Under federal rules, hearsay subject to rules

· Other reason APA doesn’t have hearsay – it’s expensive and time-consuming the more you apply formal evidentiary rules.  We’re dealing with mass justice in the administrative system

Wagstaff v. Department of Employment Security

· Unemployment benefits case.  Air Force officer terminated for cause for drug use.  Benefits denied.  Requests an adjudicatory hearing in front of an ALJ.  Admits he used coke once.  Says other alleged use was unsubstantiated

· Report introduced – agency did an investigation in which coworkers implicated Wagstaff in other drug use

· Investigator wrote the report.  Statement in court is hearsay!  Coworkers are not in the courtroom and aren’t subject to cross-examination

· Can’t destroy someone’s credibility based on a piece of paper

ALJ finds that no just cause was found for termination, reverses

· Case probably turns on Wagstaff “repeat offense” of drug use

· Key finding:  Repeated violation.  Sole evidence of that in front of the judge was the hearsay document.  Is that enough?  Issue is not whether you let the hearsay in, but whether it’s enough to find a finding of fact or do you need something more?

· Court says you DO need something more!  Residuum rule

· Residuum rule – there must be some other non-hearsay evidence

· Rationale for the rule – Don’t want to rely entirely on hearsay b/c it’s suspect.  Not able to cross-examine the person who made the statement

· If you can’t make a finding based entirely on hearsay, what good is it?  It can CORROBORATE other evidence

Imposes “inconsistent” standards

· ANY residuum good enough?

· Outcome: Board’s decision overturned.  The one use is not hearsay and is admissible.  As to the other “uses” it’s based only on hearsay so it can’t be included.  Is the single use enough for just cause?  That’s the question for remand

· If you have admissible evidence your finding can be based on that BUT if your only evidence is hearsay, you’ll need more to prove your case

· You can bring hearsay evidence in just like non-hearsay.  Once it’s in, the effect is different (that’s NOT like any other evidence, which says that once it’s in, it’s in)

· This turns on the fact that an out-of-court statement was made and put on paper and brought into court without the person actually in court to affirm the statement

· Court says that there is some hearsay that IS allowable (some pieces of paper are better than others) (Richardson case)

Richardson v. Perales

· Disability benefit under SSA

· The doctors

· Dr. Morales

· Perales’ doctor.  Perales injured in September, goes to Morales in April

· Morales says Perales has a back sprain

· Dr. Langston

· Agency refers Perales to go to Langston

· Langton’s evaluation devastating to Perales’ case

· Dr. Bailey

· Says Perales is basically nuts

· Perales requests a hearing.  Agency sends him to other doctors

· Others

· Mattson – He’s faking it

· Langston (again) – Yeah he is

Hearsay enough?

· Morales shows up in person.  Perales rejects other doctor statements b/c they weren’t in court.  Hearsay!

· Hearing officer concludes that Perales didn’t meet burden of proof

· Gets to SC – ultimate denial rests on hearsay

SC decision

· Look at the law / SSA.  If you practice in front of an agency, NEED to know their rules.  

· “Secretary has power to promulgate rules and regulations…”  Seems to give Secretary power to set up evidentiary rules.  VERY different from court system (all courts bound by one set of rules made by Congress [for the most part])
· §205(b) of SSA – Evidence may be received at any hearing before the Secretary even though inadmissible under rules of evidence applicable to court procedure

· Hearsay!

· The hearing examiner shall inquire fully in to the matters at issue and shall receive in evidence the testimony of witnesses and any documents which are relevant and material to such matters.  The procedure at the hearing generally shall be in the discretion of the hearing examiner and of such nature as to afford the parties a reasonable opportunity for a fair hearing

· This statute gives a considerable amount of power to hearing officer / ALJ

“There emerges an emphasis upon the informal rather than the formal.  This, we think, is as it should be, for this administrative procedure, and these hearings, should be understandable to the layman claimant, should not necessarily be stiff and comfortable only for the trained attorney, and should be liberal and not strict in tone and operation.  This is the obvious intent of Congress so long as the procedures are fundamentally fair”

Holding:  This is enough to hold for the agency even though it’s hearsay because claimant didn’t use his subpoena power

· P needed to provide a subpoena for cross-examination.  Because he doesn’t, court holds for agency

· Court could have decided the other way (statutes are vague)
· Court allowed hearsay when Wagstaff did not

· Something about this kind of evidence that seems more reliable under the technical rules of evidence

· Court says no bias in this kind of situation.  Is that accurate?

· Doctors are being hired by the agency!  Doctors may be dependent on work from the agency

· Claimant would argue that the doctors ARE biased (except Morales)

Holding is VERY narrow.  VERY easy to make a distinction.  Decision is not only relatively precise, but gives a series of grounds to make the case distinguishable.  Court says reliability the key to the hearsay rule
· Wagstaff MAY be inconsistent with Richardson

Court says APA §556(d) is consistent with the rule in Perales

When you have an evidentiary issue that arises in a case, you’re going to look several places:

· Statutes of the agency itself

· Agency’s own regulations (may tell you something…)

· Body of decisions by the agency

· APA

· Does APA apply to agency?  In most instances yes, but you have to look!  Where else to look?  Statutes of the agency!  Some statutes may be inconsistent (it can be a melding of the two.  Be careful not to overlook either of them)

· Try to read agency and APA statutes consistently with each other

· If you can’t, the more specific statute will control over the general rule

Burden of Proof

· In civil cases, “preponderance of the evidence”

Director, Office of Worker’s Compensation Programs v. Greenwich Collieries

· Burden of proof vs. burden of persuasion

· “True doubt” rule

· If it was a “tie” in evidence, gave the benefit of the doubt to the plaintiff

· VERY rare in torts (Summers v. Tyce – shotgun case)

· Turns on expert testimony

· “All too often, determining where the burden of proof lies determines who prevails in the case.  The normal rule is that, in an agency, as in a court, the moving party has the burden of proof.  The Federal APA codifies this rule in its provision that, except as otherwise provided by statute, the proponent of a rule or order has the burden of proof”  APA §7(c)

· When dealing with vague testimony, you’ll have situations where judge can’t tell.  In that instance, true doubt rule means the person will recover

Court looks at APA FIRST

· Court decides that §7(c) applies

Claimant has burden of proof (he’s the proponent in 7(c))

· True doubt rule goes away here.  If it’s a “tie”, P hasn’t met the burden of proof

If you’re going to defend true doubt rule, need to argue why 7(c) doesn’t command the outcome

· If 7(c) applies and normal burden of proof applies, employer wins!

· If losers are going to save true doubt rule, need to tweak it to put it in line with the statute

· Tweak by arguing that burden is not a burden of persuasion but a burden of production

· 7(c) talks about burden of proof in a way that kills true doubt UNLESS tweaked

· P just has to produce evidence and that’s enough for P to win if there’s a tie.  Burden doesn’t require them to persuade, just produce

Court says no to P’s argument

· Looks to history.  Not defined explicitly, but looks to previous cases to find what “burden of proof” means.  Determines that it means burden of persuasion

· Steadman case:  Had to meet its burden by a preponderance of the evidence

· If that’s what Steadman said 7(c) meant, means true doubt rule is gone!  Preponderance of evidence is 51%

· Burden of proof = preponderance of the evidence according to court

· If Ps want to change the norm, it’s the statutes that have to change, not the agency

Holding:  Claimant has burden of proof – proof by preponderance of the evidence (burden of persuasion).  Just like a normal tort case

· Makes these cases tougher to win (at equipoise [50/50] true doubt rule is gone)

· Agency has authority but it can’t unilaterally change the burden of proof.  That burden is a critical component to an adjudication

· If you want to change it, you need some explicit authority!  Other than that, you’re going to fall into the general rule

Sometimes ordinary standard of proof is not strict enough.  Deportation case – “We hold that no deportation order may be entered unless it is found by clear, unequivocal, and convincing evidence that the facts alleged as grounds for deportation are true” (Woodby v. INS)

The Record (VERY important in real world)

APA §556(e)

· The transcript of testimony and exhibits, together with all papers and requests filed in the proceeding, constitutes the exclusive record for decision

· The point of an adjudication is to have whoever is hearing the case admit evidence.  That evidence gets admitted by either oral testimony or documentary form (that’s part of the record).  Also, all papers and requests in the proceeding

· Motions, pleadings, notices, etc.

· All this stuff is put in the record

· Two fallouts from this:

· ALJ / Hearing officer must decide the case based on the evidence in the record.  They can consult the notice in the record, but the evidence admitted is what’s decided on

· Unlike a rulemaking, you’re confined to what’s admitted in the record

When court reviews a proceeding, it will review the record and only the record.  Court’s review confined to the record

· What’s in the record is of PARAMOUNT importance.  If repping a client, the cost of getting the record is very important

· The more agency can make the record cost, the harder agency can make it for a client to bring a case

Two issues:

· Who’s responsible for producing the record?

· What belongs in the record?

· Not clear in a lot of cases what belongs in the record

Gearan v. Department of Heath and Human Services

· P trying to get judicial review.  Fight over the record

· Petitioner seeking review of decision by Merit Systems Protection Board (MSPB) in court of appeal.  Petitioner asks for the record, agency says no

· Gearan asks court for an order directing agency to produce the record (it’s the agency’s responsibility!)

Statute – 5 USC §7701

· If you appeal to the merit systems appellate board, petitioner shall have the right to a hearing for which a record shall be kept

· Seems to say that you get a transcript when you appeal to MSPB

· There WAS a transcript but it wasn’t written (it was taped).  Petitioner wants court to review transcript / record
Gonzales v. Defense Logistics Agency – Providing audio tape is providing a transcript

Gearan knows he loses under 7701, so he argues FRAP.  Court says no

· How can you have judicial review w/o a written transcript?

Parties fighting over who’s going to pay for the tape to be transcribed.  Agency wins – court says that agency doesn’t have to provide a written transcript.  If petitioner wants a written transcript, he has to pay for it!

· Agency doesn’t want to produce the transcript b/c it’s expensive and burdensome

· Agency produces the record.  Record includes the transcript but the transcript is a tape.  Agency has complied, according to the court, by providing the audio transcript

If client wants written transcript and agency says only if client pays, client can listen to the tapes and write briefs citing to the record.  Court will read the briefs and may or may not have to go to the record itself

· Transcripts before merit board

· Transcripts on judicial review

Lawyers MUST sift through the record.  You have to know what’s in the record, even if it’s 50,000 pages

· You know some parts aren’t relevant, but you need to know some of it!

· You have to master the record if you’re going to win

Exclusivity of the Record

Banegas v. Heckler

· ALJ follows P after hearing the case but before rendering decision.  ALJ notices that P allegedly ran across the street and got into his car w/o any problem (P was supposedly having back problems)
· Judge makes decision based on what he saw, not on the testimony during the hearing

· Claimant appeals.  Judge made a decision that wasn’t based in the record!

· Claimant’s attorney wants to put an affidavit together, file it with the appeals council.  Affidavit is NOT in the record.  It can’t be

· Beauty of the affidavit – you can argue from the face of the opinion that the ALJ’s opinions were inadmissible, but with the affidavit, it totally contradicts what the ALJ said

· If you’re just saying that what the ALJ did was improper, what’s your argument to the court?  You’re not denying it – you’re saying that ALJ shouldn’t have done it

· If you put the affidavit in where the lawyer says this didn’t happen at all, you have a complete factual dispute and you highlight the significance of what the ALJ did

· Even if you suspect the attorney, still casts doubt on the ALJ.  You’re not in a position to tell which one of them is right.  The whole thing will have to be thrown out!

Holding:  ALJ CANNOT do this.  ALJ is a judge, has to determine based on findings of the parties.  Judge can only do and consider based on what the parties show him

· ALJ went outside scope of his duties

What if ALJ told the parties, gave them chance to rebut?

· Wouldn’t cure the problem.  Still bringing in stuff outside of the record

What if ALJ just happened to see him?

· Same problem

What if ALJ says “I will disregard what I saw” and then ruled against claimant?

· Different than the judge seeing evidence being put in under the exclusionary rule.  Here the judge is the witness!

Ex Parte Communications (again)

· None allowed

· No contacts by decisionmaker to outsiders

· Parties can’t talk to decisionmaker

· Going outside the record to decide a pending matter

· Remedy: Usually disclosure and party will have a chance to rebut it

· OR you rule against that party (has to be REALLY prejudicial though)

In rulemaking, ex parte is OK

· Board expertise

· Can Board rely on its own expertise and disregard witnesses?

In re Griffith

· Expert witness for the claimant.  That’s the only evidence

· Can Board refuse to accept the evidence based on knowledge that it has to be contrary?
· E.g.  Medical board.  Witness says this is the only way to do x.  Board says no, we know you can do x this way too

· Board was under no obligation to accept the expert witness testimony.  Board could use its own expertise and disregard the evidence

BUT there is a split of authority on this point

The Decision Process

The Four Morgan Cases

· Issue comes up b/c of increasing load that agencies have.  Since agency head makes the decision, what kind of involvement does the decisionmaker actually have to have with the evidence?

· While head makes the decision, you have to look and see what your chances are to rule in your favor if you lost down below.  In almost every instance, you win or lose in front of the ALJ (if you lose in front of the ALJ, you’ll most of the time lose in front of the agency head)

Morgan I

· New Deal ratemaking process treated like an adjudication.  Setting reasonableness of rates

· How are rates set?  Evidence heard in front of an ALJ.  They get a bad decision, ask for a rehearing

· Secretary makes the order.  Ps ask for another rehearing.  Rejected

· Ps’ allegation – deprived of property in violation of DP.  Argument – Secretary didn’t review the record

· Trial court strikes the allegation

· Disconnect b/w the evidence compiled by ALJ and the decision made by the Secretary citing the order (according to Ps)

· Secretary’s decision to make, but argument is that he didn’t hear the evidence

· Ps argue that staff decided for Secretary and Secretary just signed off.  Decisionmaker had no involvement with the evidence in the record

· All evidence in front of ALJ but someone else makes ultimate decision.  Ps alleging that decisionmaker didn’t actually confront any of the evidence

· Court says no dice

Holding:  Hearing designed to afford the safeguard that the one who decides shall be bound by the evidence alone.  The one who decides must hear

· Decisionmaking cannot be performed by one who does not look at the evidence
· Aftermath of Morgan – PROBLEM!  Allows Ps to cross-examine the Secretary.  Can’t do that b/c huge economic interests at stake.  Every case will get litigated
New England Telephone & Telegraph Co. v. Public Utilities Commn.

· Phone Co. filed with Public Utilities Commission

· HUGE record.  ALJ makes a decision.  Parties had until 3/22 to file exceptions (another set of briefs that point out where ALJ’s proposed decision is wrong).  Then goes to the Commission.  Commission only spends 8 days with everything and makes a decision

· Morgan: In 6 days, no way you could have given this massive amount of evidence any real consideration

· Court says no to Morgan argument.  No Morgan revisited
· Court presumed regularity unless evidence presented to the contrary

· Ps cannot overcome presumption of regularity in this case

· Court looks to the record for evidence.  Record shows that it went to a hearing, that it was sent to the Commission, and that the Commission denied it

· What happened b/w 22nd and the 30th in the record?  Nothing!  Presumption of regularity, no evidence to the contrary b/c that evidence would be in the record

What happened to Morgan?

· Recognition that Morgan doesn’t work – if Morgan were followed here, Ps would bring an allegation that evidence wasn’t reviewed, Commission would try to get this dismissed, Ps would present Morgan, Commission’s objection would be overruled, discovery would start

A REALLY short time frame might not help.  Also, stupidity (getting someone to say that they spent a really short time with it.  That won’t happen – agency’s lawyer will shut it down)

- This stuff wouldn’t happen that often so these cases will lose

Florida Economic Advisory Council v. FPC

· 5 month hearing.  Dissent says arithmetically impossible for council to go through this

· Majority says no Morgan violation

· In b/w FEAC and New England Telephone was Morgan II, III, and IV

Morgan II and IV:  Can’t probe mental processes

· SC avoided the issue by deciding Morgan II on another ground entirely.  “We agree with gov’t’s contention that it was not the function of the court to probe the mental processes of the Secretary in coming to his decision”
· Step back from what Morgan I seemed to invite

· Morgan IV:  Such an examination of a judge would be destructive of judicial responsibilities.  So the integrity of the administrative process must be equally respected

· Agency heads may not be questioned on decision process

Morgan I is still good law (principle is still there).  BUT the other cases take away the means by which you might prove the extent that the decisionmaker actually examined the issue

· Presumption of regularity.  Puts burden on complaining party to show that Morgan I standard wasn’t met

· BUT only case in which this would actually work is one in which timeframe of review was so short that it can’t pass straight face test (or employee is so stupid as to let information slip)

APA §557

· Legal fix to the Morgan problem

· The ALJ now issues the final decision unless there’s an appeal

· That solves the Morgan problem

· Rest of the provision says that there are situations where ALJ is just recommending.  In those cases, more process is given
Practicalities of an immense administrative system against due process

· Morgan I runs with due process

· Other Morgan cases say we can’t have it that way

· APA says OK ALJ is ultimate decisionmaker

· Then you have multiple levels of appeals, etc.

· Morgan starts with the principle, but with sleight of hand makes it inapplicable

Relationship b/w fact-finder (ALJ) and final decisionmaker (Board, Commission, etc.)

FCC v. Allentown

· Ashbacker problem.  ALJ recommends Allentown.  Then appealed to FCC (FCC reverses, gives license to Easton).  Goes to another court which reinstitutes ALJ’s rule.  Court of Appeal didn’t like the evidence that supported the FCC decision.  Goes to SC
· ALJ heard all of this evidence.  Part of the problem turns on factual nuance.  Board reversed with no evidence in front of it
· Relationship b/w the one who hears the evidence and the one who makes the final decision

· PRINCIPLE:  The Board doesn’t have to defer in any sense to the ALJ’s findings on the credibility of witnesses

· The Board acts as a decisionmaker in the fullest sense of the word.  The Board can reverse the ALJ even though ALJ’s decision makes more sense (in the sense of hearing all witnesses, etc.).  Court says that’s fine, there’s no constraint on the Board to reverse

· Court can’t reverse just on basis that evidence supporting one party is more favorable than evidence supporting the other party

· Allentown “Rule”:  The Board (even though it hasn’t heard the witnesses) is in the same position as the ALJ and doesn’t have to defer to ALJ’s decisions or views on the credibility of witnesses in any way.  Full authority in commission; no deference to ALJ
· Board allowed to make a decision even though it’s not the one that heard witnesses

· Problem – factual dispute that might turn on credibility of witnesses.  If Board hasn’t heard the witnesses, how does it deal with that problem?

· Basic Problem – ALJ hears the witnesses, has credibility in mind.  Board doesn’t have to rely on that (can come up with a decision on its own)

· One quasi-solution – Make ALJ decision final unless appealed.  Solves Allentown except in one case

· If a normal appeal, there is deference to the findings of fact of the lower court

· If a de novo appeal (entire case heard all over again) you have the exact same problem you had in Allentown

· No good solution.  If you give ALJ power of final decision you take power away from the ultimate decisionmaker

Eads v. Secretary of Health and Human Services

· Appeals board.  Doesn’t sit in the same shoes as the hearing officer.  It hears appeals.  BUT, appeals board is quirky

· Eads applies to Social Security.  Fat guy who apparently needs to elevate his legs (provides no medical evidence of this).  ALJ says BS, denies benefits

· Eads appeals, gets a certified letter from his doctor

· In this situation, allowed to add new evidence at the appellate stage (very abnormal)

· Violates the norm of what an appeal is supposed to be.  You’re supposed to appeal on the record!  You don’t usually get to put in new evidence.  Yes the SSA allows the new evidence provided it’s new and material
· Appeals council can reject an appeal (which it does here)

· Eads takes his problem to trial court, loses.  Appeals to 7th Circuit

· Eads’ chances on appeal should be pretty good.  Has a letter that says he has a problem

· ALJ decision said no to Eads.  Appeals council decision said it wouldn’t review (didn’t look at new evidence)

· 7th Circuit looking at ALJ decision, NOT appeals council decision.  Court will NOT review the letter b/c ALJ didn’t see it

You can put new evidence in front of the appeals council.  Appeals council can say no.  It’s a system for appeals, not for new evidence

· There are mechanisms to get the evidence in

· Re-examination.  Problem with that – the evidence here is belated.  Eads just didn’t put the evidence in (it’s not “new” evidence)

· You can try newly discovered evidence in the district court

· DCs won’t be favorably inclined towards allowing new evidence

· You can ask court to review the appeals council’s refusal to look at the new evidence.  Could get an interlocutory order

· Eads didn’t do any of this stuff

Appeals council is a true appeal.  Enhances ALJ’s power (decision is final subject to discretionary appeal by appeals council)

· If you don’t present your best case to the ALJ it’s going to be very hard to redeem yourself later on

· There IS a chance at appeal, but it’s discretionary

Issues that you are likely to prevail on if you appeal:

· Issues of law (misinterpreting statutes)

· Finding the ALJ made wasn’t supported by evidence

HUGE tendency (since ALJ decisions are final) to leave ALJ decisions in effect

In this case, ALJ decision is final, subject to appeal.  If the appeal is de novo, there will be no hearing (court will just read through the record.  In that case, Allentown problem still exists).  If you limit the scope of review that board takes on review or make appeal discretionary, you get rid of the Allentown problem

· What to do with new evidence?  Statute in Eads says new evidence allowed on appeal (really idiosyncratic situation; not the norm)

Findings

Adams v. Board of Review

· Adams quits job b/c of shoulder and neck pain.  Doctor said she had legit problems.  Workers Comp Fund made her go to another doctor.  WCF doctor said Adams was a nutcase.  Adams then sent to a psychiatrist who says she has a personality disorder.  Benefits denied
· Adams goes to court, argues that findings weren’t sufficient to find that she isn’t eligible

· Evidence in front of the judge – conflicting testimony.  Need to know which one he favors and why

Purposes of findings

· Judicial review

· Courts need the findings to make review

· Logical process guarantee

· Helps agency

· Helps in reasoning process

· Parties’ assured

· Assured that decisions were based in reason

· Framing appellate issues

Implied findings

· Court MAY imply findings (“If agency findings reveal the steps taken by the agency in reaching its decision, the failure to disclose a specific subsidiary finding may or may not be fatal to the agency’s decision.  A finding may be implied if it is clear from the record, and therefore apparent upon review, that the finding was actually made as part of the tribunal’s decision.  We may not merely assume, however, that an undisclosed finding was in fact made.  The party wishing to defend an agency decision must carry its burden of showing that the undisclosed finding was actually made.”)

· You’re asking appellate court to assume facts.  Court is vague b/c it wants to leave itself some ability not to remand when it might be useless.  Also, if you could convince the court that somehow your client was wronged, in that instance court may be less likely to imply findings

· Leave a little room to go either way

· Court wants to leave room in case the finding is so obvious that it would be stupid to remand the case (only conclusion agency could have reached anyway)

Ultimate Findings

· That applicant was or was not disabled.  Ultimate conclusion of the issue by the court

· Subsidiary findings:  Facts that lead to the decision that you are or are not disabled

· Ultimate findings tend to come straight from the law.  Basic findings tend to be the facts that lead you to that conclusion

· Underlying facts would have to do with psychiatric facts vs. physical facts of supposed condition

· Ultimate finding is the actual finding that the statute requires you to make.  Basic/Subsidiary findings are subordinate findings that would support the ultimate finding

Applied to Adams’ findings

· Causation problem

· Commission’s findings: “The preponderance of medical evidence in this case establishes that the applicant’s various listed symptoms are not related to her work as a telemarketer”

· NOT sufficient findings according to the court

· The more you make detailed findings, the more it adversely affects Adams’ chances of success on appeal.  The more detailed the findings are, it gives the appellate court sense that a thorough job was done, less of a tendency to second-guess.  BUT every finding requires evidence – need to make sure that evidence in the record supports the findings

· The more detailed the findings, the larger potential chance of error

Argument that it’s useless to bring an argument that findings were inadequate:

· If findings are insufficient, case gets sent back down for court to make more sufficient findings.  Probably will get same outcome, just done better

· Arguing technical deficiencies might get a remand but the other party will just fix them.  Agency will generally resist a rehearing

· Why not imply that ALJ accepted testimony of funds’ doctors?

In deciding what findings have to be made

· The statute!

De. St. Germain v. Employment Division (Primal Scream Case)

· Guy developed kidney stones.  Said he didn’t feel comfortable watching over patients in case of emergency.  Employer fired guy.  Guy filed for unemployment, was denied
· Ultimate finding?  There was / was not good cause to terminate guy

· Problem with the findings?  Discrepancy b/w conclusion and standard

· Poorly written, out of order facts that seem to go in the other direction than the decision

· Referee’s conclusion was VERY conclusory.  Doesn’t really explain what he means.  Court says not good enough

When dealing with findings, must be REALLY careful.  End up doing a lot of repetitious work

· A lot of times, findings will be really bad if you look at them carefully

Petitioning for Reconsideration

· Lots of agencies don’t have it

· Required to ask the same decisionmaking body to reconsider what it did before

· In some cases, statute may say that you can’t seek judicial review w/o petitioning for reconsideration in front of the agency.  If not clear, confounding variable may be the SOL in which you must seek judicial review

· If you petition for reconsideration, while agency is mulling, your SOL might be running.  May create a quandary

· Petitioning for reconsideration is permissive, not mandatory

· Pros and cons of petitioning for reconsideration

· It’s not required

· SOL won’t run until agency decides

· Could take a lot of time, $

· Will agency change its mind?

· Statutes vary

· Is it a pre-req to judicial review?

· Relationship with SOL

· Is it worth it?  Deciding what issues of which to ask reconsideration

JUDICIAL REVIEW

Warren, Administrative Law in the Political System – The Exaggerated Importance of Judicial Review
1. Small number of cases

2. Agency pays attention

· Schwartz says this stuff is really important.  Warren says no chance – only a small number of cases brought anyway.  How can you really expect to influence the agency?

· When agencies get sued, they pay attention!  They don’t like it

· Pay a price for suing the agency ESPECIALLY if you’re dealing with an agency.  Regulated companies will think twice about suing an agency

· Suing REALLY can have an effect on agencies

Courts in which you seek review

1. CA: Writ in Superior Court

a. Petition for a writ of mandate (aka administrative mandate).  Go to trial court with a bunch of judges who hear this stuff

2. Federal:  Court of Appeal, District Court

a. It’s on a record, so no finding of fact done by trial court

Preclusion of Review

Department of Environmental Protection v. Civil Service Commission

· Daly worked for agency, battered a fellow employee.  Battered employee brought suit.  ALJ recommended that Daly be fired.  Commission adopted ALJ’s findings

· Daly appealed to Civil Service Commission.  CSC reversed, ordered Daly to be reinstated and given back pay

· Department upset, appeal CSC’s decision

· CAN the department appeal?  Statute – Commission’s decision “shall be the final and conclusive decision, and not subject to further review in any court”

· Statute seems to end the matter.  Appeal was taken to the Commission, Commission made a decision, and that’s that!

· Court says not necessarily.  Need to determine if there’s a constitutional right that has been violated (can’t preclude judicial review of a constitutional issue) or if agency has acted illegally, unconstitutionally, or in excess of its jdx

· Supposed to be a narrow finding, but if findings aren’t supported by the evidence, standard is vague (and hence “illegal”)
· Court determines that the decision is unreviewable (sides with CSC regarding termination)

· Statutes in some circumstances can preclude judicial review.  Courts read statutes in a way that will allow review especially in constitutional issues.  In general, the # of situations that agency argues no review is available is pretty low

· Norm is that you can get judicial review

Agency got screwed here.  It goes one administrative level that was chosen by the employee.  If you’re an employee, you can make a choice.  Agency didn’t have a choice!

· Statute: Civil Service Commission OR court “shall be final and conclusive”

In general:  Strong presumption of judicial review (almost never a problem)

· When agency has not acted and you’re trying to get court to review based on what agency didn’t do, there are problems

· Law has more trouble with things that are not done than it does with things that are done

Webster v. Doe

· CIA guy with a sparkling record admits to a co-worker that he’s gay.  First asked to resign, refused.  Director used statute to fire him (director deemed it to be important).  Said it was in the interest of the US

· Findings have to be made to see if there’s sufficient evidence to support the findings.  Want to compare the ultimate finding with the statutory authority to act.  If outside the authority to act, agency has violated the law

APA §702 says you can file suit if aggrieved

· BUT there are exceptions in 701

· Statutes preclude judicial review OR

· The act is committed to agency discretion

· §706 spells out the scope of the court’s review

· This case turns on whether 701 or 702 is applicable

APA §701

· How to determine gov’t’s claim that 701 applies

· Go to agency’s statute (it’s the provision that gives authority to fire).  You then seek review under the APA.  After you go to the APA and claim right to review under the APA, you have to go back to the original source of the agency’s authority (it’s that authority that will tell you if review is precluded or committed to agency discretion)

· Court looks at agency statute – review is precluded

· Statute gives director discretion, but that’s what statutes do!  Need to look more precisely to look at the nature of the discretion to see where court comes out

· Court seems confused

· Confusion not uncommon under the APA (old statute, etc.)

· Committed to agency discretion b/c of national security interests.  If we allow court to review those kinds of decisions, you would get into sensitive issues that the APA obviously wants to leave to the discretion of agencies

What about constitutional claims?

· CAN get review.  Given discretion in agency statute, Congress gave all authority to agency
· Court looks at the constitutional question a lot more closely.  If you’re getting review of constitutional claims, what will court review?

· If sensitivity of issues is such that it’s precluded by the APA, how can P change that by re-framing the issue as a constitutional violation?

· Court recognizes the concerns that by recognizing there’s judicial review on a constitutional basis (undermining what Congress did the first half of the opinion), but DC can deal with the problem by not dealing with it as a normal piece of litigation (can control discovery process to protect agency’s methods, prevent “rummaging around”)

· Review will be there but it’s going to be super limited

· Compare ultimate finding with agency’s authority to act.  Agency’s attorney might make an ultimate finding that doesn’t match the statute (grounds for overturning the case)

· Court can review findings to see if they’re adequate (ultimate finding, subsidiary/basic findings).  Once that’s done, two ways to attack

· Evidence in record to support those findings?  Can’t just make a finding / can’t make facts up

· Can go look at the statute / regulation that agency was purportedly implementing and see if they match up.  Finding is supposedly one that conforms to the statute.  If agency made the wrong finding or made findings too broad, whole thing will fall

Scope of Discretion

· “Committed to agency discretion by law” (APA 701)

Heckler v. Chaney

· Difference b/w 701(a)(1) and (a)(2)

· (a)(2) is VERY broad and vague.  Agencies exercise discretion.  Review says that if statute gives agency discretion, it can’t be reviewed.  Could preclude all sorts of decisions from being reviewed!

· Heckler addresses this problem

· Death penalty case – argument that the drugs used for lethal injection were approved medications but not for killing people.  Drugs are supposed to be approved for specific uses

· FDA required to approve drugs as safe for human execution.  It was never approved!

· FDA refused to take requested actions (approve, etc.)

· FDA Commissioner - Only approve when there is a serious danger to public health or a blatant scheme to defraud.  Neither of those cases are apparent here

· If court orders FDA to approve, effect of court’s order is to disrupt entire pattern of enforcement.  This isn’t stuff the FDA has ever approved.  There are ramifications if the court accepts review

· If FDA enforces this, it will be bumping up against state laws and state police power

· Ps ask court to order the enforcement actions – is court committed to agency action by law?

· Overton Park – 701(a)(2) a VERY narrow exception.  Under legislative history of the APA, only apply it when the statute is so broad that there is no law to apply

· When court talks about having law to apply, it’s asking whether or not there’s something to measure to determine if the statute was properly carried out.  If you’ve got narrow discretion, you can review a decision as to whether or not the decision is inside or outside the discretion

· (a)(1) – “Final and conclusive” – that’s the kind of statute that clearly precludes review.  (a)(2) is different – it looks at whether there’s any law to apply or if it’s so broad that court has no law to apply

· (a)(2) applies when statutes are drawn in such broad terms that there is no law to apply!

· NOT the case here.  Very specific guidelines with drugs (can’t argue that there’s no law to apply)

· Presumption AGAINST review b/c no one has been coerced

· Court – “Presumption of unreviewability”

· Separation of powers issue

· All of this hinges on ENFORCEMENT and requiring the agency to enforce.  Courts traditionally back off.  Bring that same reluctance to enforce here

· (a)(2) when “no law to apply”

· No law to apply = no meaningful standard by which to measure agency conduct

· Decision not to enforce unreviewable (presumption against review)

· Complicated balancing

· No coercion

· Court reviews whether agency would win, how the enforcement action fits within the agency’s overall policies, etc.

· Marshall concurrence:  Don’t treat refusals to enforce differently.  Don’t give them a presumption of unreviewability.  When we treat them as enforceable, they warrant deference b/c the decision to enforce is a sensitive one (balancing of factors that agency has to use)

· Says enforcement claims shouldn’t be carved out but they should be given deferential treatment

Ordering president to put a new endangered animal on the list by the court is in the same ballpark as presumption of unreviewability

· Peculiar to enforcement cases or other areas where court carves out ways to help agencies out (won’t force agencies to do something they don’t want to do)

Standing to Challenge Agency Actions (important issue)

· If purpose of admin law is to have control over some agency discretion, the way you do that is asking the court to review the agency’s use of discretion (action or inaction).  If you don’t have standing to sue you can’t get into court

· NO ability to have the court review the agency’s use of discretion.  Power of gov’t agencies increases.  Lose some judicial check that might otherwise be there.  Can’t get in the door w/o standing!

· Office of Communications case – Was there standing?  HUGE holding – before this case, the only people with standing were those with economic injuries (case broadened who had standing)

APA §702 Right of Review

· A person suffering legal wrong b/c of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof.  An action in a court of the US seeking relief other than money damages and stating a claim that an agency or an officer or employee thereof acted or failed to act in an official capacity or under color of legal authority shall not be dismissed nor relief therein be denied on the ground that it is against the US or that the US is an indispensable party

· 1) Suffering “legal wrong”

· 2) adversely affected or aggrieved

Article III of the Constitution places certain constitutional minimums on P to show (personally suffered or threatened injury as a result of the conduct, can be traced back to gov’tal actions, and that injury is likely to be redressed by a favorable decision)

· Injury / causation / redressability as a matter of Con law

In addition to the constitutional minimum, court has imposed “prudential requirements” – additional requirements over and above what the Constitution requires

TWO PARTS: 1) Constitutional minimum, 2) Prudential requirements

Zone of Interests

Air Courier Conference v. Postal Workers Union

· Postal Workers Union pissed b/c they’ll lose jobs.  Some work will go to private sector.  That’s the claimed injury.  Waiver of certain stuff will cause less work for postal workers

Requirement:  That injury falls within the zone of interests to be protected by the statute violated
· “Specifically, the plaintiff must establish that the injury he complains of (his aggrievement, or the adverse effect upon him) falls within the ‘zone of interests’ sought to be protected by the statutory provision whose violation forms the legal basis of his complaint”

· COURT MADE PRUDENTIAL STANDING REQUIREMENT intended to determine whether or not there’s a real case or controversy

· Want to ensure that you have a real controversy.  Part of that idea is to ensure that the party will fully litigate the issue.  If you can claim that the statute was intended to protect you, you more likely fit within that class of people that Article III standing was supposed to help get to court

Figuring out the interests

· Need to show injury.  They need to determine if they fall within the zone of interest in the statute.  Requires you to determine the zone of interest

· Look at the statute itself to see who it was meant to protect (who did the legislature intend to protect when enacting the statutes?)

· Some cases you won’t be able to tell

· THIS CASE – When you waive, post office loses money (that’s one intent of the statute).  Other intent – court talks about national integration (make sure that info gets out efficiently.  If post office didn’t have a monopoly, private companies could potentially get info out faster)

· If those were the two intents, suggests barriers to standing.  Looking for zone of interest to get around barrier

· Gov’t would argue that zone of interest protected by statute is VERY narrow.  Postal workers would argue that intent is broader (per se interest by looking at the broader act that encompasses the Private Express Statutes).  Encompasses labor, we’re labor!

· Court says no, zone of interest test would be meaningless if this was accepted

· Congress didn’t intend to benefit the postal workers (not what you’re supposed to look at).  Supposed to look at it a bit differently

The proper inquiry is simply whether the interest sought to be protected by the complainant is arguably within the zone of interests to be protected.  Hence in applying the zone of interests test, we do not ask whether, in enacting the statutory provision at issue, Congress specifically intended to benefit the plaintiff.  Instead, we first discern the interests arguably to be protected by the statutory provision at issue; we then inquire whether the plaintiff’s interests affected by the agency action in question are among them.

KEY prudential requirement = zone of interests

· Injury must fall within the zone of interest protected

· Look at Congress’ intent as to what should be covered, whether P’s injury is sufficiently connected to that.  Court says there’s a mismatch here so workers lack standing, case dismissed

Bennett v. Spear 

· Provisions of the Endangered Species Act

· Process by which you designate endangered species, crucial habitat.  Very elaborate

· Biological Opinion that Klamath Project is adversely affecting suckers.  Conclusion that project will jeopardize the species, violate ESA.  Reaction – we’ll go along with the Biological Opinion

· Species get the water instead of giving the water to farmers

· Ranchers bring suit to challenge the water levels.  Gov’t comes back – purpose of ESA to protect species!  The claim here is economic injury (not a match!)

· Court makes a point that zone of interests is a prudential requirement.  Congress can legislate in the area if it wants and decide that the zone of interests test applies or doesn’t apply in a given situation

· THAT IS the difference b/w the constitutional test and the prudential test

· Statute in this case – “Any person may commence a civil suit”

· Looks at interplay b/w zone of interests and statute.  Possible for Congress to legislate in a way that affects the zone of interest test

· ANY person may bring suit.  Ps – doesn’t matter if we’re in the zone of interest b/c we’re ANY person!

· Behind the idea that any person can sue is an expansion of environmental claims.  Flipside is that the statute is read as allowing over- and under-enforcement

· This case BLOWS OPEN zone of interests test (Ps didn’t fit in traditional zone).  Expanded greatly in this case

· Effect of reading statute broadly helps businesses

Lujan v. Defenders of Wildlife (p. 608)

· Standing problems arise in more general public situations (like this one – ESA)
· Ps’ complaint – whenever there’s a potential impact on endangered species, we’re injured!

· ESA doesn’t apply to decisions abroad (including situations where US funds are committed to foreign projects)

Applying the Three-Part Standing Test

1. Injury:  Visits to the countries prove nothing; no return trips; nothing “concrete.”  Have to PROVE injury

a. Affiant said she’d like to go back to Sri Lanka but there’s a civil war so she can’t now

b. Scalia – NO WAY to injury argument.  Injury has to occur to the person (not the species)

c. Court requires a certain kind of injury before allowing you in the door of liability.  Need to show that you have a sufficient stake / investment in the case

d. Another rationale – Need to see the injury b/c it sheds light on the nature of the violation.  It’s part of the factual background the court needs to see.  

e. Kind of decision agency makes here could be completely illegal and no one can sue for it b/c they can’t prove standing!  Probably the point…

f. If court can’t / won’t correct the illegality and there’s no standing, it forces the problem on the other branches of gov’t.  Environmentalists pissed – went through the trouble to get ESA enacted, now have to go back and do it again

g. Buying a flight ticket MIGHT be enough to prove injury

i. If you’re in a commercial context and you lose money, you’re automatically in.  Look to Bennett – were the parties really injured?  Parties alleged that it COULD happen that they get less water.  Environmentalists angry – isn’t that as speculative as our argument?  Court would say Bennett was about economic harm

2. Causation

3. Redressability:  Funding agencies aren’t a part of this case

a. Remedy Ps want wouldn’t redress the problem

Injury / Redressability are where P went wrong

- In public law context, standing can be difficult to meet (esp. injury, redressability)

Statute in Lujan – citizen-suit provision: “Any citizen can sue”

· Important in standing context – legislature thought about this and wanted to have it enforced in courts

· Scalia says no, “any citizen can sue” is too broad.  Court’s interpretation of constitutional standing trumps the statute

· “To permit Congress to convert the undifferentiated public interest in executive officers’ compliance with the law into an ‘individual right’ vindicable in the courts is to permit Congress to transfer from the President to the courts the Chief Executive’s most important constitutional duty, to “take Care that the Laws be faithfully executed.”  It would enable the courts, with the permission of Congress, ‘to assume a position of authority over the governmental acts of another and co-equal department,’ and to become ‘virtually continuing monitors of the wisdom and soundness of Executive action.’”

· BUT COURTS DO THIS ALL THE TIME! (Prof opinion)
Kennedy Concurrence

· Agrees with prof opinion.  Thinks Congress has the power to define injuries.  Congress can say whether there’s a case or controversy

· In exercising that power, Congress must ID the injury it seeks to vindicate.  Can’t just pass a law saying citizens can sue.  Need to articulate it more thoughtfully

· Concurrence states that the result in the case might have been different if Congress had conferred on the plaintiffs a new legal interest, not just a right to sue

Massachusetts v. EPA (Handout)

· 2007 case

· Usual three-part test

· MA petitioning for rulemaking that EPA would enforce greenhouse gas emission levels from cars

· EPA denies the petition.  Says it has no statutory authority, and even if it does it can’t do it

· Previous opinions seem to say that EPA DOES have statutory authority (statute is written very broadly)

· Stevens trying to swing Kennedy to get 5th vote.  Uses Kennedy’s statements from Lujan

· “Congress has the power to define injuries and articulate chains of causation that will give rise to a case or controversy where none existed before.  In exercising this power, however, Congress must at the very least identify the injury it seeks to vindicate and relate the injury to the class of persons entitled to bring suit.  We will not, therefore, entertain citizen suits to vindicate the public’s nonconcrete interest in the proper administration of the laws”

· “While it does not matter how many persons have been injured by the challenged action, the party bringing suit must show that the action injures him in a concrete and personal way.  This requirement is not just an empty formality.  It preserves the vitality of the adversarial process by assuring both that the parties before the court have an actual, as opposed to professed, stake in the outcome, and that the legal questions presented will be resolved, not in the rarified atmosphere of a debating society, but in a concrete factual context conducive to a realistic appreciation of the consequences of a judicial action”

· “Widespread harm” problem

· If the injuries are worldwide / widespread, that’s inconsistent with the kind of harm in Lujan (which was particularized, concrete harm)

· Stevens trying to differentiate this case from Lujan – particularizing global warming injuries is really difficult

Special role of MA

· “Special” b/c MA is a state!  This is all politics (need 5 votes to win)

· If Ps argue this case in the future, Ds will argue that it’s because MA was a state!

· This case is inconsistent with Lujan

· Redressability issue.  China and India are still pouring out emissions.  Injury is still there!

· Difference b/w this case, Lujan – Kennedy’s concern about global warming, willingness to go along with it.  Distinguishable on the basis that you need a statute and the fact that the State is a plaintiff

· In the future, there will probably be a run of trying to get states as plaintiffs

Avoidance Doctrines

· Doctrines that apply when P has brought a suit challenging some action by admin agency.  These doctrines allow D to argue that court can’t hear the case

· Primary jdx

· Exhaustion of admin remedies

· Ripeness

· All 3 involve relationship b/w court and agencies.  In particular, courts are concerned about giving agencies autonomy

· EXHAUSTION most popular

Primary Jdx

Farmers Insurance Exchange v. Superior Court (p. 618)

· AG filed suit against insurance company.  Argument – unfair biz practices under insurance code

· Asking for injunction and civil penalties

Any admin process through which relief could have been won

· An order is essentially an injunction

· Adjudication w/in the agency.  Commissioner can impose $ penalties

· Ds’ argument – before court adjudicates, under doctrine of primary jdx, need to go through admin process.  If you need to at the end, you can go back to the court

· Primary jdx in these issues lies with the insurance commissioner

The four Supreme Court cases

· Texas & Pac. Ry. V. Abilene Cotton Oil Co.; Great N. Ry. V. Merchants Elev. Co.; United States v. Western Pac. R. Co.; Nader v. Allegheny Airlines

· ALL about primary jdx

· Factors – expertise, uniformity, facts

· Also, issue with autonomy.  Court concerned that if it adjudicates these kinds of issues itself, the agency will lose autonomy.  Court would seem to say “skip this admin stuff” if it did that.  Interferes with domain of agency

Holding: If case hasn’t been adjudicated before the agency, court can order an agency hearing.  Can send it to the board to get its views

KEY: Expertise.  Something to be gained from the board that you miss if you go directly to the court

· Problem: since you have these arguments, there’s no clear line as to when it goes there or not

· VERY unpredictable doctrine – you make policy-based arguments and hope for the best.  If a statute is clear that an agency has primary jdx, home run (very rare though)

· In this case, court holds that insurance commissioner best suited to hear if his regulations have been faithfully adhered to by the insurer

· If regulation is clear on its face, might not even need the agency (court could probably do this stuff just as well)

Compare exhaustion:  In primary jdx, claim could be brought in court in first instance

FACTORS:

· Specialized agency fact findings and expertise needed

· Insurance commissioner’s viewpoint on regulations

· Unfair discrimination turns on rate-setting: Need for expert admin analysis

Court’s remedy:  Stay, monitoring

· Send it to the agency, court supposed to keep an eye on it / monitor the proceedings

· No way court will watch over.  As long as agency looks like it’s proceeding, court won’t do much

· If commissioner finds violation of statutes, agency will argue in court.  If commissioner finds no violation, AG will want to go back to court.  Then you have questions on standard of review

· Primary jdx does NOT say that court had no authority (assumes the court has authority).  Primary jdx says tha thte parties are better sent to the agency to get the agency to take the first crack at it. Better off in front of the agency first

· HUGE amount of discretion by court as to whether or not to apply the doctrine.  Case could easily have gone the other way

Primary jdx ONLY used in questions of law (Merchant Elevators)

“Primary jdx is a doctrine specifically applicable to claims properly cognizable in court that contains some issue within the special competence of an administrative agency.  Primary jdx determines whether a given issue should be passed on first by a court or agency”

· Primary jdx is about whether agency should pass judgment on the issue first

Exhaustion

· Reiter v. Cooper:  Where relief is available from an admin agency, the plaintiff is ordinarily required to pursue that avenue of redress before proceeding to the courts; and until that recourse is exhausted, suit is premature and must be dismissed

· The doctrine provides that no one is entitled to judicial relief for a supposed or threatened injury until the prescribed administrative remedy has been exhausted

· Unlike primary jdx, this doctrine says that if agency has jdx over an issue, you HAVE to go through the agency before going to court

· If court of appeals realizes that there was an admin remedy that wasn’t exhausted, the case is OVER (even if lower court decided the issue)

Policies:

· Judicial efficiency

· Court can get rid of this stuff / doesn’t have to deal with it

· Allow agency to exercise discretion as fully as possible

· Agency makes factual record / develops it

· Use agency expertise

· Not weaken the admin process

· If you can circumvent the agency and go straight to court, you’re weakening the agency’s authority

· Given the option, if there was some way around exhaustion, lawyers’ instincts would be to go around it!  If no exhaustion doctrine, Ps would try to go to court immediately

· Exhaustion VERY well settled

“The distinction b/w primary jdx and the exhaustion rule is that primary jdx applies when concurrent jdx exists b/w the courts and the admin agency; the exhaustion rule applies when exclusive jdx exists in the admin agency and the courts have only appellate, as opposed to original, jdx to review the agency’s decision.”  Daily Advertiser v. Trans-LA.
· Parties seeking relief could either file w/ the agency or go straight to court (in primary jdx).  In that instance, if they go to court, D can argue that primary jdx should apply and send case back to agency.  Exhaustion applies when exclusive jdx exists in the admin agency.  CANNOT go straight to court and court only has appellate jdx to review agency’s decision.  You have to go through the agency and only then can you seek review with the court

· Policies not nearly as important in exhaustion as with primary jdx

· Only one question in exhaustion – Is there an administrative remedy?  If there is, you MUST pursue it (unless there’s a statute that says you can bring the issue right to court.  In that case you’re likely to get a primary jdx argument)

Portela-Gonzalez v. Secretary of the Navy (p. 630)
· Former employee of the Navy

· First remedy – go back to person who fired her and say “you made a mistake.”  Next step, go to superior of the person who fired her.  Then another appeal to rear admiral

· There’s a fourth step of appeal.  She doesn’t take it – goes to court

· Court says she can’t do this.  There was a remedy and she didn’t take it.  If you skip the remedy and go to court, you lose.  You don’t even get to the merits.  By failing to go through the process, you have no right to go to court and you’re gone UNLESS you’ve got an excuse

Exceptions to Exhaustion

· Futility (and bias / predetermination)

· Bias is a subset of futility

· E.g., “It was useless to go through this b/c the outcome was preordained”

· Nearly impossible to show.  Need a VERY high standard to prove that the outcome was preordained

· Unreasonable delay

· “When unreasonable or indefinite delay threatens unduly to prejudice the subsequent bringing of a judicial action.  And, relatedly, if the situation is such that a particular P may suffer irreparable harm if unable to secure immediate judicial consideration of his claim, exhaustion may be excused even though the administrative decisionmaking schedule is otherwise reasonable and definite” McCarthy v. Madigan

· No relief

· Need to exhaust admin remedies.  Bad choice for P to go to court instead of seeking fourth appeal.  Appeal gets more likely granted as you get further removed from the issue (more impartiality)

· If you miss timetable for exhausting admin remedy, it’s gone

All exceptions are VERY hard to argue (largely b/c courts see no downside – they get rid of the case!)

Other exhaustion issues:

· Agency lack of jdx

· Could argue no remedy b/c no jdx to grant a remedy

· Court says that’s not a reason to go through the agency

· If you can prove agency lack of jdx, most states say it’s a legit exception

· Need to go through the process first to see what the agency says about it

· Agency action “clearly illegal”

· Troublesome.  Why shouldn’t agency get a chance to correct that problem?

· Since agency hans’t acted yet, how can you tell it’s illegal?

· Challenging agency constitutionality

· Agency won’t challenge its own constitutionality.  It would go out of business!

§704 – Actions Reviewable

Except as otherwise expressly required by statute, agency action otherwise final is final for the purposes of this section whether or not there has been presented or determined an application for a declaratory order, for any form of reconsideration, or, unless the agency otherwise requires by rule and provides that the action meanwhile is inoperative, for an appeal to superior agency authority.

Sims v. Apfel (p. 643)
· Social security process

· First, check statutes / regs

· Test:  Analogy to court

· Applied here:  Inquisitorial, not adversarial

Offshoot of exhaustion

· Portela-Gonzalez talked about missing a step in the process.  This case – person goes through all the steps and then goes to court and raises an issue that was not raised before the admin body

· Steps were followed but the issue raised in court is not one passed on by the agency

· If the idea behind exhaustion is to go through the procedures, you shouldn’t be able to raise a new issue in court if the agency hasn’t had a chance to talk about it.  Reason to go through the process is for the agency to apply its expertise

· BUT court goes the other way in Sims.  Whole idea of putting issue in front of agency is it’s like a trial.  BUT social security system is not adversarial (it’s more fact-finding).  Court also says that issue exhaustion COULD be applied if agency made a rule saying that you had to raise all issues before it

· Sims = EXCEPTION!  It will take a situation where there is a big policy reason to allow someone to bring something up in court w/o giving the agency’s processes to pass on the issue first.  Even in social security, agency can change the process if it wants to
· Most courts require issues to be raised in admin process (Sims an exception)

· Majority view:  Have to RAISE the issues in front of the agency before you can raise them in front of the court.  Otherwise, preclusion

· Sims - SSA not an adjudicative procedure.  Agency COULD pass a regulation that requires people to raise the issues in front of the agency

Ripeness

- It may appear that agency’s action is complete or it may appear that agency has gone through at least a substantial part of the process so judicial review seems like the next logical step.  Even if that’s true, ripeness can be used to convince a court that at this time court shouldn’t review the agency action

Dietary Supplemental Coalition v. Sullivan (p. 648)
· DSC has a problem, tries to get the court to deal with it

· Got a regulatory letter from the FDA saying Q10 is a food additive and unapproved.  If people keep using / selling it, there will be enforcement (fines, penalties, etc.)

· DSC choices – do nothing (risk of going to court), stop selling (lose money), bring a lawsuit for declaratory judgment (get court to declare that Q10 is not a food additive)

· Agency has taken an action – sent the letter threatening DSC.  Letter contains a position that agency has adopted – Q10 has to be approved by us and it hasn’t!

· You would think judicial review would be appropriate here (admin procedure looks complete since FDA seems to have issued a conclusion in the leter).  BUT ripeness doctrine means that court may not look at the case

The Ripeness Doctrine

· Abbott Laboratories v. Gardner

· 1.  Fitness

· Is it a primarily legal issue / final agency action?

· Is it final?  Is it legal (as opposed to factual)?

· 2.  Hardship

· Has to be more than monetary

· Has to be immediate and direct

· If the letter isn’t final agency action, there MUST be some other agency procedure available

· You have to petition the FDA to find that this drug is not within its jdx.  There is a process available, but DSC would have to implement it

All ripeness cases have something in common:  There is some additional process available at the agency.  Something further will/must happen.  If the agency is done, the case MUST be ripe

· If there is some further step, court will review what agency has done so far.  In the meantime DSC might give a petition but FDA might sue.  Too dangerous to wait!

Letter looks VERY coercive.  Seems to indicate strength of hardship prong.  DSC still loses

· Lawsuit was for declaratory judgment on the nature of Q10.  DSC going to court for judicial review of the letter.  Court says no

· There’s been no admin process dealing with why Q10 is a food additive.  Letter reaches a conclusion w/o an admin process

· Court has nothing to review, is in no position to give declaratory relief that P asks for

· Case might be different if there was some ability to get a ruling out of the agency (petition, etc.)

Once case is dismissed, DSC can stop selling or keep selling and sit tight or keep selling and file a petition w/ FDA

· 3rd option probably best.  FDA probably won’t sue under 3rd option.  Judge would probably say that it’s bureaucracy run amok

· Lawsuit premised on a decision FDA hasn’t even made yet in petition scenario

National Park Hospitality Assn. v. Department of Interior (p. 652)

· Turf fight!  National Park Service wants control over concessioners.  Board of contract appeals made rulings that said the Contract Disputes Act applies to the park service

· Park service says fuck that!  Park service adopts a rule that says it’s not subject to CDA

· Regulation not ripe in and of itself

· Court says it needs more facts (even though rule is final and the rule applies here)

· Agency’s argument: Court should not adjudicate the legality of the rule.  It’s not ripe.  Go back to Abbott Labs test

· Ripeness in this case

· When a case isn’t ripe, it needs further development in some sense.  When you adopt a rule, it’s either valid or invalid.  Ps’ argument is that the rule is wrong.  Just asking court to read the law and the rule – court will see that it’s wrong

· Court says not a purely legal issue

· Ps say the rule will harm them (court says no dice).  Next, Ps say it’s an interpretive rule (which means that it’s only the agency’s interpretation.  It’s nothing that compels compliance)

· To see how the interpretive rule applies, have to wait until someone actually applies and see how it goes

· KEY:  Role of facts in application

· Unlike DSC, there is a final rule here.  Rulemaking is done!  Rulemaking on its face purports to say that NPS rule is exempt from CDA.  Ps bring suit and say the case is ripe b/c it presents purely legal issue that’s final (not like DSC where there could be additional proceedings).  Rule determines the proceedings!  Court says it’s not ripe

· Rule is not what it purports to be.  Purports to be a legislative rule.  Turns out it’s interpretive!  Agency saying what it thinks will happen
· Board of contract appeals gets the final say on that.  Rule is not binding if it’s interpretive (board will say interpretation is wrong)

· Court says you need an actual contract and then challenge

· If there’s a colorable argument, court may or may not stretch it to fit the scenario (CONSISTENT with Lujan – court won’t review agency action)

· Ripeness is NOT predictable.  Case could have gone the other way.  It’s a final rule, takes a definitive stance, Ps come in and claim injury b/c deprived of benefits of CDA and they contracted w/ NPS.  Meets fitness and hardship requirements

· Court comes out the other way.  Flexibility in ripeness

· IMPORTANT factors – is the agency’s position clear and definitive OR does the agency have more to add?  Also, how badly are Ps harmed?

· All you can do in raising ripeness is present the test and apply it to the facts

· A lot like primary jdx in terms of lack of predictability

· Exhaustion MUCH more predictable

Agencies usually have kneejerk reaction to problems.  Raise ripeness to try to get rid of them

· Court may not want to adjudicate b/c it knew the rule was wrong

· Court finds value in agency doing something further.  Court needs that extra stuff to make a decision

· Court wants a particularized injury (consistent w/ Lujan)

Tort suits as a means of controlling discretion

· If agency does something and is sued for damages, agency will alter its conduct (not do it again)

· Problem: Exemption under Tort Claims Act – discretionary immunity.  When agency acts within its discretion it’s immune from damages

Scope of Review

§706 APA (p. 663)

· Assumption is that we’ve gotten to the merits.  706 tells scope of review by the court

· Withholding or delay

· Agency has unreasonably withheld or delayed

· Statutory deadline for acting, agency didn’t act.  In those cases, P says you were supposed to adopt rules by x date, you didn’t.  Court can order injunction.  Agency files an answer but can’t deny that it missed the deadline.  Negotiate with Ps!

· Delayed rules – agency just goes into a freeze.  If too long, file same suit, agency will stir itself and do something or negotiate

· Various standards of review***NEED TO KNOW when what standards are used

· Theoretical differences in the standards

· Arbitrary, capricious, and abuse of discretion

· Applies in most instances

· Constitutional right

· If alleging that agency has done something unconstitutional

· Statutory violation

· Did agency violate a statute?

· Procedure

· Did agency not follow procedures required for rulemaking / adjudication?

· Substantial evidence

· Talking about formal adjudications in which findings of fact are made

· Trial de novo

Substantial Evidence Rule

· Limited to the record

· “Substantial evidence” not self-evident

· Applies ONLY when you have a formal adjudication / formal rulemaking

Universal Camera Corp. v. NLRB (p. 665)
· Evidentiary dispute

· Formal adjudications – court reviews the admin record.  Court can look at the WHOLE record or parts

· Finding of fact has been made.  Has to be supported by substantial evidence in the record.  If you make a finding of fact and it’s not backed up by substantial evidence, it falls

· Have to look in the record for substantial evidence

HYPO!  Agency has found that the light was red when accident occurred

· Two methods at issue that you might use to find substantial evidence in the record:

· Go backward from red and look at the evidence that supports that.  When you find that evidence, use it to support, then stop and move on

· Look at EVERYTHING in the record.  Other 99 people might say that the light was green and only 1 person said it was red

Court says look at EVERYTHING in the record.  Probably won’t make a difference in most cases.  Look at whole record and determine if there’s substantial evidence

· “Congress has left no room for doubt as to the kind of scrutiny which a court of appeals must give the record before the Board to satisfy itself that the Board’s order rests on adequate proof.”  

· “The substantiality of evidence must take into account whatever in the record fairly detracts from its weight.  This is clearly the significance of the requirement in both statutes that courts consider the whole record”

· Looking for credible evidence in the record that supports the finding.  Has to hold up in the whole record.  As long as you have credible evidence, fact that there might be contrary evidence makes no difference (KEY POINT!!!)
· If you have inconsistent testimony on a fact and the agency believes one and not the other and makes a finding of fact that is appealed, agency wins!  Agency gets to decide the facts, and if there’s substantial evidence to prove those facts, agency will win!

· Testimony has to be such that reasonable people would believe it

· Court is NOT saying that the agency has to act like a jury.  Jury – preponderance of the evidence.  Agency does NOT apply that test – applies facts on its own that are upheld as long as supported in the record

· Court does not actually read the record.  No time

· How does court decide if there’s substantial evidence?  Agency brief says there is.  Court might dip in to the record to confirm

· Large record almost ALWAYS supports the agency.  If you’re the agency, you want more stuff in the record b/c of substantial evid test

“Underlying the vexed word ‘substantial’ is the notion or sense of fairness.  I would say, then, that the judge may – indeed must – reverse if as he conscientiously sees it the finding is not fairly supported by the record; or to phrase it more sharply, the judge must reverse if he cannot conscientiously escape the conclusion that the finding is unfair.”  Jaffe, Judicial Review:  Substantial Evidence on the Whole Record

“The substantial evidence standard requires only that a reasonable person could have decided as the fact finder found:  it does not require that a preponderance of the evidence supports the finding.”  Matter of Otero County Elec. Co-op

“When it affirms the agency’s decision, the reviewing court does not determine that the agency was correct.  In affirming, the reviewing court finds only that the agency’s conclusion ‘was a reasonable one and thus may not be set aside by the courts although a contrary decision may have been reasonable and also sustainable.’”  Kremer v. Chemical Construction Corp. (Blackmun, dissenting)
“Substantial evidence is a deferential standard, meaning that we cannot reverse the agency simply b/c we disagree w/ the agency’s apprehension of the facts.  To obtain a reversal of the board’s decision under this standard, the petitioner must show that the evidence he presented was so compelling that no reasonable fact-finder could fail to arrive at his conclusion.  The evidence must not merely support the petitioner’s conclusion but must compel it.”  Silwany-Rodriguez v. INS.

Arbitrary, Capricious, Abuse of Discretion Test
· Deals with informal agency decisions

Citizens to Preserve Overton Park v. Volpe (p. 678)

· Deals with another standard of review in 706 of APA

· In deciding what standard to apply, need framework

· Decision to allow freeway through the park

· START WITH THE STATUTE – statute will lay out what the agency is supposed to do

· Findings that need to be made – Section 4(f)

· Can’t approve a freeway through a park unless you can find that there is no feasible alternative

· Standard of review

· Court does NOT apply substantial evidence review or de novo review

· This is NOT a de novo case

· Won’t apply substantial evidence review b/c ONLY APPLIES TO FORMAL ADJUDICATION / FORMAL RULEMAKING

· Here there was a public hearing, not a formal adjudication

· Test to apply: Arbitrary, capricious, abuse of discretion standard

Presumption of regularity (all things being equal, agency wins.  Party challenging has the burden)
· Agency acting within scope of authority

· Try to outline by reading statute / regulations – find parameters under which agency was acting

· If you determine that agency made a decision within the scope of its authority, look at the actual choice.  Was the choice arbitrary?
· Was choice arbitrary?

· Consideration of relevant factors – did agency skip something relevant?

· Clear error of judgment – if relevant factors were considered was there a clear error of judgment?

· Figure out what area of agency’s authority was, then look at whether choice was arbitrary

· There will be a record of what the agency compiles.  Look at if agency made a mistake

This is a CATCHALL review section.  Most cases tend to fall under this

· Lawyering makes a HUGE difference here

· Scope of authority question will be largely legal

· Whether something is arbitrary will depend on a feeling the court gets as to whether the agency was acting rationally

· Will judge think agency was acting in good faith or on a whim?

· E.g., A sudden change from the norm of what the agency does.  BIG thing that would make a difference.  Need to explain if they shift their position.  Go against clear bulk of expert opinion

· E.g., Time.  Did agency make the decision so quickly that it wasn’t clear that they considered the evidence?

Association of Data Processing Service Organizations v. Board of Governors (p. 681)

· Statute seems to say that agency is supposed to apply substantial evidence test.  It has a rule it had adopted and an adjudication

· Don’t normally apply substantial evidence rule to rulemaking unless it’s formal

Relationship of substantial evidence test to arbitrary, capricious test

· They’re the same test!

· Formal rulemaking = 706 (substantial evidence)

· Informal rulemaking – court has to make some deductions.  Standard is arbitrary, capricious

· In BOTH instances, you’re reviewing facts to see whether there is enough evidence to support them

· Formal rulemaking is ON THE RECORD.  You have a trial-type record to look at.  You have a record in an informal rulemaking, but it’s the evidence agency used to adopt the rule (NOT like a trial record)

· Scalia’s point – you’re going to end up looking for the same thing.  If there’s substantial evidence in the record, you uphold even if there is contrary evidence.  You do the same thing under arbitrary, capricious standard.  Becomes arbitrary when you say X and the evidence says Y.  Same thing under substantial evidence

· FUNCTION IS THE SAME!  Only for findings of fact though.  Arbitrary & capricious also looks at exercise of discretion (Overton Park).  As far as factfinding, the tests do the same thing

· Tell the court the appropriate standard (still have to know when each test applies)

Argument that maximizes chances of reversing decisions – de novo.  If not de novo, legal argument works best.  You don’t get mired in the substantial evidence / arbitrary & capricious standards.  If it’s a technical issue that involves expertise, presumption of regularity really means something

· MUST know what the standard is.  Substantial evidence standard is tough to beat.  Arbitrary might be easier.  Test itself tells you nothing.  Want to argue agency’s inconsistency.  Agency wants to be made to look at as very careful
Mainstream Marketing Services v. FTC (p. 685)

· Established Business Relationship exception:  If you’re already doing business with your customer, you can contact them

· Case in the context of “do not call” lists.  Companies under exception can still call

· Arbitrary and capricious – argue that agency didn’t do enough.  Companies who want to compete claim that the exception is arbitrary b/c no consideration given to anyone but companies under the exception

· Argument is that there wasn’t sufficient consideration given to the anti-competitive effects of the rule

· Points of the law – privacy, protecting consumers from unwanted calls

· Support?  TCA itself designed to promote competition.  Ps saying competitors get an advantage

· Court looks at what agency did (informal rulemaking record).  Agency had laid out some options

· No one can call anybody

· All telecommunications companies can call everybody

· Exclude monopoly companies (they don’t need help).  Up and comers can do it

· Agency rejected these options.  Gave reasons for rejecting

· Agency went through a logical process during the rulemaking.  Made a record.  Looked at alternatives, gave people a chance to comment on them.  Explained why they chose the way they did, explained why the others are bad

· That is NOT arbitrary

· Best argument that ultimate choice was arbitrary – too weighted towards non-competitive side.  Gives too much advantage to existing telemarketer.  That’s inconsistent with what Congress wanted

· Agency anticipates the argument – can still send junk mail

· Agency laid out its reasoning.  It’s logical.  Part of not being arbitrary is laying out and explaining your reasoning.  If court is to overturn this, needs to disagree with the line of reasoning
FCC wins case

· Won in front of the agency by having a proactive policy.  If you rep an agency during a proceeding (rulemaking, etc.) your job is to anticipate the arguments that are going to come, make sure that the decision is explained well, etc.  Look like you’ve considered all the issues.  Pay close attention to the other side’s argument!

· Applying the standard

· 1.  Request for comments

· 2.  Consideration and rejection

· 3.  Factors that limit exception’s effect

· Best attack = LEGAL attack.  Other than that, agency lawyer’s job is to get the most evidence in the record that supports you.  File MASSIVE comments

MA v. EPA (Part II) (handout)

· Review of denial of rulemaking.  Scope of review – arbitrary / capricious

· Court brings up Heckler v. Cheney (death penalty case)

· Agency refusal to do something.  Court adopts a VERY hands-off policy about review in Heckler

· This case is different.  When you attack someone for refusing to enforce, you’re attacking for doing nothing

· There’s a record here.  Something to review against agency’s choice not to act

· Court says review is very limited, highly deferential

· To determine if a&c – look at statute.  It will tell you the authority and what discretion agency has to exercise.  EXACT same approach used in Overton Park (section 4(f) – only allowed to put road through park if no feasible alternative and had done what they could) and Mainstream Marketing (relevant part was the statutory exemption)

· Statute HERE talks about air pollutants.  If there’s an air pollutant, discretion as to levels

· A LOT of discretion, but it’s not complete.  There has to be an air pollutant.  It has to come from a vehicle, and in the administrator’s judgment must cause or contribute to air pollution

· Discretion lies in area of whether pollutant endangers public health (NOT whether you have an air pollutant)

The review:

· Agency authority under CAA

· Agency discretion – “judgment” of the administrator limited by statute

· Judgment limited by the rest of the statute

· Judgment has to relate to the endangerment in some way

· Court has outlined authority under the statute.  In a sense there is no discretion (definition of air pollutant).  Discretion is making judgment about endangerment

· Applied:  Rejection of “laundry list”

· Agency did NOT stay within its discretion

· Even if it was an air pollutant, agency wouldn’t regulate it.  Said there were executive branch programs to handle, president’s ability to negotiate with other countries would be impaired, would be an inefficient piecemeal approach
· Agency’s lawyers came up with these reasons.  They knew they would get sued when they denied the petition, so they crafted reasons they thought were sufficient

· “Laundry list” connotes that agency just throwing stuff and seeing what sticks.  IGNORES THE STATUTE!  Some of the arguments resonate, but they don’t have anything to do with the statute

· None of the reasons go to the discretion of the administrator.  The reasons are excuses.  There is no reason that goes to the endangerment

· Why isn’t a reason that there isn’t sufficient endangerment?  Scientific evidence is overwhelming to the opposite and the agency knows it

· Court remanded b/c they wanted to find reasons related to the statute

· Agency’s explanations are arbitrary and capricious.  Agency has to make a determination under the rest of the statute 

· Agency MUST make a finding of endangerment.  Laundry list is gone.  Will have to be based on the science

· Agency has discretion to delay for a while (and probably will).  Agency has to respond to the petition

Unreasonable Delay

Heckler v. Day (p. 692):  The problem of systemic delay

· Hearings that are delayed forever.  Court tries to stop that and say it’s unreasonable.  Authority – statutes give right to a hearing within a reasonable time (706(a)(1) of APA).  Court saying that certain waits are unreasonable

· Reason it’s unreasonably delayed – under the scheme, claimants supposed to get a hearing in a reasonable time

· DC finds that the delays are systemic.  Court issues injunction that says agency has to decide the cases within 90 days unless (some excuses)

SC says NO to district court

· 1.  Majority:  Congressional intent

· Congress was aware of the delays and refused to act.  That’s conclusive evidence that Congress intended that there be no time limits

· Inconsistent with MA v. EPA?

· 2.  Dissent:  Carefully balanced remedy

· Can view failure to act very differently

Inferring something from Congress’ failure to act is difficult.  Courts usually won’t do anything about it.  In this case, court found that refusal to act meant that they wanted there to be no time limits (troubling…)

INDEPENDENT JUDGMENT TEST – Are there certain questions by agencies that courts MUST review de novo?

· De novo review would have the court review the factual issue from the start

· Traditional cases w/ de novo review: old rate-making cases

· Modern trend plainly AGAINST de novo review

Still, there is an idea that a small area exists where courts are supposed to decide cases without deferring to agency judgment (esp. constitutional cases)

Alameda County

· CCP 1094.5

· Statute envisions some instances where you have some sort of de novo review.  “Authorized by law” which restates the question – WHEN does it happen?

· When someone has a vested right, you can get de novo review.  Court reviews the RECORD de novo (no rehearing) and applies this test to it

· Why have de novo hearings?  Why does the test exist?

· Fundamental rights are THAT important.  

· Based on idea that when you have these constitutional issues involved, they shouldn’t be taken away without the judicial branch weighing in on it (judicial branch’s job is to make sure that these rights aren’t violated)

· This review says THROW the previous decision out, we’re going to look at it ourselves and decide it

· Sheriff involved in a dispute over disability.  Board of retirement has an adjudicatory hearing.  County appeals decision by the board.  

· PROBLEM:  Why does this case have to do with fundamental rights?  

· Edges of this test are soft (not sure how far it goes.  IT DOES apply to fundamental individual rights under DP)

· There’s argument if you can connect the agency’s decision to a right and claim that there’s a fundamental vested right

· What’s the scope of review?

· P. 704 – CCP 1094.5

· The independent judgment test

· Substantial evidence test

· When does independent judgment test apply?

· Bixby: “Fundamental vested rights”

· Expansion / Evolution of this concept

· Dissent:  This is NOT the kind of case that should be covered by the doctrine

· This test starts with constitutional rights (due process rights) where property is taken from individuals.  Expanded to cover various entitlements.  This case seems to go even FURTHER.  Not clear how far it goes

· Relatively unique doctrine


Review of Agency Legal Interpretations 

Chevron USA (very important)

· The question at issue

· The bubble!  Look at the factory as a whole vs. regulate each individual source

· Adopt a regulation that implements the bubble idea in a way that you could aggregate individual facilities underneath it?

· Agency defined a “stationary source” as an aggregation of individual sources (in a bubble!)

· Ps say you can’t do that, violates the statute

· Ps argue that as a matter of law, the statute can’t be interpreted this way

· Court 

· Court’s approach to review:

· Has Congress directly spoken?

· If so, that’s the end of it

· If not: Has agency adopted a permissible construction of the statute?

· Congress silent or ambiguous in the statute?  If so, court will allow agency interpretation as long as it’s reasonable

· Applied here

· Agencies win!  Courts lose.  Courts’ job to determine the meaning of a statute.  Under this situation, that goes away!

· If it’s ambiguous, the court looks at agency’s interpretation.  If agency interpretation is reasonable, court allows it

· Regulatory scheme is complex.  Agency gave thorough consideration to resolve conflicting policies (environmentalists v. economists)

· Agency can win under plain meaning argument or an ambiguous argument (as long as a permissible reading of the statute)

· The more complex the statute / area of law, more likely you’ll get an ambiguity.  Thus the more the agency will get deferred to

· IF complex, maybe agency IS better suited to figure this out

· Maybe one of the reasons it’s so complex is that Congress didn’t want to give agency so much discretion

· Effect of the Chevron Doctrine

Post-Chevron

Christiansen: The department of Labor letter re. comp time.  Employer says you MUST take the next 3 weeks off

· What’s at issue?  The letter says that the county can put the requirement in if there’s something that allows for it (if statute says it’s ok, it’s ok).  It’s just in a letter though!

· Ps show up and say county’s policy violates fair labor standards act

· County argues Chevron

· Court starts to flesh out how far Chevron actually goes

· Chevron rule was adopted through notice and comment.  Challenge was that the rule violated the statute.  Agencies interpret statutes, then argue Chevron

· Dispute?  

· Dpeartment of labor not a party.  Dispute is over whether Fair Labor Stnadards Act should get deference by the court

· Even though Dept. of Labor not a party, can claim deference?  

· Dept. gets to make the law in this area in this case.  Why?  The Dept. administered the Act!  If they wrote to the county and told them x and county did y, county would get in trouble

· No deference

· NO deference to the Dept. of Labor (unlike Chevron)

· Opinion letter in this case (not notice and comment).  Why should it make any difference?  

· Court will not AUTOMATICALLY defer (sometimes it will, sometimes it won’t)

· Agency needs to have considered other viewpoints.  Can’t give some self-serving opinion when it could look more widely to see something different

· Discomfort with deferring to agencies?  Defer b/c of expertise.  Dept. of Labor will have expertise issuing this opinion letter just as it would in issuing a rule

· Rationale: No notice and comment or adjudication; they “lack force of law”

· Doesn’t come from a formal rule making or an adjudication

· Court nonetheless says that the letter still gets some deference.  Entitled to “respect.”  Layers of deference

· Skidmore respect

· Less than Chevron deference (give us a good reason not to defer and we won’t.  Otherwise we’ll stick with the agency)

· 2 issues

· Defer to agency interpretation of statute

· Trying to figure out what Congress meant

· Defer to agency interpretation of regulation

· Better to defer to agency interpretation of regulation than statute

· Agency trying to figure out what it itself meant (makes more sense to defer here!)

Judicial branch impartial.  Agencies are NOT impartial

· Do we want agencies interpreting statutes?  Scalia says sure.  If ambiguous, agency should be able to interpret.  Needs to explain why it changes its interpretation, but it’s ok

Mead: top p. 724

· Development of Chevron idea

· Willing to defer when it appears that Congress delegated authority to the agency to…(get the paragraph that starts “We granted certiorari…”)

· Chevron could go either way (under current court, may be expanded).  

· If a judge doesn’t like what an agency is doing and agency claims Chevron:

· There’s a plain meaning, agency misinterpreted it

· There’s not a permissible construction

· Limit the circumstances in which you apply Chevron (e.g. formal rulemaking cases)

· Courts may be a little less willing to apply Chevron than they appear

