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Admin Law & Agencies (Generally)

1) Pros

a) Volume, expertise

2) Cons

a) Not elected officials

b) Not mentioned in the Con$

c) Exercise enormous discretion

3) Operate under Con$, Statute, and Regulations

4) Power vested, 

5) Requirements imposed by law up on the exercise of those powers

6) Remedies against unlawful admin actions.

7) Lawyering Admin Law

a) Who are these guys

b) Who is the decision maker

c) What are the procedures

d) History of A

e) Culture of A

f) Both sides will want to appear reasonable in requests and responses

8) Non Delegation Doctrine (NDD)

a) Constitution grants all legislative powers to Cong and does not permit delegation.  When congress confers decision making authority upon agencies, congress must lay down my legislative act an intelligible principle to which the A is directed to conform. 

b) In the history of the court, the requisite intelligible principle has only been found lacking in two instances.  Even statements as broad as “fair and equitable,” “public interest,” and “necessary and requisite” have been enough in the past.  However, more specificity may be required in the future.  

c) Many states have required more specificity with delegation. 

9) Judicial Power
a) Congress can vest some judicial power in A’s when:
i) Northern Pipeline:  Military tribunals, territorial courts, and decisions regarding Public rights (disputes between the government and others, rather than between private individuals/entities).

ii) Private rights when closely related to a public regulatory scheme. 
iii) Jury trials are not needed for public rights. 

b) In California:

i) A’s can adjudicate when:

(1) Authorized by statute or legislation AND

(a) Reasonably necessary to effectuate the A’s primary, legitimate regulatory purposes

(2) Courts retain power to review A determinations (Judicial Review).

ii) But also consider:

(1) Case where court overturned A’s award of punis and emotional distress dams. These did not meet test above – beginning to look more like tort dams.

(2) But also, Walnut Creek Manor where emotional damages upheld when parties had choice between A adjudication or court action. (with the available alternative of a civil action and the requirement that all parties must consent to the A’s jdxn, separation of powers concerns are diminished.)
(3) Issue also comes up when A enforces through Civil penalties.  These are usually allowed. 

Investigations
1) When do A’s require information: 
a) When A wants to adopt a rule and want to ensure properly formulated. 

i) In these situations, regulated parties usually offer information voluntarily. 

b) When A is investigating a violation or inspecting that the law is being carried out.

i) Inspectors usually let in without a subpoena or warrant; other times not

2) ANY INVESTIGATION MUST BE AUTHORIZED BY STATUTE.

3) Issues raised by investigations

a) Is the investigation authorized by statute?

b) Warrants: Does the investigation require a warrant? 
i) Two lines of authority:

(1) Granting of the warrant can be based on showing that reasonable legislative or administrative standards for conducting an inspection are satisfied with respect to a particular establishment. 

(a) If the inspection is consistent with admin standards, practice, plan, then indicates A is not abusing discretion and not singling someone out.  

(2) Exception to warrant for pervasively regulated businesses. 

(a) Is the entity a closely regulated industry? 

(i) Factors of closely regulated business:  licensing requirements, obtain license and pay fee, maintain specified records, display registration, subject to criminal penalties, revocation of license or civil fines for failure to comply with provisions.  i.e., If the government already has its hands all over you, then no expectation of privacy.

(b) Is the inspection reasonable?  Even if a jdxn allows for this exception, the inspection/search must still be reasonable (De La Cruz): 

(i) substantial government interest exists in the regulatory scheme

1. generalized concerns may not be enough ( in De La Cruz, a generalized concern to prevent insurance fraud was not great enough govt interest to overcome 4A requirement).

(ii) A warrantless inspection is necessary to further the regulatory scheme under with the inspection is made.

1. In De La Cruz, refusal of inspection was not wide-spread and likelihood of tampering with documents unlikely because the documents had many different uses by brokers and the documents could be found in different locations. 

(iii) The inspection program provides a con$ adequate substitute for a warrant. Adequate substitute must:

1. Advise the owner of the commercial business that the search is being made pursuant to the law

2. Have a properly defined scope

a. Limits time, place, and scope

b. Statute sufficiently comprehensive and defined that the owner cannot help but be aware that his property will be subject to periodic inspections undertaken for specific purpose.

c. E.g., Provides for regular inspections v. random, infrequent or unpredictable such that no real expectation that property will from time to time be inspected.

3. Limits the discretion of the inspecting officers. 

a. E.g. regular or periodic inspections v. random  and at discretion of inspector. 

(3) Agency wants to appear reasonable:

(a) Not fishing

(b) Not punitive

(c) Legitimate purpose for request

(d) Timeliness – proper sense of urgency
ii) Inspections often occur without a warrant through consent.  E.g., arrive without a warrant and are permitted access to examine for admin violations. 
iii) Abuse of power:   

(1) When investigatory power becomes an end, as a method of harassment through officious intermeddling or even as a coercive device with substantive impact, it has been perverted from it proper purpose.

c) Does the investigation violate 5A?

d) Privacy

i) Sunshine Laws

(1) Generally:  Decisions must be made in the public.

(a) Have to meet openly after notice if there is a quorum of the body gathered. 

(2) Exceptions:

(a) Condemning public land

(b) Litigation

(c) Negotiations

(3) Violations can be criminally prosecuted.

ii) Freedom of Information Act (FOIA) p. 177 of textbook (CA has equivalent “Public Records Act” – generally the same but has different exceptions)
(1) General Rule:  government must make information available (such as information obtained in an investigation)
(2) Exceptions:

(a) See (b) 1-9 for exceptions
(b) Government must show that the exception is warranted.

(i) Court balances the public and private interests

1. e.g., public interest in uncovering government wrongdoing v. privacy interests of individuals.

2. For privacy-type issues, Party seeking disclosure must have a public interest and it must be significant.  May also need to make meaningful evidentiary showing in order to obtain the information.  See National Archives v. Favish

(3) Timetables

(a) A must determine FOIA request within 10 days.

(b) Must secede appeals within 20 days

(c) Failure to comply with the time limits, the requestor is deemed to have exhausted A remedies and can bring an FOIA court action.

(4) Court can compel 
(a) Also in camera and indacting parts of the documents

(b) An individual improperly denied access to documents have a right to seek relief in the courts. 
(c) The government has the burden of justifying the withholding of documents.

Rule Making

1) Definitions

a) Rule (Substantive/formal): prospective (future), generally applicable (applied without regard to fats and circumstances of individual case).
b) Adjudication (orders and decisions): determines liability upon the basis of present or past facts.  Under the APA, everything that is not rule-making is an order.  Negative, injunctive and declaratory orders and licensing cases are specifically included as orders. 

c) Interpretive Rules:
d) Policy Statements

2) Procedures for RM come from:

a) Statutes:  both the statute that creates/governs/authorizes the A and the APA (either federal or state version).

b) A’s own rules

3) Proper enactment

a) Rule must be consistent with the statute

b) Can only be enacted after notice and comment.

4) Rule Making Procedures

a) APA 553

i) Notice (553b)

(1) Must publish notice of proposed rulemaking in the federal register.  

(2) Notice must contain:

(a) Time, place and nature of proceeding.

(b) Legal authority for proposed rule

(c) Description of the rule (does not have to contain the actual rule)
(3) Exceptions requirement

(a) Interpretive rules, etc.

(b) Good cause that notice and public procedures are impracticable, unnecessary, or contrary to public notice.

ii) Comment – Opportunity for the public to participate

(1) Informal Hearing: 
(a) APA is satisfied if the notice states that written data, views, and arguments may be sent by interested persons to a give A address, with or without opportunity for oral presentations. 

(2) Formal hearing

(a) Type of hearing required for rule-making can be found in APA, Organic Statute, or Con$ Due Process

(b) APA requires formal hearing where statute requires “on the record after opportunity for agency hearing.”  Construed very narrowly – statute must have these words in them or else court will interpret as only requiring informal hearing.
(c) A statute requiring an A to act after hearing is not enough to trigger formal hearing.

(d) Even if the words aren’t present, try to make an argument regarding whatever wording mean within the context of the statute.

(e) Then required to follow sections 556 and 557 of APA (see below) for formal adjudicatory hearing.
(3) Decision Maker

(a) Rule for RM:  Compelling proof that the rulemaker is unable to perform duties in a constitutionally permissible manner.  

(i) Same standard that applies to congress.

(ii) Can have some bias – the strict adjudicatory rule against bias does not apply in rulemaking proceedings.
(4) Exparte Rule Making

(a) Two main case lines:
(i) HBO: Ex Parte contacts inconsistent with fundamental notions of fairness implicit in DP and other principles of A-law.  Not allowed. Once an notice of proposed RM has been issued, A personnel should refuse to discuss matters relating to the rules with any private party.

(ii) Children’s Television v. FCC:  Ex Parte contacts to not per se vitiate informal RM; though, there may be some requirement to disclose.

(b) Generally – allowed so long as disclosed. 

iii) Exemptions from Notice and Comment Requirements

(1) Good Cause: 

(a) Narrowly construed and only reluctantly countenanced
(b) Excuses notice and comment where

(i) Emergency

(ii) Delay could result in serious harm

iv) Logical Outgrowth Rule

(1) Changes made prior to publishing final rule do not have to be re-noticed/commented if they are a logical outgrowth of the proposed rule.

(2) If it deviates too much from the original rule, may need new notice/comment.

(3) Injury would be deprivation of right to comment on the rule.  

v) Additional Requirements for Major Rules

(1) Cost-Benefit Analysis

(2) Cannot take effect until 60 days after submitting copy of rule to house, senate and comptroller general

vi) Requirements beyond 553

(1) Courts cannot impose additional requirements, unless extremely compelling circumstances.  E.g., quasi-judicial effecting small group of people, or totally unjustified departure from well settled agency procedures of long standing.

(2) Statute and the A itself can impose additional requirements.

5) Failure to follow RM procedures means rule is void.

6) Authority to adopt rules and Scope of authority

a) A must be authorized to adopt rules by statute

b) Once the authority is found, generally interpreted broadly.

i) How do the statutes interplay to limit/not limit general rule-making authority

(1) Court reluctant to limit general RM authority by the inclusion of specific rule making authority (surface mining case) 

(2) Court will look for specific congressional language to curtail RM authority. Otherwise, great deference given to A.
ii) Even where statute says, “in the public interest” or without authority for a particular area, congress may have implied authority.

7) Legal effect of Rules

a) Properly enacted regulations have the force of law. 
b) Agencies must follow their own rules unless they are changed. 
c) Can the A disregard a rule if there is a question regarding its validity?

i) Rule is a rule and have to follow or change.

ii) Perhaps can disregard because no authority to pass rule flatly contrary to statute (but would have to be certain that there is not even a small reason it could be found consistent with the statute.)

8) Change or revocation of rules:

a) Must follow RM process. Not through adjudicatory process.
9) Retroactive Rules (see Bowen v. Georgetown)

a) General bias against retro rules. 

i) Disturb settled expectations

ii) Generally disfavored 

b) Need specific statute granting express authority to create retroactive rule.

10) Other types of Rules: 

a) Interpretive Rules:  

i) Factors to determine whether Interpretive v. formal rule (note:  burden on party seeking to prove substantive rule):

(1) Agencies own Characterization: 

(a) What does the A say it is doing?  What is its intent? 

(2) Impact:

(a) Some jdxns say that if the impact is large, then formal rule. 

(b) Other jdxns say that even interpretive rule can have large impact, so don’t use this as a factor. 

(c) May also consider the length of time in effect. 

(3) Function:

(a) Is the A merely clarifying or explaining the meaning of a statute, rather than making a new rule? 

ii) Legal effect of interpretive rule

(1) Creates no law and has no effect beyond the statute.
(2) However, often given great weight and deference by court.

(3) Often have substantial effect on the conduct of those regulated under the statutes. 

iii) Procedures:

(1) Does not require notice and comment. 

b) Procedural Rules

i) A must follow procedural rules – those that are process related.

c) Policy statements: 

i) Policy statements may bind A if they interpret substantive rules and are not inconsistent with the rules, statutes, or con$

ii) Not considered a rule if the A retains discretion regarding applicability of the policy.

11) Other rule making requirements

a) Cost-Benefit Analysis (Executive Order (EO) 12291)

i) See page 242 for EO.

(1) Agency cannot enact major rule ($100M+ impact) unless benefits outweigh costs

(2) Must look at alternatives

(3) Must complete impact analysis of Costs and Benefits

ii)  Problems with the rule:

(1) Difficult to quantify benefits of legislation

iii) American Textile:  Statute stated “feasible,” which the court interpreted as congress already weighing cost-benefit, so not necessary for A to re-weigh.

b) Regulatory Flexibility (Reg Flex)
i) Imposes procedural requirement on A rm regarding the effect of final rule on small business. 

ii) Required when rule enacted under 553 and required to publish a general notice of proposed rulemaking. 

iii) A must analyze alternatives designed to minimize significant economic impact on small entities and reason for rejecting those alternatives. 

iv) Remedies for violation: 

(1) Remand rule AND

(2) Defer enforcement against small entities unless in the public interest not to do so.

12) Publication

a) Rules are enforceable only if a person has actual knowledge or if published in Fed Reg.

b) All rules must be published in the Federal Register or the Code of Federal Regulations

c) Failure to publish the rule makes it unenforceable, except against persons with actual knowledge. 

13) Governmental Estoppel
a) Reasons:  separation of powers and sovereign immunity

b) No Estoppel against the government

c) Unreasonable to rely because the rules are published and notice. 
d) Cannot rely on what the government says, only on the laws. 

14) Rule Making v. Adjudication

a) A can develop rules either through formal rule making or by establishing precedent on a case-by-case basis.

i) If rules developed by rule-making, must follow the APA (notice and comment)

ii) If developed through orders/adjudication, then order must apply to the case at hand.  Then would be precedent for future cases.  

iii) In Wyman-Gordon, A relied on precedent that was not valid order because did not apply to the case at had.  Held that it was invalid rulemaking rather than adj/order because the holding did not apply to the case at hand.  Adjudication cannot be purely prospective because it is otherwise rulemaking.  
b) A not barred from applying new principle in Adj proceeding just because could have done so through rule-making.

c) If A has both RM or Adj authority, then A has discretion regarding how to develop principles. 

Right to be Heard
1) Sources of Right to be Heard:
a) Con$ Due Process

i) DP applies to procedures that must be used in reaching agency determinations only if they are adj rather than RM/Leg in nature. 

(1) Factors to determine whether Adj or RM (for non-entitlement cases):

(a) Generalized rather than having specific, individual focus.

(b) Policy type questions v. factual disputes

(c) Whether results will be prospective or future applicability.

(2) Leg. Facts:  do not concern immediate parties; general facts to help inform/decide the policy.  Not entitled to DP – if you have concerns about the rule, should have raised them in RM proceeding.

(3) Adj facts: about the parties, their activities, property, or business.  Specific facts about who did what, when, where, why, etc.  Adj facts entitled to hearing.
ii) Applies when case involves depravation of life, liberty, or property.

iii) Legislative v. Adjudicative 

(1) What sort of action is the A taking?  No DP right for Legislative Actions

(a) Bi-Mettalic:  No DP right to be heard where a large number of people were generally affected by across the board property tax increase.

(b) Lodner:  DP right to be heard where small number of people exceptionally affected by tax increase determined on individual grounds (e.g., usage of beach property). 
(2) Generally no DP right to hearing for decisions based on mathematical equations, inspections, tests (e.g., bar exam), or elections

b) Organic Statute

i) E.g., if statute says “on the record after opportunity to be heard” then APA requires formal hearing. 
c) Regulations (agencies own rules)

2) What is the right?

a) Notice and the opportunity to be heard

b) He who is entitled to a hearing shall have the right to support his allegations by argument, however, brief; and, if need be, by proof, however informal.

3) What process is due?  

a) Entitlements

i) Once/if granted by statute, considered a property interest that cannot be taken away without DP. Can be property even if revocable at will.  Extent to which due process requires an evidentiary hearing prior to the deprivation of some type of property interest even if such hearing is provided thereafter.
(1) Goldberg: DP right has to be tailored to the individual and circumstances and nature of the issue. 

(a) In Goldberg, for welfare benefits pre termination hearing critical b/c of swift drop off if aid terminated.  Claimant has no resources to counter. 

(b) In this situation, DP required evidence on the record, impartial decision, witnesses, personal appearance, cross examine, has to be decision written regarding grounds for decision.  

(2) Brookpark Entertainment:  Beer license revoked by referendum.  Court overturned because the license was a property interest and entitled to DP before it could be revoked.  (notice and opportunity to be heard).
(3) Goss:  state given public education is considered property right.  Must provide DP before student can be suspended; though not to same extent as for welfare benefits.  As a general rule, notice and hearing should occur before the suspension.  Emergency situations may warrant post-suspension, or very brief “notice and hearing” on the spot before suspension may be sufficient for pre-suspension. 

(4) Mathews: Issue was whether SS disability benefits could be terminated before initial determination of ineligibility becomes final (whether entitled to evidentiary hearing before benefits stopped).  Court said not entitled to pre termination hearing because lots of process before termination, retroactive payments if reversed, nature of benefit and circumstances not the same as welfare benefits in Goldberg. Degree of potential depravation that may be created by a particular decision is a factor to be considered in assessing the validity of any administrative decision-making process.  
ii) Mathews 3 part test: (balancing test for pre-termination hearings) Due process is flexible and calls for such procedural protections as the particular situation demands. Specific dictates of due process generally requires consideration of three factors:

(a) Private interest effected

(b) Risk of erroneous deprivation 

(c) Public Interest

(2) Application of this test extended to Hamdi in determining what DP rights enemy combatant should have.

b) Liberty Interests

i) Interest can be created by statute or DP.
ii) Was the interest deprived:  

(1) Circumstances where state prison regulations afford inmates a liberty interest protected by dp: (Atypical and significant hardship
(a) Sandin:  P DP associated with disciplinary proceedings related to conduct during strip search.  At initial hearing, denied witnesses and found guilty.  Punished by disciplinary segregation served before appeal completed. Appealed and eventually expunged from record.   P claimed liberty interest in remaining free from segregation.  

(b) Wolfe:  DP required to revoke statutorily provided good time credits when convicts misconduct. 
(c) Meachum: DP not required for prison transfers, even if result is substantial adverse impact on the prisoner.  No statutory right regarding transfer.  Transfers are within normal range of custody with the conviction has authorized the state to impose

(d) DP alone does not confer liberty interest in freedom from state action taken within the sentence imposed. Must be atypical and significant hardship on the inmate.  No freedom from state action within the sentence imposed. Must be a dramatic departure from the sentence imposed before DP.
(e) Balancing of prisoner interests with prison interest.  

c) Determining a Property Interest:

i) In order to create a property interest, the statute must create sufficient entitlement to give rise to the property interest.  

ii) Does the statute create sufficient entitlement to give rise to property interest that triggers DP?

(1) Test to determine whether a legally cognizable property-type interest in government benefit: 

(a) More than a unilateral expectation

(b) Independent source (Not constitutional, but derived from some other source such as state law or statute)

(c) Existing rules or mutually explicit understanding

(d) Discretion

(i) The more discretion in the statute for granting means less expectation, thus less likely it gives rise to property interest.

(2) Colson:  Mental health services.  Court found that the statute did not create sufficient entitlement to give rise to property interest because it had to be funded and granted a great deal of discretion for granting the benefit.  

d) Flexible Due Process

i) Gray Panthers:  What process is due depends upon the circumstances.  Face to face hearings did not make sense, so A could develop alternative that met needs of the claimants in the situation. 

ii) At a minimum: 

(1) Claimant should be informed of or have access to the evidence on which the carrier relied in reaching initial decision.

(2) An opportunity to present evidence (oral or in writing).  Where factual issues involving credibility, then oral interview may before final denial should be given. 

iii) Summary: 

(1) Recipient gets a hearing, but

(2) Type of hearing varies with the case

(3) Not full judicial trial in every instance

(4) Process required depends on the issue

4) Waiver (National Independent Coal Operator Assn.)
a) DP requires opportunity for hearing, it does not require hearing.  

b) Agency can set up reasonable procedures to provide opportunity.  If you do not follow procedures, okay for agency to deem hearing waived.  

c) National Independent:  P had 15 days to protest decision; if no protest then hearing waived. 

5) Postponed Hearings (Haskell) – applies when pre-termination hearing not required
a) When an opportunity exists for de novo review at court or other level of process, the lack of an evidentiary hearing at the administrative level is not a denial of due process.  DP does not require a hearing at the initial stage or at any particular point or at more than one point in an administrative proceeding so long as the requisite hearing is held before the final order becomes effective. 
6) Lawyering Points: 

a) Getting the desired forum for client

Hearings and Decisions
When statute or DP requires full hearing, the APA 554, 556, 557 applies.  Not expected to be a copy of a formal trial, but should reflect basic court procedures.
1) Parties and Intervention (Who has a right to be heard before the A?)
a) Intervention (Office of communications v. FCC)

i) Requirements to intervene in A proceeding similar to standing requirements.  Must have injury, traced to D, and redressible by favorable decision. 

ii) Statute provided that “party in interest” could intervene
iii) Previously A interpreted this as those with economic injury or electrical interference.  Here, the court expanded to include non-economic injuries.

iv) Decision broadened the rights of who could participate in A hearings

v) Limits to this can be through A’s development of rules regarding who can intervene and cost prohibitions associated with litigation (would act as deterrent to frivolous suits)

b) Ashbacker doctrine (Sarasota)
i) Where license applications are mutually exclusive, the approval of one without a hearing to both deprived the loser of a hearing.  Court thus required a hearing on each competing application before license could be granted.  

2) Notice and Pleading (Yellow Freight Systems)
a) APA 554 requires:

i) Time, place and notice of the hearing

ii) Legal authority and jurisdiction of hearing

iii) Matters of fact and law asserted. 
(1) Must contain the legal basis and sufficient description of the facts. 

b) Test of adequacy of notice is fairness:  did you know what was at issue and have fair opportunity to present his defense. Sufficient detail that the affected party can prepare a responsive defense.

c) Unless statute requires it, personal service not required; can mail.

d) Common law technicalities of civil pleadings wholly absent from A.

e) If notice inadequate:

i) ALJ can compel more notice

ii) Party can ask for more information

iii) Research other options

f) Exception:  Litigation of Issue

i) Even if issue not asserted in original notice, may impliedly consent to inclusion issue if it is litigated during the proceeding.  

ii) To avoid this, object to the issue and evidence related to the issue and do not present counter evidence. 
3) Discovery

a) Not automatic.  Have to look at APA and Regs 

b) Even where it is allowed, usually much narrower than civil discovery

4) Public v. Private Hearings (Johnson Newspaper)

a) Hearing presumed to be open and not closed unless compelling reason for closure is demonstrated. 

b) Sources that determine whether open or closed hearing:

i) Con$

(1) No con$ right to open hearing:

(a) Whether the place and process have historically been open to the public

(b) Whether public access plays a significant positive role in the functioning of a particular process. 

ii) State Con$

iii) CL

(1) Presumption of open hearings

iv) Statute (e.g., open meeting law or privacy issue).

v) A’s rules or practice

5) Counsel
a) Many statutes and DP say entitled to counsel

b) Very few instances where attorneys not allowed.  Often limits on attorney fees.

c) Some A’s have registration requirements before you can appear.

6) ALJ’s (Guerrero)
a) ALJ’s hear/examine evidence and witnesses.  Make findings of fact and conclusions of law based on the record.  May determinations or recommendations. 

b) Administrative officers charged with decisions need not personally hear testimony but may instead rely on a written record.

7) Bias and Prejudgment (Gibson)
a) Standard for Adj hearing is stated in Cinderella:  whether a disinterested observer may conclude that the decision maker has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it.

b) May include:

i) Financial or personal interest in the outcome of the proceeding (Gibson)

ii) Advanced knowledge of the facts

iii) Personal bias/prejudice/

iv) animosity/favoritism
v) Prejudged/preconceived view of facts at issue in a specific case

c) Disqualification

i) More likely where preconceived view. Public statements regarding specific case particularly problematic (1616 Second Ave.)

ii) Less likely when general questions of law or policy. Mere familiarity with facts of pending proceeding or taking general position on policy/law ok. 

iii) Disinterested observer standard

d) Rule of Necessity

i) If all decision makers have bias and there would be no forum if all disqualified, then by necessity will be allowed to hear. 

8) Combination of Functions (Withrow and Beer Garden)
a) Combination of functions is allowed – agency can investigate, prosecute, and decide same matter.
b) Limit may be that same individual cannot serve all of these roles.

c) Many agencies separate the roles internally.  

d) APA requires separation of functions within the agency so that the same person cannot both investigate and decide the same case. 

e) APA recognized the following exceptions: 

9) Evidence (Wagstaff)
a) Different rules apply to agency proceedings than regular court proceedings

i) APA (p 502):  Doesn’t really tell what evidence can/can’t be admitted

ii) Statutes:  May provide more on what evidence A may consider.

iii) Generally, rules in formal hearings are for fairness and accuracy.  

b) Hearsay: an out of court statement that one party will try to get admitted.

i) Is not excluded from admin adjudicatory hearings
ii) Residuum rule:  You need some evidence that would be supported in court (i.e., non-hearsay) to corroborate the finding of fact.  Cannot rely solely on hearsay to support the conclusion. 

(1) Rule may be overcome when (Richardson)

(a) Party doesn’t take advantage of right to cross-examine/subpoena those that the hearsay based on (e.g., can subpoena Dr.’s who’s reports were submitted as evidence)

(b) Reports factually-based on medical or scientific evidence.

10) Burden of Proof (Director office of WC Programs)
a) APA 556(d):  Except as otherwise provided by statute, the proponent (claimant) of a rule or order has the burden of proof. 

11) The Record

a) Important because:

i) ALJ bases decision on the record

ii) Judicial review based on record

iii) Want as much in record as possible because only need some evidence to support findings and not have order voided. 

b) Exclusivity of the record (Benagas)

i) Decision must be based on evidence on the record.  This may include observations by ALJ during the proceeding, but cannot be based on observations outside of the proceeding.

ii) Supposed to judge the record, not get own evidence or investigate

iii) Problem with decision not based on the record:

(1) P doesn’t get to contest/rebut the evidence

(2) ALJ then becomes a witness in addition to being judge and juror.

c) Official Notice

i) Whether the agency/board can rely on own expertise rather than expert witnesses.  

ii) Cases split both ways – some allowing, others disallowing.

12) Ex Parte Contacts

a) Not allowed

b) Usual remedy is disclosure with opportunity for rebuttal:

i) Have to tell the other party what was said and give the other party a chance to rebut.

c) APA also allows the other party to make argument that other party should lose.
13) Decision Process

a) Morgan Cases:

i) Morgan I:  The one who decides must hear.  Requires the decision maker to consider and appraise the evidence which justifies the determination.  This doesn’t preclude assistance from aids and other subordinates. 

ii) Morgan II and IV:  Agency heads may not be questioned on their decision process on judicial review – cannot probe the mental processes of the decision maker. In response to extensive discovery regarding the decision process the Secretary used in reaching decision, court said: not he function of the court to probe the mental processes of the Secretary in reaching decision.

(1) Cannot probe regarding what considered, what evidence read, or what decision process used.

(2) Very difficult to prove that the A did not consider the record – only in very extreme cases – e.g., large record and render decision in a day or so.

b) APA

i) Provides that the presiding employee (i.e., ALJ) makes an initial decision and that decision becomes final unless there is an appeal/review on motion.  

ii) On appeal/review, the agency has all the powers it would have had on initial decision – de novo review. (Allentown Broadcasting)
iii) Appeal is usually on record compiled by ALJ.  A’s rely heavily on ALJs for determinations of credibility and fact.  A’s more likely to overturn ALJ on matters of policy, statutory interpretation. 

(1) This is especially important when certiorari-type review and have to convince A to take appeal at all.

c) Certiorari-type Agency Appeals – 

i) One method of dealing with de novo review: 

(1) Certiorari-type review may limit the admission of new evidence.  (Eads)

(2) If appeal not taken, the any other review is limited to the record before the ALJ.  If new evidence surfaces that was not presented to ALJ, could present at appeal.  But if appeal not taken, then the evidence not admissible.  

(3) ALJ thus has greater power in this type of situation, because decision final unless A grants review. Compare to faux-final decisions when ALJ decision final until appeal of right or confirmed. 

14) Findings (Adams and De St. Germain)
a) Entitled to decision in writing and findings of fact and law
b) Evidence must support findings and findings must support decision.  
c) Findings must be sufficiently detailed to permit meaningful appellate review.

d) Start with statute or regulation that sets forth decision.  Then, findings must reach conclusions that the statute requires. On all ultimate issues under the governing statutory standard. 
e) All decisions shall include statement of findings and conclusions and the reasons or basis thereof on all the material issues of fact, law, or discretion presented on the record. 

f) Why do we need findings:

i) Judicial review

ii) To ensure A acts logically and not arbitrary

iii) Helps A make sure its on track

iv) Parties assured of logical decision.

v) Framing appellate issues.

g) Implied findings

i) Allowed when clear from the record that the finding was actually made as part of the decision

h) Remedy:

i) Order vacated and remanded for ALJ to make more adequate findings.  DO NOT get new trial. 
ii) This is usually not beneficial to client because remand will just explain original decision.  Might be beneficial if there has been a change in government and/or agency policy since original decision rendered. 

i) Petition for Reconsideration

i) Sometimes required to petition for reconsideration before judicial review.  

ii) Things to consider:

(1) Is it a prereq for judicial review.

(2) Statute of limitations and relationship to seeking judicial review

(3) Is it worth it?  Usually denied

(a) May be worth it if you can show error of law

(b) Evidentiary issues really hard to get reconsidered unless extraordinary matter. 

Judicial Review

1) Courts in which you seek review

a) CA:  Writ in Superior Court

b) Fed: Crt of appeal usually.  Dist Ct in some instances.

2) Standing

a) APA 702
i) Suffering legal wrong

ii) Adversely affected or aggrieved

b) Constitutional Minimums (Lujan)
(1) Injury in fact
(2) Causal connection to the challenged action
(3) Likely to be redressed by a favorable decision
ii) Prudential Requirements

(1) Zone of Interest (Air Courier Conference)
(a) Injury must be within zone of interest sought to be protected by the statute provision allegedly violated

(b) Can determine zone from statute, congressional intent

(c) Zone of interest could include both under and over enforcement of statute – e.g., in Bennett v. Spear and NACU cases, court allowed standing for interests arguably opposite to those intended by the statute because they were still in the zone. Congress doesn’t have to intend to benefit the party for their interest to be in the zone. 

(2) Congress can broaden/narrow prudential standing requirements.  E.g., allowing “any person” to bring suit (Bennett v. Spear); however, constitutional requirements would still have to be met. 
3) Is Judicial Review Allowed/Available?
i) Any person adversely affected or aggrieved by agency action may obtain judicial review, so long as the decision challenged represents a final agency decision for which there is no other adequate remedy in a court. 
ii) Strong presumption of judicial review.  If the statute is silent regarding availability of judicial review, then presumed allowed. (Stark v. Wickard)

b) Presumption generally overcome in the following situations:
i) Preclusion Doctrines (APA 701)
(1) Statutory:  Judicial review precluded when statute contains clear and unambiguous preclusion of judicial review (e.g., “not subject to further review in any court”.) Dept of Environmental Protection
(a) Even if statute precludes judicial review, court may still review if:

(i) Con$ issue

(ii) Illegality

(iii) In excess of jurisdiction.

(2) Actions committed to agency discretion. (Webster v. Doe and Heckler v. Chaney)
(a) No meaningful standard against which to judge the agency’s exercise of discretion

(b) Court can still review abuse of discretion where there is a standard – e.g., where the agency is required to consider certain factors or do certain things in reaching decision (Overton Park)

c) Primary Jdxn (Farmers Insurance)
i) Issue arises when statute seems to allow initial suit to be brought in court 1st.   Response is that it needs to heard by the A first.  Even though statute gives right to sue in court, court may use primary jdxn to have A hear.  Suit allowed in court, but there are reasons why it would be better for A to hear first.   

ii) Factors and policies of doctrine:

(1) Complexity and technical expertise of A – need for specialized knowledge

(2) Need for uniformity

(3) Efficiency

(4) Autonomy and validating the A’s existence. 

(5) More likely to stay in court if legal questions predominate; more likely to go to A if fact-heavy and expertise type case. 
iii) Remedy if granted is to stay court proceeding while A looks into matter.  Court can closely monitor A proceeding to ensure there is not unreasonable delay. 

iv) When A can’t grant relief sought:
(1) Fed:  still apply primary jdxn and kick it down to the A

(2) States:  Generally retain in court. 

d) Exhaustion of Admin Remedies (Portella-Gonzalez)
i) Where relief is available from the A, P is ordinarily required to pursue that avenue of redress before proceeding to the courts; and until that recourse is exhausted, suit is premature and must be dismissed.  Not entitled to judicial relief until proscribed agency remedy has been exhausted. 

ii) APA:  Litigant seeking judicial review of a final agency action under the APA need not exhaust available admin remedies unless such exhaustion is expressly required by statute or A rule. (Rule doesn’t have much impact because most statute or A rules will require exhaustion.
iii) Applies when A has exclusive jdxn, rather than concurrent jdxn as in primary jdxn. Look at statute and A rules to determine whether A has exclusive jdxn.

iv) Policies behind doctrine

(1) Judicial efficiency

(2) Allow A’s to exercise discretion

(3) A can make factual record

(4) Use A expertise

(5) Not weaken admin process

v) Exceptions to doctrine:

(1) Futility (and Bias/predetermination) Clear, objectively verifiable indicia of administrative taint.
(2) Unreasonable delay (threatens to prejudice the subsequent bringing of a judicial action. P may suffer irreparable harm if unable to secure immediate judicial consideration of claim) 
(3) No relief (where there is substantial doubt whether the A is empowered to grant meaningful redress – e.g., can’t grant the type of relief requested)
vi) Other Exceptions?

(1) Lack of Agency jdxn is NOT an exception – the agency has jdxn to determine whether it has jdxn.  (many state courts do not follow this rule, however.)

(2) Con$ issues:  usually can be brought to court without exhausting A remedies

(a) Facial challenges probably go straight to court

(b) As applied challenges probably go to A first. 

(3) Clearly Illegal:  Probably won’t work

vii) CA courts say exhaustion is jdxnl and dismiss suit at any time. 

viii) Issue Exhaustion/Waiver (Sims)

(1) Issues must be raised in A proceedings before the court will hear them.

(2) Exception to this is when the A proceedings are not adversarial (e.g., Social Security)

(3) Remedy is to preclude the additional issue(s) from consideration and proceed with rest of trial.
(4) Test:

(a) First check the statute to see whether issue exhaustion required. 

(b) If not, then consider how similar the proceedings are to trial-type hearings (e.g., adversarial v. inquisitive).

e) Ripeness (Dietary Supplement and National Park Hospitality)
i) Issue arises when there is possibility of series of A actions (sequential or additional proceedings).  A will argue that case is not ripe until later proceedings take place. 

(1) For example, A issues policy or interpretation statement and P sues in court.  A argues that not clear how the policy will actually be applied, so issue not ripe for judicial review. 

ii) Test:

(1) Fitness

(a) Primarily legal question and does not need further factual development.

(i) If legal then more likely ripe; if factual, then more likely A should do more.

(b) Final A action.  Indicia of finality factors:

(i) Definitive statement of A’s position, 

(ii) Action has direct and immediate impact on day-to-day business of the complaining parties

(iii) Action has the status of law

(iv) Immediate compliance with the terms is expected

(v) Legal question. 

(2) Hardship

(a) Pure financial hardship not supposed to be enough, but often is. 

4) Scope of Review (APA 706) If available, what is the scope of judicial review?
a) Arbitrary, Capricious, Abuse of Discretion (Overton Park and Assoc. of Data Processing Services)
i) Applies to informal rule making and other areas not specifically included in other standards (catch-all)
ii) Test:

(1) Presumption of regularity (burden is on P)

(2) Did the A act within the scope of authority?

(3) Was the choice arbitrary?

(a) Did the A consider the relevant factors? Or was its decision based on factors not relevant to the issue?

(i) What factors does the statute requires A to consider (overton park)

(ii) If the A administers two potentially conflicting statutes, must consider implications of both (Data Processors)

(b) Was there clear error of judgment?

(i) Consider what the A had before it in making determination. E.g., notice, comment, responses to comment, basis for rule, etc.

(4) Ultimately very differential standard.

iii) To build case to prove arbitrary/capricious, look at the A’s explanation for their findings.  Does there logic make sense?  What factors are they relying on and do these make sense?

b) Substantial Evidence (Universal Camera and American Textile)
i) ONLY looks at findings of fact in formal/adjudicatory hearings.

ii) Standard of review used to review findings of fact (not law) when A required to have formal hearing and rule making on the record. 
iii) Court determines whether A’s findings of fact are supported by the record.

(1) So long as there is substantial evidence to support findings of fact, doesn’t matter that there is also conflicting evidence. 

(2) Substantial means:  Such relevant evidence as a reasonable person might accept as adequate to support conclusion. 

iv) Court must consider the whole record – rather than just convenient pieces (red light/green light hypo)

v) Can’t consider evidence outside of the record

c) De Novo

i) Authorized when

(1) Action is adjudicatory in nature and A’s fact finding procedures are inadequate

(2) Issues that were not before the A are raised in proceeding to enforce non-adjudicatory agency action 

d) Agency Delay (Heckler v. Day)

i) Look at the intent of Congress to determine what is unreasonable delay.  Court reluctant to impose deadlines on the A process. 

ii) Normally these types of cases are brought by one person and a judgment and remedy is issued for that specific instance.

e) Independent Judgment – CA (Alameda County)
i) CA Courts may independently weigh the evidence whenever authorized by law to do so.  Standard of review basically allows de novo review of the record (not a new trial unless insufficient evidence on the record.)
ii) Standard applies whenever “a fundamental vested right is at stake.”  Generally, Con$ly protected property right, individual rights under con$ (DP and EP), and other cases with significant impact on the individual.

f) A’s interpretation of statute: Chevron

i) Test:
(1) Is the statute ambiguous on the issue? 

(a) If no – then apply the statute to determine whether A’s action consistent.

(b) If Yes – then defer to A interpretation so long as it is reasonable.

(2) Is the A’s interpretation reasonable?

ii) Limits to doctrine (Christensen)

(1) Deference given to validly enacted rules/orders which interpret statute.  

(2) Opinions and interpretation statements do not have force of law and receive only “respect to the extent that they are persuasive” not deference. 

iii) Court will usually defer to A’s interpretation of its own regulations.  

(1) Applies when the regulations are ambiguous.







1

