Admin Law Outline
I. Admin Agencies & Admin Law
a. Parallel Universe – Over-arching idea of admin agencies is that they encompass the 3 separations of power within the agency

i. Legislative – make rules

ii. Judicial – hold hearings

iii. Executive

b. Purpose of Admin Law – to keep administrative powers within their legal bounds and to protect individuals against abuse of those powers

c. Admin Law deals with:

i. The ways in which power is transferred from legislative bodies to admin agencies

ii. How admin agencies use power

iii. How actions taken by admin agencies are reviewed by the courts

d. Admin Law is divided into 3 parts:

i. The powers vested in admin agencies

ii. The requirements imposed by law upon the exercise of these powers

iii. Remedies against unlawful admin action

e. Rules of the Agency must be followed strictly (Gilmore v. Lujan)

f. Regulations – APA (Administrative Procedure Act)- basic procedures that must be followed by admin agencies

II. Delegation of Power
a. Agencies derive their power from statutes
b. They must act within their statutory limits
c. Rule-making Power
i. Intelligible Principle – Whitman v. American Trucking Assn
1. Congress cannot delegate its law-making authority to agencies
2. When Congress confers decision-making authority upon agencies Congress must lay down by legislative act an intelligible principle to which the person or body authorized to act is directed to conform
3. This limits the rule-making authority that is given to agencies, and gives the courts guidelines to ensure that the agencies do not go outside of their power
4. If statute gives agency the power to set a standard that is (i.e.) fair and equitable or requisite for the public interest, this is clear enough for the courts to interpret how much power the agencies have
5. The standard that the court gave to Congress was relatively vague because they wanted to give them leeway to keep up with changing technology, agencies have much greater knowledge on specific subjects than Congress
ii. Judicial Power- Agencies can grant certain types of monetary relief
1. Agencies may adjudicate as long as:
a. They have the statutory power to do so
b. It is reasonably necessary to effectuate the administrative agency’s primary, legitimate regulatory purposes
c. Essential judicial power remains in the courts through review of agency determinations
2. This allows agencies to do their job
3. Right to adjudicate applies to public & private interest
4. In CA- used to not allow agencies to award damages for emotional distress or punitive damages.  Now CA allows award of damages for emotional distress
III. Investigations & Privacy

a. Agencies need information in 2 instances:

i. Going to adopt a rule, and want to make sure that the rule is properly formulated (subpoena is not really necessary)
ii. Seek to enforce the rules or want to ensure rules are being followed

b. Constitutional Protection to Citizens

i. Fourth Ammendment: no unlawful search & seizure

ii. Fifth Ammendment: right not to incriminate yourself

iii. Right to Privacy

c. Do admin agencies need a warrant to obtain info?

i. Yes, but there is a lesser standard for agencies (compared to criminal investigations

1. Can be based on specific evidence of a violation, or

2. General administrative plan- A plan by an admin agency to (i.e.)OSHA - make sure that all businesses are up to code in order to protect workers

a. Investigation has to be narrow in time, place, and purpose  

b. Reasoning – people know that they will be inspected so that no one is being singled out
ii. No, Exception: no warrant

1. Pervasively regulated business (nuclear power industry) 

2. Reasoning: this type of industry has less expectation of privacy 

3. Search still has to be reasonable

a. A search will be deemed reasonable if (criteria from De La Cruz v. Quackenbush):

i. a substantial governmental interest exists in the regulatory scheme under which the inspection is made

ii. a warrantless inspection is necessary to further the regulatory scheme (could they have obtain the info from somewhere else), and

iii. the inspection program provides a constitutional adequate substitute for a warrant (i.e. statute limits the discretion of the agency)

iii. Public’s right to information from Agencies

1. FREEDOM OF INFORMATION ACT (page 178)

2.  Information to be made available includes final opinions, statement of policy & interpretations, admin staff manuals & instructions, copies of all records. 
3. Agency has 20 days to decide whether they will comply

4. Court can compel agency to comply if found that the info is not covered by an exemption.

a. Agency must provide information when it is requested unless there is an exemption

b. Agency can waive exemptions & release info anyway, but the voluntary disclosure must conform to the Privacy Act & constitutional standards

c. Exemptions- Agency has the burden of proving that the information is covered by an exemption.  
i. Specifically authorized to be kept secret

ii. Related solely to interpersonnel rules & practices of an agency

iii. Specifically exempted from disclosure by statute

iv. Trade secrets & privileged financial information 

v. Personnel medical files

vi. Records for information compiled for law enforcement purposes, but only to the extent that the production of that info

1. could reasonably interfere with enforcement proceedings

2. would deprive a person of a fair trial or impartial adjudication

3. could reasonable be expected to constitute an unwarranted invasion of personal privacy

4. could expose a confidential source
5. Any reasonably segregable portion of the record shall be provided after deletion of exempt portions

5. Balancing the Public Interest against the Right to Privacy – if the information requested is sought after as a matter of public interest, but that information may violate the privacy of another, then the two interests should be weighed against one another to determine which is more significant.
6. National Archives & Records Admin v. Favish – Member of the media wanted Vince Foster’s crime scene photos released.  Agency tried to claim exemption.  Court found that public interest was not great enough to outweigh the family’s right to privacy.  

a. Rule to overcome an exemption:
i. Must show that the public interest is significant-for exemption 7 (c)  information is necessary to show investigative agency or other officials acted improperly
ii. Information is likely to advance that interest

d. Sunshine & Government Act

i. General Rule: whenever quorums of decision-makers get together, they need to do so out in the open

ii. Exceptions: 

1. Negotiations require some amount of privacy (i.e.) If government will condemn property, or labor negotiations

2. Litigation (have to be able to talk to attorney & strategize in private)

iii. In CA have similar acts that correspond to the Sunshine Act: Brown Act applies to local government & Keene Open Meetings Act

IV. Rules & Rulemaking

a. Rule-making

i. A fixed, general principle applied without regard to the facts and circumstances of the individual case (Cordero v. Corbisiero (Saratoga Policy) 

ii. Justice Homes – A rule prescribes FUTURE patterns of conduct; a decision determines liabilities upon the basis of present or past facts

iii. Agencies may adopt rules through negotiations – the interested parties may get together with a mediator and decide on a rule.  This allows for more give an take between the agency and parties, and results in less opposition to the rule.  This process gets tacked on to the front end of a rule-making procedure, so it still has to go through notice & comment, but it is highly unlikely that the rule will be changed after the negotiations.

iv. Agency’s ability to adopt rules

1. Statute – does the statute give them authority to adopt rules

a. If there are 2 statutes that apply, you give meaning to both statutes to the extent possible. (i.e.) If there is a broad statute and a specific statute, then the specific statute applies to that circumstance, and the broad statute applies in all other cases.

b. If the statute is not clear as to whether an agency is granted rule-making authority, then the courts are more inclined to interpret the statute such that it does grant rule-making power (i.e. Surface Mining (pg. 214) because it is a more efficient way for agencies to operate and accomplish their purpose.)

c. Rulemaking is the norm: American Hospital v. NLRB (pg 220)- “Even if a statutory scheme requires individualized determinations the decision-maker has the authority to rely on rulemaking to resolve certain issues of general applicability unless Congress clearly expresses an intent to withhold that authority.” 

d. Agency does not lose power to make rules even if they haven’t made rules in a long time
2. APA – apply overarching rules to the agency to ensure that the agency complies with the requirements for rule-making

a. A new rule must be published in the Federal Registrar 
b. Must have a period for notice & comment

c. And, consider the comments received prior to adopting a final version of the rule

3. Agency Rules & Regulations – agencies must follow their own rules & regulations even if the result is inequitable (they may have additional requirements for rule-making on top of the APA rules) – Reuters Ltd v. FCC (pg 226) 
a. IF rule is inconsistent with the statute, then P can make can make the claim that the rule should be disregarded

b. Can agency disregard their own rule if it violates a statute – Maybe – Prof thinks agency should follow the rule if it could in any way be found not to violate the statute

c. Very hard to try to claim estoppel when dealing with an admin agency because reliance on an invalid rule may not be reasonable.  Only grant estoppel argument if the result would be so egregious.
v. Types of Rules – Substantive vs. Procedural Rules

1. Procedural Rules – concerned with procedure, practice, and agency organization.  Do not have to follow APA requirements for rule-making. 
2. Substantive Rules – Legislative vs. Nonlegislative Rules

a. Legislative Rules:  all of the requirements must be met

i. The agency must possess delegated statutory authority to act with respect to the subject matter of the rules

ii. Promulgation of the rule must be an intentional exercise of that delegated authority (the rule adopted by the agency must have a primary affect on the subject matter that they are given authority over, rather than a secondary/indirect affect OR is this just meant to say that the agency meant for it to be a rule and not a policy statement?)

iii. The agency must also possess delegated statutory authority to make rules with the force of law (will the agency be able to enforce the rule i.e. ability to enforce rule through penalties, adjudication, or assignment to court)
iv. Promulgation of the rule must be an intentional exercise of the authority to make rules with the force of law (differentiate it from a policy statement; it’s not a suggestion, it’s meant to be enforced)
v. Promulgation of the rule must be an effective exercise of that authority (the rule will advance toward the goal delegated to them by Congress)
vi. The promulgation must observe procedures mandated by the agency’s organic statute and by the APA

1. Legislative rules can only be repealed by going through notice & comment

2. Substantive rules create rights, assigns duties or imposes obligations

b. Interpretive Rules

i. Not making a new law; restating or explaining the existing legislative acts and intentions of Congress

ii. Only clarifies or explains existing statute

c. Policy Statements

i. State how an agency views a topic, usually VAGUE statements with the word policy in it. (i.e.) We will look favorably on settlements in cases that have the following characteristics…
ii. Creating new policy, but not a legally binding policy (does not have the force of law behind it)
iii. It is an agency statement of substantive law or policy or general or particular applicability and future effect that was not issues legislatively, and is not an interpretive rule
d. In order to determine what type of rule it is, look at:

i. Agency’s own characterization (given some deference)

ii. Language of the rule itself

iii. Function of the rule

iv. Impact of the rule (split in authorities whether this should be considered) – If large impact, substantive rule; if small impact, interpretive

vi. EFFECT OF RULES
1. Rules cannot be retro-active because by definition rules have a future effect (Bowen v. Georgetown Hospital).  UNLESS, there is a specific grant allowing retro-active authority (but not favored because they upset expectations) 

2. Cost-Benefit Analysis & Executive Order 12291

a. The Executive Order applies to major rules, and changes to major rules (major rule = one that has an impact of more than $100 million
b. Must show that the potential benefits to society outweigh the costs to society
c. Must put together impact analysis that documents whether the benefits outweigh the costs
d. Must show legal reason that alternative approaches were not adopted
i. Intent: to channel a procedure for agency rule-making & influence the outcome of such rules
ii. Problems: Difficult to quantify benefits conferred to society.  If can’t accurately quantify the benefits, then costs are usually higher than benefits.  As a result has a huge impact on worker-safety area, environmental issues, etc.  In addition, it slows down the process or making a rule
iii. If agency doesn’t fall under applicability of the Executive Order, then look to the wording of the statute to determine if need to apply the cost-benefit analysis, or 
economic feasibility standard (i.e. American Textiles pg 244) 

vii. PULICATION REQUIREMENT FOR RULES

1. Agencies must publish their rules to inform the public; the public should rely on the rules, and not the word of the government.

2. All rules must be published in the Federal Register per section (d) of the APA (pg 262)

a. Federal Crop Insurance Corp v. Merrill – Agent of Admin Agency did not follow rules, and granted insurance on a reseeded crop.  Court found that agency was not bound by the insurance granted because the agent violated agency rules by granting insurance, and farmer should not have relied on their statements since all the substantive rules were published in the Federal Register.  Admin Law trumps contract law – void contract b/c did not have authority to make it.

b. Failure to publish a substantive rule renders the rule unenforceable

3. Federal Administrative Procedure Act – 5 U.S.C. § 553

a. §(b) – General notice of proposed rulemaking shall be published in the Federal Register, unless persons subject thereto are named either personally served or otherwise have actual notice therof in accordance with the law.  The notice shall include

i. A statement of the time, place, and nature of public rulemaking proceedings

ii. Reference to the legal authority under which the rule is proposed; and

iii. Either the terms or substance of the proposed rule or a description of the subjects and issues involved.

b. Except when notice or hearing is required by statute, this subsection does not apply-

i. §(A) to interpretive rules, general statements of policy, or rules of agency organization, procedure, or practice; or 

ii. §(B) when the agency for good cause finds that notice & public procedure are impracticable, unnecessary, or contrart to public interest

c. §(c) – after notice, agency shall give interested parties opportunity to submit comments, views, etc (can be written, does not require a hearing) unless the statute requires an agency hearing, then §556 & 557 apply instead
i. Agency is not bound by the comments that are submitted 

ii. Logical Outgrowth Rule – for efficiency purposes, after the notice and comment section, the agency can adopt the final rule without going through another notice & comment session as long as the final rule is a logical outgrowth of the originally intended rule.  The agency is given some leeway because we want them to incorporate some of comments into their final rule.

d. §(d) – Required publication or service of a substantive rule not less than 30 days before its effective date except:

i. A substantive rule that grants relief or recognizes as exemption

ii. Interpretive rules and statements of policy

iii. For good cause as provided by the agency 

1. see Jiffry v. FAA (pg 266)- good cause” exemption provides that when an agency for good cause finds that notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest (i.e. an emergency, or could delay of rule result in serious harm).  This exception is interpreted narrowly, so the situation has to be very serious in order to trigger this.

e. 1996 – APA required that any “major rule” (impact of more than $100 mill) cannot take effect until at least 60 days after submission to House of Reps, Senate, Comptroller General a copy of the rule, concise general statement about the rule effective date, and cost-benefit analysis.

viii. Additional Requirements for Rulemaking

1. Agencies can impose more stringent requirement for rulemaking in addition to §553.  But, courts cannot impose additional requirements if they have followed the APA.  Vermont Yankee Nuclear Power Corp v. Natural Resources (court wanted a hearing before adopting rule)

2. §604 of the APA: Final Regulatory Flexibility Analysis (Reg-Flex) pg. 293-4

a. When an agency promulgates a final rule under §553, it is required to do an analysis of how the rule will affect small businesses

b. Remedies – when Reg-Flex is not adhered to:

i. Small businesses are not required to follow the rule until this analysis is done.  Court can stay the applicability of the rule to small businesses until the Reg-Flex analysis is properly completed

c. U.S. Telecom Assn v. FCC

3. Statute may impose additional requirements

a. U.S. v. Florida East Coast Railway - In order to get a formal hearing, the plaintiffs need to find a statute that gives them this right.  If it just says it requires a hearing, it may be construed as an informal hearing which gives the opportunity for oral arguments to be made.
b. Magic words in a statute to require a formal hearing: “rule are required by statute to be made on the record after opportunity for an agency hearing…”  or trial-type hearing.  This triggers §556, 557
ix. Who is qualified to participate in a Rule-Making Proceeding
1. Cinderella rule: the standard for disqualifying an administrator in an adjudicatory proceeding because of prejudgment is whether “a disinterested observer may conclude that the decision-maker has in some measure adjudged the facts as well as the law of the particular case in advance of hearing it.
2. In adjudicatory hearing, it is more important to have an unbiased arbitrator because you want it to be a fair, unbiased hearing.

3. In rulemaking procedure, you expect that to some extent the decision-maker may be biased because they have expertise in the field, and they are more likely to already have formed an opinion. 

4. Association of National Advertisers v. FTC – Cinderella standard not applicable because it was a rulemaking proceeding, not an adjudicatory hearing.  The standard for rulemaking is much less stringent than Cinderella standard.  Test: administrator has to be constitutionally unable to carry out his duties in order to disqualify him (very hard to meet)
x. Rules vs. Orders
1. Cannot make a rule in an adjudication that only applies in the future

a. NLRB v. Wyman-Gordan Co. – Company tried to force union to release the list of all the employees relying on the Excelsior case which adopted a rule to this effect.  The court held that the rule was invalid because it was not promulgated according to APA requirements and was not applied to the parties in the hearing.  However, the court could order the union to release the list.

b. An agency is not barred from applying a new principle in an adjudicatory proceeding simply because it had the power to announce the principle in advance by using its power or rule-making (Chenery II)

c. Even though court is comfortable in allowing rule-making through adjudication, rulemaking through notice and comment is more efficient, and more likely to develop higher quality rules.

b. Adjudication 

i. Takes a set of rules, applies the facts, and reaches a certain outcome – specific to the facts

ii. Justice Holmes – A judicial inquiry investigates, declares, and enforces liabilities as they stand on present facts and under law supposed already to exist

iii. Licensing is included as an adjudication per the APA

iv. Order (which is the end result of an adjudication) 

1. Meaning: the final agency disposition in any matter other than rule making but including licensing

2. Injunctions are orders

V. Right to be Heard
a. Public is granted a right to be heard in most rulemaking procedures during notice and comment 

b. In adjudication, P is given a right to be heard

c. When does a person have a right to a hearing when a government action or procedure affects them (and it is not promulgated through notice and comment or adjudication)?
i. Have to Balance a person’s right to be heard against government efficiency. 
ii. Look to the STATUTE– does a statute give the right to a hearing
a. Hollinrake v. Law Enforcement Academy – Statute gave right to a hearing when adjudicative facts are disputed, however, in this case the facts were not disputed, so no right to be heard. (peace officer applicant disputed the rule denying him eligibility due to inability to meet eye sight standard).

iii. CONSTITUTIONAL RIGHT (Due Process = notice or what you are being charged with or deprived or, and right to be heard)
1. Entitled to a hearing via due process requirement if deprived of life, liberty or property
2. Legislative v. Judicial Functions
3. Legislative Functions
a. No right to be heard before legislature is adopted
b. Reasoning
i. Legislation affects a large number of people, so it is inefficient to give everyone a right to be heard
ii. Public can be heard via elected officials
iii. It is prospective
c. Agencies employ rulemaking procedures to resolve broad policy questions affecting many parties and turning on issues of legislative fact

d. Factors to determine if legislative:
i. Do not concern the immediate parties

ii. Gather general facts to help decide a policy

iii. Affect a large number of people

e. Ex- Bi-Metallic Co v. Colorado – Tax commission decided to increase the property tax for Denver County.  Court said they did not have a right to be heard because legislative function that affected a large number of people (fleshed out the factors above)

4. Property Cases

a. Non-Entitlement Cases – Apply the 3 part test (from Stratton) 

i. Generalized nature or individualized focus

ii. Policy or just facts

iii. Prospective and future application

iv. Example -Appeal of Stratton – reclassification of water.  P tried to argue that it deprived him of property because his land use permits were put at risk by the reclassification.  Court looked to 3 factors above.  Determined no right to be heard because applied to all citizens (generalized), policy dispute b/c had to do with how to use the water body, affects future use of water.
v. Privileges – Does not give right to be heard because it is a conditional right where the government can revoke that privilege at any time.  (Conditioned Property Rights)

1. Example – Liquor license

b. Entitlements-

i. Benefits that are so essential to a person that the privilege becomes a right

ii. Test for Entitlement (ala Colson v. Sillman-statute provided for appropriation for payment of medical bills for children with disability)

1. More than a unilateral expectation

2. Not a constitutional right, but derived from an independent source such as state law

3. Derived from existing rule or mutually explicit understandings

4. Discretion – the more discretion there is as to whether or not to grant it, the less likely it is an entitlement.  If very little discretion, then good case for entitlement.

iii. Goldberg v. Kelly – Cannot be deprived of Welfare benefits without a trial (pre-termination right to be heard).  Gave right for a full blown due process hearing. 

iv. Brookpark Entertainment v. Tafts – narrowed the idea of a privilege because it stated that a once a license is granted it becomes a property interest that can only be revoked for cause.  Licenses are transferable, inheritable, renewable, alienable.  Statutory classification to the contrary will not matter.  City could not revoke by putting it on a ballot for election b/c no right to be heard.  Classifies as entitlement.

v. Goss v. Lopez – Suspension without due process.  P claimed violated property rights and liberty rights.  What is required for due process?  Balance right of student and efficiency of school.  Court required school to have some type of pre-suspension hearing in which notice is given to the student, and he is given an opportunity to explain himself.  Do not need to afford right to council or a full-blown hearing.  If immediate danger to school, hearing does not have to occur prior to suspension.  Not as strict as Goldberg b/c students’ life does not depend on this decision.

vi. Determining whether the agency’s procedure are sufficient for due process requirements.
1. Mathews v. Eldridge – P claimed that he should have a pre-termination hearing for termination of disability benefits.  Court distinguished this case from Goldberg in that it was not of such an essential nature, and procedure in place was adequate for due process.

2. 3 Part Test Developed in Mathews (largely applied to entitlement cases):

3. The private interest affected

4. The risk of erroneous deprivations

5. Public interest (i.e. societal strain, efficiency, lack of funds)

6. Schwartz – Mathews test is only to be used to determine if there is a right to full evidentiary hearing before benefits can be removed.

vii. Relaxation of Due Process right

1. Hamdi v. Rumsfeld – U.S. citizen captured in Afghanistan, held without a trial.  Court was unwilling to deprive Hamdi of life, liberty without some type of due process/hearing.  The court applied the Mathews test in balancing Hamdi’s rights against the government’s interest & concern and came up: with a right to trial, right to council, but allowed in hearsay, and shifted burden of proof to P after presentation of “some evidence”

5. Liberty Interests
a. Jail Cases- If a person is in jail, already deprived of liberty.  When do they have a due process right to be heard for deprivation of liberty?

i. Test for recognizable liberty interest: Only recognize liberties that cause atypical and undue hardship on the inmate. (Sandin v. Connor- inmate assigned to solitary confinement without right to be heard)

6. Judicial Functions/Adjudicative Facts

a. Factors to determine if judicial:

i. About parties and their activities, properties, and their businesses

ii. Concern who did what, when, why and how

iii. These are facts you see when there is a right to be heard

b. Adjudicatory hearing procedures are used in individual cases where the outcome is dependent on the resolution of particular adjudicative facts

c. Example – Londoner v. Denver – Board of Public Works paved the street in front of some properties and upon completion, the Board was to apportion the cost between the people that benefited from the road without a hearing.  Court said that there had been a denial of due process, and granted them a right to be heard.  Only affected a small number of people as opposed to Bi-Mettalic, and they would be exceptionally and individually affected (not all affected the same).
d. Exceptions: Adjudicative Facts NOT requiring a hearing (generally)

i. Inspections

ii. Tests

iii. Assessments- particularly if a mathematical formula is applied 

iv. Waiver
1. Agencies are allowed to set up reasonable procedures to make a request for a hearing

2. If you don’t make a request within the time period, then you are deemed to have waived it

3. Reasoning: Agencies must remain efficient

a. Example – National Independent Coal Operator’s v. Kleppe: P did not request a hearing within required time frame.  Tried to argue that statute required some type of public hearing in every case (based on statutory language). Court held agency did not have to hold a hearing because P deemed to have waived that opportunity.

v. Postponed Hearings

1. The demands of due process do not require a hearing at the initial stage or at any particular pint or at more than one point in an administrative proceeding so long as the requisite hearing is held before the final order becomes effective.

a. Reasoning – get same formal requirements in court – evidentiary hearing, cross examination

b. If you are entitled to pre-termination hearing, as long as court stays the decision, sufficient.

2. The opportunity to be heard may be given by the agency after it acts; where only property rights are involved, postponement is not a denial of due process.
3. Judicial review should serve as a substitute for an agency hearing only where it is broad enough to allow the private party to present his case adequately, with full opportunity to submit evidence and arguments, and court can decide on its own merits - Only trial de novo is sufficient (this is rarely done) 

4. Haskell v. Department of Agriculture – P’s license was revoke, claimed agency should have provided hearing.  Court held that the opportunity for de novo review at district level was sufficient.
5. Exceptions - In some cases the court has given authority to make a decision, and then hold a hearing after the fact:

a. FDIC – can remove someone from their post if engaged in fraudulent behavior

b. Contaminated food- can remove the food

c. Misbranded drugs – can take them off the market

vi. Flexible Due Process

1. Court can defer back to the agency to decide how much of a hearing is appropriate after balancing the costs and benefits

a. Reasoning: when there is a large group of people requesting a hearing, it can be  very costly, and court recognizes that the agency cannot handle the volume or the cost

b. Gray Panthers v. Schweiker – Disputes over Medicare claims for $100 or less.  Court said that a face-to-face hearing was not necessary, allowed for paper hearing in addition to telephone system.  Relaxed Goldberg decision.  Court considered the people affected in determining appropriate remedy (elderly persons).

VI. Evidentiary Hearings and Decisions

a. When agency required by statute to hold a full hearing under specified conditions, the APA outlines how the hearings should be conducted (§554)
b. APA requirements (Overview) 

i. Provide appropriate person proper notice as to the time, place, and nature of the hearing

ii. Identify the legal authority and jurisdiction under which the hearing is to be held

iii. The matters of fact and law asserted

iv. Take into consideration the convenience and necessity of the parties or their representatives when scheduling the time and place of the hearing

v. Afford all concerned parties(normally limited to litigants in the dispute) the opportunity to submit and consider all relevant facts, arguments, and proposed settlements or adjustments as time and public interest may permit

vi. Forbid agency employees who have acted as investigators or prosecutors in a case to participate in a hearing decision, except as counsel or a witness.

vii. Achieve a fair hearing by:

1. allow representation by council

2. conclude hearing business within a reasonable time

3. promptly inform interested parties as to the action taken intended and, in the case of denied requests, the reason why the request was denied

4. arrive at decisions, rules, or orders in light of the “whole record” or part of the record that is based on substantial evidence

5. provide unbiased and quasi-independent admin law judges

6. permit persons to dispute and challenge agency evidence and opinions by providing  adequate time and opportunity for person to present conflicting data, cross examine witnesses, etc

7. keep a complete transcript of hearing proceedings (the exclusive record) 

8. state and substantiate in the record all findings and conclusions

9. provide for within-agency appeal

10. permit and prepare for judicial review of agency actions

viii. Parties in Interest and Intervention

1. Standing:

a. Party must show injury 

b. Injury can be fairly traced back to the challenged action

c. It is likely to be redressed by a favorable decision

2. Office of Communications v. FCC – P applied to intervene in agency’s granting of license to a racist television station.  Previously, only economic injury was sufficient to allow standing.  This case broadened definition of injury – allowed intervener because of social injury, not represented, and in the public interest to hear.  Intervener necessary because agency can not fully represent one point of view over another. 
ix. Ashbacker Doctrine & Doctrine of Fair Play

1. If an agency by making a decision in one case necessarily makes a decision in another case because the two are mutually exclusive, then a comparative review must be administered.

2. Both parties must be present so they can adequately present their case before the agency. The approval of one without a hearing to both deprived the loser of a hearing to which he was entitled under the governing statute—so have a joint hearing.

a. Sarasota County Public Hospital v. Department of Health – 2 hospitals requested funding for an extension into the same area.  Only a demand for one hospital, therefore mutually exclusive.  Granted one application before P received the hearing to appeal decision not to grant license.
x. Notice and Pleadings

1. APA §554: (b) Persons entitled to notice of an agency hearing shall be timely informed of – 

a. The time, place and nature of the hearing

b. The legal authority and jurisdiction under which the hearing is to be held, and

c. The matters of fact and law asserted

2. Agency must give the party charged a clear statement of the theory on which the agency will proceed with the case…Additionally an agency may not change theories midstream without giving respondents reasonable notice of the change.  All issues must be raised in the NOTICE.

a. Exception: If issues not raised in pleadings are raised by the express or implied consent of the parties (if brought up in court, without objection, and fully litigated), the court may treat the issues in all respects as if the parties raised them in the pleadings

b. Yellow Freight System v. Martin – Martin brought up new issue in court, P did not object, but not fully litigated.  Court said this was not a waiver, and they did not receive appropriate notice of this claim, so decision on that basis did not apply.  Can re-examine the issue after giving proper notice.

xi. Nature of Hearing

1. Is there a public right of access to a hearing under the Federal or State Constitution?
a. No federal constitutional right to a hearing

b. For statutory right, look to statutes (but probably no)

2. Is there a common law right of access to the proceedings grounded in the public policy of the state

a. There is a presumptive right of access under common law, but court will also defer to the agency
b. Court will consider:

i. Whether there is meaning to allowing public into hearing

ii. Does it outweigh detriment to defendants

1. Johnson Newspaper Corp v. Melino – P wanted access to hearing to determine if license of Dentist would be revoked.  Court said not much public interest, and detriment outweighed benefit.

3. Is there a public right of access to a hearing based on the agency’s own rules or practice
xii. Right to Council

1. Entitlement to council: some statute specifically state that you are entitled to a lawyer, and Goldberg gives the right to council for administrative hearings. (But for some admin agencies, you have to register with them before you can represent a party to the hearings)

c. Examiners and Administrative Law Judges

i. The one who decides must actually hear

1. But, the board can delegate people to hear evidence & witnesses and report to them on the content for efficiency reasons

2. As a result the ALJ’s decision has a lot of influence with the Administrator who makes the final decision

3. This point was made in Guerrero v. New Jersey - P claims that because the board did not hear any witnesses, he was deprived of due process.
4. The right to be heard is not a right to be heard before the heads of the agencies concerned.

5. ALJ’s shall be assigned to cases in rotation so far as practicable, and may not perform duties inconsistent with their duties and responsibilities as hearing examiners – APA §3105.

ii. BIAS

1. Standard – decision-maker cannot have a pecuniary interest in a case; it doesn’t matter if financial stake is direct or positive.  This causes bias. 
a. Gibson v. Berryhill- Board made up of Optometrists likely to benefit from revocation of licenses.  Found to have pecuniary interested, bias.

2. Test for bias: If a disinterested observer may conclude that he has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it.

3. Cause for bias

a. Advance knowledge of facts

b. Personal interest

c. Animosity

d. Favoratism

e. Prejudgment

i. Prejudgment – statements or actions made by decisionmaker show that his mind is already made up, and trial is unlikely to change it

ii. Bird v. Bland County School Board – Evidence showed that school prejudged the matter, and had no inclination of giving fair trial because orally offered options, but evidence showed that options were not actually available.  Actions inconsistent with statements made by Board.

iii. 1616 Second Ave v State Liquor Authority – Chairman of SLA made statements to Senate about hearing to prosecute P.  Public statements showed prejudgment because Chairman would have to admit to error if changed his mind during case.  Court thought this was unlikely, therefore prejudgment.

4. Rule of Necessity - Even if there is evidence of bias, if all of them would be disqualified, then you would be left with no decision-maker.  Therefore, in that case, even if there is bias, the board will be allowed to decide the case

5. A fair trial in a fair tribunal in a basic requirement of due process

6. The requirement of neutrality in adjudicative proceeding safeguards the 2 main concerns of procedural due process – prevention of unjustified or mistaken deprivations and the promotion of participation and dialogue by affected individuals in decisionmaking process.

7. This is usually pretty difficult to prove
d. Combination of Functions

i. Agencies can combine functions, but there are limits on it to reduce the possibility of bias

1. Reasoning: 

a. Presumption of honesty and integrity

b. Efficiency purposes- many agency employees perform many different functions

2. Withrow v. Larkin – says that agency can combine functions (doesn’t talk about individuals within agency)
ii. If you intermingle the functions sufficiently you have prejudgment and bias

iii. Agency’s solution – try to separate functions out.  See pg 495, Statement of Administrative Policy on Separations of Functions- 

1. Inside the agency - agency attempts to separate functions by prohibiting certain people from communicating with others inside the agency. 

2. Ex-parte rule: prohibits off-the-record communications between Commission “decisional” staff and persons outside the Commission on the merits of any issue in a contested on the record proceeding 
iv. APA §554 (d) No employee engaged in investigating or prosecuting may participate in the adjudicative function. 

1. Beer Garden v. State Liquor Authority -Sharon Tillman was counsel (prosecutor) for the SLA, she was the one that signed off on all notices to Beer Garden.  She later changed sides, and became a Commissioner and P claimed that she should be disqualified because she cannot be impartial.  Court disqualified her in regard to this case.
2. APA expansion on page 493

3. Exception to separation of funciton– i.e. validity or applicability of rates, which is a large part of what some agencies do, and initial licensing 
e. Evidence
i. APA §556 – Any oral or documentary evidence may be received as long as it is not immaterial, or unduly repetitious evidence.  Entire record must be considered before issuing sanctions, or imposing a rule.
ii. Hearsay is allowed as long as there is some non-hearsay supporting evidence
1.  Residuum rule: You need some evidence that would be supported in court, to corroborate the finding of fact.  You cannot rely solely on hearsay to support your conclusion
iii. Allowed for efficiency purposes, but giving up some amount of accuracy by allowing in hearsay
1. Wagstaff v. Deparment of Employment Security - The agency brings in evidence: statement made by P in which he admits to using cocaine once, plus a report written by an investigator of the agency based on interviews with co-workers.  Court allowed hearsay, but decision was not supported by any other evidence, therefore case terminated for just cause.
2. Richardson v Perales – Claim for disability benefits denied based on reports submitted by doctors.  P tried to claim that it was all hearsay, without supporting evidence.  Court said a judge can rule solely on medical reports without any other residuum evidence, because credibility was not an issue (if licensed physicians) – reports based on factual medical and scientific evidence.
f. Burden of Proof

i. APA says that the claimant has the burden of proof. 
ii. Burden of proof means that the claimant has the burden of persuasion; need to produce some evidence
iii. True doubt rule says: if it’s equal and you can’t tell which way it is (equally probative), you resolve it in favor of the claimant.
iv. A statute trumps the APA provisions
v. Rebuttable Presumption (Statute): if you are a miner and have been a miner for at least 10 yrs and come down with black lung disease, they will presume that it was caused by your job.  In this case, the agency has the burden of proving that the job did not cause the condition.
1. Applied in Director, Office of Workers’ Compensation Programs v. Greenwich Collieries – Statute that applied to Worker’s compensation said that the claimant only has to move forward on the claim, and then the agency has the burden of proof.  The statute trumps the APA requirement.  This statute and the Rebuttable presumption have authority in this case. 

g. The Record

i. The record is important because
1. Needed for judicial review

2. ALJ bases his decision on the record

ii. Requirements of the record are indicated in the Model State Administrative Procedure Act on page 526.  Includes:

1. notices 

2. motions, pleadings, briefs,

3. evidence

4. final orders

5. testimony

6. proposed findings

iii. If you are an agency, you want as much evidence in the record as possible because you only need some evidence to support your finding in order to not have the order avoided

iv. Gearan v. Department of Health & Human Services – case stated that the agency does not have to provide a written transcript to a claimant.  As long as they keep a record (can be recording) that is sufficient.  And, they can charge P for cost of reproducing a transcript.

v. The ALJ or Decisionmaker can only base their opinion on the findings in the record.

1. Banegas v. Heckler – ALJ follows P to his car to determine if he is really disabled or not.  Court held that this was not allowed.

2. Judge cannot go outside of his role and investigate a case.  If he does, he is disqualified, and cannot just say that he will disregard what he saw.

a. Reasoning – judge is not a witness, can’t be cross-examined, and P is not given an opportunity to defend against such actions. 

h. Ex-Parte Communications

i. Ex-Parte Communications occur when one party talks to the decision-maker outside of the presence of the other party to the case.

ii. Not allowed

iii. Remedies  

1. Disclosure

2. APA- party can urge the court to make a decision adverse to the party who committed the act if done knowingly  

iv. Board Expertise – Can a board rely on its own expertise and disregard witnesses (if by their own expertise they know the testimony not to be true)?  Split decision

1. One argument is that they can because the purpose of an agency; to have expertise in a certain area

2. On the other hand, they are making decisions based on evidence not in the record, therefore they deny the party an opportunity to rebut the judge’s opinion & the party cannot cross-examine a judge.  This is Majority. 

i. Decision Process

i. Morgan I – The one who decides must hear

ii. Morgan II & IV: Court found that it is not the function of the court to probe his (the Secretary) mental pr.ocesses.  So, you can’t depose the Secretary or require him to fill out interrogatories

1. What emerges from the Morgan cases is the principle that those legally responsible for a decision must in fact make it, but that their method of doing so – their thought processes, their reliance on their staffs – is largely beyond judicial scrutiny.  

2. The result is that it is very hard to prove that the decisionmaker did not review/”hear” the evidence

a. New England Phone & Telegraph Company v. Public Utilities Commision – Commission only took 8 days to review evidence submitted in a long trial consisting of 33 witnesses.  P argued that D could not possibly have reviewed all of the evidence during this time period.  Court held in favor of D, saying this was not sufficient proof.

iii. The Federal APA §557 states that the ALJ makes an initial decision, which becomes final unless there is an appeal or review.

iv. On appeal or review, the agency has all the power which it would have if it were making the initial decision, except as it may limit the issues on notice or by rule.

1. FCC v. Allentown Broadcasting – On appeal, the agency does not have to give deference to the ALJ’s impression.  Even thought the ALJ’s decision rests clearly on the credibility of the witnesses, the Appellate Board has de novo review (it does not have to be a “clearly erroneous” standard in order for them to overturn/review a case), but have to explain the basis for their decision.
v. District Court, cannot rely on evidence not in the record, and Appeals Council has discretion on whether or not to review a decision made by ALJ

1. Eads v. Secretary of Health & Human Services – P wanted court to consider new evidence not submitted to agency.  In the Social Security Administration, the ALJ’s decision becomes final if the Appeals Council refuses to review its decision.  The Appeals Council has discretion in whether or not to review.  The result is more power to the ALJ.  Agency allowed for many ways in which new evidence could have been submitted, however none were done.

j. Decisions & Findings

i. Reasons that agencies need findings:

1. To ensure that findings are not arbitrary/capricious

2. Judicial review

3. Logical Process Guarantees (1)

4. Helps Agency

5. Parties assured that they got a fair trial 

6. Framing appellate issues

ii. A finding may be implied if it is clear from the record and therefore apparent upon review that the finding was actually made as part of the tribunal’s decision

1. Adams v. Board of Review – Case for worker’s comp claim.  Had conflicting reports from doctors.  Decisionmaker stated facts, and finding, but did not “connect the dots.”  Did not state that he found one doctor more credible than the other, and therefore relied on his report in making his finding.  

2. This does not have a large significance because the decision is not overturned, it is just sent back down for a more complete explanation.  If there is no evidence to support the decision, then could order a new trial.  

3. Decision-maker needs to include basic and ultimate facts

a. Basic facts are from consideration of the evidence

b. Ultimate facts are more conclusory, inferred from basic facts (that i.e. violated statute).  Ultimate facts are not sufficient without findings of basic facts to support them.

4. De St. Germain v. Employment Division – Finding were insufficient b/c agency failed to explain why P’s reasons for leaving were not for “good cause.”  Did not apply the facts to the test.

VII. Judicial Review 
a. Purpose: The courts have the responsibility of enforcing the limits of statutory grant of authority.

b. Jurisdiction: In CA, case goes to Superior Court, in Federal case goes to Court of Appeal

c. Perform a review of the record

d. When is judicial review available?

i. Statutory Preclusion

1. A statute may by explicit language preclude judicial review of agency decision (i.e. The Commission’s decision shall be final & conclusive, and not subject to further review in any court)

2. APA §701 – circumscribes the right to review if:

a. Statutes preclude judicial review; or

b. Agency action is committed to agency discretion

i. Even if review is not precluded, court may not be able to review.  If agency is given complete discretion such that there is no standard by which a court can determine if their actions were reasonable, illegal, etc, then the court will not review the decision.

ii. Heckler v. Chaney – FDA refused to take jurisdiction over the state use of a drug in lethal injections. The court denied review of the FDA’s inaction because they had no standard by which to judge if the agency had abused its discretion (because given complete discretion)

iii. The Chaney presumption of unreviewability does not apply where there is “law to apply.”

3. Exceptions – 2 cases in which review is always allowed, but court will apply a very narrow review (only look at these issues)

a. A constitutional right is implied

i. Even if agency is given complete discretion by law & precludes review, the court may review decisions if there is a claim for denial of constitutional right unless the statute expressly states that judicial review is precluded in this case.

1. Webster v. Doe – Statute precluded review and gave agency complete discretion by law.  But court approved reviewal of decision to fire P based on sexual orientation. 

b. Agency has acted illegally, unconstitutionally, or in excess of its jurisdiction

i. Example: Department of Environmental Protection v. Civil Service Commission – statute that precluded review, however able to obtain review to determine if Commission’s action was illegal.

4. Presumption that judicial review available if have legal cause.  Will take away unless there is a persuasive reason to believe that such was the purpose of Congress.

e. Courts give agency decisions a lot of deference upon review.

f. Standing

i. Defined: Whether the review action has been brought by a proper plaintiff

ii. Can Obtain Standing if:

1. P suffered legal wrong

2. P was adversely affected or aggrieved by the agency’s action

iii. Two parts to standing: Constitutional & Prudential

1. Constitutional – In order to determine if the requisite injury for standing is present

a. Test: 3 part test

i. Suffered injury in fact

ii. Injury can be traced back to D

iii. Injury can be redressed by court

b. Lujan v. Defenders of Wildlife – P was class action suit trying to prove that they were injured by agency’s failure to protect endangered species in Sri Lanka.  No standing because did not have concrete injury.  Court said might be different if had a trip to see endangered animals planned.  Also a redressability issue, because agency only received 10% funding to this issue, so wouldn’t be able to make much of an affect on issue.  
2. Prudential – Whether the injury suffered falls within the zone of interest sought to be protected by the statute that the agency allegedly violated

a. Test: Zone of Interest test

i. Look to Congressional Intent

ii. Legislative history

iii. Statutory language

b. Example – Air Courier Conference v. Postal Workers Union – Whether the statute (precluding outsourcing of international mailings) was intended to protect job security of employees 

g. Avoidance Doctrine

i. Courts can send an issue back to the agency before hearing it in court under: Primary Jurisdiction, Exhaustion Doctrine, or Ripeness

1. Primary Jurisdiction – Before the agency even attempts to resolve the issue, P brings it to court.  The court may find that the case should be sent initially to the agency (court given a lot of discretion here & they base their decision on the factors below)

a. It is best to have an agency first address a problem when:

i. specialized expertise to deal with the complexity of the issue

ii. uniformity i.e. when a rate system is involved

iii. efficiency

iv. validating the agencies’ existence – autonomy; respect the reason for their existence

b. Note: If it is purely a question of law then it is not an issue of primary jurisdiction (but if there is a complex statutory scheme, then might send it to agency to look at first). Primary jurisdiction will determine whether a given issue should be passed first to a judicial or administrative forum.

c. Farmers Insurance Exchange v. Superior Court – Case brought by Attorney General against Farmer’s for violating statute requiring good driver discount, etc.  Court sent back to agency d/t primary jurisdiction because expertise is needed to determine the insurance rates, and sift through the facts. 

2. Exhaustion – When relief is available from an administrative agency the P is normally required to pursue that avenue of redress before proceeding to the courts.  And until the recourse is exhausted, suit is premature and must be dismissed.

a. Policies

i. Judicial efficiency

ii. Allow agency to exercise its discretion

iii. Agency makes a factual record

iv. Use agency’s expertise

v. Not weaken administrative process

b. Exceptions:  

i. Statute: statute that allows the case to be brought to court before exhausting admin remedies.

ii. Futility – something to suggest that the outcome is fixed i.e. extreme prejudice (but very difficult to prove)

iii. Irreparable harm- Irreparable harm suffered if unable to obtain immediate resolution of claim & agency would unreasonably delay review of such

iv. Agency cannot grant meaningful redress- agency cannot grant the relief needed 

c. Other Exhaustion Issues

i. Agency lacks jurisdiction – split in authority over what to do in this case.  

ii. Agency action is clearly illegal – still have to exhaust admin remedies

iii. Challenging agency constitutionality – still have to exhaust admin remedies

iv. Effect of APA §704- This rule does not seem to require you to exhaust your administrative remedies because it does not require you to take superior agency authority of an otherwise final decision, unless there is a statute that says otherwise or a regulation from the agency that requires it.  This rule is not important because almost all agencies will require that you exhaust all possibilities.

d. Portela- Gonzalez v. Secretary of the Navy- P did not utilize the fourth level of appeal available, therefore could not bring the case before the court d/t exhaustion. 
e. Issue Exhaustion - can’t bring up a new issue that was not brought before the agency.  If all other admin remedies have been exhausted, P cannot bring it back before the admin agency or the court.  The court can review the other issues that she did exhaust via admin remedies 
i. Sims v. Apfel -Sims case says that this rule depends on the nature of the proceeding.  But, most agency proceedings are purely adjudicative (very like a court), therefore when you apply the test you will find that (unlike in Sims) the issue exhaustion will apply
ii. Ripeness

1. Two Elements: Fitness & Hardship

a. Fitness - the issue must be primarily legal, not factual & it involve a final administrative action
i. If it is a legal issue, then issue for the court b/c their job is to interpret legal issues

ii. If factual, job for agency

b. Hardship – party must show that withholding judicial review would result in direct and immediate hardship & would entail more than possible financial loss (but cases tend to determine that large financial loss is enough).

2. Look for:

a. Ripeness will come up when there are 1) sequential proceedings, or 2) there could be later proceedings

b. A situation in which there is another set of agency procedures that could happen (we weren’t told what this was in Dietary, but it was presumably agency action), and in National Parks, P could have waited until they needed the CDA to apply.  Did P take all admin steps that it could have?

c. Hardship – if we do wait, how much will P get hurt in the interim (these cases have showed us that the courts will allow to suffer to some extent)

d. Key role of facts in application

h. Scope of Review

i. APA §706
1. Withholding or delay (if agency misses the deadline, the court can order the agency to meet a deadline)

2. Various standards of review

a. Arbitrary, capricious, etc. (standard used to review evidence, this is the default, if another standard is not indicated)

b. Contrary to constitutional right

c. Statutory violation (in excess of statutory authority)

d. Did not observe procedure

e. Unsupported by Substantial Evidence – the substantial evidence test applies to formal adjudications, and to the few rule-makings that are required to be on the record. (standard used to review evidence)

f. Unwarranted by the facts such that P is entitled to Trial de novo (happens rarely)

ii. Substantial Evidence

1. Defined: Based on the record as a whole, is the agency decision supported by substantial evidence?  Substantial evidence is such that a reasonable person could have found that way.  Has to be more than a scintilla of evidence.
2. Re-defined by the Universal Camera Corp v. NLRB – clarified the Wagner Act to make sure judges knew to review the entire record.

3. American Textile Manufacturers Inst v. Donovan- In this case, the agency did not show clear evidence to support their findings re-cotton dust standard. They piece-mealed 2 studies together.  The court went out of their way to uphold the decision.  This shows that the standard can be flexible. 
iii. Arbitrary, Capricious Standard (ultimately a narrow test)
1. Presumption of Regularity – Burden on Plaintiff
2. Did the agency act within the scope of authority

3. Was the choice arbitrary

a. Consideration of relevant factors

b. Clear error of judgment

4. How do you build a case to prove arbitrary/ capricious?  Look a the agency’s explanation for their finding.  Does their logic make sense?  What factors are they relying on- are they reliable?  

5. Example – Citizens to Preserve Overton Park v. Volpe – P challenged Secretary of Transportation’s decision to pave road through the park violated a statute that only allowed it if no feasible alternative.  P tried to have trial de novo apply, then substantial evidence test, court said arbitrary, capricious test applied.
6. Mainstream Marketing Services v FTC - The arbitrary, capricious standard is applied to the finding of fact that the rule would not have an anti-competitive effect, and the actual policy that is based on their fact-finding.
iv. The APA will apply unless there is a specific statute that tells you what the review standard is.

1. Association of Data Processing Service v. Board of Governers- statute provided that board the standard that applies to board orders is substantial evidence, however, it was unclear what qualifies as an order.  When ambiguous, apply APA delineated standard.  Scalia says in practice, not much difference btwn substantial evidence and arbitrary, caprcious.
v. Agency Delay

1. Heckler v. Day – the court created a flexible table that would apply to the HHS to prevent an unreasonable delay, but Court of Appeal found this to be an abuse of power, and not consistent with Congress’ intent.  Left P’s without remedy in this situation because class action.  

2. In most cases not an issue.

vi. Constitutional Facts

1. Rate-making cases: Courts said that in these cases de-novo review is appropriate, but the trend is to apply the substantial evidence standard.

2. Independent Review- this is peculiar to CA unless the statute calls for de novo review.
a. When the court is authorized by law to exercise independent judgment, the standard for review is the weight of the evidence.

b. In situations where a person has a right to due process, they are entitled to a full judicial hearing.  Although the agency can give a full hearing, it is not of the same nature as a judicial hearing.

c. A person is entitled to a full judicial hearing for fundamental vested rights. (i.e.) repealing your driver’s license

d. The independent review standard starts out with fundamental vested rights, then expands to persons seeking certain benefits that are turned down (not vested yet) – pecuniary interests
i. Alameda County v. Board of Retirement- Court found county entitled to de novo review, independent judgment because they were making payments into retirement fund.

e. The independent judgment test is basically de novo review of the record (not a new trial unless insufficient evidence in record).  Parties brief based on the record.  This is a much higher standard than the substantial evidence test (defendant is not as safe)

vii. Chevron Doctrine (Chevron v. Natural Resources Defense Council)
1. Test 

a. Has Congress directly spoken to the issue

b. If not: has the agency adopted a permissible construction of the statute?  (If permissive, then court will defer to agency interpretations)

2.  Doctrine only applies to agency actions that have the force of law behind them: rule via notice & comment, or adjudication (Christenson v. Harris) 

a. Policy interpretations and opinion letters are only entitled to respect from court (per Skidmore) 

3. Agency action qualifies for Chevron deference when it is clear that Congress delegated authority to the agency generally to make rules carrying the force of law through notice and comment rulemaking, adjudication, or by some other indication of a comparable congressional intent.  Leaves open a possibility for another form of rule-making, but the agency would have to show that Congress intended for them to do this. (Mead) 

