 ADMINISTRATIVE LAW OUTLINE
  INTRODUCTION: THE NATURE & FUNCTION OF ADMINISTRATIVE AGENCIES	
Issue:  What's an admin agency?
Basic def:  Any government actor who is not constitutionally described in Article 1 (House and Senate), 2 (Exec) or 3 (SC and other cts).  
APA section 551:  agency means each authority of the gov of the US whether or not it is w/in or subject to review by another agency but does not include
Congress
Courts
Exec (by case law)
The governments of the territories of the US or possessions of the US
The District of Columbia

SI1:  What are the different kinds of agencies?
Departmental agencies
Agencies outside departments
Independent agencies
Semi-Agencies

DEPARTMENT AGENCIES:  There are 15 depts:
All w/ secretaries except Dept of Justice has the atty gen
Members of the president’s cabinet 
Exs: State, Justice, Housing and Urban development, etc
w/in the Departments have Agencies
Ex:  Dept of Agriculture - have tons of depts such as
Forest service
Risk management agency
NAASS - national ag statistic service 

AGENCIES OUTSIDE DEPARTMENTS
Ex: 
EPA 
CIA
USPS
SSA
The agencies above are all subject to the control of the pres -> pres appts the ppl w/ or w/o consent of Senate depending on the position 

INDEPENDENT REGULATORY AGENCIES 
Not under depts or under the control of the pres but are created by Congress
Have multi member board
Supposed to be non-partisan but usually have odd number of ppl so that party in power can have one more of their party
Supposed to be free of regulation by Congress and the President, supposed to be out there doing public good. 
Ex: 
US fed Reserve
Securities and exchange
FTC (fed trade commission)
Nuclear Reg Commission 

SEMI AGENCIES
Ex: 
Amtrak - national RR passenger corp - corp created by gov and subsides 
Tennessee Valley Authority  - created by gov in 1930s

SI2:  How are agencies organized?
General Structure Model:  Usually created by Congress, then pushed into the Pres control and the courts mind the whole thing to control how agencies are using their power

Issue 2:  Why study admin law? 
Power:  Admin law regulates the wielding of power by officials that are delegated to the officials by Congress
Congress gives out the power and then the agency must accomplish the goals set by congress 
This class is about how and when agency can use their power  (agencies have wide discretion)

Issue 3:  What are the sources of admin law?
Constitution
APA - Admin Procedure Acts 
enacted in 1946 after the New Deal which created a ton of agencies which began to exert control over the US economy
the goal was to bring coherence to all the law that was exploding around the new agencies
The most important admin law source
Background law for all admin procedure  (fall back when looking for an answer)
Gives rule most of the time 
Unless APA not accepted
Organic (Enabling) Acts
The acts that create the agencies 
Follow what they say if different from APA if says nothing do what the APA says
Federal Common Law
Interpretation of the APA, organic acts and the rules 
Guides of the fed cts 

Issue 4:  Why use agencies? 
A Case Study:  The Occupational Safety and Health Act (OSHA)
1.  What is it? 
The act authorizes Sec of Labor to promulgate mandatory occupational safety and health standards that require employers to adopt practices reasonably necessary or appropriate to provide safe or healthful employment
To do this they can 
Enforce the standards/give sanctions
Make employers comply if they don't OSHA can prosecute them and subject them to criminal and civil liability 
Set up admin cts for adjudication -- ALJs 
Can make workplace safety standards
Encourage whistle blowing
Unannounced inspections 
2.  How did OSHA come to be? 
First two centuries of the US - protection of workers was primarily entrusted to the states
Impetus - for comprehensive reg program in 1960s was from the officials of the Labor Dept that was unhappy w/ the limited scope of their authority to regulate workplace safety 
1968:  President Johnson proposed a bill for workplace safety but the business’s lobbied against the safety proposal and so it failed. 
1969:  Prevalent issue in Congress and they adopted a compromise bill to keep standard setting and inspection in the labor dept but to shift adjudication to an independent body.  This created OSHA which is headed by an assistant sec of Occ Safety and Health - appted by the pres and subject to senate confirmation. 
3.  Why did congress intervene? 
Could not leave it to the marketplace
Some economist argue that society can rely on the marketplace to achieve an approp level of industry safety w/o the necessity for active gov involvement
Ex:  two jobs - A (driving a truck of explosives) and B (driving a fruit truck)
Job A will demand more salary and other benefits to compensate for the greater risk the amt they will demand (risk premium) will just equal the cost to them of assuming that risk such as injuries, disease, etc multiplied by their probability of occurrence 
They will not demand less b/c at any lower wage job B is more desireable
Won't demand more b/c then their employer will find someone else
Employers will pay the risk premium if
There is no cheaper way to reduce the risk 
The value of the output produced by the workers in job A must equal or exceed the higher wage that they demand if not the capital and labor will shift to other activities that are safer or more valuable
But they didn’t maybe b/c 
They believed that markets were poorly equipped to deal with the problem of workplace safey
Politicians saw a means of enhancing their influence (and unions and employers saw a means to influence rules that confer benefits upon them)
Level the imbalance of bargaining power between employee and employer
Consistency between states 
b/c states can alter their laws to attract bigger businesses by having lower standards
b/c different standards would make interstate commerce more difficult 
Can’t rely on tort system b/c
Inconsistent
OSHA better for employers b/c cost predictable
4.  Why have the command and control model? 
Benefits the politicians b/c they get credit for creating admin jobs 
Remains partyless - b/c the agency is just making the calls so insulates the Congressman by having agencies doing the dirty work
Cost Efficient b/c have experts trained in certain areas promulgating rules not Congress 
To give employers and workers better info about workplace hazards 
Correct perceived defects in the compensation system 
Crit of work comp – 
excessively low awards relative to actual injury costs
difficult burdens of proof
failing to structure insurance premiums so as to give employers incentives to reduce injuries 
Many economists think best way to correct unwanted externalities is to tax the amt equal to the social harm they cause which leads to the internalization of the harm
5.  Why have a separate agency w/in OSHA adjudicate? 
Why not give it to a ct? 
Disputes are technical disputes and so ALJ's can develop expertise and get to the right answer 
Remove burden from the district ct - to have to adjudicate a $500 fine 
Don't need the formalistic rules of evidence, etc - can get rid of that and still have an adequate proceeding but not one that is as even handed as a ct based litigation 
6.  Who wants OSHA? 
Labor unions b/c they can tell their constituents that they have gotten better standards for them 
Enriched labor unions - and became more powerful 
Maybe hurt unions b/c the company can say that they already have OSHA so don't need unions
Businesses 
Might reduce costs in long run 
Can reduce liability if the employer complies w/ the standards 
Gives chance to have influence on rule making process 
Congress
Reduces work load
Can be a scapegoat for unwanted policies by claiming that they are not responsible for the decisions of OSHA
Congress can grandstand w/ agencies when don't approve to leverage agency for their own re-election 

LEGISLATIVE CONTROL OF ADMINISTRATIVE AGENCIES	
Issue 1:  How does Congress exercise control over fed admin agencies?
Authorization: Congress creates and empowers admin agencies through leg authorization
way to exert control at beginning
Authorizing act/enabling act:  A statute provides for the creation of a particular agency or confers upon it a particular set of powers and responsibilities 
Revision:  of the powers conferred by enabling acts or of actions taken pursuant to those powers
Enactment of leg amending the agency's enabling act or redefining the scope of the agency's powers
less common b/c harder to do 
Legislative veto:  corrects misuses of admin authority
Appropriation:  power of the purse 
Determining the amts of money that an agency will have to spend and by specifying the purposes for which those funds can be expended
Oversight:  embraces a variety of additional (informal, indirect, or invisible techniques) by which Congress or members of Congress influence the behavior of administration

AUTHORIZATION – the delegation of Legislative power	
Issue 1:  How can Congress delegate to an agency the power to make standards when Congress is supposed to make the laws?
Two views:
Strict reading of Con:  Can say that Agencies are not legislating and think of what they are doing in another way
If they were legislating it would be unC b/c 
The ppl at agencies are not elected and the law makers are supposed to be responsive to the electorate
Shifts power from states
Disturbs the SoP b/c if the agencies are legislating than have given the exec branch leg power 
Broad reading:  In the beginning leg power was vested in Congress but then Congress can take that power and delegate it as they see fit 
 
Issue 2:  Can Congress delegate legislative power? 
RULE:  Congress cannot delegate legislative power . . . but Congress can delegate policy making authority so long as the statute furnished an intelligible principle to guide the delegatees discretion
Con delegations tell the pres how to figure something out and so not a delegation 
This principle loosened the constraints placed on agencies by the nondelegation doctrine 
It acknowledges that agencies do not act mechanically when they fill up the details but actually exercise a great deal of discretion and jmt.
Applied today – the ct is very hospitable towards delegations and no statutes have been struck down on delegation grounds since the 1930s
This may mean that non delegation doc no longer poses a substantial bar to congressional delegations on the intelligible principle standard. 
The ct always finds sufficient leg to w/stand attack
NOTE:
In Field v Clark the SC says, “that congress cannot delegate leg power.  That this is a principle universally recognized as vital to the integrity and maintenance of the system of gov ordained by the Con.”  But then in American Trucking, the SC says that the court has almost never felt qualified to second guess Congress regarding the permissible degree of policy jmt that can be left to those executing or applying the law.  So these two statements but fit together because of the  
· The FICTION OF DELEGATION:  Scalia is using policy not legislating so Scalia might be saying it is just execution w/ a matter of discretion and not leg 

SI1:  What is an intelligible principle?
It appears that under current law, relatively general statutory purposes or broadly stated instructions to agencies will supply an intelligible principle and thus meet the requirements of the nondelegation doctrine.

Application – proper delegation
Brig Aurora (fact finding and execution)
F:  Congress had delegate power to the Pres to lift an embargo of European trade when he found that the Europeans had stopped violating Neutrality.
A:  Ct held this was an acceptable delegation of power b/c the statute specified both the act to be performed and the condition of performance.  All the president does is determine a named contingency.  So he does some fact finding to see if they have stopped violating Neutrality and if they have he can lift the embargo.  
C:  Upheld the delegation

Field v Clark (fact finding to execute Congress’s will)
F:  Congress delegated to the President that he can impose retaliatory tariffs on imports from countries that raise their duties
on US Agricultural goods
A:  This is ok b/c all president does is make a factual determination.  If an event happens then he will implement Congress’s will.  This is essentially execution of laws. 

Hampton v U.S.
F:  Upheld a statute authorizing the Pres to revise certain tariffs when he deemed the revision to be necessary to equalize the costs of production in the US and the competing country.
A:  This was the broadest attempt at delegation at this time and SC said this is okay b/c in delegating the Congress gave an intelligible principle that the exec was supposed to operate under.   The statute gave him discretion but gave guidance on how to exercise this discretion  

American Trucking Assoc Inc v US EPA  (reaffirming the intelligible principle test)
F: The Clean Air Act of 1970 wanted to clean the air breathed by every American w/in a decade.  The goal was to est national air standards.  The intelligent principle that Congress gave was to set EPA levels w/ the requisite to protect the public health w/ an adequate margin of safety.  In 1971 EPA established a standard for Ozone allowing a max concentration of .08 ppm.  8 yrs later changed to .12 ppm.  Then in 1994 reviewed the level again and changed it to .08 ppm.  Am. Trucking asserted that the EPA has construed section 108 and 109 of the Clean Air Act so loosely as to render them unC delegations of power.  The DC Circuit Court told the EPA that there was a violation of the nondelegation doctrine b/c the statute lacked an intelligible principle.  As a result, they told the EPA to construe the statute to avoid the constitutional violation.  They said, that when a statute fails to have an intelligible principle the cts solution is to remand to give the agency an opp to extract a determinate standard on its own.  If the agency develops determinate, binding standards for itself, it is less likely to exercise the delegated authority arbitrarily and these standards enhance the likelihood that meaningful judicial review will prove feasible.  Deciding whether to set a standard at .09 or .08 is only helpful if there is some principle that reveals how much uncertainty is too much and how much ozone is too much.  The court says that congress did not do what it is supposed to do and set the number of ppl that it is okay to kill, but Congress does not want to set this level as it would be bad for re-election.
A:  The SC says that there have been more broad or equally indeterminate policies in the past and the courts have let congress to do this before and we have never required Congress to put out a principle that has to be transferred into a number.  In the history of the ct we have found that the intelligible principle is lacking in only two statutes 1) When there is literally no guidance for the exercise of discretion  and 2) There is no conferred authority to regulate the entire economy on the basis of no more precise a standard than stimulating the economy by assuring fair competition.  However, they have upheld when gives principles like 1) Undduly or unnecessarily complicated, 2) Do not unfairly or inequitably distribute voting power among security holders, 3) Fix commodities at a level that will be generally fair and equitable and will effectuate the purposes of the act, 4) Authorizing regulation in the public interest.  The degree of agency discretion that is acceptable varies according to the scope of the power congressional conferred.  But the SC has never demanded that statutes provide a determinate criterion for saying how much is too much.  The SC said it would make no sense to remand to the agency to create their own intelligible principle b/c the nondelegation doc’s purpose is to ensure that Congress makes the important leg decisions by assigning an intelligible principle.  The court said that the idea that an agency can cure an uncon standardless delegation of power by declining to exercise some of that power seems internally contradictory.  The very choice of what portion of power to exercise would be an exercise of the forbidden leg authority.  
C:  This is an intelligible principle and thus an okay delegation of power. 
CC – Thomas:  Is unhappy with the idea of intelligible principles because it does not serve to prevent all cessions of leg power and is not in the text of the C. 
CC – Stevens:  The ct has two choices 1) Acknowledge that the power delegated to the EPA is legislative but nevertheless conclude that the delegation is C b/c adequately limited by the terms of the authorizing statute  or 2) Pretend that the authority delegated to the EPA is not leg power 
He thinks should admit in these cases that the rulemaking authority delegated is leg power.  As long as the delegation provides a sufficiently intell principle there is nothing inherently unC about it.  
Prof:  The decisions are that different b/c in both cases the EPA is setting the standard. 

Industrial Union Dept AFL-CIO v American Petroleum Institute (statutory interpretation)
F:  The Sec had issued a standard relating to airborne concentration of benzene a chemical believed to cause leukemia.  This is because section 6(b)(5) said that no employee will suffer material impairment of health or functional capacity.  He set the standard as a max exposure limit of one part benzene per million parts of air.  Relying on 3(8) that requires all workplace safety and health standards promulgated by the Secretary of Labor be reasonably necessary and appropriate to protect worker health and safety, representatives of the petrochemical industry argued that in setting the standard, the Sec should quantify the benefits and compare them to the cost of compliance.  The Sec refused to so and instead set the standards at the lowest level he considered technologically achievable at a cost that will not impair the viability of the industries subject to the regulation.  
C:  The SC struck down the standard saying that before setting the benzene standard - they should have made a threshold finding that at concentrations in excess of 1 ppm benzene poses a significant risk of harm.    Without the significant risk requirement, the statute might be uncon for lack of guidance on when the agency was authorized or expected to pursue the goal of virtually risk-free workplace.  
CC – Rehnquist:  Urged the SC to declare that 6(b)(5) which said that no employee will suffer material impairment of health or functional capacity, was unC as an excessive delegation of leg power since he believed it violated the three purposes of the nondelegation doc
1) To ensure that important choices of social policy are made by Congress 
2) Provide the recipient of a delegation an intelligible principle to guide the exercise of the delegated discretion 
3) To enable reviewing cts to test that exercise ag ascertainable standards

Meat Cutters v Connally (cts should look at a full range of safeguards - procedural and substantive - that prevent agencies from exercising uncontrolled discretionary power) -NIC
F:  Upheld a statute giving the Pres authority to regulate wages, prices, and rents throughout the economy in order to bring a bout of runaway inflation under control
C:  The ct found that leg history and purpose and the procedures for implementation were sufficient constraints on what appeared to be an extremely broad delegation of power 

Touby v US
F:  involved the delegation to the atty gen the power to designate certain drugs as “controlled substances” w/ the result that their manufacture or sale would be subject to criminal penalties 
C:  Ct assumed that greater congressional specificity might be required in delegating power to agencies to issue rules that are subject to crim fraud but found the delegation sufficiently specific

Yakus v US (judicial tolerance for non-delegation as a practical necessity)
F:  the Emergency Price Control Act of 1943 authorized the admin of the wartime Office of Price Admin after consultation with representative members of the industry so far as practicable to fix “generally fair and equitable rent and price ceilings”.
C:  The C does not require that Congress find for itself every fact upon which it desires to base legislative action or that it make for itself detailed determinations which it has declared a prereq to the application of the leg policy to particular facts and circumstances impossible for Congress itself property to investigate.  Delegation of discretion to agencies is a pratical necessity and broad delegations of discretion are permissible so long as discernible boundaries of discretion exist.  

US. V SW Cable:
C:  Ct said that the FCC can issue regulations “as a public convenience, interest, or necessity requires.

NBC v. US
C:  FCC can regulated broadcasters in the “public interest”

Loving v US - NIC
F:  delegation to pres to determine factors that can elevate murder to capital murder in military cases  
C:  Ct rejected that delegations to crim authority must be judged by a higher standard 

Mistretta v US - NIC
F:  created an indep agency called the US Sent Commission and charged it with promulgating mandatory guidelines to be used by fed cts in sentencing convicted criminal d's 
C:  found the goals, lists of factors to be considered and other instructions a sufficiently intelligible principle to satisfy the con standard 

Doe v Such  - NIC
F:  military men brought suit seeking an injunction ag the initiation of hostilities on the ground that Oct resolution was an unc delegation.  The delegation said that the president can initiate hostilies in Iraq if 1) Needed to defend national sec  2) Enforce all relevant UN Sec Council Res C:  the ct noted that the Con divides the war power between the president and the congress and thus the non delegation doc had weaker applicability to the exercise of congressional war powers than to exercises of Congress's exclusive leg powers 

Application – unC delegation
Panama Refining Co v Ryan (failed for lack of standards to guide the President’s decision)
F:  Section 9(c):  gave the pres power to exclude from ICC - petroleum products produced or w/drawn from storage in excess of the amt permitted by any state law or valid regulation 
A:  Congress had declared no policy, no standard, laid down no rule 
C:  SC declared unC the clause for failure to guide the Pres decision whether and when to use this power 
 
LA Schechter Poultry Corp v U.S. (insufficient standards to guide president discretion)
F:  Section 3 of NIRA allowed the Pres could approve codes of fair competition on the application of industry trade associations if the codes impose no inequitable restrictions on membership, are not designed to promote monopolies or oppress small bus and will tend to affect the policy.  This meant that the pres could approve codes of fair competition for trades and industries that the industries wrote for themselves.  The industries would get together and write codes to have fair competition.  Then the pres could approve it and it would be law.  In NY they made codes for selling chickens.  Schechter sold a sick chicken and thus violated a code.  
A:  This is not a good delegation of power b/c this did not create an admin machinery for the application of established principles of law to particular instances of violation but instead authorize new and controlling prohibitions through codes of law which would then be approved by the pres as well as enforced.  The statute provided only minor constraints on the context or scope of the codes leaving the proponent to roam at will and for the president to approve or disapprove as he sees fit.   This was of concern b/c it might have been a privatization of legislation by giving private business many too much power to make their own laws, might be too much discretion/centralization by putting the president in charge of the economy b/c covered all trades and there was no limit to what the president could do. 
CC-Cardozo:  an attempted delegation not confined to any single act nor to any class or group of acts identified or described by reference to a standard is unC.  There are no standards, ethical or commercial 
H1:  A fed statute lists the ingredients and amts of nutrients infant formula must contain; the statute provides only that the Sec of HHS may by regulation revise the list to add or delete nutrients and to alter amts.
A1:  What is the policy?
· can't find one facially - does not say when or why you can change it 
· Might imply a principle and argue that we all want good things for infants so might arg that it needs to be exercised to have the best interest of kids
· There might be a problem w/ being specific and it might be better to say need to have formula that is good for babies. 
· Can argue that adding and deleting from lists might be more like leg now since they came up w/ a specific list - supposed to have some border between leg and here w/ the specificity there seems to be a blurring of the line

H2:  Congress authorizes AG to determine when "hateful" behavior is a crime
A2:  Could be an overdelegation.  

Take Aways:
After the New Deal (Schecter Poultry and Panama Refining), the non-delegation doc is not a problem.  Since the Industrial Union Dept v American Petroleum case, the SC has rejected several delegation challenges and when Whitman v American Trucking attempted to revive the doctrine, the SC reaffirmed the intelligible principle doctrine and the fiction of non-delegation.  
· However once in a while ppl try to use it as an arg saying that the agency is a non-del but does not stand alone
· Might also be useful for statutory interpretation.
· Since 1935 Ct has refused to strike down any statutes on delegation grounds and has invoked the doc to narrowly interpret broad statutes by stating that the more broad interpretation of the statute would be an unconstitutional delegation of legislative power. 

Application
Kent v Dulles (use in statutory interp)
F:  the Sec refused to issue a passport to a member of the Comm party invoking a provision of the Passport Act authorizing the dec to issue passports under such rules as the Pres shall designate and prescribe 
C:  the right to travel is a liberty interest protected by the 5th a and the ct concluded that we will not readily infer Congress gave the sec of State unbridled discretion to grant or withhold it 

SI2:  What are the views of this doc? 
· Criticism
· Broad delegations make it easier for Congress to cater to special interest 
· Defenses
· It is a necessary evi
· Social choice theory - admin agencies are often better lawmakers than leg b/c of their hierarchical structure, expert staffing and political responsiveness to the Pres 
· Naïve reading of Art I that would be an exercise of the leg power is not a delegation of it - only by empowering someone other than members of Congress to vote on actual statutes would be UnC 

Take aways:
· Congress can make delegations (like american trucking) as long as there is an intelligent principle.
· To reconcile Field and Clark w/ American trucking
· American trucking - is not legislation so no del of power b/c all exec is doing is executing the law 
· Dissent - says stop faking and lets acknowledge this and say that Congress can delegate power 
CONCL:  Non del exists w/ some limits - to have congress give away leg power
 
REVISION – the Legislative Veto

Issue 1: What is the legislative veto ?
A leg veto is when Congress reserves the power to reject agency action with a vote, either in one house or both houses of Congress or a Congressional committee before that agency action becomes effective.  These vetos are not presented to the president for signature. 

SI1: Are leg vetos constitutional?
RULE:  A one house leg veto is unconstitutional because all legislation needs presentment and bicameralism.
· A legislative act is all congressional actions that affect of alterning the legal rights, duties, and relations of people outside the legislative branch.  

Application
INS v Chadha
F:  Chadha was an East Indian born in Kenya that holds a British passport.  C was lawfully admitted to the US in 1966 on a student visa.  It expired on June 30 1972.  On Oct 11 1973 INS ordered C to show cause why he should not be deported for having remained in the US for a longer time than permitted.  However, he challenges his deportation.  Under section 244 the AG may suspend deportation and adjust the status to that of an alien lawfully admitted for permanent residence in the case of an alien who applies to the AG for suspension and meets the requirements of being in the US for less than 7 years and was a person of good moral character.  After the AG’s decision, it is sent to Congress so they can disapprove or do nothing w/in two sessions of receiving notice.  Just one house needs to take action for the AGs decision to be overturned.  (This is theleg veto is when one house disapproves of the AG decision).  In 1974, the immigration judge ordered that C deportation be suspended and that Chadha met the reqs.  Congress exercised this veto and thus Chadha's deportation proceedings that would have resulted in a cancelation of his deportation were now vetoed so that he was to be deported.  Congress felt that he did not meet the reqs.   This decision was not submitted to both houses or the president.  Chadha appeals holding that the one house veto violates SoP
A: The one house veto is a useful political invention but not C.  The Presentment Clauses require that all leg be presented to the Pres before becoming law was uniformly accepted by the Framers.  Bicameralism means that leg should not be enacted unless it has been carefully and fully considered by the nation's elected officials.  If only looked at by one house there is no check except by those who write the bill.  This one house veto can not apply to legislative acts.  Here the action affected the legal rights, duties and relations of the AG, Exec Branch and Chadha, all ppl outside the leg branch.  Had the one house veto not happen Chadhas deportation status would be different.
C:  The Congressional Veto provision in 244 is severable from the act and that part of the act is unC. 
D – White: This decision will result in the death knell for nearly 200 statutory provisions in which Congress has a leg veto.  If congress can delegate lawmaking power to indep and exec agencies it should be able to reserve a check on the leg power for itself.  Here the act did not alter the division of actual authority between congress and the exec, it just changed the order.  A permanent change in the deportable aliens status could be accomplished only w/ the agreement of the AG, the house and the Senate.  The pres approval is w/ the AG recommending to Congress that the deportation be suspended.  Then Congress indicate their approval by not passing a resolution of disapproval w/ in the statutory period.  So a change in the statue of the alien is only consummated w/ the approval of each of the three relevant actors.  A disagreement of any one of the actors results in no change. This is the same as if a private bill was introduced but failed ot receive the necessary approval 

Take away combining non-delegation doc and one house veto
· Congress can have fairly broad delegations as long as there is intelligible principle but the limit is that they can delegate out to the executive and judicial branches but they cannot delegate to themselves. 
· Congress must leg completely in the organic act and then once it is built they are done and the only way they can change the delegation is through bicameralism and presentment.
· So comes back to the def of leg act:  In both Chadha and American trucking, the executive branch is “legislating” but those actions are not uncon.
· Can look at is structurally not at what the action is but who is the person doing it.  

SI2:  How can Congress oversee agency actions?
1.  America Advancement Act of 1996:  established a mechanism for Congress to oversee and potentially disapprove of all fed agency regulations
· It requires agencies to submit to Congress copies of all rules that they adopt 
· If the rule is determined to be a major rule that will have a significant impact on the economy then congress has a period of time before the rule can become affective during which it can nullify the rule by passing a jt resolution of disapproval. 
2.  Sunset Provisions:  The agencies might be given only a limited renewable lifetime 
3.  Through appropriations by:
· The size of the appropriation 
· The specificity or generality of the budgetary categories used in the appropriation act
· General appropriation -> more agency discretion
· by earmarking appropriated funds more narrowly for a specific statutory program or even for a specific id project
· riders:
· giving riders which are specific statutory language placing additional constraints or conditions on agency powers beyond those contained in its enabling acts  
· Ex:  OSHA - riders expressly prohibited the agency from expending funds on the development of an ergonomic rule - OSHA waited for Congress to fail to attach such a rider and then issued the rule 
· riders to confirm an agency action of which it approves and thereby insulate it from judicial review 
· Ex:  Robertson v Seattle Audobon Soc 
· F:  Involved logging on fed owned forests that are habitat to the northern spotted owl (an endangered species).  The USFS and the Bureau of Land Management devised a compromise that allowed logging while preserving some of the owls habitat.  After the cts issued prelim injunctions ag the logging and while cases were pending on appeal to the ninth circ., Congress approved the agencies plans by leg.
· C:  the SC held that the agencies plans were adequate under the statutes relied upon by challengers and that Congress had in effect modified the existing provisions 

SI3: Can the president line item veto these congressional appropriations?
RULE:  The line item veto is also unconstitutional

Application
Clinton v City of NY
F:  The Line Item Veto Act allows the president to veto spending or tax provisions of a duly enacted appropriations bill with 5 days of the bill becoming law.  To veto a spending or tax provision the president needs to show that the veto will: reduce the fed budget deficit, not impair any essential gov functions, not harm the national interest and must transmit a special message to Congress notifying it of each cancellation w/in 5 calendar days after the enactment of the canceled provision.  The pres canceled two provisions.  In NY - 2.6 billion in medicaid payments and unlimited benefits to farmers cooperatives 
A:  The Ct thinks that this is unC and that the president is legislating.  The Pres amended two act of congress by repealing a portion of each but there is no provision in the C that authorizes the pres to enact, amend or repeal statutes.  The power to enact statutes may only be exercised in accord w/ a single, finely wrought and exhaustively considered procedure.  Here the pres line item veto has truncated versions of two bills that passed both Houses of Congress.  They are not the product of finely wrought procedure.   This is unlike what the president can do in Field and Clark (where the statute allowed the president to suspend an exemption for sugar, molasses, coffee, tea and hides when he believed that the country producing and exporting those products imposed duties on the ag products of the US that he deemed to be reciprocally unequal and unreasonable).  B/c in Field - the suspension power was contingent upon a condition that did not exist when the Tariff act was passed (reciprocally unequal and unreasonable import duties) vs. 5 days after the enactment of the budget when the conditions were the same as when Congress evaluated and passed the statutes and because in Field the president determined the condition had arose he had to suspend the import vs here when the President is determining what to cancel and finally b/c in Field pres was executing the policy of Congress that was embodied in the statute, where as here the pres is making his own policy jmt.  This is also unlike declining to spend funds b/c in those statutes the pres is given discretion on how to spend the funds  and this act gives the pres unilateral power to change the text of the duly enacted statutes.  
C:  Line Item Veto uncon
CC/D - Scalia:  The Cancelation does not violate the Presentment Clause b/c it happens after the requirements of presentment have been satisfied.  There is not a difference between Congress authorizing the pres to cancel a sending item and Congress authorizing money to be spent on a particular item at the pres discretion (which has been done since nations founding).  Had the line item veto act authorized the pres to decline to spend any item of spending contained in the Balance Budget Act of 1997 then there would be no con problems.  

H1:  Congress writes an appropriation bill for one battle ship and one post office both of which cost 1.5 billion.  In the bill, it says if the President does not want to spend this money he does not have to.  
A1: This is constitutional because the president does not have to make the expenditure if he doesn’t want but the ct here is saying can't cross a line out after the bill becomes a law.  Can change the text. 

SSI1:  How does Formalism and Functionalism view this?
Formalism:  the cancellation procedure authorized by the act does not fit the form for pres return of leg prescribed by Art 1 and therefore is an illegal amendment or repeal of the leg
Functionalism:  the cancellation procedure is functionally identical to a decision of the pres not to exercise a discretionary spending authority 

Take away:
· Once the leg creates the agency, they cannot have much formal control over it. (Chadha).  They can try to informally influence/control the agency.  
· Congress can't create world where Pres rejects leg once it has been enacted 
· This forces Congress to legislate completely and specifically when creating an agency

SI1:  How can Congress informally regulate agencies?
Congress can regulate agencies in less visable ways:
· Subtle bureaucratic incentive systems - appropriation subcommittees channel budgetary rewards to agencies that successfully pursue congressional constituency interests 
· hearings and investigations for agencies that get out of hand 
· Police patrol oversight were Congress examines a sample of exec agency activities with the aim of detecting and remedying any violation of leg goals and by its surveillance, discouraging such violation
· Ex:  reading docs, commissioning sci studies, conducting field observations, hearings
· Fire-alarm oversight - Congress est a system of rules, procedures and informal practices that enable ind citizens and organized interest groups to examine admin decisions
 
EXECUTIVE CONTROL OF ADMIN AGENCIES	
Art II section I says that all exec power shall be vested in the Pres and he should take care that the laws be faithfully executed. 
NOTE:  Although the president is the apex of the exec branch and thus the top of the admin hierarchy, Congress attempts to insulate administrative officials from presidential control.

APPT AND REMOVAL POWERS
THE APPOINTMENT POWER:
· Pres apps must be made by and w/ the advice and consent of the senate 
· Congress can vest the appt of such inferior officers in the Pres alone, the cts of law, or in the heads of dept 
· Congress cannot give itself the power to appt officials outside of the leg branch. 

SI1:  Who is an officer?
RULE:  An appt exercising significant authority under the laws of the US .  

SSI1:  What is the difference between an inferior officer and a superior officer? 
OLSON RULE:  An inferior officer is one who:
· can be removed by a superior
· is inferior in another officer
· has limited duties
· does not have authority to formulate policy for the gov or exec branch
· does not have admin duties outside of those nec to operate her office
· has limited jx 
· limited in tenure or is a temporary appt to accomplish a single task 
SCALIA RULE:  An inferior officer connotes a relationship with some higher ranking officer or officer's below the President; whether one is an inferior officer depends on whether he has a superior. 

Application
Buckley v Valeo (congress cannot reserve for itself the power to appt)
F:  After Watergate, Congress passed amendments to the Fed Election Campaign to limit campaign contributions, candidate expenditures and strengthen reporting provisions.  This was an independent agency placed outside the executive branch.  To enforce this, Congress created the FEC which consisted of 6 voting members:
· Two appted by the Pres por tempore of the Senate, the Speaker of the House and the President - each 
· Each pair of appts had to include one Democrat and one Republican 
· The appts by the Pres pro tempore and the Speaker of the house had to be made upon recommendations of the majority and minority leaders of each house. 
· All six members were subject to confirmation by both houses of Congress 
Pl claim that the composition of the FEC violated the appt clause 
A:  Here the FEC ppl are officers b/c they exercise a significant amount of authority  and oversee a bunch of important functions.  However, their appointments are unconstitutional b/c the constitution says when the president appts an officer, it only needs approval by the Senate and not both houses.  The Pres Pro Tempore and Speaker appointments are not allowed b/c it is unC to have the legislative branch appt officers, even inferior officers. If the powers of the commission were solely investigative and informative in nature - falling w/in the powers congress might delegate to its own committees there can be no q that the commission could be appted that way but when there are more substantial powers like the power to seek judicial relieve - this is no longer merely in aid of the leg function of Congress but instead a power of the exec branch to take care that the laws be faithfully executed.  
C:  These appts violate the appt clause 

Morrison v Olson (inferior officers can be appted by department heads)
F: The ethics in gov act created an independent counsel (IC) to investigate and prosecute allegations of official wrong-doing.  When AG learns of official wrongdoing or a request for appt of an IC for a member of Congress, if he thinks the allegation is sufficient to constitute grounds to investigate he then has to conduct a prelim investigation.  If AG finds that there were reasonable grounds to believe that further investigation or prosecution is warranted he is required to apply to a special ct known as the Special Division for the appt of an IC.  The special division is part of the DC Circuit and consists of 3 circuit ct judges or SC justices appted by the Chief justice of the US for 2 yr terms.  The SD appts an IC to conduct the investigation and she gets to act like AG.  The IC would have all the powers possessed by the AG or the US atty.  The AG could apply to the SD to expand the scope of the IC's investigation.  The IC could be removed from office by Completion of her work, by the AG for good cause, impeachment and conviction (like all other officers).  Olson was alleged to have violated fed law by giving false testimony to Congress.  The AG appted an IC (Morrison) to investigate.  Morrison obtained subpoenas compelling the production of evidence by Olson and he refused to comply on the ground that the Act was unC
A:  This does not violate the appt clause if Morrison is an inferior officer bc she is appted by a department head.  Here she is an inferior officer b/c she can be removed by the AG so shows she is inferior in rank to him, has limited duty - investigate and prosecute for certain fed crimes, does not have authority to formulate policy for the gov or exec branch, does not have admin duties outside of those nec to operate her office, has limited jx - to certain fed officials suspected of certain serious fed crimes, must act win the scope granted by the special division, limited in tenure, temporary appt to accomplish a single task and terminated by herself or AG.  So her appt is ok b/c the excepting clause that says Congress may vest the appt of inferior officers in the pres, the cts of law or the heads of dept.  
D – Scalia:  The IC is not an inferior officer b/c she is not subordinate to any officer in the exec branch.  He say inferior means that the officers who were appted by the president through senate approval then appted subordinates who would by chain of command be under the direct control of the pres.  So inferior means ppl under the command of someone else but here the IC does not have a superior so she is a mini-exec.  The IC is a mini exec b/c she is doing classic executive functions and w/ no one in charge of her so it violated SoP.  
Profs opinion:  She might not be an inferior officer.  The factors looked at are so encompassing that everyone might be an inferior officer. Also, she is independent and does not report to anyone and no one supervises her job.  However, the court recognizes the need for this position so overlooks these concerns.   Sometimes there is a need for independent agencies that are not at the will of the branches, like the federal reserve

Edmond v US (dept heads can appt inferior judicial officers –scalia definition of inferior)
F:  the CCA had authority to hear appeals from the Coast Guard ct martial and its decisions were subject to review by the US Ct of Appls for the Armed Forces another exec branch entity.  The CCA was also subject to oversight by the judge advocate general.  The sec of transportation had the authority to appt members of the coast guard ct of crim appeals.  
C:  the appeals judges were inferior officers who could be appted by the head of a dept and not the pres b/c inferior officers are those whose work is directed and supervised at some level by others who were appted by presidential nomination w/ the advice and consent of the senate.  Here the JAG and the Ct of Appeal had the authority to reverce CCA decisions and so that was sufficient direction and supervision 

Freytag v Commissioner of IR - 
F:  statute authorized the Chief Judge of the US Tax ct to appt special trial judges to preside at hearings and prepare proposed findings and opinions which are then submitted to tax ct judges 
C:  STJs are inferior officers not employees b/c their positions are established by law and they exercise significant discretion.  The power to appt STJs could be conferred on the head of the tax ct.  

Issue 3:  Can Congress put restraints on who the pres can appt? 
RULE: Congress can set qualifications for office for principal and inferior but don’t know the scope of these qualifications b/c has not been litigated yet. 

Application
Congress freq imposes statutory qualifications for appt to certain offices -> Usually these apply to members of the independent regulatory commissions, and deal w/ such matters as the knowledge and experience that a nominee must possess or the nominee's political party affiliation.  

Ex:  ITC - has 6 members appted by the Pres w/ advice and consent of the Senate 
· No more than 3 of the 6 commissioners can belong to the same political party 
· Must have qualifications requisite for developing expert knowledge of international trade problems 
· Serve for nine yrs 
· Pres can’t name as chairman a person from the same political party as the previous chairma
· Can’t appt either of the two most recently appted commissioners

H:  Can Congress say the official needs to have an MBA or real life experience?
· No b/c 
· limiting pres discretion is of concern 
· letting HoR to have role in consent when only senate is supposed to have input (formalistic view)
· Yes
· Congress is the one who build the agencies and making the policy of the agency and so can make arg that they should have some say. 

Issue 4:  Can the president appt a member of Congress to sit on a body such as the FEC? 
RULE:  Ineligibility Clause - no member of Congress during the time they are elected can be elected to any civil office which was created or have been subject to an increased salary during their time in office
RULE:  Incompatibility Cluase- no Congress member can hold an important position in the Exec Branch

Application
FEC v NRA Political Victory Fund
Held the FEC uncon b/c it contained two nonvoting, ex officio members, the Sec of the Senate and Clerk of the House.  

Metropolitan Washington Airports Auth. V Citizens for Abatement of Aircraft
F:  Congress had ceded authority over the airports in DC to the authority which was created by a compact between DC and Virginia.  The leg granted control over the airports to the Authority whose decisions could be vetoed by a Board of Review, consisting of 9 members of Congress, to be selected in a specified manner and purportedly serving in their ind capacity as representative of users of the Metro Washington Airports
C:  UnC - Congress was either attempting to participate in the execution of law or it was leg in violation of Chadha's insistence on bicameralism and presentment 

Issue 5:  Can the Pres appt a sitting fed judge to sit on the commission of an admin agency? 
RULE:  There is no explicit prohibition but the SC has suggested that SoP principles limit the nonjudicial activities of Art 3 judges

Mistretta v. US
F:  the Sentencing Reform Act of 1984 specified that the Pres appts the commission's seven voting and two nonvoting members w/ senates advice and consent and must select at least 3 voting members from a list of six art 3 judges recommended by the Judicial Conference of the US
A:  The composition of the commission did not offend SoP.  The appt of sitting judges is somewhat troublesome but is okay b/c the service of a judge is vol and the sentencing policy is a traditional matter of judicial concern.  The act in effect pursues a policy of reciprocity among the branches by enlisting judicial participation in policy concerning a uniquely judicial subject.  The pres's power under the act to remove commissioners for good cause did not impair the independence of the judiciary b/c he could not affect that members tenure or compensation as a judge but only remove or threaten to remove him from the commission 

THE REMOVAL POWER
The removal clause:  The Pres, VP and civil officers of the US shall be removed from office on impeachment for and conviction of treason, bribery, or other high crimes and misdemeanors.  

Issue 1:  Does the president have the power to remove appointed officials?
· The president has the power to remove executive officials at will (absent statutory restrictions)
· When Congress creates an office where the person holding the office is going to be executing the law, Congress can place some limits on the reasons for removal including removal only for good caus
· Congress can participate in the removal process through impeachment and conviction only
· Congress can place limits on why a President can remove an officer but they CANNOT participate in removal through jt resolution, one house approval, or advice and consent.

Application
Myers v. US (Congress can’t retain advise and consent power)
F:  Myers was appted postmaster first class for Portland, OR for 4 yrs.  Then he was fired by the Postmaster General who was acting on he president's orders.  Myers claimed his removal was unlawful b/c the postmaster general had not obtained the consent of the Senate for discharge and at the time there was a statute that said that the President needed to seek the Senate’s permission before removing a local postmaster, an official who preformed purely exec functions.  
C:  The provision of advise and consent is unc b/c it infringes on pres ability to execute the laws.  The President needs to be able to coerce and threaten ppl to make them follow the laws.  
 
Humphrey's Executor v US (Congress can limit the Presidents power to remove officers that have quasi leg or quasi judicial functions)
F:  FDR tires to dismiss a member of the FTC (Humphrey).  H challenged the dismissal on the ground that the FTC act permitted the president to remove a sitting commissioner only for inefficiency, neglect of duty, or malfeasance.  
A:  This is different from Myers b/c was an exec officer restricted only to exec functions and has no legislative or judicial functions.  However, the FTC is an admin body that was created to carry into effect leg policies and to perform other specified duties as leg aid or as a judicial aid.  So they are not an arm of the executive branch.  Here the power to discharge would be a coercive influence that would threaten the independence of a commission that was created by congress to carry into operation leg and judicial powers. 
C:  Can limit removal of non-executive officers to good cause removal.

Humphrey Exec compared with Myers
· Myers:  the post master gen is not exercising whole lot of discretion in his duties but the FTC is empowered to supervise the world of unfair comp, which invovles jmt and adjudication and this is not the kind of person that the president can fire at his own discretion.  
· FTC is an independent agency and so the cases are trying to keep the agencies independent - want to make sure that pres can't interfere too much w. indep agencies 
· FTC might be a mini-executive b/c all the pres can do is appt new members but inherits past presidents appts and so they may act like mini exec.
 
Wiener v US (Congress can impose limits on Exec removal of quasi-judicial agency)
F:  the Pres attempted to remove a member of the War Claims Commission on the ground that the comission was an adjudicating body 
C:  the ct implied a for cause limit on the pres's power to removew 
 
Bowsher v Synar (Congress cannot remove an officer except through impeachment)
F:  The Balanced Budget and Emergency Deficit Control Act of 1985 created a elaborate procedure to achieve statutory deficit-reduction goals and placed control of the effort to do this w the Comptroller General.  The Comptroller is located in the General Accting office which is w/in the Leg Branch. The Comptroller Gen is appted by the president from a list of three given to the pres by Congress.  The CG was to be removed by congress by jt resolution of both houses or impeachment.  
A:  There is a problem with the removal of the CG b/c the C explicitly provides for the removal of officers by Congress only by impeachment any other type of removal is unC. To allow congress control over ppl who help execute the laws would reserve in Congress control over the execution of the laws.  
C:  Uncon b/c Congress can only remove by impeachment and can have no other part in the removal. 
D - White:  the Comptroller General was no more subservient to Congress than to the Pres.  Congress cannot remove but can cut off his funding, etc.  So the Congress intended to not render the CG unduly dependent on or subservient to Congress but to render him one of the most independent officers in the fed gov. 
  
Morrison v Olson (congress can restrict Pres removal to good cause removal only)
F: The ethics in gov act created an independent counsel (IC) to investigate and prosecute allegations of official wrong-doing.  When AG learns of official wrongdoing or a request for appt of an IC for a member of Congress, if he thinks the allegation is sufficient to constitute grounds to investigate he then has to conduct a prelim investigation.  If AG finds that there were reasonable grounds to believe that further investigation or prosecution is warranted he is required to apply to a special ct known as the Special Division for the appt of an IC.  The special division is part of the DC Circuit and consists of 3 circuit ct judges or SC justices appted by the Chief justice of the US for 2 yr terms.  The SD appts an IC to conduct the investigation and she gets to act like AG.  The IC would have all the powers possessed by the AG or the US atty.  The AG could apply to the SD to expand the scope of the IC's investigation.  The IC could be removed from office by Completion of her work, by the AG for good cause, impeachment and conviction (like all other officers).  Olson was alleged to have violated fed law by giving false testimony to Congress.  The AG appted an IC (Morrison) to investigate.  Morrison obtained subpoenas compelling the production of evidence by Olson and he refused to comply on the ground that the Act was unC
A:  Here, the IC can be removed when the job is done, for good cause or through impeachment.  This removal is okay b/c Congress does not have any part in removal other than impeachment which it is allowed to have.  Instead, the removal power in exec branch.  A good cause only removal policy does not depend on whether the officer is an executive position or quasi-leg or quasi judicial.  Here, the good cause removal does not impede w/ the pres ability to perform his con duty.  The functions performed by the IC are executive but the good cause provision does not burden the pres power to control or supervise the independent counsel as an exec official in the exec of her duties under the act.  The exec through the AG retains ample authority to assure that the counsel is competently performing her statutory responsibilities in a manner that comports w/ the provisions of the act (although modest and small scale).  So removal does not violate SoP by unduly interfering w/ the role of the exec branch.  Even though a great amt of exec power is given to IC it is exercised in a narrow sphere and those activities are not particularly related to the rest of the stuff that the pres is supposed to be doing.  
C:  Does not violate removal 
D-Scalia:  SoP is the centerpiece of the gov and this case is all about the allocation of power among congress, the pres and the cts to preserve that equilibrium.  All executive power is vested in the executive branch and this statute deprives the executive control over that power b/c he needs all the control over the IC not just some.   Humphrey Exec said that the pres is the repository for all exec power and Myers said that this means he must be able to discharge those who do not perform exec functions according to his liking.  SoP is to preserve individual freedom and here the creation of a mini-exec operating in an area w/ little law and so much discretion and is intentionally cut off from the justice dept and other parties is frightening.
 
PRESIDENTIAL SUPERVISION
A source of controversy is the pres inherent power to direct the way in which officers of the US exercise their authority

Issue 1:  How much power does the president have to exercise control over agency officials?
RULE:  Although the president is the head of the executive branch, he does not have complete discretion to control the activities of the agency officials.  
· He cannot:
· Advise them not to follow the laws
· Advise an agency to act when he does not have that power from the con, implied in his job or statutorily.

Application – not with presidential supervisory power
Kendall v US  (President cannot order agency officials to act contrary to the law) - slide
F:  The postmaster refused to pay money owed by law to a private citizen and defended his action by showing that he was acting under the order of the Pres. 
C:  The statute creating the Post office dept did not make the postmaster the president’s subordinate and he was not subject to the pres's orders.  So the President can’t order agencies to act contrary to the laws.  Congress must be able to impose on any exec officer a duty they think proper.  

Chamber of Commerce v Reich (can’t authorize agency to not follow the law) 
F;  Clinton authorized the Sec of Labor to prohibit fed agencies from contracting w/ any employer that hired permanent replacements for striking workers in any of its ops 
C:  DC ct ruled that it was unlawful b/c it conflicted w/ a provision of the National Labor Rel Act (NLRA) that permits employers to hire permanent striker replacements.  The exec order seeks to set a broad policy governing the behavior of thousand of Am cos and affecting millions of Am workers.

Youngtown Sheet and Tube Co v Sawyer (president cannot advise agencies to act in an area where the president does not have inherent or statutory power).  - slide
F:  Steelworkers were threatening a nation wide strike and so Truman issued an exec order directing Sec of Commerce Charles Sawyer to take charge of operating most of the nations steel mills.  He invoked only the powers inherently vested in the Pres under Art 2 and notified congress of his edict.  Congress did nothing except that five years earlier they did pas the taft harley act which denied the pres this authority.  The steel cos sued in fed district ct
C:  UnC b/c Pres was not acting w statutory license and the power to effect such a seizure was not deducible from his con power to see that the laws are faithfully executed or as a commander in chief of the armed forces.  Since he was exercising a lawmaking power and not an exec power it was an infringement on Congress's realm and thus a violation of the SoP doc.  
CC-Jackson:  Pres powers are not fixed but fluctuate depending upon their disjunction or conjunction w/ Congress.  Here the president’s action fell into an area of action taken in opposition to the express or implied will of Congress

Application – with presidential supervisory power

Dames and Moore v Regan (can order agencies in area usually implemented by exec order)
F:  Ct upheld a series of exec orders issued by Pres Carter implementing a presidential agreement w/ the Iranian gov to settle the Iran hostage crisis including an order suspending all claims ag the Iranian gov pending in Am cts and referring them to an international forum
C:  ct found a long history of congressional acquiescence that congress has implicitly approved the practice of claim settlement by exec agreement

Contractors Assn of Eastern Penn v Sec of Labor (can order agency to act w/in area of statutory power) -slide
F:  Executive orders prohibiting racial discrimination and ordering affirmative action practices for government contractors okay because relevant statute authorized president to make the policy choice.  So the pres could import broad social policies into gov purchasing.

Afl -cio v Allbaugh (executive can be regulator of agency action)
F:  Bush issued exec order dealing w/ project labor agreements that provided that every contractor and subcontractor hired to work on a particular construction project must abide by the terms of the agreement.  Bush's order - flatly forbid the use of PLAs on fed construction projects. This was rescinded by Clinton and he wanted to issue an exec order mandating the use of PLAs but ran into a firestorm of opposition from industry and republicans in Congress.  Instead he issued a pres memo urging fed agencies to use PLAs on large projects.  The second Bush issued an exec order that professed to adopt a neutral stance by saying "to the extent permitted by law, fed agencies could neither require nor forbid the use of PLAs on the construction projects that they funded.  
C:  The DC ct upheld b/c said it was a proper exercise of the pres supervisory authority over the exec branch and that the gov was acting in a proprietary rather than regulatory capacity.

Issue 2:  How much power can the President exert over agency rulemaking?
RULE:  Over time, the president has taken steps to exert greater control over the agencies rulemaking despite Congress’s attempts to insulate this influence.

Application
Exec order 12,291 
F:  The executive order said that for every major rule, agencies must do a cost benefit analysis, consider alternative approaches to the regulatory objective, and pick the regulatory approach that maximizes the net benefit to society unless otherwise not in accordance w/ law. 
A:  Here the president wants to do this b/c he wants this control over agency decision making b/c there is public concern that there is a lot of waste in agencies. The power to do this comes from maybe the Constitution b/c there is no part where this is rejected by the C.  Maybe it inherent in his job in executing the laws (take care clause).  Some argue that it is part of the twilight zone – the sphere were the president can act only if statutorily delegated to him.
Prof: Thinks that this is the president making policy on top of the Congress’s policy (intelligent principle). Also this is very controversial b/c the president has used this to get rid of a lot of agency laws.  It also makes the exec more acctable for agency actions but the issues that get attention from the president are those that have the public’s attention and then other fall through the wayside. 
Pros:
· makes overzealous regulators more cost conscious 
· achieves greater coordination among fragmented agencies
Cons:  
· entangles needed reg initiatives in excessive red tape
· Gives the president unilateral ability to enact fundamental domestic policy a power the Con entrusts to the leg. 

Structural Constraints on Agencys – SoP concerns	

ADJUDICATION WITHIN ADMIN AGENCIES
RULE:  Generally speaking Congress can delegate judicial power to agencies.

Issue 1:  Are there any limits on the kinds of matters or issues that may be delegated to admin agencies to adjudicate?
RULE:  Congress has conferring upon admin agencies the power to adjudicate in the areas of:
· Public rights
· Private rights:  The delegation of adjudicative authority for private rights lawful as long as the delegation 
· Does not interfere with a person right to have claims decided by judges who are free from potential domination by other branches of government
· Forum selection – parties should be able to choose an Art 3 ct if they prefer or vol submit claim to agency
· JR:  should be available in an Art 3 court under a standard of review stringent enough to ensure significant judicial involvement in resolution of the dispute. 
· Protects the role of an independent judiciary in the constitutional scheme: 
· The extent to which the essential attributes of judicial power are reserved to Art 3 cts
· Particularized area of law:  Agency adjudication is more likely to be con if it involves a particularized area of law closely related to the fed reg scheme and does not stretch across an entire class of traditionally judicially cognizable cases (only minimally takes away Art 3 jx)
· Ex:  only give right to hear claims regarding future’s contracts 
· The extent to which the agency exercises the range of jx and powers normally vested only in Article III courts
· Agency should only have those powers necessary to resolve the disputes w/in its jx and not have attributes of pure judicial power like to issue HC or preside over jury trials
· the origins and importance of the right to be adjudicate (where the rt comes from)
· ex:  if the rts involved come from the CL or from state statutory law the lack of an Art 3 decision-maker is seen as more threatening to the system than if the rights being sued over are created by Congress in a federal statute
· Congressional reason for giving jx to the agency (reason why Congress departed from the requirements of Art 3.  
· Supplement extras:
· Court enforcement: any jmt in private rights should be enforceable only by the order of an Art 3 ct
· Q of law – de novo review preferred

Application – can adjudicate 
Murray Lessee v. Hoboken (public rights)
C:  Ct acknowledged that Congress could delegate to agencies the power to adjudicate matters involving public rights such as the determination of liability to the gov for taxes owed, contract damages, or forfeitures.
A:  Public rights are matters arising between the government and persons subjected to its authority in connection with a federal program.  This is okay b/c the US has sovereign immunity in these claims and so it has the lesser power to allow these claims in (Art I) courts.  This means that since the US has power over if the claims are heard, they also have power to determine where they are heard.  The ideas is that at CL ideas against the government were unknown and so they are not w/in the Art 3 judicial power so can be delegated out. 

Crowell v Benson (agencies can hear some private rights claims)
F:  Authorized an admin tribunal to make workers comp awards ag employees
A:  This is a private right b/c it concerns the liability of one individual to another.   Here the agencies can assist by making routine findings of fact.  However, the results of those findings must be open to JR and the decision must be appealable to a fed judge.

Thomas v Union Carbide Agric Prods (can arbitrate)
C:  Arb procedures do not violate Art 3
A:  Here the right of compensation created by the Act bears many of the characteristics of a public right b/c it promotes the statutes purpose of protecting the public health.  The act provided for JR of arb awards and that the registrants consented to the arb procedure by availing themselves of the statutes reg protection

Commodity Futures Trading Commissioin v. Schor
F:  CEA prohibits fraudulent and manipulative conduct in connection w/ commodity futures transactions.  Futures transactions are K that fix a price now to buy or sell something at some price in the future (corn, pork bellies).  These markets are regulated by the CFTC.  The CFTC was given broad reg powers as an indep agency that would be free from the politics of DC.  In 1976 the CFTC promulgated a reg that allowed it to adjudicate counterclaims arising out of the transaction or occurrence or series of transactions or occurrences set forth in the complaint. Here Schor filed a complaint ag Conti (a commodities broker) in the CFTC.  Schor said that he had a debit balance in his acct w/ Conti and said it was due to Conti's numerous violations of the CEA.  Here Conti filed counter claim for breach of K to get the money Schor owes them.  Conti, before this action, had filed a diversity action in Fed Dist Ct to recover this debt.  Schor moves to dismiss or stay the DC action arguing that it would be a waste of funds to hear it in Dist Ct when it was at the CFTC.  Conti - vol dismissed the fed ct action and presented it debit balance claim to the CFTC as a counterclaim.  The ALJ found for Conti on all claims, including the counterclaim.  Then Schor challenged CFTC's authority to hear Conti's counterclaim.   The District ct said that the CFC lacks authority to adjudicate CL counterclaims - the SC reverses 
A:  Congress gave CFTC the ability to hear all counterclaims associated w/ a claim in their court b/c it is efficient (cheaper to have claims together also agency trials cheaper), better not to have 2 judges learn the same case, CFTC are experts in the commodities market and are in a better in making the right decision.  Also, allowed the pl the option to chose his forum – agency or DC.  However the risk is that the ALJs might be more subject to influence b/c deal more w/ the defendant businesses than the pl and are not appted for life.  To determine if CFTC can hear these claims the court looks at Art 3 which says, “the judicial power of the US shall be vested in one SC and in such inferior cts as the Congress from time to time may est.”  The reason for this structural set up is to 1) To protect the role of indep judiciary w/ in the con scheme of tripartite gov, 2) Protect litigants right to have claims decided before judges who are free from potential domination by other branches of gov, 3) Protects the primarily personal rather than the structural interests.  However, article 3 does not say that every claim must be done in Art 3 court and here  Schor waived any right he might have had b/c he was content to have the entire dispute settled in the CFTC until the ALJ ruled ag him on all cts.  Schor effectively aggreed to an adjudication by the CFTc of the entire controversy by seeking releif in this alternative forum.  Here there are no SoP issues b/c the court weighed the following factors w/ an eye to the practical effect that the congressional action will have on the Con assigned role of the fed judiciary.  Here, there was minimal jx taken away from the Art 3 cts, the pl had a choice between DC and CFTC, and the case was open to JR by an art 3 ct.  Here congress made available a quasi judical mechanism which parties may use but didn't take away jx from Art 3 cts.  This is ok b/c there is some judicial control saved to the fed cts as well as the congressional purpose behind the jx delegation (efficiency - congress intended to create an inexpensive and expeditious alternative forum through which customers could enforce the provisions of the CEA ag prof brokers)
C:  the CFTC can hear associated Counter Claims b/c there is minimal intrusion on Art 3 power.  

Application – cannot adjudicate
Northern Pipeline Construction v Marathon:
F:  Ct struck down a provision of the Bankruptcy act that specifically authorized the non-Article III bankruptcy cts to exercise the powers of a ct of equity, law, and admiralty in all civil proceedings arising under the bankruptcy code.  Ruled that the bankruptcy ct could not con adjudicate a state common law breach of K claim brought by a company undergoing reorg 
A:  This is not ok b/c breach of K are private right claims and art 3 review is minimal in the context of this statute.  Congress has gone too far in delegation of judicial power.  

	AVAILABILITY OF JUDICIAL REVIEW	
I:  What is the function of  the doctrine of JR?
RULE:  The doctrine of JR serves four functions:
· The particular ct in which review is sought has legal authority to resolve the controversy
· The complaint alleges the violation of a particular legally enforceable duty by the d
· The particular complaint must be an approp person to present and prosecute the claim
· The violation alleged must be one that the ct has the practical ability to redress by some appropriate order. 

JURISDICTION
Issue:  When does a federal court have jx over petitions for review of federal agency action?
RULE:  To determine if a federal court has Jx over agency action must 
· First look to see if the agency’s enabling act grants a right of JR and explicitly creates a federal ct jx over petitions for review 
· usually where Jx is found and must be first place to look
· review starts in AC
· When Congress has not provided for JR in an agency’s enabling act, a party who meets APA and constitutional standing requirements can bring an action for JR in the district ct under 28 USC 1331 irregardless of the amount in controversy.
· 28 USC 1331:  DC have jx over all civil actions arising under the Constitution, the laws or treaties of the US.  
· Review starts in DC

Notes:
· Some argue that the APA 702 itself gives jx but the SC held that the APA did not provide an independent basis for fed ct jx. 
· There is a trend to favor appellate review

Application
Harrison v PPG Ind (can review informal agency action)
SC interpreted the clean air acts provision for direct appellate review of any other final action to include review of informal agency actions.  The ct rejected the arg that informal agency action provided too scant a record for appellate review. 

Fl Power and Light Co v Lorion
F:  The provision of the Atomic Energy Act - provided for review in the ct of appeals of any final order of the Nuclear Reg Commission made in a proceeding to suspend a license. Ct of appeals held it did not have SMJX and could do appellate review only if the person who requested the proceeding obtained a hearing in which she could present evidence.  Since Lorion was not granted a hearing, the NRC's denial of her request was not reviewable in an appeals ct 
C:  SC held that the statutory scheme, leg history and policy considerations all supported direct appellate review, regardless of whether a hearing took place. 

REVIEWABILITY
Issue 1:  What is the difference between jx and reviewability?
Jx:  involves whether a particular ct has the authority to hear a class of disputes.  Just b/c a federal ct has jx over federal qs does not mean that all challenges to agency action based on federal law are reviewable.
Reviewability:  Is the existence of a cause of action.  It states whether a claim exists to be brought in a court w/ jx.  The answer to the question of reviewability does not determine which federal court, if any, has jx over the claim.  

Issue 2:  When is an agency action reviewable?
RULE:  An agency action is reviewable when:
· A statute makes the agency action reviewable
· The action meets the requirements of APA 704 which provides for agency action made reviewable by statute or final agency action for which there is no other adequate remedy in a court. 
· Keys:
· Agency action made reviewable by statute
· Final agency action w/o other adequate remedy in ct
· Agency action
· APA 701a1:  Agency action is not reviewable when:
· Statutes preclude JR
· Agency action is committed to agency discretion by law.

SI1:  When is there reviewable agency action?
APA 702:  A person suffering a legal wrong b/c of agency action or adversely affected or aggrieved by agency within the meaning of a relevant statute is entitled to judicial review.  
 551:  Agency action includes the whole or a part of an agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act.  
TRANSLATION:  Agency action COA must come from discrete action that the agency is required to take. 
Notes:
· Need to look at statutory mandate to figure out if there is a legal wrong
· The agency has to act 
· Presumption favors JR but rebuttable presumption 
· No JR when:
· The entity taking the action is not an agency (Congress, fed cts, Pres)
· The pl does not successfully id something that constitutes agency action 
· Can only have JR for discrete, identifiable agency actions
· Cannot have broad programmatic attacks

Norton v S. Utah Wilderness Alliance (SUWA) (cannot challenge the general manner in which an agency regulates)
F:  Congress created the Bureau of Land Management (BLM) which is incharge of retaining public lands for multiple uses.  In the Wilderness act, Congress set aside some lands as areas that can not be touched and need to remain wilderness lands.  The secretary can identify Wilderness Study Areas (WSA) which are areas that the gov studies and then can place into the wilderness no-touch lands.  Until Congress acts, the secretary is supposed to continue to manage such lands in a manner so as not to impair the suitability of such areas for preservation as wilderness.  Wilderness protection has come into increasing conflict w/ ORVs (Off road vehicles) - which tear up these lands.   SUWA filed a petition against BLM for BLMs failure to act to protect public lands in Utah from damage caused by ORV use.  SUWA says the agency failed to limit or prohibit ORV use, research if ORV use will impair future use, and comply w/ land use plan.  SUWA wants injunctive relieve that would mandate that the secretary stop the use of ORV on WSAs.  
A:  Here SUWA is trying to bring an action under APA 706 A (seeking to compel agency action unlawfully w/held or unreasonably delayed).  The court holds that failure to act, like agency action must be discrete to be reviewable and legally required.  Here, the court finds that the agency is not legally required to limit OVR use b/c BLM is given a lot of discretion in deciding how to achieve its objective and the statute does not mandate total exclusion of ORV use.  BLM also did not fail to comply w/ certain provisions in its land use plans thus contravening the req that the Sec shall manage the public lands in accordance w/ the land use plans when they are available.  Here there is no statement in the agency’s plan that it will take a certain action.  If agency said something specific in its plan then it holds itself to that and can be enforced.  But if the agency said something general than not holding itself to anything and can't compel action.   The courts don't want to bind them to everything they say in their plans b/c then they might not say really specific stuff.  A land use plan is a general statement of priorities and it guides and constrains actions but does not prescribe them nor bind them to action.  
C: SUMA has no claim 
Prof:  The court interprets the broad statutory mandate of BLM and thus the case is over.  The court might be applying Chevron/Mead and saying that they are going to defer to what the Secretary thinks the statute means, which is that you can use ORVs.  

Issue 3:  When is agency action not reviewable? 
Statutory Preclusion of Review (APA 701a1):  JR is not available when 
· JR is precluded by statute (usually in organic act)
· Does not preclude review of the organic act b/c reviewing acts of Congress not the agency
· Does not preclude review of general attacks on the administration of the program
· Agency action is committed to agency discretion by law.

SI1:  What can cts look at to see if JR is precluded or not? 
· Normally there is a presumption in favor of review
· The organic statute 
· Con issue at stake – not likely to find preclusion; property issue more likely to find preclusion
· Leg history

Application – JR precluded by statute
Vet Admin Act 
Had explicit no-review provision "the decision of the Vet admin shall be final and conclusive and no other official or any ct of the US shall have power or jx to review any such decision by an action in the nature of mandamus or otherwise.
 
Johnson v Robison (can still bring constitutional challenges to the organic act)
F:  Robinson was a conscientious objector during the Vietnam war and made a claim for ed assistance under the Vets Readjustment Act.  His claim was denied b/c he did not fulfill the statutory req of 2 years of active duty but was a recognized conscious objector and did some form of alternative duty.  He brought a claim on EPC grounds and FA grounds (religion).  The agency argues that 211(a) bars fed cts from deciding the con of Veteran benefit leg.  
A:  There is no explicit provision in 211(a) barring judicial consideration of appellee's con claims. A con challenge is not a challenge to the administration’s decision but to a decision of Congress to create a statutory class entitled to benefits that do not include conscientious objectors who performed alt civilian service.  The agency itself says it can’t hear constitutional claims and the legislative history shows no intent to bar JR of constitutional questions.  The reasons why congress included the no review clause for administration of benefits is to ensure that vet benefits claims will not burden the cts and the vets adm w/ expensive and time consuming lit and to insure that the technical and complex determinations and applications of vet admin policy connected w/ vet benefits decisions will be adequately and uniformly made.    
C:  211(a) does not extend the prohibitions of that section to actions challenging the con of laws providing benefits for vets 
Prof:  Congress should not be able to bar con claims b/c barring such claims will cause SOP problems.  This is also not inferring with the agency's job b/c they are just administrating claims  

McNary v Haitian Refugee Center (can review general attacks on the admin of the program – procedural challenges)
F:  The Immigration Reform and Control Act of 1986 was a major statutory response to illegal immigration.  The act sought to stem the tide by making the plight of undoc aliens more onerous by imposing criminal sanctions on employers of illegal immigrants and making welfare unavailable to them.  However, it established to groups of broad amnesty.  One group required the AG to adjust the status of any alien farmworker who could est that he or she had resided in the US and performed at least 90 days of qualifying ag work during a 12 mo period.  This would move them from alien to Special Ag workers (SAW) and then to aliens lawfully admitted.  To become SAW - each person got an interview w/ an LO and had to prove by a preponderance of evidence that he or she worked the requisite 90 days by presenting evidence of eligibility  independent of his or her own testimony (employer payroll records, affidavits by ag employers).  The LO could deny the application or make a recommendation to a regional processing facility that the app be either granted or denied.  A denial could be appealed to the legalization appeals unit which was authorized to make the final admin decision in each ind case.  However, the Reform act - prohibited JR foreclosed any review in the DC of individual denials of SAW apps.   But the process could be reviewed in a deportation proceeding.  Pl were farm workers who either had been or would be injured by unlawful practices and policies of the INS.  They alleged that the interview process was conducted in an arb fashion that deprived applicants of the DP guaranteed by the 5th A to the Con (did have opp to challenge denials, present W on their own behalf, non-english speaking candidates had trouble communicating, no record was created for review).  Pls say they are not getting enough process. 
A:  Ct saying no review of individual determinations but there can be a review of the procedures that the DOJ is using to decide if a person should get SAW status.  So the court will not look at individual determinations of the agency but will look at procedural challenges, especially those based on constitutional challenges.  The ct determined this by looking at the language of the preclusion clause.  The words only precluded JR of individual determinations not the procedure employed.    If congress wanted to preclude JR of the procedures involved then congress would have explicitly used that language.  
C:  In the absence of clear congressional lang mandating preclusion of fed jx and the nature of respondents requested relief, the DC had jx to hear respondents con and statutory challenges to INS procedures.
 
Application – JR precluded b/c committed to Agency Discretion by Law
RULE:  JR is precluded when:
· There is no law to apply b/c statute drawn in broad terms
· Webster
· Deeming clauses - statute shows that Congress intended for the agency to have final authority over a decision
· Webster 
· Traditional areas of agency discretion 
· Webster – Scalia’s dissent
· Areas of prosecutorial discretion
· Heckler and NLRB cases

Note:  Prof thinks that the first three ways are really saying the same thing (I think)

Application – No law to apply b/c standard vague
Webster v. Doe
F:  Doe was employed by the CIA and had reviews as an excellent and outstanding employee.  In 1977, promoted to covert electronics tech.  In 1982:  voluntarily informed CIA that he was gay.  
The agency immediately placed on admin leave, pending investigation of his homosexuality. He was then told that his homosexuality posed a threat to security but declined to explain the nature of the danger. The Director deemed it necessary and advisable in the interests of the US to terminate respondents employment w/ the agency pursuant to section 102c of the National Sec Act which says, " the director of the CIA may in his discretion terminate the employment of any officer or employee of the Agency whenever he shall deem such termination necessary or advisable."  Doe argues termination is arb and capricious under APA 706 but the agency says that JR is precluded.  
A:  To determine must carefully exam the statute which says allows termination of an agency employee whenever the Director in his discretion shall deem such termination necessary or advisable in the interests of the US and not simply when the dismissal IS necessary.  Congress might have given the CIA this power b/c they don’t want the courts to go through their records b/c of the importance of national security.  This standard is so vague that it shows deference to the director and forecloses the application of any meaningful judicial standard of review.  Because the statute is so vague there is no basis on which the ct could properly assess an agency termination.  This means that is it committed to agency discretion by law b/c there is no law to apply
C:  the language and structure of 102c commits individual employee discharges to the director’s discretion and precluded JR however, nothing in the statute precludes JR of the constitutional claims b/c when Congress preclude JR of con claims they must do this clearly. 

Lincoln v Virgil (lump sum appropriations are a general mandate –so spending committed to agency discretion)
F:  IHS an agency w/in the PHS dept provides health care for 1.5 million Native Americans.  Under the Syndyer Act, IHS is authorized to expend such money as Congress may from time to time appropriate for the benefit, care and assistance of the NA for the relief of distress and conservation of health.  This case is concerned w/ the Indian Children's Program which provided services from 1978 to 1985.  Congress never authorized or appropriated money for the program and the service continued to pay for its regional activities out of annual lump-sum appropriations from 1980 to 1985.  In June 1985, IHS discontinued the direct clinical services to the Indian children in the Southwest. The children who now don't have services are bringing this suit.  
A:  Lump sum approp requires a complicated balancing of factors which are w/in agency expertise.  Here the agency is better equipped than the cts to deal w/ the many variables involved in the proper ordering of its priorities.  Congress can always circumscribe agency discretion to allocate resources by putting restrictions in the operative statutes 
C:  The program was committed to agency discretion by law and therefore not subject to JR 

Application – Deeming clause – gives express discretion to the agency
Webster v. Doe
F:  Doe was employed by the CIA and had reviews as an excellent and outstanding employee.  In 1977, promoted to covert electronics tech.  In 1982:  voluntarily informed CIA that he was gay.  
The agency immediately placed on admin leave, pending investigation of his homosexuality. He was then told that his homosexuality posed a threat to security but declined to explain the nature of the danger. The Director deemed it necessary and advisable in the interests of the US to terminate respondents employment w/ the agency pursuant to section 102c of the National Sec Act which says, " the director of the CIA may in his discretion terminate the employment of any officer or employee of the Agency whenever he shall deem such termination necessary or advisable."  Doe argues termination is arb and capricious under APA 706 but the agency says that JR is precluded.  
A:  Here, the statute said that the director may terminate employees when he DEEMS it in the interest of the US.  Thus the statute assigns final authority to dismiss CIA employees to the director.  The statute does not say that it must be in the national interest to terminate the employee only that the director must deem it to be so. This shows deference to the director. 

Application – traditional areas of agency discretion – cts can’t review at common law
Webster v. Doe
F:  Doe was employed by the CIA and had reviews as an excellent and outstanding employee.  In 1977, promoted to covert electronics tech.  In 1982:  voluntarily informed CIA that he was gay.  
The agency immediately placed on admin leave, pending investigation of his homosexuality. He was then told that his homosexuality posed a threat to security but declined to explain the nature of the danger. The Director deemed it necessary and advisable in the interests of the US to terminate respondents employment w/ the agency pursuant to section 102c of the National Sec Act which says, " the director of the CIA may in his discretion terminate the employment of any officer or employee of the Agency whenever he shall deem such termination necessary or advisable."  Doe argues termination is arb and capricious under APA 706 but the agency says that JR is precluded.  
D-Scalia: Committed to agency discretion by law means the sort that is traditionally unreviewable at common law.  So even the constitutional law issue is not colorable.  Somethings are beyond review b/c they are political questions or b/c of sovereign immunity.  Congress can prescribe w/in broad limits that for certain jobs the dismissal decision will be unreviewable meaning it is committed to agency discretion by law. There is harm done by allowing a constitutional challenge to this claim b/c it brings a significant decision making process of or intelligence services into a forum where it does not belong by exposing info about secret missions.  
  
Application - Prosecutorial Discretion
RULE:  Ct are generally very deferential towards agency prosecutorial decisions, holding them exempt from jr except in certain narrow circ.
EXCEPTIONS:
· When an agency acts in clear violation of its governing statute or clearly in excess of its statutory authority 
· When the statute provides for review (Dunlop)
· The scope of review is narrow

Application – no review of prosecutorial discretion
Heckler v Chaney (whether to take enforcement actions committed to the discretion of the agency) 
F: Ppl on death roe argued that the lethal injections used in Ok and Texas are not approved by the FDA for that use and as a result the drugs would not induce a quick and painless death.  They argued that this is an unapproved use of the drug and it violaties the FDAs misbranding act.  They argued that the FDA was required to approve the drug as safe and effective for human execution before they could be distributed in interstate commerce.  They requested that the FDA take various investigatory and enforcement actions to prevent these perceived violations and that the FDA affix warning labels on the drugs saying that they were unapproved and unsafe for human execution.  They also wanted the FDA to prosecute all those in the chain of distribution who knowingly distribute or purchase the drugs with intent to use them for human execution.  The FDA refused to take action and said that they had the discretion to decide if they wanted to take action and that they only have to take action when circumstances will seriously injury the public health or blatant schemes of fraud.
A:  701a2 applies where Congress has not affirmatively precluded review.  Here 701a2 applies b/c the statute commits the decision making to the agency jmt absolutely.  An agency decision to refuse to take an enforcement action is unsuitable for JR b/c it involves a complicated balancing of a number of factors which are w/in its expertise such as the amount of resources the agency has to devote to enforcement and an agency should be able to determine their priorities, etc.  When an agency refuses to act it generally does not exercise its coercive power over an ind lib or property rights and thus does not infringe upon areas that cts often are called upon to protect. This is more like the decision of a prosecutor in the exec branch not to indict -- a decision in the special province of the exec branch.  
C:  There is a presumption that agency decisions not to institute proceedings are unreviewable under 701a2.
CC-Marshall:  There should not be a presumption of unreviewability but instead the court should have reviewed it and found no abuse of discretion.  No abuse of discretion b/c refusals warrant deference when there is nothing to suggest that an agency with enforcement discretion has abused that discretion.  As long as the agency is choosing how to allocate finite enforcement resources, the agency's choice will be entitled to subst deference for the choice among valid alt enforcement policies is the sort of choice over which agencies generally have been left subst discretion by enabling statutes.  A decision based on valid resource allocation decision will not be arb, capricious an abuse of discretion.  However there should not be a presumption of unreviewability b/c requests for admin enforcement seek to prevent concrete and future injuries that Congress made cognizable. Entitlements to receive these benefits or to be free of these injuries often run to specific classes of ind whom congress has singled out as statutory beneficiaries.  The interests at stake in review in agency enforcement actions are thus more focused and in many circ more pressing than those at stake in crim pros decision.  
Prof:  the concurrence is trying to preserve Dunlap by requiring the agency to write an explanation of why it is refusing to act but the majority says that the agency does not have to do that.   

Application – exception 
Dunlop v Bachowsk (when the statute says shall – shows that the agency has to do something – but that action receives very deferential review.)
F:  B was a defeated candidate in a United Steelworkers district election.  He complained to the sec of labor that some members were not informed of the election, that some locales failed to hold the election at all and that at some locales the secrecy of the ballots had been compromised.   Sec of Labor is required to investigate complaints of violations of the rules that govern union elections.  The statute says that if the Sec finds pc to believe that a violation has occurred and has not been remedied he shall w/in 60 days, he shall bring a civil action ag the labor org to set aside the invalid election.  The sec responded that a civil action to set aside the challenged election was not warranted b/c when he investigated it was clear that the affected votes would not have changed the outcome of the election. B filed suit saying that the sec actions were arb and capricious.  DC dismissed case, AC reversed saying that B was entitled to an opp to challenge the factual basis for the sec's conclusion either that no violations occurred or that they did not affect the outcome of the election.  
C:  SC agreed w/ the AC that the secretary had to take some action and said that B was entitled to JR and that the DC should order the Sec to provide a statement of reasons for the decision not to bring suit and in the usual case, should base its review only on that statement.  The reviewing cts should reject the Secs decision only if the statement evinces that the sec decision is so irrational as to constitute the decision arb and capricious.  So even though the agency action was reviewable the scope of the review was very narrow.  So the agency was forced to write a letter explaining why he did not bring suit.  Here, unlike Heckler, the statutory language supplied sufficient standards to rebut the presumption of unreviewability.  

Public Citizen Health Research Group v. OSHA (can have JR when there is a promise of some action and unreasonably delay)
F:  In 1993:  PC petitioned OSHA to issue an emergency temporary standard that would set a PEL of .5.  Emergency standards are issued when OSHA finds that such action is needed to protect employees ag grave danger.  OSHA denied the petition b/c it contended that the extremely stringent judicial and statutory criteria for issuing an emergency standard were not met but acknowledged that its existing standard was inadequate and that exposure would lead to lung cancer.  It said it was investigating and would publish a notice in the fed reg by march 1995 and did not meet that deadline.  OSHA keeps researching and writing reports about the danger of hexavalent chromium but does not issue a new standard.  It says that it did not issue a new standard b/c it was concerned w/ methodological imperfections in the available data, budget cuts, gov shutdowns and new responsibilities under the small bus reg enforcement fairness act.  Then PC files a petition to compel agency action, but still no rule was made.  Instead OSHA offers other explanations for no action such as Pres Bush’s requirement that all new regulatory actions must be reviewed by the department or agency head but OSHA did not have one until 8/3/01 and then 9/11 happened.   Ten years after PC filed its first complaint it files another requesting agency action.  
A:  The court found that the delay had been excessive in light of the fact that OSHA acknowledged the chemical was dangerous and had missed 10 deadlines it had set for itself.  The lang and structure of the act, and the leg history indicate that it was intended to require the elimination of significant risks of harm.  The excuses that OSHA offers are not okay. There first excuse was scientific uncertainty but OSHA does not need to have scientific certainty in the rule making process just needs to be based on the best available evidence.  Their second excuse was competing priorities.  However, their actions over the last 9 years show that setting a standard for this dangerous chemical has fallen by the wayside and that is unacceptable. While competing policy priorities might explain slow progress, they cannot justify indef delay and recalcitrance in the face of an admittedly grave risk to public health. The court ordered the remedy of having mediation to set a time table for setting the standard. 
C:  The secs discretion is subject to JR)and the ct can compel agency action unlawfully w/held or unreasonably delayed. 
Prof:  The court can write the order but the court can’t really enforce it
 
STANDING TO SECURE JR
RULE:  A party seeking JR must have standing.  In order to have standing the pl must be injured by the challenged conduct and must stand to gain from a favorable ruling.  
Standing problems occur when actions seek injunctive relief regarding agency treatment of a party other than the one seeking review b/c
· Might be unclear whether the agency’s action has injured the party seeking JR
· Whether holding the agency action unlawful will alter the pls situation

SI1: How is CL standing different from agency standing? 
Under CL, only the injured party can sue but under agency standing, if the agency does not take an enforcement action not only can the injured person sue but all other ppl affected by the activity, the union, competitors, and law students. 

H:  If a person falls while working on a scaffold, who can sue under CL and agency standing?
A:  Under CL the employee and maybe his union but under agency standing, the employee, other employees, the union, competitors, and law students.  This is b/c Congress created OSHA to ensure workplace safety. 

SI2:  What limits are there on who can have agency standing?
· Con based limits - Req that the person presenting a claim for judicial resolution have a sufficiently direct or concrete interest that can be vindicated by its resolution in their favor (injury, cause, remedy)
· Restricted by judge made rules of judicial admin (prudential principles):
· Can’t have generalized grievance 
· Must assert pl own legal rights and interest and not those of third parties
· Restricted by leg enactment (APA)
· Congress sometimes expressly defines the class of potential pls by specifying who may petition a ct to review a particular admin action 
· Ex:  Medicare can only be challenged by the program beneficiaries and not by health care providers or private insurers incidentally injured
 
CONSTITUTIONAL LIMITS ON STANDING 
RULE:  The pl has to have suffered an injury in fact that is fairly traceable to the challenged conduct and redressable by a favorable jmt. 

Key components: 
· Injury in fact:  an invasion of a legally protected interest which is concrete and particularized and actual or imminent not conjectural or hypothetical. (prove injury under APA limits)
· Must be a causal connection between the injury and the conduct complained of - the injury has to be fairly traceable to the challenged action of the d and not the result of the indep action of some third party not before the ct
· Must be likely as opposed to merely speculative that the injury will be redressed by a favorable decision 
Notes:  
· Inconsistent application of this idea
· Easier to apply when the pl injured, harder when pl asserts injury arises from the gov's allegedly unlawful reg or lack of reg of someone else.

SI1:  How concrete does the injury need to be in order to confer standing? 
RULE:  Injury in fact test requires more than an injury to a congizable interest it requires that the party seeking review be himself among the injured (injury in fact)

Application
Sierra Club v. Morton (no injury b/c no member affected)
F:  Pls contested the US forest services approval of a Walt Disney Enterprises plan to develop an extensive resort complex in CA mineral King Valley. They alleged that the development would destroy or adversely affect the scenery, natural and historic objects and wildlife of the part and would impair the enjoyment of the park for future generations
A:  The Sierra Club failed to allege that it or its members would be affected in any of their activities or pasttimes by the disney development.  Nowhere in the pleadings or affidavits did the Club state that its members use Mineral King for any purpose or use it in a way that would be significantly afffected by the proposed actions of the respondents. 
C:  SC affirmed the AC holding that the club did not have standing to sue b/c of its failure to assert that any member actually used Mineral King

Lujan v Defenders of Wildlife (no injury b/c no concrete plans to visit)
F:  The US gives money to development projects around the world but before they do that they need to consult w/ the sec of the interior to make sure animals and their habitats are not injured.  In 1978, FWS and NMFS promulgated a jt resolution to extend this to actions in foreign nations.  In 1979, revised to apply only to actions taken in the US or on the high seas.  Now Wildlife seeks declaratory jmt that the new reg is in error as to the geo scope and that companies should have to consult w/ the agency before building abroad.  They said that they have standing also b/c the statute gives anyone standing. 
A:  There is no injury b/c the party seeking standing needs to be among those injured.  Wildlife needs to submit evidence showing not only that listed species were in fact being threatened by funded activities abroad but also that one or more of the respondents members would thereby be directly affected apart from their special interest in the subject.  Here there were affidavits of 
Kelly who said that she had been to Egypt and say the endangered Nile crocodile what would be hurt by the Aswan High Dam project and that she intends to go again.  Skillbred: said that traveled to Sri Lanka to see the Asian elephant and that the Mahaweli Prjoect will endanger that species.  And that she intends to return in the future after the civil war. There are no facts showing damage to the species will produce IMMINENT injury to them and their intent to return is not enough -- some day intentions w/o an concrete plans do not support a finding of actual or imminent injury that is required.  Also, their standing theories are not adequate.  The Ecosystem nexus (any person who uses any part of a contiguous ecosystem adversely affected by a funded activity has standing even if the activity is located a great distance away) is inconsistent with past holdings where pl claiming injury from environmental damage must use the area affected by the challenged activity and not an area roughly in the vicinity.  The animal nexus approach (anyone who ahs an interest in studying or seeing the endangered animal anywhere on the globe has standing) and the Vocational nexus (anyone w/ a professional interest in such animals can sue) are not sound theories b/c then anyone who sees an Asian elephant would have standing including the person working at the Bronx Zoo.  Finally, the statute cannot create standing even though the act has a provision that provides that any person may commence a civil suit on his own behalf to enjoin any person including the US and any other gov instrumentality or agency who is alleged to be in violation of any provision.  This is because Congress cannot overcome the Constitutional requirements of Art 3.  
C:  No injury

SI2:  What is the link needed between the challenged agency action and the pl's alleged injury? 
RULE:  In order to establish standings to use, pl had to allege with sufficient plausibility that the challenged agency action was a cause of the injury of which they complained and also that a cts decision granting the relief they sought would provide redress for that injury. (fairly traceable/causation)

US v Students Challenging Reg Agency Procedures (sufficient causation)
F:  Involved a challenge to a decision of the ICC to approve across the board increases in RR shipping rates.  A group of DC law students alleged that the ICC had unlawfully failed to prepare an environmental impact statement assessing the impact of the rate hike on air pollution and solid waste.  They claimed that is would injure their use of local parks b/c by increasing the cost of shipping trash for recycling, they alleged rate hikes would reduce the amt of recycling, resulting in more air pollution and more litter
C:  these allegations were sufficient to confer standing b/c unlike Sierra Club, the SCRAP pls claimed that the specific and allegedly illegal action of the Commission would directly harm them in their use of the natural resources of the Wash Metro Area. On the merits the ct ruled ag pl holding that the DC lacked jx to issue the preliminary injunction from which the gov had appealed

Simon v Eastern Kentucky Welfare Rights Org (not enough causation – too speculative)
F:  The ruling at issue had the effect of reducing the amt of free health care to the indigent that a hospital could provide in order to retain its tax exempt status.  Pl alleged that that had been denied free care at tax exempt hospitals and that the IRS ruling had encouraged the hospitals to refuse them treatment
C:  SC rebuffed a challenge to an IRS rev ruling brought by a group of indigent ppl and orgs representing their interest -- lacked standing.  Although the denial of treatment constitutes an injury in fact, the ct said that it does not follow from the allegation that the denial of access to hospital services in fact results from the ruling.  It is equally speculative whether the desired exercise of the cts remedial powers in this suit would result in the availability to respondents of the medical care they sought
 
SI3:  What is needed for redressability?
RULE:  Pl must show that the remedy sought will redress the injury.  To do this, look at if the  pl has a personal stake in the outcome of the case.

Lujan v Defenders of Wildlife
F:  The US gives money to development projects around the world but before they do that they need to consult w/ the sec of the interior to make sure animals and their habitats are not injured.  In 1978, FWS and NMFS promulgated a jt resolution to extend this to actions in foreign nations.  In 1979, revised to apply only to actions taken in the US or on the high seas.  Now Wildlife seeks declaratory jmt that the new reg is in error as to the geo scope.
A:  This is not redressable b/c Wildlife wants to challenge a general level of gov action (consultation) the invalidation of which would affect all overseas projects.  However, the court is w/o power to craft an enforceable order against the official engaged b/c the remedy requires the cooperation of the federal agencies who were not parties to the case.  The court cannot issue a jmt against a nonparty. 
C:  This is an unredressable issue 
 
Bennet v Spear
F:  US fish and wildlife service issued a biological opinion concluding that current level of water use from Clear Lake, part of a fed water project, threatened two endangered species of fish.  The Bureau of Reclamation agreed to abide by the mitigation suggestions made in the opinion.  Ranchers who depended on irrigation water from Clear Lake sued over alleged procedural violation in the promulgation of the Opinion.  
A2:  Even though such circ has not actually arisen and the ranchers had not actually been allocated less water the ct ruled for the ranchers saying that at the pleading stage general factual allegations of injury resulting from the d's conduct may suffice for a motion to dismiss.  The ct assumes that general allegations embrace those specific facts that are necessary to support the claim.  Here the pls allegation that the amt of available water will be reduce and that they will be adversely affected -- it is easy to presume specific facts under which they will be injured.

APA LIMITS ON STANDING
· The legal rights test
· APA 702/zone of interest test

SI1:  What is needed to establish standing to challenge agency action?
RULE:  Early admin law standing cases allowed review only for parties whose own legal rights had been allegedly violated by agency action.  However, this was abandoned for the zone of interests test 

SI2:  What is the legal rights test?
RULE:  To establish standing to challenge agency action, a litigant had to allege injury to a “legally protected interest” - some “legal right” conferred by the Constitution, Statute, or Common Law.

SSI1:  What is the problem w/ this statute?
· Competitors were left out b/c they don't have a protected interest but are losing out b/c they can't compete w/ the low rates of the violator’s products. 
· Difficult to apply 
· required a determination on the merits of the case before the case was in ct.

Application
Sprunt and Son v US 
F:  shippers attacked as unlawful an ICC order requiring certain RR to reduce freight rates charges to their competitors.  The ICC had found that rates were unduly prejudicial to those competitors 
C:  the shippers lacked standing b/c while they would lose their previous competitive advantage, they had not suffered injury to any legal interest granted by statute.  

Tennessee Electric Power co. v TVA
C:  The ct refused to allow competitive private utilities to challenge the con of that act creating the TVA b/c no states involved had a law barring competition among utilities so the pls did not suffer a legal wrong

Chicago Junction Case
C:  The RR did have standing to challenge an ICC order approving a merger among competitors b/c they had a legal right to access to terminals guaranteed by the Transportation Act of 1920

Application – Congress overriding the test
FCC v Sanders (Congress could give a party standing)
F:  Sanders sought review of a FCC order granting a radio station license to a competitor.  The Comm act conferred on Saunders no legal interest in freedom from competition but did authorize any person aggrieved or whose interest are adversely affected by any decision of the commission to petition the AC for review of that decision 
C:  SC held that the provision gave Sanders standing to challenge the lawfulness of the licensing award.

SI2: What is the test under the APA? 
APA 702: A person suffering legal wrong b/c of agency action or adversely affected or aggrieved by agency action within the meaning of a relevant statute is entitled to JR.   A plaintiff must show:
· a constitutionally sufficient injury (injury in fact)
· and that the interests sought to be protected by the complaintant is w/in the zone of interests to be protected or regulated by the statute or con guarantee in question.
· Note – limits standing to those injured by challenged action but is broader than the legal rights test. 

SSI1: How does the court determine who is in the zone of interest?
Need to look at the statute and figure out the purpose of the statute and what it is trying to accomplish. 
NOTE:  The SC has not altered or elaborated on the zone of interest test nor denied anyone standing based on it since Air Courier (case not in outline)

Application
Association of Data Processing Service Orgs inc v. Camp (broad reading of statute)
F:  The comptroller ruled that national banks could sell certain data processing services to their customers and to other banks thus competing w/ pls cos.  Before, no bank services could engage in any other activity other than the performance of banking services.  But then the agency declared that banks could do data processing.  The data processors upset b/c that will interfere w/ their business.  So data processors sue b/c they say they have a legal right to have no competition.  
A:  The court found that the data processors were within the zone of interest b/c the statute regulating banks was concerned not only w/ the financial health of the banks themselves but also with the interests of parties in competition with the banks.  The data processors were w/in the zone of interest of the statutory scheme and thus had standing to seek JR. 
C:  the pl-competitor has standing √
Prof:  This is a messy test b/c have to interpret the statute to determine who is in the zone of interest.  It is also redundant b/c once a person is injured they would automatically fall w/in the zone of interest as long as the injury was concrete. 

Barlow v. Collins
F:  SC applied the Data processing test to a suit by tenant farmers challenging a dept of ag reg specifying the purpose for which sec interest in gov subsidy payments could be granted.  The statute allowed farmers to assign rights to subsidy payments only to secure cash or advances to finance making a crop.  In 1966 the sec amended that regulation allowing tenants to give an interest in gov subsidies for tenant farmers rent.
C:  Farmers had standing b/c they had a personal stake in the controversy and the tenant farmers are clearly w/in the zone of interest protected by the act.  The ct noted that the leg history of the subsidy program indicated congressional intent that the sec protected the interest of tenant farmers

Bennet v Spear 
F:  US fish and wildlife service issued a biological opinion concluding that current level of water use from Clear Lake, part of a fed water project, threatened two endangered species of fish.  The Bureau of Reclamation agreed to abide by the mitigation suggestions made in the opinion.   Ranchers who depended on irrigation water from Clear Lake sued over alleged procedural violation in the promulgation of the Opinion.  
A1:  The ranchers were w/in the zone of interest of the statute because the statute said that any person may commence a civil suit.  The court found that the use of “any person” to be a broad authorization compared to the lang that congress usually uses.  They said that since the overall purpose of the statute was the environment many ppl have interest in it and the obv purpose of the particular provision is to encourage enforcement by private ppl which is  evidenced by the elimination of amt in controversy and diversity of cit reqs.   

PRUDENTIAL LIMITS ON STANDING (judge made doctrines)
Courts cannot not hear cases involving generalized grievances (gov action that affects many ppl to a small degree).  

SI1:  Do tax payers have standing to challenge tax policy?
RULE:  The generalized grievance doctrine bars suits by taxpayers challenging how government spends its revenues.   This issue needs to be resolved in a political forum not a legal forum.

Allen v Wright
F:  The ct denied standing to black children attending public schools who sought to challenge the IRS implementation of its policy denying tax exempt statute to racially discrim private schools.  Parents claimed that the IRS decision resulted in continued tax exempt status for some discrim private schools in violation of the IRS code and Civil Rights act.  The Pls argued that the mere existence of official support for seg harmed the children and that the children's right to be educated in a school system free of the effects of state sponsored seg was impaired by fed support for discrim private schools whose enrollements expanded as deseg of public schools was pressed.  
A:  The court claimed that the claim was not judicially recognizable b/c no redressability -- need to have specific judicial relief to cure the injury and the pls were alleging an abstract injury of gov non observance of law.  General non-observance is not sufficient when the ind themselves have not been subjected to discrim treatment.  Second, the court said that the injury is not fairly traceable to IRS conduct. 

Duke Power co v Carolina Environmental Study Group:  
R:  In non taxpayer suits there is no nexus requirement and standing exists if the pl alleges any injury in fact and a substantial likelihood that the judicial relief requests will prevent or redress the claimed injury.
F:  environmentalist challenged the Price Anderson act which set a ceiling of $560 million on the total liability that could be imposed on a utility for a nuclear power pl accident.  The Pl sued saying the act restricted their cl remedies violating DPC and EPC and the act exposed them to three types of injury: Low level radiation and thermal pollution of nearby lakes, Continuing risk of future uncompensated injuries, and a present fear of that risk. 
C:  SC said they had standing citing extensive evid from the acts leg history that most utilities would not otherwise had developed nuclear power for fear of unlimited liability in the event of an accident. 

SI2:  Can congress create a procedural injury?
RULE:  Since prudential limits on standing are judge made, Congress can overrule those prudential limits.  But congress cannot overrule constitutional limits on standing.

Fl Audobon Society v Bentsen
F:  Pls challenged the failure of the Treasury dept and the IRS to prepare an environmental impact statement as required by the National Environment Policy Act before approving a tax credit for fuel additive that the pls claimed would have a neg environmental impact 
C:  their procedural injury was w/in the class of injuries protected by statutory req that an environmental impact statement be prepared but that they did not est that the failure to prepare the statement injured them w/in the meaning of art 3 req

SI3:  Is a denial of information enough to get standing?
RULE:  SC has held that the inability to obtain info can constitute an injury sufficient to confer standing

FEC v AIPAC
F:  AIPAC was not subject to FEC act and thus not required to disclose membership, contributions or expenditures.  Respondents a group of voters sought review of the FEC decision 
C:  SC ruled that the FECA provision allowing any party aggrieved by an order of the commission to file a petition seeking JR overcame any prudential objections to standing.  They found injury in the voters inability to obtain info to which they claimed they were entitled under the FECA.  Informational injury was enough to satisfy the injury in fact req b/c the pl desired to use the information to help make voting decision 

SI4:  When can an association as a whole have standing to sue? 
RULE:  Organizational standing is found when the organization itself is injured or when the interests of its members have been injured.  To bring a case on behalf of its members:
· Its members would otherwise have standing to sue in their own right
· The interest it seeks to protect are germane to the orgs purpose 
· Neither the claim asserted nor the relief requests requires the participation of ind members of the law suit

SSI1:  What does germane mean? 
RULE:  The germaneness test would seem to require only that an org litigation goals be pertinent to its special expertise and the grounds that bring its membership together 

SSI2:  What if congress statutorily provides that an assoc may seek damages on behalf of its members? 
RULE:  Prudential limits are judge made and thus not constitutional so Congres may override prudential limits by statute. 

United Food and Commercial Workers Union v Brown 
F:  the union sued an employer for damages on behalf of its members for alleged violations of the Worker Adjustment and Retraining Notification Act. 
A:  The ct allowed assoc standing b/c after noting that Congress may override prudential standing limits, it found that the WARN act provides for damages actions brought by unions on behalf of their members

SI5:  Is standing affected by a D’s voluntary compliance w/ the law. 
RULE:  If the D has voluntarily complied with the law the Pl no longer has standing if the injury can  no longer be redressed. 

Steel Co v Citizens for a Better Environment 
F:  an environmental group sued a manufacturer under a citizen suit provision of the Emergency planning community right to know act of 1986 for past failures to file chemical inventory and release forms required under the EPCRA.  Before bringing the suit, the pls sent a notice of intent to sue letter.  When the steel co got the letter, they filed the overdue forms.  
C:  The SC held that the environmental group lacked standing to bring the suit b/c the alleged violations were purely historical and not continuing or likely to recur in the future.  As a result, injunctive relief would not redress the injuries suffered b/c of late filings in the past and the 
Court rejected that the pl interest in recovering attys fee and ct costs were sufficient to create standing

Friends of the Earth Inc v Laidlaw Environmental Services (vol complaince not suff to defeat standing)
F:  Friends sued Laidlaw under the Clean Water Act for past violations of the permits mercury discharge limits.  The DC fined Laidlaw but did not award injunctive relief b/c Laidlaw had come into compliance w/ the discharge limits during the pendency of the suit.  
C:  The SC reversed holding that the pl had standing and that its claims were not rendered moot by laidlaws subsequent compliance.  The Friends had standing based on injuries to members recreational, aesthetic and economic interest caused by the pollution.  On redressability and mootness, the ct reasoned the civil penalties imposed would carry w/ them a deterrent effect that would redress the respondents claimed injures and would discourage future violations esp since petitioner had not made it absolutely clear that its violations could not reasonably be expected to recur. 

SI6:  Do members of Congress have standing to challenge laws or actions that injure them in their capacities as lawmakers? 
RULE:  DC Circuit has recognized congressional standing to sue over alleged defects in lawmaking but the SC held that the members of Congress lacked standing to challenge the Con of the Line Item Veto Act 

Moore v US HoR (DC Circuit)
C:  ct held that members of the HoR had standing to challenge a tax increase that they claimed originated in the Senate in violation of the origination clause of the Con which requires that bills for raising revenue originate in the HoR. 
 
THE TIMEING OF JR
RULE:  JR can be sought only when the claim is:
· Ripe 
· Before the claim becomes moot (finality)
· Admin remedies have been exhausted 
 
PRE-ENFORCEMENT CHALLENGES:  RIPENESS AND FINALITY REQUIREMENTS
RULE:  When a case is brought too early or too late, either there is not yet an injury sufficient for standing or the injury has ended, and a favorable jmt will not remedy it. 
· In real life, ripeness and exhaustion have the biggest impact

SI1: When is an agency action ripe for challenge pre-enforcement?
RULE:  To determine if an agency action can be reviewed pre-enforcement must look at:
· If congress forbad pre-enforcement
· Organic statute
· APA 704 to see if there final agency action for which there is no other adequate remedy in court.  
· The issues are fit for JR and the party seeking review would suffer substantial hardship if review was delayed until after enforcement
· If not fit, the party must wait and challenge the rule as a defense in an agency initiated enforcement proceeding. 
Note:
· Need more than final agency action, need fitness and hardship too
· Looks at if legal question or factual question 
· Looks at if it requires immediate action
Statute, fit and hardship

Application 
Abbott Lab v Gardner (requires immediate and significant change in conduct and has huge consequences of enforcement) 
F:  Congress had amended the Food, Drug, and Cosmetic Act to require manufacturers to print generic name of drug on label whenever they print the brand name of the drug.  This is potentially problematic b/c people will know what the drug is and can buy the cheaper drug and will affect their profits.  Have to do this EVERYTIME, so can't escape this and beyond just drug stores but goes to drs as well so drs will start spreading generic names.  The pharmaceutical companies say that the agency does not have the authority to issue this rule about everytime, that they can mandate this rule to be applicable sometimes but not everytime.  The cos are challenging this rule pre-enforcement.  The secretary is saying that this rule can not be challenged pre-enforcement b/c then all rules made by the sec will be challenged pre-enforcement and would lead to a slippery slope of litigation pre-enforcement.
A:  To see if pre-enforcement standing is banned looks first at the organic statute and then at whether the issue is fit.  Here, the court finds final agency action b/c there was successful promulgation of a rule and that there was no adequate remedy in court b/c the companies can’t get their money back once they change all their labels.  Furthermore, it is fit b/c the issues presented are appropriate for judicial resolution:
· Issue is a legal one:  Whether the statute was properly construed by the commissioner to require the est name of the drug to be used every time the proprietary name is employed
· The regulations are final agency action – the promulgation of a rule that is not informal, tentative or the ruling of a subordinate official.  The rule was made effective upon publication giving the AG authority to enforce and issuing heavy criminal and civil sanctions for violation.
· Impact upon the pl is sufficiently direct and immediate as to render the issue approp for review b/c effects day to day business and immediate compliance was expected.  
C:  Ripe for review 
  
Toliet Goods Assoc v. Gardner (not ripe b/c use of may enforce and not great penalty for noncompliance)
F:  Regulation said that when a Co refused to permit duly authorized employees of the Food and Drug Admin free access to all manufacturing facilities involved in color additives the commissioner may immediately suspend certification service to that co and may continue such suspension until adequate corrective action has been taken.  So the FDA can show up unannounced and inspect and if the co does not let them in the FDA will suspend their certification.  The makeup cos say that the rules are beyond the FDA authority.  
A:  Ct does not let this pre-enforcement action happen even though it was final agency action b/c of the use of may in the rule  (commissioner may under certain circ order inspection and that further certification of additives may be refused to those who decline to permit inspection).  As a result, the courts do not yet know when such an inspection will be ordered and what reasons the Commissioner will give to justify his order. Also, it is not the type of situation where primary conduct is affected.  There is no advance action is required by the cosmetic cos and no irremediable adverse consequences flowing from requiring a later challenge to this reg by a manufacturer who refuses to allow this type of inspection.   The refusal to admit inspector leads only to a suspension of certification services to the particular party  -- a determination that is reviewable by a ct.  
C:  not fit

SSI1:  What is the diff between the two cases?
Toilet Goods:
· impact not direct and immediate
· adequate remedy available
· less fit b/c uncertainty on how the rule will be enforced

Abbot Labs:
· impact direct and immediate 
· bigger more expensive harm

SSI2:  What is Fortas dissent to both of these cases?
D - Fortas (to both toilet goods and Abbot labs):  Neither case was ripe and as a result the court has opened pandoras box. Fed injunctions will threaten programs of vast importance to the public welfare b/c DC judges will be sympathetic to the Cos and grant pre-enforcement actions.  Also, this will cause problems w/ SoP, that statutory remedies should be exhausted first before corps use DC remedies and that it will interfere w/ Congress intent to create an admin agencies that are unimpeded in its actions.  

SSI3:  What are other ways to get pre-enforcement review? 
· Congress can legislate pre-enforcement Review
· Ct generally interprets these statutes narrowly to avoid precluding review a the enforcement stage
· The APA also counsels ag foreclosure of JR in an enforcement proceeding
· APA 703:  explicitly preserves review on judicial enforcement unless a prior, adequate and exclusive opp for JR is provided by law. 
 
EXHAUSTION OF ADMIN REMEDIES PRIOR TO SEEKING JR 
RULE:  Outside of the APA, exhaustion is usually required before JR is allowed.  However, generally, under the APA, exhaustion is not required unless the agency or statute rules require it. 

Application - exhaustion outside the APA
SI1:  How does the court know when there has been exhaustion?
RULE:  Must balance the interest of the ind in retaining prompt access to a fed judicial forum ag countervailing. Admin remedies need not be pursued if the litigant's interests in immediate JR outweigh the gov interest in the efficiency or admin autonomy that the exhaustion doctrine is designed to further.  (seems similar to fitness and hardship test)
Agencies interests:
· Should have primary responsibility for the programs that Congress has charged them at admin 
· Exhaustion concerns apply w/ particular force when action under review involves exercise of the agency's discretionary power or when the agency proceedings in question allow the agency to apply its special expertise
· Acknowledges that an agency ought to have an opp to correct its own mistakes w/ respect to the programs its admin before it is hailed into fed cts 
· Promotes judicial efficiency (can correct its own errors and create a record for future action)
Pl interests:
· When undue prejudice to subsequent assertion of a ct action may result from an unreasonable or indefinite timeframe for admin action 
· Pl may suffer irreparable harm if unable to secure immediate judicial consideration of its claim
· Ex:  When an ind's failure to exhaust may preclude a d to criminal liability
· An admin remedy may be inadequate b/c of some doubt as to whether the agency was empowered to grant effective relief
· Lacks institutional competence to resolve the particular type of issue presented
· Lacks authority to grant the type of relief requests. 

Myers v Bethlehem Shipbuilding Corp (organic statute requires exhaustion)
F:  NLRB charged Bethlehem with engaging in unfair labor practices.  Bethlehem had the right to demand an admin hearing before a hearing officer, to appeal an adverse finding to the full board, and to obtain JR of a board order in federal ct of appeals.  However, Bethlehem brought a bill in equity in a fed district court seeking to enjoin the board from conducting the hearing on the grounds that its plant was not in interstate commerce and thus not governed by the act. 
A:  the board has jx only if the complaint concerns interstate or foreign commerce.  Unless the Board finds that it does, the complaint must be dismissed. Cannot substitute the DC for the Board as the tribunal to hear and determine what Congress declared the Board exclusively should hear and determine in the first instance

Application - exhaustion under the APA
APA 704:  An agency action is final even if further appeal within the agency is available unless the agency otherwise requires by rule and provides that the action meanwhile is inoperative, for an appeal to superior agency authority. 

Application – don’t need exhaustion
Darby v Cisneros (don’t need exhaustion unless required by statute or agency rule)
F:  Darby had been debarred from receiving contracts from the Dept of Housing and Urban development.  He did not seek reconsideration from the Sec of the Dept. but instead brought an action under the APA in fed district ct.  
A:  under the APA a person suffering legal wrong b/c of agency action is entitled to JR thereof. When a person has exhausted all admin remedies expressly prescribed by statute or agency rule, the agency action is final for the purposes of this section and therefore subject to JR.  So this limits the cts authority to require exhaustion not required by the agency itself.  Agencies may avoid the finality of an initial decision by adopting a rule that an agency appeal be taken before JR is available or by providing that the initial decision becomes final and the aggrieved party is entitled to JR.  
 
Sims v. Apfel
F:  pls asked the ct to prohibit social security claimants from raising issues on JR that they had not presented to the Soc Sec Admin Appeals Council prior to JR.  (basically asking the ct to impose an exhaustion requirement)
C:  Can not have an issue exhaustion rule b/c no statute or regulation required issue exhaustion 

Application – need exhaustion
 
FTC v. Standard Oil (deflecting premature judicial claims)
F:  FTC issued a complaint ag SoCal alleging that they had reason to believe that Socal and 7 other oil cos had used unfair bus practices to create an artificial oil shortage.  After the FTC denied Socal MTD, Socal sought direct JR.  
A:  Socal failed to exhaust its admin remedy - The ftc complain was not final agency action but merely a threshold determination that further inquiry is warranted
C:  SC refused to allow interlocutory review of the issuance of a complaint by the TC.  Most common use of the doc is to deflect premature judicial claims back to the agency

McGee v. US  (used to destroy potential legal claims)
F:  McGee had petitioned his local selective service board for classification as a conscientious objector.  The board denied his application.  McGee did not appeal.  Instead he avoided the draft and was convicted for that. 
C:  His failure to exhaust admin remedies barred him from asserting as a defense to his conviction that the board had incorrectly classified him.  His deliberate sidestep of the admin process of appeal directly frustrated the goal of ensuring that the Selective Service System have full opp to make a factual record and apply its expertise in relation to the registrants claim.

	JUDICIAL REVIEW OF ADMIN DECISIONS	
Issue 1:  Are administrative decisions reviewable?
APA 701a:  There is a general presumption of reviewability of agency action except when:
· Express preclusion of review:  when the statute precludes review explicitly
· Can still challenge via non-delegation or intelligent principle b/c reviewing Congress’s action not the agencies action
· Implied preclusion of review:  Agency action is committed to agency discretion by law.
· Statute drawn up in a way where there is no law to apply 
· Task w/o intelligent principle so can’t figure out what the agency was supposed to do 
Reason: b/c it is pure policy making

SI1:  If an agency action is subject to JR, what is the scope of that review?
APA 706: To the extent necessary to decision and when presented, the review ct shall decide all relevant q of law, interpret con and statutory provisions and determine the meaning or applicability of the terms of an agency action.  The reviewing ct shall:
1. compel agency action unlawfully w/held or unreasonably delayed and
2. hold unlawful and set aside agency action, findings and conclusions found to be:
a. Arbitrary, capricious, an abuse of discretion, or otherwise not in accordance w law
i. If it was based on a consideration of the relevant factors or if there was a clear error of jmt – narrow standard of review
b. Contrary to con right, power, priv or immunity
c. In excess of statutory jx, authority, or limitations or short of statutory right 
i. If agency acted w/in scope of their authority – deferential
ii. Might also need to have the Sec explan some of his reasoning to see if he acted w/in the scope of his authority and if the sec's action was justifiable under the applicable standard but can’t drag the admin in and ask him what he is thinking or ask for post-hoc rationalizations. 
d. w/o observance of procedure required by law
i. did agency action follow the procedural requirements 
e. Unsupported by substantial evidence in a case subject to sections 556 and 557 of the APA or otherwise reviewed on the record of an agency hearing provided by statute or
i. Applies to formal rulemaking
f. Unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing ct
i. Applies only when:
1. the action is adjudicatory in nature and the agency fact-finding procedures are inadequate 
2. issues that were not before the agency are raised in a proceeding to enforce non-adjudicatory agency action. 
In making the foregoing determinations, the ct shall review the whole record or those parts of it cited by party and due account shall be taken of the rule of prej error.

Notes:
· Deferential to agency
· The reviewing court makes decisions by looking at the whole record which means:
· Not just the parts of the record that support the agency action 
· The record consists of the information the agency had before it at the time it made its decision
· Post hoc rationalizations for agency action are disfavored b/c the agencys action is judged on the record available at the time the decision was made.
· There is no lineal order to each letter but some are more deferential than others

Summary of 706:
· Substantial evidence test applies to formal adjudication and formal rulemaking
· Arbitrary and capricious review is available in most other circ
· De novo review applies rarely -> only when new factual issues properly arise for the first time on JR or when agency adjudicatory procedures are inadequate.
· The record for the reviews is 
· The whole record that the agency had before it at time of review
· Post-hoc rationalizations are disfavored 

Application – APA 706(2)

Citizens to preserve Overton Park v Volpe (most through explanation of the section above - 706)
F: The Fed Aid Highway Act of 1966 forbid the taking of parkland or historic sites unless there is no feasible (and prudent) alternative to the use of such land and the highway project includes all possible planning to minimize any harm to such park or site resulting from such use.  John Volpe was Sec of Transportation and was called on to approve and did approve a controversial highway project in Memphis Tennesse that would go through Overton Park. The alternatives to go around the park were not accepted b/c it would have caused the displacement of more ppl and would cost more.  On march 5 the memphis city council passed a resolution opposing the location but after April 3 meeting w the fed Highway Admin - reversed and approved the route.  Two weeks later the Sec of Transportation reaffirmed the depts approval for the route.  As approved the highway would cut through the park 250 feet wide at its eastern end and 450 feet at the western end.  The citizens of preserve overton park - brought suit in District ct for western district of tenn to enjoin the release of fed funds for the project on the ground that Sec V had not complied w the fed highway act.  They argued that there is a feasible and prudent alt and that the Sec did not consider enough alts and made the wrong decision.
A:  First must ask is this entitled to JR?  Here the two exceptions to JR do not apply b/c there is no express prohibition on JR and indication that it is committed to agency discretion by law.   
It is not committed to agency discretion b/c the statute says the Sec "shall not approve any program ....." except in a few situations.  This does not mean the Sec has discretion to weigh the detriment to the parkland with the cost of other routes, disruption to others, etc but that the parkland should be given paramount importance and so the sec can not approve the destruction of parkland unless he finds that alt routes present unique problems.  Prudent and feasible cannot mean to weight the disruption to the ppl vs the disruption to the park bc then the ppl are always going to win and the highway is always going to go through the park.  So since ct finds that the agency action is reviewable they then look to see which a – f standard applies.  The court says e does not apply b/c this decision is not one of formal rulemaking.  Not F b/c that only works in two situations.   They also say that the sec does not need to make formal findings and that the  court can’t ask for post-hoc rationalizations or drag the Sec into the proceeding to ask what he is thinking.  So the only review left is A,C, or D.   So need to remand the case for the DC for plenary review of the Sec decisions based on the full admin record that was before the Sec at the time that he made his decisions.   The trial judge then needs to look at the admin record, look at the discussion of any alternatives and why they were denied.  If there are no admin records to look at then might demand agency to go back and create them.  However, can’t look at affidavits prepared for litigation first but only as a last resort to supplement the record.
C:  The court will not substitute its decision for the secretary and will always remand for the secretary to do more.  
Prof opinion:  Thinks that maybe this should be an area left to agency discretion b/c the agency is better equipped at making the decision of where a highway should go.  And that the fact that the Sec should decide if the highway plan is feasible and prudent that that gives the secretary a lot of room for discretion to make the choice. 
 
SI1:  When in the process does the court review the agency’s opinions?
RULE:  Admin action must be judged on the basis of the justification offered by the agency at the time it took the action in question 

SEC v Chenery (need to look at the records at the time)
F:  the dc held that the management of a public utility holding co undergoing restructuring could not convert shares of the old co that they had purchased in anticipation of the reorganization. The only justification offered was an alleged principle of fiduciary duty applied by cts of equity.  The Commission offered an additional justification based on the Public Utility Holding Co Act.
C: SC reversed saying that the SEC fid duty argument misread the judicial precedents and the grounds upon which an admin order must be judge are those upon which the record discloses that its action was based.  

SI2:  Can the court look into the mental process of the administrator?
RULE: inquiry into the mental process of admin decisionmakers is usuallly to be avoided.  

Camp v Pitts:  
R:  the failure to explain adequately the admin decision did not warrant a de novo hearing - the proper remedy was to obtain from the agency either through affidavits or testimony such additional explanations of the reasons for the agency decision as may prove necessary 

F:  There were questions about the legal adequacy of a decision by the comptroller of the Currency denying a national bank charter to the respondents.  The AC found the brief explanation for his decision unacceptable and remanded w/ instructions for a trial de novo where all parties could introduce evidence to supplement the admin record
A:  Here unlike in overton there was contemporaneous explanation of the agency decision - so the validity of the comptrollers action must stand or fall on the propriety of that finding, judged by the appropriate standard of review
C:  Reverse 
 
JUDICIAL REVIEW OF QUESTIONS OF LAW
Issue 1:  What are the two ways to review agency decisions of law?
MEAD RULE says:  Apply step one of Chevron to see if there is ambiguity, if there is then the level of deference given to the agency’s interpretation depends on:
Chevron rule – Usually applies to agency decisions on statutory construction arrived at in the course of formal rulemaking (notice and comment) and formal adjudication.  
Skidmore rule – Usually applies to agency statutory interpretations rendered less formally (policy statements, agency manuals, and enforcement guidelines all of which lack the force of law)
Note:
· Prof says not always going to be an even split like this.  There might be formal agency interpretations that are note entitled to Chevron deference -> need to look at the totality of the circumstances. 
· Barhhart v Walton indicated that whether a court should give Chevron deference depends in significant part upon the interpretive method used and the nature of the question at issue.  Need to also look at the totality of the circ including:
· the interstitial nature of the legal questions (the spaces in the regulatory framework that the agency should fill in). 
· the related expertise of the Agency
· the importance of the question to administration of the statute
· the complexity of that administration
· and the careful consideration the Agency has given the question over a long period of time

SI1:  What is the effect of having Skidmore deference?
· Confusion
· Over which deference to use
· Skidmore sets forth a sliding scale of deference to an agencies interp of a statute so in an era where stat law admin by fed agencies is pervasive -- this deference is a recipe for uncertainty, unpredictability and endless lit. 
· Artificially induced increase in informal rulemaking
· b/c informal rulemaking and formal adj are the only safe harbors 
· Agencies will now have high incentive to rush out barebone, amb rules construing statutory amb which they can then in turn further clarify through informal rulings entitled to Judicial Respect 
· Ossification of large portions of our statutory law 
· Under Chevron - amg are subject to ongoing agency clarification  however this flexibility will cease w/ the first judicial resolution 
· Under Skidmore - does not leave the matter win the control of the Exec branch for the future -- once the ct has spoken it becomes unlawful for the agency to take contradictory position -- the statute now says what the ct prescribes.

Application – giving the rules
Christensen v Harris County
R:  Chevron deference was due to agency decisions adopted after relatively formal proceedings that was not the case w/ less formal agency actions that should be entitled to respect but only to the extent that those interpretations have the power to persuade. 
· Formal actions:  formal adjudication and notice and comment rulemaking 
· Less formal:  interpretations contained in policy statements, agency manuals, and enforcement guidelines all of which lack the force of law.  

Barhhart v Walton (gives factors for using Chevron)
R:  That an agency previously reached its interpretation through means less formal than notice an comment rulemaking does not automatically deprive that interp of the judicial def otherwise due. 
F:  involved the meaning of SSA provisions respecting eligibility for disability benefits 
A: Mead indicated that whether a ct should give such deference depends in significant part upon the interpretive method used and the nature of the question at issue.  Then the court gave more factors in addition to formal not formal to determine if Chevron deference should be applied.

Application – when to use which one
U.S. v Mead Corp (apply skidmore)
I:  Does the tariff classification by the US customs service deserve deference? 
F:  The Harmonized Tariff Schedule provides that Customs shall under rules and reg prescribed by the Sec fix the final classification and rate of duty applicable to merchandise.  Mead imports day planners -- which were classified under HTSUS for years which meant no tariffs.  Then Customs changed its position saying that they were Diaries subject to a 4% tariff.  The customs office issued a letter that said diary meant a daily journal of past days events and a book including printed dates for daily memos and jottings (from Oxford dictionary).  They said that the broader def more reflects its commercial usage and that bound does not mean bookbinding but reinforcements or fittings of metal plastics. The agency wrote two letters first time saying the change and the second time saying the reasoning.  The agency said their interpretation should receive Chevron deference, meaning the definition only has to be permissible.  
A:  The SC said the agency gets no Chevron deference but would use Skidmore rule.  Here there are reasons why there should not be chevron deference: The ruling letter does not qualify under Chevron b/c Congress never expressly stated that these letters should have the force of law.  Precedential value alone does not add up to Chevron entitlement.  The agency itself does not show any indication that they ever set out w. law making pretense.  To give these classifications legal force would ignore the reality that 46 diff custom offices issue 10,000 to 15,0000 of them each year -> so by writing letters the agency can’t possibly be making laws.  The letters are subject to review by the international trade court where the court can do a de novo review and find new facts. What they are doing is more like interpretations contained in policy statements, agency manuals and enforcement guidelines.  Room for a Skidmore claim here where the scheme is highly detailed and customs can bring the benefit of specialized evidence to bear on the subtle qs of this case.  
C:  The tariff classification is eligible to claim respect according to its persuasiveness under Skidmore.  
D - Scalia:  Ct collapses the Chevron doc and by saying that agency discretion does not exist unless the statute expressly or impliedly says so and once it is determined that Chevron deference is not in order the uncertaininty is not at an end.  The ct has replaced Chevron w a test that does not give a concrete rule.   
Prof:  This is going to create lots of uncertainty.  Agencies are going to have to be more formal in decision making and do notice and comment rule making to be able to get more deference which is going to cost money and resources.  With Chevron, agencies could be agile in their zone of discretion and alter their interpretation but under Skidmore, once a court says a definition is correct, then there can be no other agency interpretation.  Under Skidmore, ambiguities are being decided by Courts not agencies – which is not what Congress intended.  

National Cable and Telecommunications Assn v Brand X internet Services (use Chevron)
F:  Congress has delegated to the commission the authority to execute and enforce the communications act and to prescribe such rules and regulations as may be necessary in the public interest to carry out the provisions of the Act.  Brand X argues that the Commissions interp is inconsistent with its past practice
I1:  Does the Chevron framework apply to the Commissions interp of the term telecommunications service? 
R: A cts prior judicial construction of a statute trumps an agency construction otherwise entitled to Chevron deference only if the prior ct decision holds that its construction follows from the unambig terms of the statute and thus leaves no room for agency discretion.  
A:  Judicial precedent can't foreclose an agency from interpreting an amb statute b/c that would allow the cts interp to override an agency's discretion and chevron says it is for agencies and not the cts to fill gaps. Agency inconsistency is not a reason to not use Chevron -> instead it might be a reason for holding an interpretation to be an arbitrary and capricious change form agency practice under the APA act.  
C1:  Agencies make the final interp of statutes
I2:  Was the Commissions construction of the definition of telecommunications service a 

SI1:  What standard of JR applies to pure questions of statutory interpretation?
CHEVRON RULE:  
· If Congress has directly spoken to the precise q at issue, then courts should defer to what Congress said in the statute.
· If the agency’s interpretation conflicts w/ Congress’s intent, the court should overrule the agency’s interp and replace it w/ Congress’s intent. 
· If Congress has explicitly left a gap for the agency to fill, then courts should defer to the agency’s interpretation unless the agency’s interpretation is arbitrary, capricious or manifestly contrary to the statute
· Ex: an express delegation of authority to elucidate a specific provision of the statute by regulation 
· Note the arb and capricious standard here is more deferential to the agency then the reasonableness standard in next bullet. (Congress wanted the agency to use their expertise in that area)
· If Congress has implicitly left a gap for the agency to fill the ct must defer to the agency’s interpretation unless the agency’s construction is unreasonable. 
· If implicit gap, ct cannot substitute its own construction of a statutory provision for a reasonable interp made by the admin of the agency

Notes:
· Deference to agency
· Might lead to delegation of more leg authority b/c can have vague statutes and since the law gives great deference to agencies and their own statutes then agencies will use those statutes to enact regulations. 
· Shows a stronger agencies state -- congress has abandoned a lot of leg to the agency
· Pure questions of statutory interpretation mean that the court is interpreting a word in the statute not applying the facts to specific situations. 

Application – Ambiguity 
Chevron U.S.A. Inc v Natural Resources Defense Council Inc (ambiguity and implicitly left to agency discretion)
F:  The clean air act required a permit program regulating new or modified major stationary sources of air pollution based on certain restrictions.  The businesses wanted to apply the bubble concept to the permit process where they would clean the smoke stacks collectively as if there was a bubble around them and the bubble can’t exceed a certain amt of pollution.   So the EPA says okay the meaning of source can change from a single smoke stack to a bubble smokestack. 
A:   For the plaintiff to win he need to argue that Congress expressly defined the word source using cannons of statutory construction.  Here the court finds that Congress did not expressly define the word source.  Instead they find that the leg history is silent and that the agency has consistently interpreted the word source flexibly. An initial agency interp is not carved in stone but to engage in informed rulemaking the agency must consider varying interp and the wisdom of its policy on a continuing basis.  Furthermore, policy supports the agency being able to make this interpretation b/c the agency’s interp represents a reasonable accommodation of manifestly competing interests and is entitled to deference (businesses vs clean air).   Perhaps congress wanted the admin to strike this balance thinking that those w/ great expertise and charged w/ the responsibility for admin the provision would be in a better position to do so.  Judges are not experts in the field and are not part of either political branch of the gov.  
C:  The epa's use of the bubble concept here is a reasonable policy choice for the agency and thus the court must defer to it since the EPA's def of the term source is a permissible construction of the statute which seeks to accommodate progress in reducing air pollution w/ economic growth. 

Reasons for Chevron:
· Prefer agency interp b/c the agency is subject to oversight by the politically acctable chief exec 
· Agencies are often better at discovering congressional intent and almost always better at making policy than cts 
· Since the SC can only render a small number of decisions each year the Chevron rule -- will reduce the likelihood of intercircuit conflict. 
Criticism of Chevron
· Indep judicial review is necessary to safeguard ag admin capitulation to special interest groups
· Incompatible w/ the nondel doctrine 
· Going to deter pl actions in this area 
· Agency in no better position to understand a congress intent 
· All depends on how willing the ct is to apply the constructions of statutory construction in step one to either find express congressional intent or ambiguity.

Young v Comm Nutrition Institute
F:  ct found ambiguity in a section of the FDC Act dealing w/ the power of the FDA to set tolerance levels for poisonous or deleterious substances in food.  The statute read, "if it finds that there are harmful substances in a food, it shall promulgate regulations limiting the quantity therein or thereon to such extent as it finds necessary for the protection of public health. The FDA refused to promulgate a tolerance level for a particular carcinogen, claiming that the to the extent clause modified the word shall.  
C:  A majority of the SC found sufficient ambiguity to defer to the FDA's inter

Babbit v Sweet Home (ambiguity and agency reasonably filled gap)
F:  Endangered Species Act of 1973:  directs the Sec of the Interior to designate species of fish and wildlife that are endangered and to take actions to protect those species.  Section 9 makes it unlawful for anyone to take any such species and then defines take as "harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect..."  In 1975 the Sec issues a reg defining harm to include significant habitat modification or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding or sheltering.  A group of landowners and loggers challenged the declaration holding it inconsistent with the Act
A:  Here congress was ambig and so need to see if the agencies interpretation is reasonable.  Here there are three reasons for concluding that the sec's act is reasonable:
· An ordinary understanding of the word harm supports it (dictionary)
· The broad purpose of the ESA supports the sec decision to extend protection ag activities that cause the precise harms congress enacted the statute to avoid.
· The fact that Congress in 1982 authorized the Sec to issue permits for takings that section 9 would otherwise prohibit strongly suggests that Congress understood to prohibit indirect as well as deliberate takings.
Stevens looks at the dictionary and looks at the purpose of the statute which is to protect endangered species and not protecting them if we let ppl hurt their habitat.  When enacting the ESA, Congress delegated broad admin and interpretive power to the Sec.  When congress has entrusted the Sec w/ broad discretion we are esp reluctant to substitute our views of wise policy for his.  
C:  Here there was ambiguity and discretion left to the agency to interpret. 
D - Scalia: Take as a term of art deeply embedded in the statutory and common law concerning wildlife -- describes a class of acts (not omissions) done directly and intentionally (not indirectly and by accident) to particular animals.  Harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, and collect are all affirmative acts which are directed immediately and intentionally ag a particular animal.  The agencies additional interpretation of the word harm does not mesh with these affirmative acts of harm.   In conclusion the word take is not ambiguous so can’t have agency interpretation. 
Prof alternative explanation:  ex of interstitialness – Congress intended take to have a broad definition and intended the agency to articulate the species of actions that take an animal. 

National Cable and Telecommunications Assn v Brand X internet Services (use Chevron) – did not go over in  class
F:  Congress has delegated to the commission the authority to execute and enforce the communications act and to prescribe such rules and regulations as may be necessary in the public interest to carry out the provisions of the Act.  Brand X argues that the Commissions interp is inconsistent with its past practice.  The issue was whether cable cos providing cable modem service are providing a telecommunications service in addition to an information service.  Commission first said that the cable modem service is an information service and not a telecommunications service.  Then the commission also had to figure out if cable broadband internet providers offer telecommunications.  The commission concluded that the service was not a telecommunications service since the consumer uses the high speed wire always in connection w/ the information-processing capabilities provided by the internet acccess and b/c the transmission is a necessary component of internet access. 
A2: 
Step 1 of Chevron:  there is an ambiguity b/c offer can mean a stand alone offering of telecommunications (an offered service that from the user's perspective transmits messages unadulterated by comp processing).  Looked at the ordinary def of the word offering and the history of the communications act.  But an offer can also mean what the consumer perceives to be the integrated finished product even to the exclusion of discrete components that compose the product.   So the ambiguity is whether the products here are functionally integrated like the components of a car) or functionally separate (like pets and leashes) and that q turns not on the lang of the act but on the factual particulars of how the internet works and how it is provided which are qs that chevron leaves to the Commission.  
Step 2:  The commission reasonably concluded that the consumer cannot purchase internet service w/o also purchasing a connection to the Internet and the transmission always occurs in connection w/ an info processing.  The Commissions construction was a reasonable policy choice for the commission to make at Chevron's second step.  It is not unreasonable or an arb and capricious departure from agency policy even though it is inconsistent w/ its treatment of DSL service.  Agencies are allowed to change course if it adequately justifies the change.   Here the agency changed its decision based on changed market conditions that warranted different treatment of facilities based cable cos providing internet access. From their first decision to this current one there are more internet transmission services and so concluded that broadband services should exist in a minimal regulatory environment that promotes investment and innovation in a competitive market.
C2:   Agencies can change their interpretations of meanings of statutes under Chevron deference. 

Application – no ambiguity
INS v Cardoza Fonseca (no ambiguity – less deferential to agency)
F:  Ct refused to find ambiguity in a provision of the Refugee Act of 1980 authorizing the INS to grant asylum to an alien b/c of a well founded fear of persecution.  
A:  The ins had interpreted it to mean that the provision required a clear probability that an asylum applicant's life or freedom would be threatened.  The ct interp the act's plain lang and leg history to require a broader, more subjective test and found that Congress did not intend the two standards to be identical.

MCI Telecommunications Corp v American Telephone and Telegraph (no ambiguity b/c used cannons of statutory interpretation)
F:  In 1934, Congress created the Commission b/c ATT held a virtual monopoly over the nations telephone services.  Congress than authorized the commission to regulate the rates charged for communication services to ensure that they were reasonable and nondiscriminatory.  In the 1970s: the commission reduced entry costs for competitors to facilitate competitive entry and reduce ATTs monopoly.  As a result, Att had to file their tarriff’s but all other carriers didn't have to including MCI and ATT was mad at this.  The commission denied ATTs complaint saying that the rule was substantive and that MCI was complying with their rules.  ATT petitioned that the Commission lacked authority to create these of permissive detariffing (where non dominant carriers don’t have to file but dominant ones do).  The statute said that every common carrier had to file w/ the commission and that, "the commission may in its discretion and for good cause shown, modify any requirements made by or under the authority of this section either in particular instances or by general order applicable to special circumstances or conditions.”  The parties are disputing the meaning of the phrase "modify any req".  MCI argues that the word modify entitles the Commission to have the authority to make even basic and fundamental changes in the scheme created by that section.  As a result, that establishes sufficient ambiguity to entitle the commission to deference in its acceptance of the broader meaning which in turn requires approval of its permissive detariffying policy. Agency says non dom don't have to file and dom do have to file  - can FCC do this? 
A:  First the court looks to see if Congress has directly spoke on the issue.  To do this the court tries to figure out the meaning of the word modify. To do this it, looks at dictionary definitions, purpose of the act/the reason for the reg, the history of the act and Interstate Commerce Act b/c they were directed to the same things, they were the same kind of legislating.   Looking at the dictionary the court decides that modify means to change moderately or in minor fashion.  Since the court did not find ambiguity, then the agency cannot create its own interpretation of what the word modify means. As a result, the commission’s permissive detariffying policy can be justified only if it makes a minor change.  Here, the tariff filing req is at the heart of the statute.  If the agency were to get rid of it, then that would be a fundamental revision of the statute changing it from a scheme of rate regulation in long distance common carrier communications to a scheme of rate regulation only where effective competition does not exist. 
C:  No ambiguity in modify so can only modify a little and here they modified a lot. 
D-Stevens: To define modify the ct turned to the dictionary which can be useful in statutory interp but they are no substitute for close analysis of what words mean as used in a particular statutory context.  The commission’s decision to exempt non-dominant carriers is a rational and measured adjustment to novel circ one that remains faithful to the core purpose of the tariff filing section.  Blacks law dictionary - defines modification as a change an alteration which introduces new elements into the details or cancels some of them but leaves the general purpose and effect of the subject matter intact.  The commission’s permissive detariffying policy fits comfortably w/in this common understanding of the term 
PROF:  The tools of statutory interpretation (dictionary def, organization of sentence, history and meaning of word, leg intent) are used to avoid the real meaning of Cheveron. 
Prof – also an example of rate regulation a type of agency behavior 

FDA v Brown and Williamson Tobacco Corp (no ambiguity b/c of congress’s history of regulation in this area)
F:  The FDCA granted the FDA the authority to regulate drugs and drug devices.  The Act also grants the FDA the authority to regulate so-called "combination products," which "constitute a combination of a drug, device, or biologic product."  The FDA issued a rule designed to prevent the marketing of tobacco product to young ppl.  The tobacco industry challenged the rules on the grounds that the structure and history of the act precluded an interp that it authorized the FDA to regulate tobacco products.
A:   Here the court did not look at the plain meaning of the statute to figure out if there was ambiguity but instead looked at other tools of interpretation such as the structure of the statute and overall purpose of congress, w/o looking at the statutory language.  The court said can’t look at the statutory words only b/c the meaning or ambiguity of certain words or phrases may only become evidence when placed in context. The meaning of one statute may be affected by other Acts, particularly where Congress has spoken subsequently and more specifically to the topic at hand.   Viewing the FDCA as a whole one of its core objective is to ensure that any produce regulated by the FDA is safe and effective for its intended use.  These findings logically imply that if tobacco products were devises under the FDCA, the FDA would be required to remove them from the market.  Congress however has foreclosed the removal of tobacco products from the market and instead has generally regulated the labeling and advertisement of tobacco products itself.  Congress has acted ag the backdrop of the FDAs consistent and repeated statements that it lacked authority under the FDCA to regulate tobacco absent claims of therapeutic benefits by the manufacturer.  Also, Congress has considered and rejected bills that would have granted the FDA such jx.  The consistency of the FDA's prior position bolsters the conclusion that when congress created a distinct reg scheme addressing the subject of tobacco and health it understood that the FDA is w/o jx to regulate tobacco products and ratified that position.  The court is obliged to defer not to the agency's expansive construction of the statute but to Congress's consistent jmt to deny the fda this power.  
C:  The FDA does not have the discretion to decide this regulation
Prof:  If you look at the plain meaning of the statute then the FDA could regulate tobacco b/c cigarettes are drug delivery devices.  So instead this is just a way of the court retracting part of Chevron by not finding ambiguity through using more ways of statutory interpretation and not just relying on plain meaning. 

Application – step 2 of test – finding of ambiguity
RULE: 
· If explicit gap – the court will defer to the agency’s interpretation as long as it is not arbitrary, capricious or manifestly contrary to the statute.
· More deference than an implicitly left gap
· If implicitly left gap - ct will defer to the agency’s interpretation unless the agency’s construction is unreasonable. 
· A reasonable interpretation is one where that precludes the court from substituting its jmt for that of the agency.

Okay interpretations
Household Credit Services inc v Pfenning (express delegation of power)
I:  Was the Fed Reserve Board's regulation Z, excluding overlimit fees from the definition of finance charges that must be disclosed to credit card customers in a particular form, a valid interp of the Truth in Lending Act?
A:  The act is ambiguous and Congress had expressly delegated power to the Fed Reserve Board to fill the gap left by the ambiguity.  So in light of the express delegation of power to fill gaps the Fed Reserve Board Reg was valid unless it was arbitrary, capricious or manifestly contrary to the statute.  Here is diff from Chevron b/c Chevron applies only with regard to inadvertent ambiguities that result in implicit delegations of gap filling power to agencies. 

Barnhart v Walton (longstanding interpretation gets deference)
F:  The ct will normally accord particular deference to an agency interp of longstanding duration 
CC - Scalia - when there is a range of permissible interpretations then the agency is free to move from one to another so long as the most recent interpretation is reasonable - its antiquity should make no difference

Smiley v Citibank (delayed interpretation okay)
F:  pl argued that an inter rendered over 100 yrs after the enactment of the statute was entitled to no deference 
A:  100 yrs later makes no difference there is a presumption that congress understood that the ambiguity would be resolved first and foremost by the agency and desired the agency rather than the ct to possess whatever degree of discretion the ambiguity allows

Not Okay interpretations – b/c SC had already ruled on the issue or outside their jx
Maislin Industries Ince v Primary Steel Inc (prior interpretation approved by SC)
F:  the Ct refused to defer to an ICC interp deviating from a prior agency interp that had been upheld by the SC and applied consistently by the agency for many years 
A:  Once we have determined a statutes clear meaning we adhere to that determination under the doctrine of stare decisis and we judge an agency's later interpretation of the statute ag out prior determination of the statutes meaning

Lechmere inc v NLRB (can’t change interp to one already rejected by SC)
F:  ct held that Chevron deference was inappropriate where the agency was attempting to change its interpretation to one that had already been rejected by the SC decades earlier. 

Adams Fruit Co v Barrett (interpretation assigned to the court)
 F:  the sec of labor issued a rule declaring that the state remedy be exclusive in such a case and so a migrant farm worker injured on the job could not obtain damages for his injuries in a private action under the Fed Migrant Seasonal Ag Workers Protection Act because he had already recovered under a state workers comp statute
C:  the SC did not defer  b/c the Ct found no ambiguity in the act and even if the act were ambiguous it would be inappropriate to defer to the agency because while the agency has a delegated duty to promulgate implementing regulations the enforcement of the act and the regulations.  That question is assigned to the cts in private civil action so the agencies inter is not w/in the scope of delegated powers 

Mississippi Power and Light Co v Mississippi (could interpret)
I:  Does fed law regulating the generation of wholesale electricity preempt certain state reg actions? 
F:  The Fed Energy Regulatory Commission had expressed the view that the fed statute should be interp that fed law preempts state law in this areas.  
C:  the SC agreed w the Fed Energy Commission 

SI1:  Should a reviewing ct defer to an agency's interp of one of its own regs? 
RULE:   Courts should defer to an agencies interp of its own regulations but not under Chevron deference -> see Seminole Rock

Martin v Occupational Safety and Health Review Commission 
F:  Dispute over allocation of interpretive authority between two admin agencies the Sec of Labor and OSHRC
A:  b/c the sec promulgates the standards the Sec is in a better position than is the commission to reconstruct the purpose of the regulations in question.  Consequently, the Sec is more likely to develop the expertise relevant to assessing the effect of a particular reg interpretation.  We presume that Congress intended to invest interpretive power in the admin actor in the best position to develop these attributes 
C:  should defer to agency's interp of its own ruels b/c 

SI3:  What level of review should courts give to agency statutory interpretations rendered less formally then in the course of rulemaking and adjudication?
SKIDMORE DEFERENCE:  Rulings, interpretations and opinions of agency are not controlling upon the courts but do constitute a body of experience and informed jmt to which the courts may resort to for guidance.  Weight will be given to those interpretations only to the extent that those interpretations have the power to persuade based on:
· The thoroughness evidence in its consideration
· The validity of its reasoning
· Its consistency w/ earlier and later pronouncements 
Note:
· Less deferential than Chevron deference
· Chevron said that the agency can fill a gap left by Congress 
· Skidmore says interpretation will be persuasive not controlling. 
· Prof:  This is not really deference at all b/c the court is saying if they think the agency made a good decision they will agree but if it is a bad decision they won’t.  Thus this is more like de novo review and not deference.
· Skidmore gives no deference beyond the power to persuade. 
· Mead might be saying still need to do step one to see if the statute term is ambig and if so then need to see if Skidmore deference or Chevron apply.

Application - Skidmore
U.S. v Mead Corp (apply skidmore b/c concerned a ruling letter – not made through the formal process of rulemaking or adjudication)
F:  The Harmonized Tariff Schedule provides that Customs shall under rules and reg prescribed by the Sec fix the final classification and rate of duty applicable to merchandise.  Mead imports day planners -- which were classified under HTSUS for years which meant no tariffs.  Then Customs changed its position saying that they were Diaries subject to a 4% tariff.  The customs office issued a letter that said diary meant a daily journal of past days events and a book including printed dates for daily memos and jottings (from Oxford dictionary).  They said that the broader def more reflects its commercial usage and that bound does not mean bookbinding but reinforcements or fittings of metal plastics. The agency wrote two letters first time saying the change and the second time saying the reasoning.  The agency said their interpretation should receive Chevron deference, meaning the definition only has to be permissible.  
A:  The SC said the agency gets no Chevron deference but would use Skidmore rule.  Here there are reasons why there should not be chevron deference: The ruling letter does not qualify under Chevron b/c Congress never expressly stated that these letters should have the force of law.  Precedential value alone does not add up to Chevron entitlement.  The agency itself does not show any indication that they ever set out w. law making pretense.  To give these classifications legal force would ignore the reality that 46 diff custom offices issue 10,000 to 15,0000 of them each year -> so by writing letters the agency can’t possibly be making laws.  The letters are subject to review by the international trade court where the court can do a de novo review and find new facts. What they are doing is more like interpretations contained in policy statements, agency manuals and enforcement guidelines.  Room for a Skidmore claim here where the scheme is highly detailed and customs can bring the benefit of specialized evidence to bear on the subtle qs of this case.  
C:  The tariff classification is eligible to claim respect according to its persuasiveness under Skidmore.  
D - Scalia:  Ct collapses the Chevron doc and by saying that agency discretion does not exist unless the statute expressly or impliedly says so and once it is determined that Chevron deference is not in order the uncertaininty is not at an end.  The ct has replaced Chevron w a test that does not give a concrete rule.   
Prof:  This is going to create lots of uncertainty.  Agencies are going to have to be more formal in decision making and do notice and comment rule making to be able to get more deference which is going to cost money and resources.  With Chevron, agencies could be agile in their zone of discretion and alter their interpretation but under Skidmore, once a court says a definition is correct, then there can be no other agency interpretation.  Under Skidmore, ambiguities are being decided by Courts not agencies – which is not what Congress intended.  


National Labor Relations Board v. Hearst Publications Inc (maybe more like Chevron deference especially in the application of the law)
R:  When the question is one of specific application of a broad statutory term in a proceeding in which the agency administering the statute must determine it initially the reviewing cts function is limited but when the question evolves one of everyday experience then the decision belongs to the agency. 
F:  NLRB had ordered Hearst to bargain collectively w/ its newsboys based on a finding that the newsboys were employees of Hearst.  Hearst argued that the statute should be interp to incorp the CL distinction between employees and indep contractors and that under that test the newsboys were indep contractors.  NLRB argued for a different def - one more tailored to the Acts distinctive purposes of protecting workers in subordinate bargaining positions and promoting labor peace
A: Here the definition of employee is for the courts to determine.  The court used statutory interpretation to determine that it would not use the tort definition of employee for employee statute under labor laws.  The court found this through de novo review.  However, the court was more deferential (Chevron deference b/c allowing the agencies reasonable interpretation of the statute to be controlling) about the application of the word employee to the industry.  The agency can determine if particular newspaper venders were employees.  The court in this part of the decision was deferential to the agency b/c this involves a question of specific application of a broad statutory term, so the courts function is limited. It is w/in the agencies discretion to figure out who is an employee b/c the policy behind the agency is to give workers rights.
 
Skidmore v. Swift and Co (agency gets modest degree of deference)
F:  7 private firefighters in Swift meat packing plant sued to recover payment for overtime worked. They claimed that time spent in the fire hall at night while on call to respond to alarms was working time under the FLSA and thus entitled them to pay.  The Admin filed amicus brief that interpreted the statute to exclude sleeping time but include waking on-duty time w/in the definition of working time. 
A:  The agency has the power to learn about the conditions in industries and to bring injunction actions to restrain violations (advisory and enforcement powers).  Here the agency wrote down how it would enforce its duties in an informal interpretative bulletin and in informal rulings.  The admins policies are made in pursuance of official duty based upon more specialized experience and broader investigations and information than is likely to come to a judge in a particular case.  
C:  Deferred to the agency. 

Comparing Hearst and Skidmore
· Cts gave more deference to Hearst than Skidmore based on Congress original delegations:
· Hearst:  Agency had
· Explicit Rulemaking power
· Exclusive Adjudicative Power (w/ appellate style review by courts)
· Skidmore:  Agency had
· Advisory powers 
· Private enforcement of overtime claims the norm 
  
JUDICIAL REVIEW OF QUESTIONS OF FACT OR POLICY
Issue 1:  What standard of review is appropriate when cts are reviewing findings of fact or determinations of policy? 
RULE:  The courts use three types of review
· Arbitrary and capricious standard – applied to informal rule making and informal agency action
· The substantial evidence test – used in formal rule making and adjudication
· De novo trial provision – rarely used

DENOVO REVIEW
RULE:  Under 706 (F):  Denovo review applies when
· When the action is adjudicatory in nature and the agency factfinding procedures are inadequate 
· When issues that were not before the agency are raised in a proceeding to enforce nonadjudicatory agency action 
· More common category

Notes:
· De Novo review barely happens for agency determinations of fact or policy 

Application 
Criminal trials
· The Dept of Justice makes determinations of fact or policy in investigating a crime and those determinations receive absolutely no weight or deference
· Cts have been reluctant to interpret congressional ambiguity or silence in civl regulatory statutes as calling for trial de novo. 
· Instead reviewing cts go to great lengths to remand to the agency to augment the admin record rather than engage in factfinding at the judicial level.

Civil Regulatory Statutes
· Congress sometimes expressly provides for de novo judicial enforcement of civil regulatory statutes 
· Ex:  EEOC concluded that an employment discrim complaint has merit and is unable to secure consensual conciliation it may bring a civil action in federal district ct ag the offending party -> the DC conducts a trial de novo. 

THE SUBSTANTIAL EVIDENCE TEST
RULE:  APA 706(e) says the substantial evidence test is the standard of review for findings of fact in:
· formal agency adjudication
· formal rule making under APA 556 and 557
· when the enabling acts specifies that the substantial evidence test applies to that particular agency’s informal rulemaking.  
· Sometimes applied to informal rulemaking (abnormality)
 
SI1:  What is the substantial evidence test?
RULE:  Substantial evidence means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion
· more than a mere scintilla
· it must do more than create a suspicion of the existence of the fact to be established.  It must be enough to justify if the trial were to a jury a refusal to direct a verdict when the conclusion sought to be drawn for it is one of fact for the jury.
Note:
· same standard used to submit an issue to a jury 
· court must look at whole record and not only the evidence supporting the agency’s decision
Application
Universal Camera v NLRB (must give wait to the ALJs findings of fact unless there is substantial evidence to overturn those findings)
F:  The NLRS's NY regional director brought a proceeding ag the Universal Camera Corp for discharging an employee, Imre Chairman, in retaliation for exercising his rights under the Labor Act.  Universal claimed that Chairman was fired for an unrelated act of insubordination and not for helping the disgruntled workers and testifying in court against Universal.  Chairman had supported a group of Universal Camera maintenance workers who were seeking representation under the Act.  Chairman's support included giving the group advice and assistance.  On Nov 1943 he testified on their behalf and in opposition to the co.  Later that day his superior, Kende, reported Chairman for having given "false testimony" at the representation hearing .  The next day the Personnel manager, Weintraub, investigated Chairman's work and history and found nothing.  On Dec 30, 1943:  Chairman and Weintraub got into a fight were there is a dispute as to resolution.  Chairman says the two shook hands and parted amicably and Weitraub says Weintraub ejected Chairman from the plant.  The next day, Politzer was informed and told that he should fire Chairman b/c Chairman falsely accused Weintraub of being drunk and had refused to obey his order. Politzer said that he had already discussed the incident w/ Chairman and that Chairman had offered to resign in 10 to 12 days.  Politzer refused to fire Chairman so Weintraub took it to Kende who then made Politzer file a termination slip stating that Chairman was discharged for misconduct.  NLRB argues that the month long delay between the dismissal and the dec 30 incident showed that the incident as a mere pretext for dismissal which was really motivated by anger at Chairman for having testified at the prior representation hearing. 
ALJ found that Chairmans firing was not based on animus due to Chairmans testimony but on an evaluation of his insubordination.  So even though the ALJ found that W and C shook hands, W remained angry at C for insubordination.  That Politzer made an honest mistake in telling W that C was going to resign which explains the month delay.  
BOARD reverses ALJ because thinks the time lapse between the confrontation and the firing is too long and does not have a good explanation, and that Politzer and Weintrab are not credible witnesses and neither is the evidence that Politizer told W that C would resign.   As a result, the board holds that the Chairman firing was based on animus due to his NLRB testimony, insubordination was a pretext.  To make this decision the board looked at all paper work that was infront of the ALJ not just the ALJs report.   
CIRCUIT CT said that it could not formulate an appropriate standard of review that woud take the ALJs decision into account and remain consistent w/ the requirements of the substantial evidence test.  As a result, the AC said they could not look at the ALJs report b/c it was rejected by the Board.  
A:  The SC said that a reviewing court can set aside a decision made by the board when it can find substantial evidence of doing so by looking at the record as a whole, including the evidence that opposes the Boards view.  The board findings are entitled to respect but they must be set aside when the record before a AC clearly justifies that action such as the testimony of W or its informed jmt on matters w/in its special competence.  In order to make a determination the AC can look at the ALJs report.  This recognizes that evidence supporting the ALJs conclusion may be less substantial when an impartial, experienced examiner who has observed the w and lived with the case has drawn conclusions different from the Boards than when he has reached the same conclusion.  In conclusion the ALJs order becomes evidence that the reviewing court looks at to see if the Board made the correct decision. 
C:  The case is remained back to the Circuit court who decides that the Board was wrong b/c they were not in as good a position as the ALJ to decide which witnesses were more likely to be telling the truth in this labor dispute.  An ALJs finding on veracity must not be overruled w/o a very substantial preponderance in the testimony record.  Here there is no such strength in the record and so the Board should have dismissed the complaint.

Take aways:
· A reviewing ct must take the ALJs opinion into account when deciding whether agency conclusions are supported by substantial evidence (must review the records as a whole)
 
Application – Substantial evidence test and informal rulemaking
· Really celebrated but anomalous – rarely happens 

Industrial Union Dept, AFL-CIO v. American (when promulgating a standard the agency needs to support its decision w/ substantial evidence that is best available when the statute calls for findings of substantial evidence.)
F:  OSHA has to set standards for toxic chemicals in the workplace - but this creates priority setting problems so section 6G says, "in determining the priority for establishing standards under this section, the secretary shall give due regard to the urgency of the need for mandatory safety and health standards."  The agency interpreted this to mean that the most serious hazards must be addressed first.  The National Institute for OSHA (NIOSHA) assists in this.  OSHA has not always followed NIOSHAs advice.  When OSHA does not listen to NIOSHA it appts an advisory committee composed of representative of labor and employers to recommend standards. After getting their recommendations OSHA publishes an advance notice of proposed rulemaking to elicit public comments.  After hearings - the proposed standards go back to the attys and technical staff of OSHA for reconsideration.  The act requires that w/in 60 days of the final hearing, OSHA either publishes a standard in the Fed Register or determines that no new standard is needed. In 1977 NIOSH issued a report for OSHA to lower the PEL for benzene to 1ppm based on studies that linked that chemical to leukemia.  However, the American Petroleum Institute said that there was a relationship between the two but a 10 ppm standard was safe.  Sine it was hard to determine the answer to this conflict, OSHA decided to rely on a science policy jmt that there is no safe level of exposure to a carcinogen.  As a result, they adopted a 1ppm as the lowest feasible level for benzene, the Sec of Labor stated that he was not willing to wait for the emergency of future evidence before setting the standard, because the costs to workers from delay outweighed the benefits of waiting for more data.  The 5th Circuit finds that OSHA exceeded its authority b/c they had no met their burden of proof for changing the standard.    
A:  The SC agreed with the 5th circuit that OSHA did not meet its standard of proof.  The new standard is an expensive way of providing only a little bit more protection for only a small number of employees.  They did not show an estimate of how significant the risk would be at levels of 10 ppm and their justification for levels below 10 ppm was even sketchier.  They only had one study and concluded that could not prove a rel between low levels of benzene exposure and leukemia b/c all three workers had been exposed to a number of other potentially carcinogenic chemicals (methodical problems).  The studies that used between 10-25 ppm levels only showed chromosome abnormalities  (which might not be enough to argue that’s enough to cause cancer).  As a result, they agency would have to wait longer to get proven data but that would be a bad public policy decision. The statute puts the burden on the agency to show on the basis of substantial evidence that it is at least more likely than not that long-term exposure to 10 ppm of benzene presents a significant risk of material health impairment.  Congress wanted the agency to have this burden.  So the agency must determine what it considers to be a significant risk but does not have to prove this with scientific certainty but on the best available basis.  This lowers the substantial evidence standard but need to b/c of policy reasons.  
C: Remanded for showing of substantial evidence for changing standard. 
Prof:  This was a bad delegation.  Congress should have delegated more specifically and clearly articulated the standard b/c as is they built an unworkable standard.  The standard is unworkable b/c they asked for a risk assessment in an area of policy making where the evidence is inconclusive.  There is not enough evidence yet to accurately predict what the standard should be.  On remand the agency really can’t do much more.  They can write another report.  
Prof:  This case applies the wrong law – this is not a substantial evidence case but a Chevron/Mead case.  Can argue that this is a question of law and that the court should have more deference to the agencies expertise in this area.   
 
ARBITRARY AND CAPRICIOUS TEST
RULE:  Courts usually review agency policy decisions under the arb and capricious test, which applies to informal rulemaking and informal agency action (APA 553).  

SI1:  What do courts do when performing arb and capricious review?
RULE:  Courts must keep in mind that while the inquiry is searching and careful, the standard of review is a narrow one and the court is not empowered to substitute its jmt for that of the agency. To find that the agency’s action is arb and capricious, the court must find that the agency relied on factors which: 
· congress has not intended the agency to consider (apply the correct legal standard)
· entirely failed to consider an important aspect of the problem (consider the relevant factors)
· Offered an explanation for its decision that runs counter to the evidence before the agency (consider alternatives to their proposals)
· Or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise (explain their conclusions on issues raised in the decision making process)
 
Application – arb and capricious – not deferential to agency
Motor Vehicle Manufacturers Assoc v State Farm Mutual Automobile Insurance Co (high standard of arb and cap)
F:  National Traffic and Motor Vehicle Safety Act created to reducing traffic accidents and death injuries to persons resulting from traffic accidents.  They could issue motor vehicle safety standards.  During the 70s two types of crash protection tech emerged:  the automatic seatbelt and airbags.  The NHTSA proposed a law (208) that required the installation of passive restraints in large cars after 1982 and small by 1984.  But the manufacturers could decide which to install.  In 1981 they rescinded the passive restraint requirement in 208.  The rule was rescinded b/c Regan came to power and said that this rule would hurt the auto industry.  However, the agency said that it was no longer able to find as it had in 1977 that automatic restraint reqs would produce significant safety benefits.  Manufactures has chosen automatic seatbelts in 99% of car and so the lifesaving potential of airbags would not be realized and the overwhelming majority of passive belts planned to be installed by makers could be detached easily and left that way permanently.  The minimum safety would not warrant the cost of implementation.  
A:  The court holds that the agency’s rescission of the law is arbitrary and capricious b/c the agency failed to think about alternatives such as continuous seatbelts or removing the option of seatbelts from the law so that car makers would have to install airbags.  Finally, even if the rule remained the same, 20-50% of motorists wear seatbelts and so there are some grounds to believe that seatbelt use by occasional users will be substantially increased by the use of detachable seatbelts.  
C:  An agency changing its course must have a reasoned analysis and the agency has failed to supply the requisite reasoned analysis.
Prof:  Does not think this is arb and capricious review but is more than arb and capricious review b/c ususally arb and capricious means was the agencies decision rational but here they want the agency to look at alternatives.
D - Rehnquist:  The agencies changed view seems to be related to the election of Regan but as long as the agency remains w/in the bounds est by congress it is entitled to assess admin records and evaluate priorities in light of the philosophy of the admin

Application – not arb and capricious – deferential to agency
Federal Communications Commission v National Citizens Comm for Broadcasting
F:  involved a challenge to an FCC rule prospectively prohibiting daily newspapers from obtaining licenses to operate radio or tv stations in the same market area.  In its rule the FCC expressly refused to apply its new policy to require divestiture of most existing newspaper broadcast combos.  Citizens challenged the decision to grandfather existing combinations as arb and cap
C:  Clause is okay b/c based on jmtal or predictive nature.  Complete factual support in the record for the commissions jmt or prediction is not possible or required "a forecast of the direction in which future public interest lies necessarily involves deductions based on the expert knowledge of the agency”

Baltimore Gas v. NRDC
F:  Involved a rule that stated that in conducting cost benefit analyses for determining the environmental impact of future nuclear power plants it would assume zero release of spent nuclear fuel.  Even though no such zero release method of waste storage was then in use, the commission predicted that a safe method would be found before the need arose to store spent radioactive fuel from any plant to be licensed in the future.  The commission made this finding on the strength of sci estimates of the suitability of deep salt beds as long term repositories for radioactive waste.  
C:  A review ct must remember that the commission is making predictions, w/in its area of special expertise, at the frontiers of science.  When examining this kind of sci determination, as opposed to simple findings of fact, a reviewing ct must generally be at its most deferential 

WWHT v FCC
F:  the FCC had summarily denied a rulemaking petition with a brief statement of its reasons.  The agency had neither conducted an extensive investigation nor given the public notice and an opportunity to comment, as the SEC had done in NRDC.  
C:  the Agencys action was subject to review but the scope of the review was very narrow
 
JUDICIAL REMEDIES FOR UNLAWFUL AGENCY ACTION 
Issue 1:  What happens when a court find agency error?
RULE:  Once a reviewing ct has determined that an admin agency made a legal error, the customary recourse is to vacate the admin action and remand to the agency for further proceedings consistent w/ the review cts opinion

SI1: Will a reviewing ct vacate but not remand? 
RULE:  Only in exceptional situations in which crystal clear board errors render a remand an unnecessary formality.

NLRB v. Food Stores Employees 
F:  After the NLRB determined that an employer had committed an unfair labor practice by harassing union organizers the union asked the board to order the employer to reimburse the union for its lit expenses and excessive organizational expenses.  The Board refused.
C:  SC reversed the appeals ct decision ordering the employer to reimburse.  It said that the AC had exceeded it authority in issuing the order and that instead it should remand to the Board for further proceedings consistent w/ the decision 

Rivera v Sullivan
F: the 2nd circ reversed a decision of the Sec of Health that Rivera was ineligible for SSD benefits.  The ct found a lack of subst evidence to support the Secs finding that there was work for Rivera was qualified and which she was physically capable of performing. Did not remand and instead demanded an immediate award of benefits.

SI2:  Will a ct remand w/o vacating? 
Not yet decided by SC

Checkosky v Sec (DC circuit only)
F:  SEC suspended two accts from practice before the commission for two years for improper professional conduct.  
C:  They remanded to the SEC for a more adequate explanation of its interpretation of its rule and its application to the case but did not set aside the suspension order 
  
	ADMINISTRATIVE FUNCTIONS:  POLICY MAKING AND ADJUDICATIONS	

OVERVIEW OF POLICYMAKING	
Issue:  What are the types of policy making?
· Formal adj
· Informal rulemaking  (most common)(aka notice and comment)
· Formal rulemaking  (most common)
· Informal adj

Issue 2:  What are the APA’s constraints on these ways of policy making? 
Adjudication restraints:
APA 554
· Notice to parties of the time, place, and nature of the hearing, and the matters of fact and law asserted
· The opp, to interested parties, for the submission and consideration of facts, arguments, offers of settlement, or proposals of adjustment
· A formal hearing under 556 and 557 of the APA if settlement efforts fail
· An independent decision maker who may not communicate outside the hearing with parties or be under the supervision of agency prosecutorial personnel

Rulemaking restraints:
APA 553 (informal rulemaking)
· Notice of the legal authority under which the rule is proposed
· Notice of the terms of substance of the proposed rule or a description of the subjects and issues involved
· A comment period during which interested persons shall have an opp to participate in the rulemaking through submission of written data, views, or arguments with or without opp for oral presentation 
· Production after consideration of the relevant matter presented of a concise general statemtn of the rules basis and purpose
APA 553 (Formal rule making)
· rules must be made on the record after opp for agency hearing
· and comply w/ APA 556 and 557

APA 556 and 557 (formal policy and adjudication) need traditional judicial procedures including:
· Oral presentation of evidence 
· Cross examination of opposing witnesses
· Decisions supported by reliable, probative and substantial evidence on the record in the case after parties have had an opp to submit proposed finding and to challenge tentative findings proposed by the agency

Other restraints:
Agencies must also 
· Place all tentative decisions on record
· Confined to rulings based on the material in the record
· Required to state findings and conclusion and the reasons or basis therefore on all the material issues of fact, law or discretion presented on the record

Issue 3: How should agencies choose between rulemaking and adjudication?
Rulemaking is leg in nature -- concerned w/ policy consideration and the object of rule making proceedings is the implementation or prescription of law or policy for the future
Adjudication -- determination of past and present rights and liabilities 
In the enabling act, Congress creates the circumstances as to how the agency can make policy.  When an agency has the power to both make rules and adjudicate they can choose which they want to use.    
 
Issue 4:  How can agencies make policy?
Agency’s can make policy by:
· Rule
· By order after adjudication
· By manual

SI1:  What does rule and rulemaking mean under the APA?
APA 551(4) - rule means the whole or a part of an agency statement of general or particular applicability and future effect designed to implement, interpret or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency
551(5) "rule making" means agency process for formulating, amending or repealing a rule

SI2:  What does order and adjudication mean under the APA?
551(6): Order - means the whole or a part of a final disposition, whether affirmative, negative, injunctive or declaratory in form, of an agency in a matter other than rulemaking but including licensing
551(7) adjudication means agency process for the formulation of an order

NOTE:  Agencies can use either of these procedures as long as they have the power to use the particular procedure and all the procedural requirements are observed. 

Application – Agency authority to make policy by rule
If an agency has statutory authority to make rules, then rulemaking is an appropriate procedure for making policy.  B/c rulemaking has several legal and policy advantages over adjudication and informal policymaking, courts prefer policymaking by rule.  In doubtful cases, courts are likely to rule in favor of agency authority to make rules.  

SSI1:  What are the benefits to rulemaking over adjudication?
· Clarity:  better informs regulated parties of their legal duties and provides ALJs and cts w/ more guidance in enforcement actions and on JR
· Requires notice and hearings so no one will be surprised by the rule. 
· Better decisions b/c
· Note and comment process allows for greater public input into the decisions and thus the agency is better informed
· Allows political pressure to affect the process.  
· The leg form of the rules may allow for a better-crafted decisions w/ exceptions when appropriate.
· Comprehensive:  allow decisions all at once on all similarly situated regulated parties.  This can save agency resources b/c the agency does not have to repeatedly establish the same pt in numerous adjudications.
· Fairness:  fairer to regulated parties b/c it gives them better advanced knowledge of their legal duties and avoids singling out which occurs when an agency goes to enforce policy through adjudication.
· Expedited hearings:  b/c the whole issue will be whether the regulated party violated the rule whereas through adjudication the agency would have to prove unfair business practices each time.

SSI2: What are the cons to policy making by rule?
· Regulated parties lose their rights to a hearing and to point out how they are different 
· Congress might not intend to give rulemaking power
· Against longstanding agency practice to policy make by adjudication 
· Violates SOP b/c executive is seizing power not delegated to it.
· Rules might be too strict
· More susceptible to political pressure

SSI3:  How does a court determine if an agency has rule making power?
· Look at the organic act
· Look at the construction cts have given similar provisions in the authorizing statutes of other admin agencies

Application
National Petro Refiners Assoc v Fed Trade Commission (authority) 
F:  In 1969 FTC published a notice of proposed rulemaking that would require the posting of octane ratings in a clear and conspicuous manner on gas pumps.  They believed that the use of descriptive grade names such as reg or premium rather than the posting of octane ratings constituted an unfair method of competition and an unfair or deceptive act of practice in violation of section 5 of the FTC act.  The notice of proposed rulemaking invited interested parties to submit written arg and data on the proposed rule and announced the opp to present args orally at the public hearing held at the FTC building in DC.  After hearing the args they decided to go w/ their rule.  The rule was challenged as being beyond the FTCs authority.  Before this new policy making by rule, the FTC would participate in a process where they would sue the co, call them out, have a hearing, and issue a seize and desist order.  By creating a general standard that everyone had to follow, they were able to expedite the adjudication process b/c either the gas cos correctly or incorrectly posted their octane ratings.  The rule said "it constitutes an unfair method of competition and an unfair or deceptive act or practice to fail to disclose clearly and conspicuously in a permanent manner on the pumps the min octane number or numbers of gas being dispensed."
A:  If the FTC does not have rule making power then they would have to make this policy through adjudication.  So the court needs to determine if the FTC has rulemaking power.  
START:  words of the statute call for enforcement against companies that employ unfair practices but this enforcement is not circumvented by the agency making rules b/c after the  rules are issued their mode of enforcement remains what it has always been under section 5.  Instead, the rulemaking just narrows the inquiry needed to be made under enforcement proceedings. Furthermore, the statute does not use limiting language stating that adjudication alone is the only proper way to enforce their purpose.  Actually, the statute says that the agency can make rules and regulations for the purpose of carrying out its provisions.   
THEN:  look at the construction cts have given similar provisions in the authorizing statutes of other admin agencies.  The court found that the FCC was allowed to make rules. 
FINALLY:  it looked at the benefits of the rulemaking power which were that it would allow the industry to be regulated all at once, the enforcement process would be simplified and that the regulated parties would have more knowledge of the requirements.  In answer to the lost opportunity for a regulated business to show that they were different the courts said that any party must be allowed an opportunity to argue that due to special circumstances, the trade regulation rule should not be applied to them.
CONGRESS:  The view that the commission lacked substantive rule making power has been clearly brought to the attention of congress and rather than simply failing to act on the question, Congress, in expanding the agency's powers in several discrete areas of marking regulation affirmatively enacted limited grants of substantive rule making authority.  
C:  Did not exceed its power
Prof:  Ct worked hard to show that rule making was okay here.  However, Congress said that they did not think FTC had rulemaking authority and prior to this case, the FTC did not think they had that authority either.  Then Congress gave a little bit of rule making authority and then this case comes along and DC ct says there is rule making authority and right after Congress legislates that the FTC does not have rule making authority.
 
Amalgamated Transit Union v Skinner (no authority)
C:  Urban Mass Transit Authority lacked authority to make a rule requiring local mass transit companies to prescribe random drug testing for their employees. The agency had relied on a provision that gave it the authority to impose terms and conditions for its grants and loans and a specific provision that gave UMTA authority to investigate safety problems at local mass transit agencies, and to w/hold funds if a local agency does not deal adequately w/ safety problems.  The ct held that the specific provisions indicates that Congress intended the UMTA to proceed case by case on safety and thus precludes general rulemaking authority regarding safety.  

Application – Agency authority to make policy by order after adjudication
Occurs when new rules of decision are announced in the course of deciding a particular adjudicatory matter.  
· Sometimes attacked when general rules are made during adjudication as having been promulgated w/o proper rulemaking procedure according to APA
· SC rejects saying that the choice between adjudication and rulemaking lies w/in agency discretion
· Adjudication good when situations need a case by case determination (maybe) 
Problem when making general rules through adjudication but not so problematic when doing more specific agencies appropriate case by case determinations. 
Application
Excelsior Underwear, Inc. (agency order but looks like rule)
F:  Amalgamated Clothing Workers sought certification as the bargaining reps of Excelsior's employees.  During the campaign, Excelsior sent its employees an 8 page letter discussing the co, the union and the events the co foresaw if the union were selected as the employees rep. The union asked the co to supply a list of its employees so the union could respond to Excelsiors letter and the co refused.  The union received 35 votes out of 246 and the union challenged the result.  Before this case, the agency had issued decisions saying that the company did not have to release names and addresses. 
A:  In the decision of the case, the agency says that the companies now have to supply the names and addresses of employees 7 days after the Regional director has approved the election.  Failure to comply will result in the election being set aside.   Then the opinion said this rule did not apply to the parties in front of the court currently but to all future elections.  
Problems w/ this agency decision:
· Looks like a rule and not an order b/c
· General: applicable to all union rep elections
· Prospective:  and was not applied to Excelsior 
· Not an order b/c does not apply to Excelsior

National Labor Relations Board v Wyman Gordon Co (can’t rule make through adjudication)
F:  There was an election where the employees were to select one of two labor unions as their exclusive bargaining rep or to chose not to be rep by a union at all.  The board order the respondent to furnish a list of the names and addresses of its employees who could vote in the election so that the unions could use the list for election purposes (citing Excelsior)  The respondent refused to give the list and both unions were defeated.  The board ordered a new election (citing Excelsior – as a rule that all cos had to follow instead of giving an explanation in this specific case).  Wyman said that the order was invalid b/c it was based on a rule laid down in an earlier decision by the board and the excelsior rule had not been promulgated in accordance w/ the requirements of the APA's prescriptions for rulemaking. 
A:  NLRB can make rules but to do so they need to follow the APA procedures.  An agency cannot avoid these procedures by rulemaking through adjudication.  The NLRBs order in Excelsior was rulemaking that did not follow the correct procedures.  However adjudicated cases may and do serve as vehicles for the formulation of agency policies.  Agencies can make orders through adjudication and use them as precedent in later cases.  So here, there was a previous decision that said Wyman needs to turn over the list, and he was also directed by the board to do so.  However, he was under no compulsion to furnish the list prior to the boards order b/c ther was no statute or rule demanding so.  Excelsior was wrong and engaged in ultra vires rulemaking because the rule did not apply to Excelsior and they used general language in their decision statements.  
C:  b/c the board in an adj proceeding directed the respondent itself to furnish the list - it must do so
CC – Black :  Excelsior was a valid adjudication
Excelsior was valid b/c courts often announce new rules and make them prospective out of concerns for fairness and orderly admin.  The agency’s decision was w/in the traditional bounds of the adjudicatory process.  Because adjudicatory procedures were followed the agency did not violate the APA by announcing the new rule in the course of adjudication.  The Wyman order is only proper b/c Excelsior is valid b/c otherwise the NLRB could make policy without any procedural constraints.  That would give too much discretion to the agency.
D-Douglas:   The only procedure for prospective rules is rulemaking and that is the procedure they should have used.  As a result, the order for Wyman to produce the list is invalid b/c the rule of 
 
SEC v Chenery Corp (agencys need the flexibility to make rules and orders by adjudication)
F:  The SEC had ordered officers and directors of a public utility holding co to surrender to the co shares of the co's preferred stock acquired while the co was undergoing a vol reorganization.  SEC's approval of the cos reog plan was dependent on this. In an earlier decision the SC had reversed the SEC as unsupported by judicial precedent.  On remand the SEC premised its action on its own interpretation of the standards implied in the Public Utility Holding Co act of 1935.  This was challenged as improper saying it represented a generally applicable decision that officers and directors could not profit from actions during reorg that were formally thought lawful.  The affected claimed that the decision could only have an affect on future events and not retroactive effect.   
A:  Courts can't always fill the interstices of their acts through promulgation of rules for the future b/c then would not be able to deal w/ specialized problems when they arise.  Not all principles should be developed through rules, some must be adjusted to meet particular, unforeseeable situations.  As  a result an admin agency must be equipped to act either by gen rule or by ind order - can't insist upon on form of action  to the exclusion of the other.
C:  The SEC was resolving a particular issue in a concrete case and the absence of a prior rule covering the issue did not preclude the commission from basing its action on its interpretation of the holding co act.
  
National Labor Relations Board v Bell Aerospace Co (up to agency discretion to policy make by rule or order)
F:  In the past the NLRB had interpreted the National Labor Rel Act to exclude managerial employees.  In the 1970s they reversed themselves and held that managerial employees were covered by the Act unless their participation in a labor org would create a conflict of interest w/ their job responsibilities.  Under this understanding the Board determined that buyers working for Bell Aerospace were entitled to the protections of the act including the right to org and engage in collective bargaining. Bell Aerospace argued that the NLRBs decision extending the acts coverage to managerial employees was wrong and even if the act did cover buyers the Board should have engaged in rulemaking. 
A:  Here the board is changing what it has said in earlier decisions however it does not need to use rulemaking to do this.  Chenery II and Wyman Gordon make it clear that the board is not precluded from announcing new principles in an adj proceeding and that the choice between rulemaking and adj lies in the first instance w/in the boards discretion.  Policymaking by adjudication is especially approp when there is a need for variability/case by case determination. Rulemaking would provide the board w a forum for soliciting the informed views of those affected in industry and labor before embarking on a new course but the board has discretion to decide that the adj procedures in this case may also produce the rel info nec to mature and fair consideration of the issues b/c those most imm affected, the buyers and the co are accorded a full op to be heard before the board makes its determination 
C:  can do it by adj or rulemaking – up to agency discretion

Application – Agency authority to make policy by manual
RULE:  Can policy make by manual but need to publish or follow agency procedures. 

Morton v Ruiz
F:  Ruiz and his wife are Papago Indians.  In 1940 they left the Papago reservation in Az to work at Phelps Dodge cooper mines.  They lived in Indian Village, which was almost entirely made up of Papagos Indians.  They speak and understand Papago but only limited Engl.  In 1967 the mine was shut down by strike and remained closed until the following march.  Mr. Ruiz sole income was 15 a week strikers benefit paid by the union.  He sought welfare but was denied b/c the state's policy that striking workers are not eligible for general assistance or emergency relief.  Dec 11 1967 he applied for general assistance benefits from the BIA (Bureau of Indian Affairs).  But they said he was ineligible b/c it is limited to Indians living "on reservations" (this rule came from their manual).  He appealed and was unsuccessful based on the Manuals residency limitation.  However, the manual language was inconsistent w/ the broad lang of the Snyder Act that Congress intended general assistance benefits to be avail to all indians including those in the position of the Ruizes. 
A:  An agency can make policy though manuals but they must let those standards be generally known so as to assure that it is being applied consistently and so as to avoid both the reality and the appearance of arb denial of benefits to potential beneficiaries.  The BIA has chosen not to publish its eligibility reqs for general assistance in the fed register or in the CFR.  Before the BIA may extinguished the entitlement of these otherwise eligible beneficiaries, it must comply at a min w/ its own internal procedures which says it will publish substantial rules.  Also, the BIA has inconsistently implemented its own policy b/c it has given aid to off reservation NAs and also has that written into its manual.  Before benefits can be denied to these otherwise entitled NA, the BIA must first promulgate eligibility requirements according to est procedures. 
C:  Can policy make by manual but need to publish in the federal register. 
 
RULEMAKING PROCEDURES	
Issue:  What are the three types of rule making?
· Informal (553) aka notice and comment
· Need:
· Notice 
· Opportunity to comment
· Publication 
· Concise general statement of basis and purpose
· Most dominant
· Formal aka on the record
· Need:  trial-type procedures akin to adjudication and notice
· Must be statutorily required to make rules “on the record after agency hearing”
· Costly and arduous so not favored
· if statute ambiguous presumption that formal rulemaking not required
· Hybrid
· adds additional procedures to informal rule making
· required:
· statutorily
· judicially

INFORMAL RULEMAKING
APA 553:  Informal rulemaking procedures require:
· Notice:  published in fed reg unless the affected parties are names and served or have actual notice 
· Opportunity to comment:  though submission of written data, views or arguments (no oral requirement) 
· Concise general statement of basis and purpose:  after considering the relevant matter presented.
· (If formal rulemaking required go to APA 556 and 557)
· Publication:  not less than 30 days before it becomes effective
· Interested persons have right to petition for issuance, amendment or repeal of a rule

NOTICE 
APA 553(b):  General notice of the propose rule making shall be published in the Federal Register, unless persons subjected to the rule are named and either personally served or have actual notice.  The notice shall include:
· A statement of the time, place and nature of public rule making proceedings
· Reference to the legal authority under which the rule is proposed
· Either
· set forth the substance of the proposed rule
· or just a description of the subject and issues involved.
EXEMPTION FROM NOTICE:
· for interpretative rules, general statements of policy, or rules of agency organization, procedure or practice
· When the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules issued) that notice and public procedure thereon are impracticable, unnecessary or contrary to the public interest

SI1:  What is the purpose of notice?
· Improving the quality of rulemaking by allowing the rule proposed to be tested by exposure to diverse public comment
· Affording fairness to affected parties by giving them an opp to express their views and 
· Allowing more effective JR of the final rule by enabling the rule's critics to develop evidence in the record to support their objections 

SI2:  When is notice adequate?
Logical growth test:  The rules that the agency ultimately adopts need to be a logical outgrowth of the proposal meaning:
· the final rule may not materially alter the issues involved in the rulemaking 
· and the final rule may not substantially depart from the proposal.
Note:  When a final rule is a logical outgrowth the agency does not need to have a second note and comment hearing b/c
· long process
· industries can make a paper mess so no rules legislated 
· political influence

Chocolate Manufacturers Assoc v. Block (not a logical outgrowth) 
F:  WIC Program was est in 1972 to assist pregnant, postpartum and breast feeding wm, infants and young children from families w/ inadeq income whose physical and mental health is in danger b/c of inadeq nutrition or health care.  In 1975 they defined supplemental foods as those that have nutrients lacking in pop at nutritional risk - such as protein, iron, calcium, vit a and C.  The Dept said that flavored milk was an acceptable substitute for fluid whole milk in food packages for wm and children but not infants.  In 1979, the agency published for comment the proposed rule at issue in this case and a preamble that discussed the general purpose of the rule and acknowledged the congressional directive that the dept design food packages containing the req nut value and appropriate levels of fat, sugar, and salt.  The rule proposed a max sugar content specifically for authorized cereals.  Neither the rule nor the preamble discussed sugar in relation to flavoring in milk.  When making the final rule the dept deleted flavored milk from the list.  The chocolate company is upset that chocolate milk can no longer be included in the food packages b/c they are going to lose a lot of money. They are unhappy with the new rule b/c they did not get a chance to be heard when the agency made the rule that WIC food packages can no longer have flavored milk.
A:  The final agency rule was not a logical outgrowth of the original notice statement.  This is b/c chocolate milk has always been allowed in WIC, this has never been challenged till now,  and the preamble and proposed rule discussing food packages does not discuss prohibiting chocolate milk.  Neither the CMA nor the general public could have had any indication from the history that either the WIC program or any other food distribution programs that flavored milk was not part of the acceptable diet for wm and children w/o special dietary needs.  The specificity of discussion of other foods and the total silence about eliminating flavored milk indicates that flavored milk was not an issue.  Under the specific circ of this case, it cannot be said that the ultimate changes in the proposed rule were in ch with the original scheme or  a logical outgrowth of the notice 
C:  the CMA and other interested parties at least should have had the opp to make comments and so there was insufficient notice that the deletion of flavored milk from the WIC program would be considered if adverse comments were received and that affected parties did not recieve a fair opp to contribute to the admin rulemaking process. 
Prof:  Thinks that there was enough notice but that the court is seeing that everyone is upset by the rule and thus is telling the agency to try again. 

SI3:  When do notice issues arise? 
Adequacy of notice issues arise when 
· A final rule deviates from a proposed rule (case above)
· When an agency relies on background info not revealed in its notice

Lesson to agency:
· Talk about everything on the table or be vague
1.  Explanation of the Decision:  The Concise General Statement
0. Section 553 requires agencies to incorp into their rules a concise general statement of their basis and purpose   
1. Requires agencies to furnish reasons for their rules 


SI4:  What is exempted from the notice requirements of 553?
RULE:  Unless required by statute the following are exempt from the notice requirements
· interpretative rules, general statements of policy, or rules of agency organization, procedure or practice
· When the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules issued) that notice and public procedure thereon are impracticable, unnecessary or contrary to the public interest
Note:
· Interpretative rules
· Big area of litigation 
· They don’t have to give notice but still need comment, precise general statement (so sometimes called publication rules)

SSI1:  What is the diff between interpretive rules and legislative rules?
RULE:  A legislative rule effects an actual change in existing law or policy, and it creates new rights or duties.  A leg rule has an actual legal effect in subsequent agency and judicial proceedings.  An interpretive rule does not have this effect.
Leg rules/regulations:
· Changes the law 
· conflicts w/ a prior interpretative rule
· conflicts w/ a previously SC approved interpretative rule
· the regulation was clear so does not need to be interpreted
· Create new rights or duties
· Has an actual legal effect on the agency and/or the public (intended to bind)
· Gives a requirement of the rule
· Choose a competing view of regulation accomplishment
Interpretative rules
· Don’t do any of the above.
· Clarify a statutory term
· Remind parties of existing statutory duties  
· simply explains something the statute already required (ascertains the meaning)
· tentative statement of the agency’s view (policy statement)
· rules of thumbs
NOTE:  Agency own label is relevant but not dispositive 

Application – Leg Rule
National Family Planning and Reproductive Health Assoc Inc v Sullivan (affecting rights)
F:  Title X (USC code) said that any health place getting title X funding could not use abortion as a method of family planning.  Then had a regulation (leg rule) that said Title X recipient could not provide counseling concerning the use of abortion as a method of family planning or provide a referral for abortion as a method of family planning.   In 1998, HHS imposed gag rule (interpretative rule) that said no personnel could discuss or inform patients about abortion.  This was challenged in the SC and the SC upheld the con and statutory validity of the gag rule.  In 1991, Bush directed HHS to not apply the reg in a way that would interfere w/ the dr-patient rel.  The agency comply w/ the Presidents orders -issued a regulation that said drs could discuss abortion w/ their patients (alleged interpretative rule).
A:  Here the regulation and the interpretation expand on what the USC is saying.  However, the second interpretative rule is SO different from the regulation that it can’t be an interpretative rule and notice and comment proceedings are needed.  Also, the first interpretative rule was challenged and upheld by the SC and so that causes more problems.  The reasons that the court found that the second interpretative rule was a legislative rule and not an interpretive rule is that 1) it was irreconcilable w/ a prior leg rule so the second rule must be an amendment of the first and an amendment to leg rule must itself be leg.  2) the SC affirmed the first interpretation as an explanation of the regulation.  Here, HHS grants rights, imposes obligations or produces other sign effects on private interests.
C:  HHS is substantially amending and even repudiating part of its original regulation and thus making a leg rule not an interpretative rule.
 
Hoctor v US Dept of Ag (choosing a requirement from competing views)
F:  Dept of Ag is supposed to formulate standards to govern the humane handling, care, etc of animals by dealers.  One of their regulations was the structural strength reg that said the housing facility must be constructed of such material and such strength as appropriate for the animals involved.  The indoor and outdoor facilities shall be structurally sound and shall be maintained in good repair to protect the animals from injury.  The dept issued an internal memo that all dangerous animals had to make a perimeter fence at least 8 feet high.  They said this was an interpretative rule of the housing regulation.  Hoctor: was going to raise dangerous animals and was visited by the dept before the internal memo and was told to build a wall 6 feet high.  He did and then a year later was cited for violating the internal memo.  He challenges the memo as being a rule that was made w/o notice and comment.  
A: Here, the court distinguishes between interpretative rule and legislative rule by looking at what the agency has done.  An interpretative rule is the ascertainment of meaning of what a regulation means.  Here 8 feet fence is not part of the meaning of secure containment.  Agencies interpret rules when the rule is no crystal transparent.  They need to interpret w/o notice b/c they would be stymied every time if they had to go through notice and comment.  The agencies expertise can substitute for the general requirement of fact finding.  However, when making reasonable but arbitrary rules that are consistent w/ the statute or regulation under which the rule is promulgated it is a leg rule.  By arbitrary they mean when an agency is choosing a best method to accomplish the rule, they are making a rule.  Here there is no way to reason that a 8 foot fence derives from a duty of containment more than a 7.5, 9 or 10 foot fence.
C:  Here the rule is invalid b/c it was leg and not made w/ notice and comment

Application – interpretative rule
Shalala v Guernsey
C:  HHS properly issued an interpretative rule when specifying a reimbursement formula for certain costs under the Medicare program.  The rule in reality filled a gap in those regulations but the ct characterized it as an interp rule issued by an agency to advise the public of the agency's construction of the statutes and rules which it admins

Pacific Gas v. Fed Power Comm
C:  FPC announcement setting priorities for natural gas curtailments fell w/in the policy statement exception.  The statement did not establish a binding norm and was not determinative of issues or rights.

Guardian Fed Savings and Loan Asn v Ref Sav Loan
C:  ct upheld agency's chief examiner discretion to accept nonconforming financial reports.  The regulation lang conferred no legal rights but merely authorized discretionary action on the party of the agency employee

SSI2:  Why do agencies issue interp rules and policy statements?
· Guides compliance: 
· Prevent need for enforcement actions

SSI3:  What are the problems w/ interpretative rules?
· agencies are being able to engage in lots of policy making w/o notice and comment through use of interp rules and agencies receive deference on agency interpretations of their own rules. 
· Bad side:  there is coercion to abide even though not law b/c of how likely it is to have and win an enforcement action 
· Permanent way to avoid notice and comment 

CONCISE GENERAL STATEMENT
RULE:  This statement must contain a reasoned explanation for the agency’s decision.  The agency must:
· respond to substantial issues raised in the comments
· state their conclusions on major issues of facts and policy
· from evidence in the record  
· and if no evidence, identify the considerations he found to be persuasive
· don’t need to discuss every time of fact or opinion by for JR to be meaningful the court needs to see what major issues of policy were ventilated by the informal proceedings and why the agency reacted to them as it did.  

Application 
US v Nova Scotia Food Products Corp (responding to substantial issues raised so JR can be meaningful)
F:  Ct unhappy w/ its explanation for its regulation and its failure to explain why all fish were treated alike when the record contained evidence that species by species treatment might be unwarranted 
A:  It is not rational to leave vital qs competely unanswered.  The ct is entitled to the reasons why the agency chooses to follow one course rather than another.  The Sec must in form as well as in substance find those facts from evidence in the record.  Where no factual certainties exist or where facts alone do not provide the answer, the commissioner should state so and go on to id the considerations he found to be persuasive. The admin process should disclose whether the proposed reg is considered to be commercially feasible or whether other consideration prevail even if commercial infeasibility is acknowledged.  Here after 7 yrs of inaction, the FDA has apparently not reviewed the TTS regs in light of present sci knowledge and experience.  In the absence of a new statutory directive by Congress regarding control of micro-organisms which we hope will be worthy of its consideration --so the TTS standards should be reviewed ag by the FDA
C:  here the reg was promulgated in a arb manner and is invalid

Reyblatt v US Nuclear Reg Comm (don’t need to address every comment just the significant ones)

City of Waukesha v EPA (adequate CGS)
F:  EPA rulemaking was challenged for not responding adequately to comments that suggested an alt methodology for calc the harm caused by the radioactive substances involved. 
A:  The EPA summarized its reasons for choosing the LNT model and stated that it had reviewed docs submitted by the commenter that purported to provide new sci evidence to counter the agency's position that there is no threshold for carcinogens such as the radionuclides. T he agency knew and considered most of this info and the submissions cite anecdotal or case report data.  The agency considered and rejected the pl arg for adopting quandratic model over LNT which was an issue the agency had already thoroughly addressed in the rulemaking proceeding.   C:  This is all the APA requires 

PROBLEMS WITH THE RULEMAKING PROCESS
Ex parte Contacts, Political Influence, and Prejmt 

EXPARTE CONACTS
An exparte contact is a communication by an interested party to an administrator made outside the normal comment process.  

SI1: Why are expart communications bad?
· Deprive parties of a meaningful opp to participate by not giving notice of matters considered by the agency
· Violates the agency’s obligation to make its rules based on the relevant matter presented during the comment period 
· Bad info can’t be challenged 
· Violates the requirement that judicial review be based on the whole record before the agency
· Ex parte comments are not part of the record even if they are summarized for the reviewing ct
· Unfair to the other party
· Ct system is supposed to be adversarial process and parties control the development of the info 
· Disturbs imbalance in our court system 
· Only wealthy can pay to go to ct. 

SI2:  What must an agency do if they receive ex parte communications?
· Exparte before notice:  do not in general have to be put in a public file, but if the info in the communication forms the basis for agency action then the info must be disclosed to the public in some form
· Once notice issued:  agencies should refuse ex parte contacts prior to agency decision.
· If they occur - any written doc or a summary of any oral communication must be placed in the public file immediately after the communication is received so that interested parties can comment of the comments involve competing claims to a valuable privilege (aka competing interests)
· Only applies if Congress’s intent does not prohibit ex parte contact or require full disclosure of all ex parte contacts. 

HBO v FCC
F:  The FCC regulated early tv like early radio - favoring local providers over national.  However this led to only a few available channels which became dominated by NBC, CBS, and ABC.  The FCC wanted diversity and tried to implement policies to encourage diversity.  Diversity proponents were happy when STV and cable TV were invented b/c they would permit the program originator to finance his activities by charging the viewer.  (pay channels).  The networks were unhappy w/ pay channels b/c they thought that the pay channels could outbid the networks for blockbuster movies and that this would cause a diminution in the quality of broadcast tv, a weakening of the financial position of many local stations, a reduction in their ability to provide unremunerative public service programming and the complete denial of desirable programming to persons too poor or geographically remote to have access to pay channels.  The FCC  then created a whole bunch of regs for STV b/c they thought they were more of a threat.  In this rulemaking there were lots of ex parte contacts after the end of the comment period and until the promulgation of the final rule.  The FCC would leak information that happened in closed meetings so that just when they thought they were close to a rule, the leak would happen, ppl would be angry and tell the fcc not to make the rule and then they would tweak the rule.  
A:  Many contacts occurred during the crucial period between the close of oral args on Oct 25 1974 and the adoption of the rule on Mach 20 1975.  -> this is a period of time where the rulemaking record should have been closed while the Commission was deciding what rules to promulgate.  The ct is concerned that the final shaping of the rules may have been by compromise among the contending industry forces rather than by exercise of the independent discretion in the public interest the Comm Act vests in ind commissioners.  The court is supposed to be able to have JR of the rule making process but the secrecy of ex-parte contacts is preventing that review.   A review of arb and capricious must be of the complete record, according to Overton.  This means that the public record must reflect what representations were made to an agency so that relevant info supporting or refuting those representations may be brought to the attention of the reviewing cts by ppl participating in agency proceedings.  This is foreclosed if comm are made to the agency in secret and the agency itself does not disclose the info presented.   When an agency fails to disclose the substance of other relevant info that has been presented to it, a reviewing ct cannot presume that the agency has acted properly but must instead treat the agency's justification as a fictional acct of the actual decisionmaking process and must find its actions arb.   Here, the agency’s decision is inadequate b/c the public record did not disclose all the information available to the agency.  This leads to a lost of adversarial discussion between parties and a loss at illuminating bias or inaccuracies. 
C:  What happened here not ok need to make anything public when agency depends on it for its decision 

Action for Children’s TV v FCC (limits HBO to competing claims to a valuable priv)
R:  If Congress’s intent does not prohibit or require disclosure of all ex parte contacts during or after the public comment stage, then only those ex parte contacts that involve competing claims to a valuable privilege must be made part of the record. 
A:  HBO goes too far in tis ex parte ruling in ensuring that the whole record is for review.  HBO is like saying that we should have every agency decision maker report on the newspaper editorials he reads, etc.  

Sangamon Valley TV Cor v US (demonstrates what a competing claim to a valuable interest is)
F:  involved a rule reallocating a VHF television channel from Springfield to St Louis and two UHF channels from St Louis to Springfield.   The rule was supported by the St Louis licensee and opposed by an applicant for the Springfield freq. 
C:  Ct said that although the FCC used the form of rulemaking in reality it was resolving conflicting private claims to a valuable privilege.  
  
SI3:  What if the ex-parte contacts with government officials and the industry are involved?
RULE:  Unless the statute expressly prohibits ex parte meetings or requires documentation of all post-comment conversations, ex-parte meetings with government officials are not prohibited and the agency only needs to document information from that meeting that is of central relevance to the rulemaking.
· Applies to meetings w/ congressmen, president, other agencies and the regulated industry.
· Talking about political influence on the agency which is okay

SSI1:  What is the benefit of ex parte contacts with Congress?
· Since agency officials are unelected, they need to be open, accessible and amendable to the ideas of the public from whom their authority comes from and who must obey their commands.
· May enable the agency to:
· win support for its program
· reduce future enforcement reqs by helping those regulated to anticipate and shape their plans for the future
· spur the provision of info which an agency needs 

Sierra Club v Costle (central relevance)
F:  Coal fired power plants produce electric power for the US and sulfur dioxide (SO2) which is an air pollutant known to cause many respiratory ailments and acid rain.  The EPA needed to est an NSPS for SO2 and there were two method to regulate the amt of sulfur produced.  There is washing which removes most of the sulfur that is physically bonded to the coal by crushing the coal and separating out the sulfur crystals and there is scrubbing which means spraying a lime solution on the SO2 as it rises through the smoke stack and then removing the resulting products.  Also coal in the west has a lower sulfur content then in the east.  As a result, there was jostling between western and eastern coal cleaning and depending on where you set the rule there will be significant economic impact on different regions.   While the EPA is trying to make this rule, there are ex parte contacts and the rule goes through a bunch of iterations.   The final rule is more in the middle but it is not as strict nor does it reduce coal admissions as much as might be possible.  
A:  Meetings held w/ ind outside EPA – such as other agencys, congress people and the president’s advisors.  The statute does not explicitly prohibit post comment ex parte meetings nor does it require the docketing of all post comment period conversations or meetings but it is a fair inference that all docs of central relevance to the rulemaking shall be placed in the docket as soon as possible after their avail.  There were two undocumented meetings.  First the May 1 meeting where the senate staff ppl were briefed on the EPAs analysis.  A briefing that provides background info about an upcoming rule in not the type of oral communication which would require a docket entry under the statute  - NOT OF CENTRAL RELEVANCE TO RULE MAKING.  The other undocumented meeting was the white house meeting held w/ the president and other high-ranking exec branch ppl.  Here it was not unlawful for the EPA not to docket this meeting because the EPA maked no effort to base the rule on any info or data arising from the meeting.  
C:  Can have ex parte meetings as long as the record includes any communications of central relevance to the rule making. 
  
HYBRID PROCEDURES (combine leg rule making procedures w/ formal adj procedures)
· Statutory hybrids  - additional procedures added by Congress 
· Exs;  oral hearings and cross examination
· Judicial hybrids (Chocolate Manufactures and HBO were court demanded more process)
· Agency generated 
· Agencies can add additional guidelines but they must do the bare APA minimum 
 
JUDICIALLY FASHIONED HYBRIDS
SI1:  Why have courts tried to add additional procedures to informal rule making?
B/c courts have to do an on the record review of off the record rulemaking or of informal decision making w/ little in the way of an identifiable admin record - the lower cts began to require agencies to use trial like procedural devices like oral hearings, cross exam, written interrogatories and written rebuttals to improve the quality of the rulemaking record


SI2:  Can courts impose additional procedures on an agencies rulemaking?
RULE:  Courts can not impose procedures in addition to those specified in the APA or other applicable statutes.  The APA 553 is both the procedural floor and ceiling. 

EXCEPT: 
· When there are DPC concerns 
· Example very small number of ppl are exceptionally affected by rule. 
Note:  Only Congress, the APA or agencies can add more procedures

Application
Vermont Yankee v. NRDC
F:  Under the Atomic Energy Act of 1954: utilities wishing to construct and operate nuclear power plants had to obtain a construction permit and an operating license from the Atomic Energy Commission.  In 1967:  The licensing board granted Vermont Yankee Power Corp a permit to build a nuclear plant in Vernon.  Yankee then applied for an operating license which requires that the benefits of the proposed plant must outweigh its economic, social, and environment costs and that the health and safety of the public will not be endangered by the plant's operation.  The NRDC a group concerned w/ environmental protection objected and a hearing was held.  The licensing board declined to evaluate the environmental effects of nuclear wastes that would be generated by the facility and granted Vermont Yankee the license. Also the commission - instituted a rulemaking proceeding to consider whether the environmental effects of the uranium fuel cycle should be considered in ind licensing cases.  The commission held a public hearing for the two proposal but did not allow discovery or cross exam of any of the W at the hearing.  April 1974:  commission issued a rule adopting the second proposal.  The NRDC is mad b/c the rule that the agency chose does not solve the chemical problem but instead says that they will store it until there is a solution.   During the rule making procedures, the agency brought in an expert w/ a 20 page report but the NRDC was not allowed to cross him.  The NRDC was allowed to submit their own reports that said storage was risky and speculative. NRDC wants the agency to litigate the effect of the impact on the environment every time that a plant was going to be built.  However, with the rule that the agency adopted this could not happen.  The DC circuit said that the commissions rulemaking procedure was capricious and arbitrary and that on remand the agency could use the procedures they already used but in a better way, make up new procedures or use procedures from a list of procedures common to litigation.
A:  Section 553 area not just min requirements but are the maximum requirements.  The reason why courts should not be able to mandate extra procedures are that it would make JR unpredictable and as a result agencies would use more procedures and this would eliminate the benefits to informal rulemaking b/c it would be more like formal rulemaking and informal rule making would no longer be quick, efficient and less costly way of making rules.  Congress should be able to legislate how they want and so if Congress wants more procedure they can legislate for that.  This would also violate SoP.  However, the court can still find agency action arb and capricious or lacking substantial evidence.  So the court can’t tell an agency what to do but can say that the agency needs more information to support its decision. 
C:  Courts can’t add additional procedures to rulemaking.  

SI3:  How does Vermont Yankee affect the decisions of Sierra Club, Chocolate Manufacturers and HBO?
Sierra Club:  Said that the government had to give written summaries of ex parte oral comments. 
Choc Manu:  Said that if the end result rule was not a logical outgrowth of the rule the agency had described in its notice then there needs to be another round of notice and comment proceedings. 
HBO said that there can be no ex parte oral comments after notice of proposed rule making that are not documented.  
View One:
· All of these cases added judicial procedures to rulemaking so invalid
Another view:
· Any decision relying on APA provisions are still good law so in Choc manufacturers the court was determining the meaning of notice 
 
Pacific Coast Dist, Marine Engineers Beneficial Assoc v Maritime Admin 
R:  Judicial imposition of an ex parte contacts ban would violate Vermont Yankee
A:  Agencies are free to grant additional procedural rights in the exercise of their discretion but reviewing cts are generally not free to impose them if the agencies have not chosen to grant them.  Here the agency has not granted anyone the right to be free of ex parte comm 
 
EXEMPTIONS FROM 553
Issue: What is exempted (don’t need to do the procedures) from following the procedures of 553?
· Military or foreign affairs 
· Not often litigated
· A matter relating to agency management or personnel 
· Matter relating to pubic property, loans, grants, benefits, or contracts (Internal agency decisions/personnel questions)

Notes:
· Can make rules w/o regard to the procedures of 553
· Concerns public things like Medicare and public policy
· Most agencies for which this applies, waive the exemption and do notice and comment rule making anyway. 

Purpose:
· Military/foreign affairs -- sensitive material don't want to open up military procedures to notice and comment 
· Don’t want to go through a long process to expand agency practices 
· Need for an agency to respond quickly 
· Some insulation from JR of agency decisions
 
STRENGTHENING THE ANALYTICAL BASIS OF POLICYMAKING
Issue:  How can agencies improve their policy making?
· CBA
· NEPA
· Consistency and Clarity

COST BENEFIT ANALYSIS
Agencies have been urged to conduct CBA regarding major policy decisions and that they should not adopt a policy unless the benefits outweigh the costs.
· President Reagan through executive order required this of agencies for major regulations
· CBA is required by some statutes:
· Expressly required lang “if the benefits to ___ are in excess of the estimated costs”
· Not “reasonably necessary or appropriate” 
· An agency can decide on its own to use CBA unless the statute prohibits it.

SI1:  What is the benefits and disadvantages of CBA?
Benefits:
· Help cts do a better job with evaluating agency decision b/c it would create a better record
· Might have agencies make better decision b/c looking at more perspectives and forcing them to consider the consequences of their policies in a concrete, rigorous and material way.
· Give a way to compare w/ other potential policies 
· Limit arbitrary agency action by specifying a set of relevant considerations

Risks:
· Valuation problems
· Hard to evaluate life, illness, etc 
· Could be never ending undertaking b/c how can one determine a risk that is too attenuated to include. 
· Nonquantifiable factors may be left out
· Might be over relied on/give false security

Application 
American Textile Manufacturers Institute v Donovan (CBA)
F:  OSHA is supposed to set standards that are reasonably necessary or appropriate for the health and safety of workers.  The Act also provides that with regard to toxic substances and harmful physical agents, OSHA should regulate at levels that assure “to the extent feasible” that no employee will be material injured by the substance or agent even with regular exposure.  After OSHA promulgated standards regulating exposure to cotton dust, the textile industry argued that the agency should have conducted a CBA under which it would have concluded that the costs of the new standard outweighed its benefits. 

A:  The court ruled that OSHA does not need to do CBA.  To see if CBA is required must look at the language, structure and leg history of the act.  Here the language says "OSHA should set the standard which most adequately assures, to the extent feasible that no employee will suffer material impairment w. regular exposure."  The critical lang is to the extent feasible which suggests not to weigh costs and benefits but do what can be done – what is feasible on all evidence that they have.  Even if the language was not clear, and there was ambiguity over whether the agency had to do CBA, according to Chevron/Mead the court would need to defer to the agency’s interpretation of the law.  
C:  the agency was correct in assuming feasibility over CBA
 
IMPACT STATEMENTS
· Have been the centerpiece of presidential programs to supervise reg rulemaking 
· Congress has also resorted to them for regulatory reform

SI1: What are impact statements?
· When the agency is required to prepare an impact statement that contains a detailed discussion of the likely effects of the proposed regulation, either comprehensively or focused on a particular type of impact
· Force agencies to focus on the effects of their action 
· Provide an opp for opponents of the plan to put pressure on the agency to change or abandon its plan 

SSI1: What is NEPA?
NEPA requires all federal agencies to:
· Do an EIS
· If no impact – done
· If impact, need to:
· prepare an EIS (environmental impact statement) regarding major Federal actions significantly affecting the quality of the human environment 
· the EIS and the comments and views of the appropriate federal, state, and local environmental agencies must accompany the proposal through the existing agency review process. (be part of the record)

Purpose:  To get regulators to take into acct the environmental impact of regulations -- mandate to all agencies said that 

Effect:  NEPA applies to all agencies so it adjusts the mandates of agencies b/c thrown across all fed bureaucracy which might change how we look at the mandates Congress has given and will give to agencies.  CBA might have this same effect too.

SSI2:  What are the requirements of NEPA? 
· Must be major federal action 
· Must consider actual and potential effects on the environment
· Matter must be w/in the control of the agency
· Must consider alternatives to the proposed action
· But only those that are known and feasible at the time the EIS is prepared/only reasonable alternatives
· A party presenting a novel alternative must provide the agency w/ sufficient information (be concrete) to allow the agency to evaluate their submissions intelligently. 

Application - alternatives
Yankee Nuclear v NRDF (only consider known, feasible alternatives)
F:  The Nuclear Reg Commission (NRC) refused to consider energy conservation b/c Saginaw's ( an environmental group) failed to meet a threshold test of showing that reasonably available energy conservation alternatives would curtail demand for electricity to a level at which the proposed facilities would not be needed.  NRC said that Saginaw Said did not present clear and reasonably specific energy conservation contentions in a timely fashion.  The AC said that rejection of energy conservation on the basis of the threshold test was capricious and arb (this was right after NEPA and no one knew what you were supposed to do w/ NEPA).  The AC said commission must undertake its own preliminary investigation of the alternatives to reach a rational jmt whether it is worthy of detailed consideration in the EIS
A: The AC ct was wrong.  NEPAs demand to consider alternatives are bound by a notion of feasibility where an agencies EIS cannot be invalid b/c the agency failed to include every alternative device and thought conceivable by the mind of man.  That would be too expensive.  Instead, the alternatives must be based on the information then available.  Judged in this light the boards actions were well w/in the proper bounds of its statutory authority.  The record before the board showed that the project was needed and was nothing contrary to this.  If a person wants to propose and alternative, the information must be meaningful so that it agency is altered to the interveners position and contentions.  Here the agency invited further clarification of Saginaw’s contentions and indicated a willingness to receive evidence on the matter and Saginaw declined.  
The showing by the intervenors must be sufficient to require reasonable minds to inquire further 
C:  Commission refusal to consider every alternative okay 
 
SSI3:  Is NEPA substantive or procedural?
NEPA is procedural.  Its primary requirement is the preparation of the EIS and that the EIS accompanies the plan through the process.
· The court can only ensure that the agency has considered the environmental requirements.  The court cannot insert its discretion as to the choice of action to be taken.  

Application
Strycker's Bay Neighborhood Council v Karlen 
F:  There was a change of plans to building on upper west side of NYC from middle income to low income.  The problem with the plan was that all the poor ppl were going to be in the same place.  So the agency balanced the cost of delay of finding another site with the environmental impact.  The AC said that the agency cannot let the cost of delay govern the agencies decision.
A: SC says NEPA is procedural in that the agency needs to produce the report and the report needs to accompany the plan but the agency does not need to follow what is said in the plan. 

SSI4: In reality, what does NEPA do?
· Might influence the agency decision
· Agencies will be more environmentally savvy 
· increases environmental awareness  
· Might encourage political supervision 
· Might lead to new rules or regulations
· Opens dialogue

ADJUDICATION	 
Issue 1:  When do agencies have the constitutional authority to adjudicate private right cases?
Use balancing test (in SOP section above)
· Is it an area of traditional art 3 cases?
· threatening
· Is there a narrow or broad scope of jx?
· Broad threatening
· Is it a Congressionally created right?
· Less threatening
· Is it happening in an area of extensive federal regulation?
· Less threat if it is
· Are the parties given a choice as to where to litigate?
· Less threatening if choice
· Does the agency have the power to issue binding orders?
· Less threatening if need article 3 ct to enforce

DUE PROCESS AND ADJUDICATORY HEARING
RULE:  If there is a constitutionally protected interest involved then that hearing must be governed by DP principles.  
Test:
· Is the interest the type protected by the Constitution? 
· Usually property interest
· If so, what procedures are required?
 
SI1:  What is a constitutionally protected interest?
RULE:  Life, liberty and property are all protected by the Constitution.  Recently, courts have viewed government benefits, licenses, and government employment as property interests.

SSI1:  How does the court determine if there is a property interest?
RULE:  To determine a property interest the court looks to external laws that create the property interest like statutes and regulations that give an entitlement (create the property interest/entitlement) or implicit entitlement through sinderman.

Application - property
Goldberg v. Kelly (entitlement to benefits – highest mark for procedure)
F:   The statute said that before termination of welfare benefits occurred a welfare worker need to discuss his doubts about eligibility w/ recipient.  If the worker concluded recipient was no longer eligible, he recommended termination of aid to a unit supervisor.  They woud send recipient a letter stating the reasons for proposing to terminate aid and notifying him that w/in seven days he may request that a higher official review the record  and can support this request w/ a written statement.  If reviewing official affirms in eligibility the aid was stopped immediately.  The letter does not inform the person that they can request a post termination fair hearing where they can appear personally and offer oral evidence, confront and cross examine a w and have a record made of the hearing.  If challenger wins - he gets his w/held funds.  Fair hearing is subject to JR. 
A:  Here the court held that there was a constitutionally protected right to property.   Here the person’s interest in avoiding the loss is great.  Welfare is his means of survival.  Loss of his means of survival can interfere with his ability to seek redress from the agency.  The government’s interests are meet b/c the nation is supposed to foster the dignity and wellbeing of its citizens.  Welfare can help bring w/in the reach of the poor the same opps that are available to others to participate meaningfully in the life of the community - helps promote the general welfare.  On the other hand, the gov interest has an interest in conserving fiscal and admin resource in delaying payment until after hearing.  This does not override the interest of the ppls welfare
C:  Welfare is an property interest protected by DP so need pretermination hearing. 
D – Black:  This decision is not based on the Constitution or precedent.  As a result, this decision will lead to an extended period of people getting welfare until the SC rules on the case or denies cert.  
Prof:  The ct says that only doing this to protect erroneous terminations so if no errors no need for process.  This decision has negative consequences such as: great costs, might encourage ppl to milk the system, might result in less ppl being put on welfare b/c harder to get them off.   

Perry v Sindermann (can infer entitlement from handbooks, docs, etc) 
F:  teacher whose k had not been renewed alleged that ambiguous assurances of continued employment contained in official college publications created a system of de facto tenure on which he had legitimately relied
A:  Ct reasoned that explicit contractual provisions may be supplemented by other agreements implied from the promisors words and conduct in the light of the surrounding circ.  A teacher who has held his position for a number of years, might be able to show from the circ of his service and other relevant facts that he has a legit claim of entitlement to job tenure.  The rsp must be given the opp to prove the legit of his claim entitlement in light of the policies and practices of the institution.  The court found an expectation of a K renewal from the handbook.   So here the plaintiff can prove that they might have the adequate property interest (from faculty handbooks and other publications and documentations).
C: This is sufficient to w/stand a msj on the grounds that he lacked property interest

Application – not property interest 
Board of Regents v Roth (no law gave him an entitlement)
F:  Roth was hired by Wic State Uni for one academic year.  He did not have tenure and was not rehired for the following year.  State law leaves the decision to rehire a non-tenured teacher for another year to the discretion of university officials.  The Board of regents rules say that a non-tenured teacher dismissed before the end of the year may have some opp for review of the dismissal but the rules provide no real protection for a non-tenured teacher who simply is not reemployed for the next year.  Roth was given no reason nor an opp to challenge.  The DC ordered the uni to provide reasons and a hearing
A:  He doesn't have a DPC interest so gets no process.  To implicate a property interest need a legitimate claim of entitlement and here he had no entitlement b/c his employment was going to end on June 30th and there was no K renewal provision. 
C:  He has no right to hearing or statement b/c no deprivation of liberty or property
  
Obannon v Town Ct Nursing Center
F:  A 198 bed nursing home was certified by HEW as a skilled nursing facility.  Hew would reimburse Town Ct for a period of one year for care provided to ppl eligible for Medicare or Medicaid on the condition that Town Ct continue to qualify as a skilled nursing facility.  On May 1977, the nursing home loss their status as skilled nursing facility and so Medicare provider agreement would not be renewed.  HEW sent a notice that stated that no payment would be made for services rendered after July 17 and that Town Ct might request reconsideration of the decertification decision and directed it to notify Medicare beneficiaries that payments were being discontinued.  Town ct requested HEW reconsider.  The nursing home patients argue that they should be entitled to an evidentiary hearing on the merits of the decertification decision before Medicaid payments were discontinued.  The patients argued that Medicaid provisions give them a property right to remain in the home of their choice absent good cause for transfer and entitle them to a hearing on whether such cause exists. 
A:  There is no property interest here because the action is not directed at the patients but at the facility. The patients are not losing everything they can still move to another facility and receive their benefits.  Medicaid provisions do not confer a right to continued residence.  Not a w/drawal of direct benefits but the gov attempt to confer an indirect benefit on Medicaid patients by imposing and enforcing minimum standards of care on fac like Town ct.  This leads to an immediate adverse impact that is indirect ad incidental result of the govs enforcement action but does not amt to a deprivation of any interest in life, lib or property.  The court does not care about the patients concern of transfer trauma – that moving will accelerate death, cause loss of comfort, etc.  The CC says transfer trauma is too speculative.  
C:  They have no con right to participate in the proceedings.  Decertification might lead to severe hardshp for some of its elderly residents but that does not turn the decertification into a gov decision to impose that harm 
D - Brennan:  Rsp have no right to receive benefits if they chose to live in an unqualified home.  That does not mean that they have no right to be heard on the q whether the home is qualified - the answer to which will determine whether they must move to another home and suffer the allegedly great ills encompassed by the term transfer trauma.  There is an interest in receiving care and treatment at a location of their choice.
CA:  The nursing home can make the arguments for them and the government is doing them a favor by having them move to a home that will take better care of them.  
 
Hahn v Gottlieb
I:  Can tenants in a gov subsidized housing development have a right to be heard on the a LLs request to the FHA for approval of a rent increase 
C:  No, in proceeding of informal rate-making process - procedural safeguards are not essential in leg proceedings.  The tenants are going to say the rates are too high and can't bring it up but maybe they have reasons for it that would inform the decision.

SSI2:  What process is due when there has been a deprivation of a protected interest?  
RULE:  To determine what process is due the court must balance:
· The private interest that will be affected by the official action 
· Stronger interest – more process
· The risk of an erroneous deprivation of such interest through the procedures used and the probable value, if any, of additional or substitute procedural safeguards 
· Greater risk – more process 
· The gov’s interest including the function involved and the fiscal and admin burdens that the additional or substitute procedural requirements would entail.
· Will almost always favor less process

Application
Mathews v Eldridge
F:  Eldridge was awarded benefits in 1968.  In 1972 filled out a questionnaire from agency charged w/ monitoring his medical condition and indicated that his condition had not improved. The state agency got reports from his dr and psychiatric consultant.  He was then informed by letter that they had determined that his disability had ceased in May 1972.  The letter said he can request reasonable time in which obtain and submit additional info pertaining to his condition.    Eldridge gave a written response where he disputed one characterization of his medical condition and indicated that the agency did not have enough info to conclude that he had a disability.  The agency made a final determination that he was not disabled.   SSA notified Eldridge that his benefits would terminate after that month.  E challenged the con validity of the admin procedures for assessing whteher there was a continuing dis and sought immediate reinstatement of ben pending a hearing on the issue of his disability
A:  Here, unlike Goldberg the court does not feel that Eldridge needs a pretermination hearing.  Private interest affected:  In Goldberg the court found that welfare was necessary for survival so need oral hearing before termination but here, the disability benefits are not based on need, and do not implicate subsistence, and so oral pre termination hearings are not needed.  
Risk of erroneous deprivation:  Here, the decision to terminate is routine, standard and used unbiased medical reports so the potential value of an evidentiary hearing or even oral presentation to the decision maker is substantially less in this context than in Goldberg.  Disabled recipients and doctors can write better and represent themselves better.  (Prof thinks a hearing would be better b/c lots of factors go into the determination of if a person can work).   The court feels that here there is an effective means for the recipient to communicate his case to the decision maker (detailed questionnaire, local SSA offices, doctors)
Gov interest:  Here there is a huge burden of the cost resulting from the increased number of hearings and the expense of providing benefits to ineligible recipients pending decision.  The additional costs in terms of money and admin burden are not insubstantial.  Financial cost alone is not a controlling weight but the gov interst in conserving scarce fiscal and admin resources is a factor that must be weighted.  This is unlike Goldberg where the financial interest is placed on the agency side. 
Prof:  Third factor is always going to come out against the individual b/c with more process the agency is always s going to have more cost. 
C: An evidentiary hearing is not required prior to the termination of dis benefits and that the present admin procedures fully comport w/ DP

Results of this case:
Procedural due process rules are shaped by the risk of error inherent in the truthfinding process as applied to the generality of cases, not the rare exceptions
· Means the court is going to look at the facial terms and give process and not going to come up w/ examples where process is horribly bad. 
· Looking at what is going to happen at normal, run of mill case not extreme scenarios
· [bookmark: _GoBack]Ex:  Matthews - 95% of time no risk b/c doctor is filling out info that the court is relying on – not the worse case scenario where the doctor is a quack. 
 
	LICENSING (an area of enforcement)	
Example of how agencies operate in this area
Have created some important admin law principles. 

Issue 1:  What is a license and licensing?
APA 551:  
· License includes the whole or part of an agency permit, certificate, approval, registration, charter, membership, statutory exemption or other form of permission.
· Licensing include agency process respecting the grant, renewal, denial, revocation, suspension, annulment, w/drawal, limitation, amendment, modification, or conditioning of a license.
Note:  Government giving out a huge benefit.

BROADCAST LICENSING PROCEDURES
SI1:  What is the standard for giving out a broadcast license?
47 USC 309(a):  
· The commission can give, renew, or modify a license if they determine that public interest, convenience or necessity would be served by the granting of the license.  
· If the commission finds the license does not serve public interest, convenience or necessity, it must notify the applicant, give notice of the time and place for a hearing and give the applicant an opp to be heard under such rules and regulations as it may prescribe.
· If deny license need to hold a hearing
Note:  give FCC lots of discretion


SSI1:  What happens when the agency receives mutually exclusive applications for a license? 
RULE:  Where two bona fide applications are mutually exclusive the grant of one w/o a hearing to both deprives the loser of the opportunity which Congress chose to give them. 

Application
Ashbacker Radio Corp v FCC (mutually exclusive applications – need to hold hearing before giving out license)
F:  In March 1944 Fetzer filed an application for a new broadcasting station in Grand Rapids, MI to operate on 1230 kc w. 25 watts power, unlimited time.  In May 1944, Ashbacker applied to change its operating freq in Muskegon, MI from 1490 kc w/ 250 watts power to 1230 kc.  The commission simultaneously grants 1230 kc to grand rapids and muskegon would result in intolerable interference to both applicants and so declared that the two apps are actually exclusive.  The commission then granted the freq to Grand Rapids w/o a hearing and the same day designated Ashbackers petition for a hearing.  Ashbacker filed a petition for a hearing, rehearing, and other relief directed ag the grant of the Fetzer application.  Commission denied saying that the hearing would give Ashbacker ample opp to show that its operation will better serve the public interest than will the grant of the Fetzer application. 
A:  The court holds that although 309 was not facially violated the intent was and so there must be a hearing before any license given out.  This is because Ashbackers hearing would be meaningless if it occurred after Fetzer got the license because it would give Ashbacker a burden it could not meet (would have to prove that its station will not interfere w/ Fetzers).   The hearing would become a rehearing on the grant of the competitors license rather than a hearing on the merits of its own application. 
C:  When mutually exclusive license – need hearing for loser before giving winner license. 

SS12:  Can the FCC limit what an applicant gets a hearing on?
RULE:  An agency can limit what applicant get hearings on b/c
Substantive Rule:  The FCC has wide discretion and as a result can make more specific the meaning of one of the words in its intelligible principle as long as the regulation is valid.  
Procedural Rule:  The Commission can deny an applicant w/o a full hearing when the applicants request exceeds a regulation.  However, the applicant must, in special circumstances (aka has valid reasons), be able to show why the rules should be waived for him.  

U.S. v Storer Broadcasting Co
I:
R: The commision does not need to hold a hearing before denying a license to operate a station in ways contrary to those that the Congress has determined are in the public interest or that the part of the Commissions rulemaking authority
F:  FCC made a rule that said that broadcasting stations will not be granted if applicants, directly or indirectly, have 5 stations.  Storer wanted to have 6 stations and was denied the license for the 6th station b/c of the rules.  He then challenged the rules on two grounds.  Substantively – the rule violated the Communications Act by precluding the grant of a license to Storer, even if the grant was in the public interest, convenience and necessity”.  The procedural ground was that the rules denied Storer its statutorily required hearing by allowing the Commission to deny the application w/o a hearing whenever granting a new license would violate the rules. 
A:  On the substantive issue, the court said that the Commission could give a more specific meaning to the word “public interest” was long as the regulation was valid.  This is b/c the statute gives the FCC broad discretion.  The FCC must be able to make rules that are necessary for the orderly conduct of its business.  On the procedural issue, the court said that the commission can deny a 6th license with out a hearing b/c the rule says 5 licenses only.  However, if if a application prevents valid reasons for waiving the rules in a particular case, the commission must hold a hearing on whether to waive the rules.   Regulated industries must always be allowed to show why the regulation should not apply to them.  
C: The FCC can make substantive rules and then deny licenses w/o hearings as long as there is a safety value for special circumstances.
	
SSI3:  What is evaluated in an Ashbacker comparative hearing?
RULE:  In reality, there is a presumption towards renewal of incumbent licenses but FCC should look at and balance:
· Renewal expectancy (heaviest factor weighed in reality)
·  the better the past record, the greater the renewal expectancy weight 
· Diversifying ownership of broadcast outlets 
· Seek to discourage concentration
· Integration of ownership and management 
· Want owners to participate
· Local ownership
· Best practicable services
· Moral ch of would be owners
· Minority invovlement
· Other factors
 
Central Fl Enterprises Inc v Federal Communications Commission (DC Circuit)
F:  There was a competing request for license between the incumbent Cowles and Challenger – Central. Cowles was also dealing w/ charges of mail fraud and had also violated FCC rules by moving the stations main studio w/o FCC approval.  At the commissions comparative hearing, the FCC looked at the factors and found:
Diversification – point does to Central b/c it does not have any other mass media interests vs Cowles who does but reduced b/c Cowles other medias are remote from Daytona Beach and do not dominate their markets. Central wins here
Best practicable service factor - Negative for Central b/c little promise that Centrals owners would play a significant role in station affairs but Cowles has plus b/c its past record is thoroughly acceptable and likely to remain so  - only blot is move of headquarters. 
Integration of management and ownership – Central wins  but the court does not find meaningful their plan b/c won’t be full time participation and they have a lack of experience.   
policy decision like when station is owned by the ppl who own it.  Cowles gets a 0 here b/c it’s a large company not locally run.  Cowles also has fraud on its record.  
Local Ownership:  Cowles - 0 here b/c moved their facilities to Orlando w/o permission. Central  - they are located there.
Minority Involvement:  Central will have 2 black stockholders  but Cowles has past performance of programing to serve the needs and interests of the community.  Cowles past performance has been superior justifying a plus of major significance within the meaning of Citizens Comm v FCC  - gets major plus.
Good ch – Cowles has demerits here b/c they have fraud issues 
The commission concluded that even though there were more pluses for Central, Cowles license should be renewed and Centrals denied.  This is because the commission primarily relied on was Cowles past service.  
A:  The DC Circuit found the Commissions rationale thoroughly unsatisfying b/c they renewed based only on assessment of Cowles past performance as substantial (de facto presumption in favor of renewal for incumbent).  They felt the Commission minimized the imp of Centrals adv like diversification, intergration of ownership w/ management and minority participation.  Cowles record is undistinguished and does not indicate a likelihood of better service than the challenger.  So they remanded back to the FCC.  On remand, the FCC reformulates its rule to make renewal expectancy one of the factors to be balanced. After this Cowles preference was still weightier than Centrals.  
Prof:  The DC circuit helpless b/c can't say to FCC give the license to Central and if they keep remanding the case they will embarrass themselves.  So instead, the FCC is appearing like it is weighing the factors and thus the DC court is satisfied.  As a result, the law favors incumbents.

SSI4:  Is there another way to give out licenses besides comparative hearings?
The FCC has used lotteries since 1983 and has had statutory authority to use auctions since 1993.  This is the preferred process when there are large numbers of qualified applicants, and when public interest is best served by getting service started quickly

SSSI1:  What are the pros and cons of a lottery system?
Benefits:
· eliminates the cost comparative hearing for initial licenses 
· Gives applicants extra credit for minority ownership and diversity so that all applicants would not be on equal footing (takes away emphasis on past performance)
· Allow for petitions to deny where interested parties can urge that the tentatively chosen licensee fails to meet basic reqs for licensure 
Cons:
· Might result in random picking instead of best applicant.
· 
SSSI2:  What are the pros and cons of an auction system?
Benefits: 
· Places stations in the hands of those who value them most highly 
· Make minority ownership more likely then under the present system 
· Transfer from private licensee to the public treasure the value for the gov granted license
· Sets up certain criteria that station has to meet otherwise license revoked
 
SSI5:  How can the FCC regulate licensees behavior?
· Rulemaking
· Adjudication 
· Adoption of policy statements
· Jawboning – regulate by raised eyebrow – informal way to regulate 
· Since the FCC is givens substantial discretion to terminate licenses, licensees are quite responsive to veiled threats by regulators.  

SSSI1:  What are the pros and cons of Jawboning?
Benefits:
· Gives Flexibility b/c not set in stone so can change requirements easier
· Efficiency – don’t have to spend money getting licensees to do what the agency wants
· Can test rules out to see if they work
Cons:
· May be making rules w/o doing the procedures of 553, 556 or 557
· The procedural safeguards are supposed to protect the public as a result the public is crossed out of this decision making process.
· No watchdogs, no form of review (judicial scrutiny)
· Might discourage adjudication by ppl who think rule is wrong 
 
Writers Guild of America v ABC
F:  The HoR directed the FCC to submit a report to the Committee outlining the specific positive actions taken or planned by the commission to protect children from excessive violence and obscenity.  As a result the Chairman of the FCC Wiley went on a course of jawboning urging the networks to adopt a system of self regulation to reduce the amt of sex and violence in tv programming.  He didL  Personal lobbying w/ representatives of the 3 major tv networks, meetings between the FCC staff members and programming officials at the networks and met w/ officials from the NAB which is a private entity that sets voluntary guidelines for tv broadcasting.  As a result, the networks and NAB est a rule setting aside the first hour of prime time for programming suitable for general family viewing.  Then national writers guild sued calling for violation of 1a and APA
A:  The court upheld the FCCs action as just jawboning which they said was a good way to create a workable middle course in the FCCs quest to preserve a balance between the essential public accountability and the desired private control of the media.  Informal procedures allow the FCC to exercise wide ranging and largely uncontrolled admin discretion in the review of telecommunications programming.  
C:  Can do this

		ENFORCEMENT	
· Information Gathering
· Choosing when to prosecute

INFORMATION GATHERING
Issue 1:  How does the agency gather the information it needs to decide whether to bring an enforcement action?
· Physical Inspections
· Requests for information or documents
· Compulsory production of information
· Commercially valuable information 

PHYSICAL INSPECTIONS
Issue:  When can agencies conduct inspections?
APA 555(c):  An agency cannot conduct an inspection or otherwise gather information w/o legal authority.  
· Lang of statute:  process, requirement of a report, inspection, or other investigative act or demand may not be issued, made, or enforced except as authorized by law. 
 
SI1:  When does an agency have a legal authority to search a regulated business?
RULE: Under normal circumstances, a warrant is required before government agents may enter and inspect a business to monitor compliance w/ regulatory requirements.
· If a regulated business refuses an agency entry, the agency must get a warrant.  For the warrant, an agency can get a warrant based on traditional crim law PC (specific evidence of a violation) and ALSO on a showing that reasonable leg or admin standards for conducting an inspection are satisfied w/ respect to a particular establishment such as a specific business has been chosen for OSHA search by random lottery  (defers to agency about reasonableness of enforcement scheme).
EXCEPTION:  No warrant is required to inspect the premises of a business that is subject to pervasive regulation.
· Firearms
· Junkyards 
· Liquor 
· Mines 

Application – need warrant

Marshall v Barlows Inc
F:  OSHA went to Barrows to conduct a search of the working areas of the business b/c Barlows turned up in the agency's selection process.  Barlow asked if OSHA had a warrant but they did not so they were refused admission.  OSHA got DC to issue an order compelling Barlow to admit inspector.  Barlow refused admission and sought injunctive relief ag warrantless searches.
A:   Agencies just like the public must obey the 4th amendment and cannot perform warrantless searches of regulated industires.  They can only observe w/o a warrant what is open to the public. If an employee freely reports noncompliance to OSHA, then the agency can use that evidence.  The secretary says that he needs warrantless searches to enforce by surprise so that the regulated industry won’t fix their issues before inspection.  He also says can’t get ex parte warrant b/c it would be a great administrative strain.  These are not good reasons b/c can get a warrant and still appear with surprise and that there are not that many cases where refusal is denied and thus a warrant needed.  Decision does not extend to other agencies -- only to facts and law concerning OSHA.
C:  can't have warrantless searches. 
D - Stevens:  The new fangled warrant w/o any true showing of particularized probable cause would not be sufficient to validate the warrants.  Should defer to congress's jmt on the importance of a warrantless search power to the OSHA enforcement scheme.  It is reasonable to allow agencies warrantless searches to protect the public health and safety. 
Prof:  This might protect agencies from acting arbitrarily or capriciously and might avoid litigation.  However, most agencies won't refuse b/c don't want to make the agency upset.

COMPULSORY PRODUCTION OF INFORMATION
Agencies monitor compliance w/ regulatory requirements by requiring parties to provide information and/or docs to the gov through agency mandates.  An agency can also subpoena documents.  If the regulated industry does not comply w/ the subpoena the agency may ask a court to enforce the subpoena (for documents or testimony).  Courts are usually very deferential to the agencies request.

Issue 1:  What are the requirements of an agency asking for information?
RULE:  An agency may require regulated parties to provide information or documents as long as the information sought is:
· w/in agency authority
· not too indefinite or burdensome 
· reasonably relevant to a legit matter of agency concern
Note:  
· very deferential to agency so rarely refuse to enforce admin subpoenas. 
· Agencies must have explicit statutory authority to issue subpoenas

Issue 2:  What is the Paperwork Reduction Act?
RULE:  The PRA is a federal statute under which the Office of Information and Regulatory Affairs with OMB has authority to review agency requests for information from members of the public. 

Requirements:  Before an agency may promulgate a new request for information, the agency:
· Must submit a proposal to OIRA w/ a justification as to its need for the info
· Can be rejected if the agency does not have a legit need for the info
· OIRA may approve the agency’s proposal subject to conditions

Limits:
· Does not apply to requests pursuant to a rule promulgated under the APA
· Applies only to agency requests for info not that one regulated party give info to another party

Point: Save trees by making sure that the agency request is reasonable.  

COMMERCIALLY VALUABLE INFORMATION (trade secrets)
RULE:  If an agency requires disclosure of information that is considered a trade secret under state law and then requires that the information be discloses to third parties, the taking clause might require that the government pay compensation to the party whose information has been disclosed.   ADD MORE TO THIS RULE – about notice 

Ruckelshaus v Monsanto Co
F:  The EP was allowed to consider data submitted by one applicant for registration in support of another application pertaining to a similar chemical provided the subsequent applicant offered to compensate the applicant who originally submitted the data.  Any data that was a trade secret was exempt.  In 1978 changed to grant a 10 year period of exclusive use for the data and then after that if the parties could not agree on an amt of compensation for the data they could have binding arb.  Monsanto invents and develops new active ingredients for pesticides and conduct most of the research and testing.  They had incurred costs in excess of 23.6 million in developing the health, safety and environmental data submitted by it under FIFRA.  However it needed to submit that data to get approval for their new products.  By submitting this data, the data now becomes open to the public and available for competitors to find and use.  It now claims that the use of its info is a taking w/o just compensation and that it is use for a public not private purpose 
A:  The test data are trade secrets and they have many of the characteristics of more tangible forms of property.  To determine if there is a taking, the ct looks at whether the agency has A has gone beyond regulation and effects a taking.  This is determined by looking at:  The character of the gov action, its economic impact and its interference w/ reasonable investment backed expectations.  Applied here:  From 1978 on - no reasonable investment backed expectation that EPA would keep the data confidential beyond the limits prescribed in the amended statute. He was on notice of the manner in which EPA was authorized to use and disclose any data turned over to it by an applicant for registration.  This was a cost of doing business, Monsanto chose to submit the data to get registration.  Before the 1972 amendments there was no reasonable expectation that his data absent an express promise would remain inviolate in the hands of the EPA b/c the possibility was substantial that the Federal Government would find disclosure to be w/in the public interest.  Data submitted between 1972-78 had a statutory scheme where the submitter had an opp to protect his trade secrets from disclosure by designating them as trade secrets at the time of submission.   Here one of the main rights of a property interest (trade secret) is the right to exclude others.  The economic value for Monsanto is the competitive edge over competitors b/c it has this info.  In order to prevent a taking, the arbitration that is supposed to happen must compensate Monsanto for the loss in the market value of its trade secret data.  Since there has been no arbitration a finding would be premature.  There is no challenge that this is not for public use b/c Congress believes that it is b/c would eliminate costly duplication of research and streamline the registration process, making new end use products available to consumers more quickly.  It would also eliminate a significant barrier to entry into the pesticide market thereby allowing greater competition
C:  the EPA consideration or disclosure of health, safety and environmental data will constitute a taking if Monsanto submitted the data to EPA between Oct 22 and Sept 30 and if the data was a trade secret, Monsanto designated the data as trade secrets and the arbitration does not adequately compensate for the loss in market value of the data that Monsanto suffers b/c of the EPAs use or disclosure

PROSECUTORIAL DISCRETION
In general, agencies have a great deal of discretion to chose when to enforce.  Agency decision not to prosecute are not reviewable. 
Concern:  
· agency can harass disfavored groups and immunize favored groups
· agency can subvert Congressional intent by applying different priorities from those of Congress
· can go after easy targets who challenge funds to effectively challenge agency
Note:  This is different the no JR for Prosecutorial Discretion b/c here looking at if the agency is fair in how they are going about bringing enforcement and in prosecutorial discretion the agency is making the decision to enforce at all (that is not subject to JR).

Issue:  When will a court preclude an agency from enforcing an order until the agency orders others in the industry to halt the same practice? 
RULE:  A court will preclude an agency from enforcing an order until the agency orders other in the industry to halt that same practice when there is a patent abuse of discretion.

Moog Industries v FTC (not a patent abuse of discretion)
F:  Moog was ordered to cease and desist from violating the Act -- Moog sought review and that the ct hold the entry of jmt in abeyance on the ground that petitioner would suffer serious financial loss if prohibited from engaging in the pricing practices open to its competitors.  This was denied.  Moog asked that the cease and desist order be held in abeyence on the ground that rsp would have to go out of business if compelled to sell at a uniform price while its competitors were not under similar restraint – denied.
A:  Courts don’t like to interfere with admin discretion that Congress has given the FTC b/c agencies have expertise to decide when to enforce and how to enforce.  
C:  defer to commissions decision not to abate
 
FTC v Universal-Rundle Corp (no abuse of discretion)
F:  Uni made china and cast iron plumbing fixtures and was engaging in unfair price discrimination.  They said if the person bought in bulk, they would get a discount but if they buy individually the price would be more.  The FTC goes after them with a cease and desist enforcement action.  Uni tries to challenge the FTC by saying that this can not be enforced against Uni until the FTC forces all Uni’s competitors to cease and desist.  If this does not happen universal will be at a competitive disadvantage and might be pushed to extinction.  The agency does not stay the enforcement action.  The AC set aside the commissions order denying the stay and remanded the cause w/ instructions that the commission conduct an industry investigation b/c refusal to grant the requested stay was a patent abuse of discretion 
A:  The AC decision must be reversed b/c the evidence offered in the petition is inconclusive.  The evidence did not tend to show that the discounts offered by Uni competitors had such an anticompetitive effect there was no basis for a conclusion that the practice held illegal by the commission was prevalent throughout the pluming industry.  
C:  The commissions refusal to w/hold enforcement was based on a reasonable evaluation of the merits of the petition for a stay thus it was not w/in the scope of the reviewing authority of the ct below to overthrow the commissions determination

	PUBLIC ACCESS TO GOVERNMENT RECORDS	
Issue 1:  What is the Freedom of Information Act?
FOIA states that fed agencies need to make their records promptly available to any person who requests them
· To enforce -- FOIA confers on federal dc jx to order the production of any agency records improperly w/held
· codified in APA 552 
APA 552:  Each agency shall make available to the public information as follows:
· Each agency shall separately state and currently publish in the Fed Register for the guidance of the public rules and regulations
· Each agency, shall make available for public inspection and copying opinions, orders, policy statements, interpretative rules
· Except w/ respect to the records made available above, each agency shall make records promptly available upon request when the request:
· Reasonably describes such records 
· no blanket requests
· can’t make an agency create a record
· Is made in accordance with published rules stating the time, place, fees, and procedures to be followed. 
· Upon complaint, a DC that has jx may enjoin the agency from w/holding agency records and to order the production of any agency records improperly w/held from the complaint.  Need:
· Improperly and 
· w/held and  
· records
· means –thre records need to be in the possession of the agency at the time they are requested.
EXCEPTIONS:  Agencies don’t have to produce records that are:
· Inter agency or intra-agency memos or letters which would not ordinarily be discoverable in litigation 
· Records or information compiled for law enforcement purposes, but only to the extent that the production of such law enforcement records or information don’t cause one or more problems. 

SI1:  What are agency records?
RULE:  Agency records are records that are created or obtained by the agency in the course of doing the agency’s work and are in the control of the agency at the time of the FIOA request.
· This definition does not include:
· Records made by immediate personal staff of president who advise and assist the president. 
· Records physically located in state department if not made/used by the state department

Kissenger v Reporters Committee For Freedom of the Press
F:  Kissenger was assist to the Pres for National Security affairs starting in 1969 and then in 1973 was appted to the Sec of State. But continued to be National Security Affairs advisor until 1975.  During this time all of his phone conversations were recorded and turned into summaries or transcripts.  Kissenger arranged to have his notes moved from the State dept to the estate of Rockerfeller,  Then entered into two agreements to have his papers deeded to the Library of Congress.  Three requests for these docs were filed for copies of these documents.  
· William Safire, a NY reporter, wanted all docs that had his name or that contained info about leaks w/ certain named white house officials.  His request was denied b/c were not agency records subject to FOIA.  He requested the records before records went to Rockerfeller estate 
· Military Audit Project -- request made after Kissenger announced gift to LoC.  Request denied b/c not agency records and b/c made after Loc had control so the Dept had terminated custody and control
· Reporters committee for freedom of the press - wanted same as above and denied for same reasons. 
A:  If agency not in possession of the records when request made then don't have to produce them.   Here the state dept has not improperly w/held records. The safire request - sought disclosure of docs which were not agency records w/in the meaning of FOIA.  They were not agency records b/c he was not sec of state but advisor to president and when in that position don't generate agency records. The president’s immediate personal staff or units in the exec office whose sole function is to advise and assist the president are not included w.in the term agency under FOIA.  It did not matter that they were stored at the state department they were still not state department records.  
C:  Don't have to produce
D- Stevens:  The docs requested are agency records and should not have been sent away.  The state department continued to have custody over the records when they were sent away and so the agency should be forced to request their return.  However, these records might not be wrongfully w/held if the agency has a reasonable explanation for why they were unable to retrieve the documents (didn’t know location, no interest in retrieving them).  
  
SI2: What are the exemptions from FOIA?
· Inter agency or intra-agency memos or letters which would not ordinarily be discoverable in litigation 
· Records or information compiled for law enforcement purposes, but only to the extent that the production of such law enforcement records or information don’t cause one or more problems. 
Note:
· narrowly drawn 
· agencies must disclose segregable portion (exempts matters not whole doc)
· permissive not mandatory
· decision to w/hold info can be reviewed under the arb and capricious standard
 
Application – inter-agency and intra agency memos
RULE: This exemption protects deliberative processes and other matters that executive privilege and the atty client privilege protects.  
· This exemption does not apply to final opinions and dispositions.
· Exemption does apply to memos that state and agency’s decision to move forward w/ enforcement actions

NLRB v Sears Roebuck
F:  When a party files an unfair labor practice charge with the NLRB, the general counsel has final authority to decide whether to pursue that charge by issuing a complaint.  Regional directors often consult w/ the General Counsel whether the GC should pursue the case.  Sometimes they write their suggestion to pursue or not to pursue a claim in a memo.  Sears wants to get these memos to learn the agency’s policy and protect themselves.
A:  The SC holds that only final opinions are FOIAble which means the ones that the regional directors write to the GC saying don’t pursue the claim.  The memo to pursue a claim cannot be obtained via FOIA b/c it is not discoverable in litigation and could reveal agency theories of enforcement and why the agency might be willing to settle. 

H1:  EPA proposes a rule that will define radioactive material in the water and gets 500 comments.  An agency person needs to summarize comments and put it in memo.  Agency based on that memo creates a final rule and then person tries to FOIA memo.  Agency calls exemption 5.
A1:  Can get exemption b/c need to look at what is predecisional and deliberate.  Instead, the requester can get the 500 comments and look at them.   But they can’t get the memo b/c that is going to show agency thinking.  

Application – exemption law enforcement
RULE:  Law enforcement records are exempt from disclosure when disclosure would cause one of several enumerated harms to law enforcement interests including:
· Protecting the right of the accused to a fair trial
· Protecting the identity of a confidential source of information 
· Protecting against interference w/ law enforcement proceedings 
· Protecting the secrecy of law enforcement techniques and enforcement guidelines 
· Protecting the physical safety of ind

FBI v. Abramson (even when the doc compiles records previously used for law enforcement purposes and the new doc is not for law enforcement purposes)
F:  Rsp is a prof journalist and wants to get records about if the White House used the FBI and its files to obtain derogatory info about political opponents.  This was denied.  Then he requested info on a single doc that had a one page memo from Hoover to Ehrlichman w/ approx. 63 pages of name check summaries and attached docs.  This contained info obtained by the FBI on 11 public figures.   
A:  Congress created this exemption to prevent against the harms listed above.  There is no reason to infer that Congress would have preferred a different outcome simply b/c the information is now reproduced in a non-law-enforcement record.  
C:  A record made for law enforcement purposes continues to meet the threshold requirements of exemption 7 where that recorded information is reproduced or summarized in a new doc prepared for a non law enforcement purpose 

DOJ v Reporters Committee for Freedom of the Press (can’t get rap sheets)
F:  DOJ was authorized by congress to acquire, collect, classify and preserve criminal id and other crime records and then exchange this info w/ other gov agencies.  Rap sheets – have certain descriptive info like Dob, physical characteristic, history of arrests, incarcerations, etc.  Local, state and fed govs vol share this info.  CBS wants to get the crim records for  4 ppl in the Medico family who were allegedly involved in org crime and improper arrangement w/ a corrupt congressman
A:  Privacy cases have two interests: 1) avoid disclosure of personal matters and 2) interest in independence in making certain kinds of imp decision.  Even if the names are redacted the release of these docs can still be an invasion of privacy b/c of later recognition of identifiable characteristics.  Exemption 6 permits an agency to w/hold a doc only when revelation could reasonably be expected to constitute an unwarranted invasion of personal privacy.  An invasion of privacy might be warranted to reveal what an agency is doing but not when the info is going to reveal information about private citizens.  
C:  cannot give out rap sheet
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