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· WHAT IS ADMIN LAW?
· The study of how admin agencies get their power (Congress)

· Study of how agencies use their power to create law =  Rulemaking

· The study of how AAs enforce their power

· Study of agencies’ adjudicatory power.

· Study of judicial review of agency action.

= The study of the checks and balances that is placed on admin agencies

· Three branches of government that are all based upon the principle of checks & balances:

· Executive ( power to enforce law

· Admin agencies fall within the executive branch 

· Discretion to carry out and enforce the law created by Congress is solely on the executive branch 
· Congress does NOT have authority to veto agency action – Once Congress legislates, executive power is in exclusive control of Pres.

· Congress can maintain control by cutting down funding, shutting down agency and advice and consent over appointed officials (See CRA)
· Legislative ( power to make law

· Congress creates the law and delegate power to admin agency to act through statutes (give them rulemaking, adjudicatory and enforcement powers) 

· Without delegation from Congress, the agency cannot do something

· Judicial ( power to adjudicate 

· Interpret the law, check & balance whether agencies are acting within scope of laws created by Congress

· Admin Agency
· Agencies have the power to create rules, and they act to enforce them.  Thus, they serve executive, investigative, and quasi judicial functions. 

· All 3 functions take place in a single agency

· Why do we have administrative agencies?  

· Because we need specialized entities to tackle a wealth of issues.  Congress does not have the time to address the minutia of all laws, and because we as a society have asked that our government protect our freedoms and rights as the sovereign. 

· What controls how the agencies’ carry out their primary functions?  

· Delegating statutes and the APA.

· ENORMOUS amount of discretion given to public agencies.  Most of the law is made by admin agencies

· APA Section 551 – Agency Definition

· Agency: each authority of the gov of the US, whether or not it is within or subject to review by another agency but does not include:

· Congress

· The courts of the US

· Governments of the territories or possession of the US

· Government of the District of Columbia

· Notes: Every admin law case arises out of a controversy between a private party and admin agency
· Burden of Proof for Admin Cases: “preponderant of evidence” or “clear and convincing evidence”
· How admin agencies work?

· Congress create the agency by creating statute or law

· Congress give power to agency to create laws within their scope (by rulemaking)
· Congress passes the power to the executive branch to enforce the law

· Purpose of Agencies: 1) Social benefit or welfare & 2) regulatory/police agency

· Types of Agencies:  (admin law governs them all)
1) Cabinet – Executive Dept 

· Homeland Security
· Serve at will of the President

· Presidential dept.
2) Independent agencies 

· limitation of removal of president

· bipartisan 

· limit political influence

3) Sub-Parts of Agencies (dept., committees, bureau)

· within big agency w/own laws & regulations
· Rules of Agencies
· Once a agency makes a rule (in a correct manner), then they have created law

· Court has to enforce the rule (not make their own)

· Court has to act within confinements

· Ex: Gilmore v. Lujan – faxed signature 

· Rule was clear, but unfair. 
· Takeaway: Agencies can create law (regulations) with the force of law, from which Courts are not free to deviate.
· AGENCIES & Congress
· Congressional Review Act (CRA) – trying to retain power without Veto
· Congress sought to keep an active role in the review of agency regulations

· Purposes:

· Give Congress notice to check & balance the executive branch
· Opportunity for congress to repeal rule by a majority vote
· If denied cannot issue another rule that is substantially the same unless authorized to

· Requires submission to Comptroller General of each house

· Transparency to what executive branch is doing
· Midnight Regulations - New regulation declared at the end of presidential terms (especially when White House switched to another party)

· Example: Bush has an agenda & now Obama is coming in, so Bush makes a bunch of new regulations before his term ends. 

· What power does governor/executive have over an agency to stop a regulation of his predecessor (MR)?
· Look at statutory language – in New Energy Economy v. Martinez, the agency does not report to executive branch so had no power to stop publication.

· Independent Agencies = Lack control of midnight regulations

· Executive Agencies = More authority by president to stop ongoing regulation
· When analyzing case:

· Look at the language of the statute (congressional intent)

· If intent ambiguous, agency can make own rule (see def. below)

· Look at the legislative history and prior cases

· Agency rule conform with Congress intent?
· Agencies obtain their power from enabling statutes, and the Courts must determine if agency action falls either:
1) Within the express statutory language of the act.
· Agency action or rulemaking not permitted by statutes created by the Legislature is invalid.
2) Within the implied boundaries of the law delegated to the agency by the Legislature. 
· Deference: agency are in the best position to interpret their law as long as consistent and in line with what Congress has given them authority to do
· AGENCIES & THE COURTS

· Deference: Courts will generally give deference to an agency’s interpretation of its OWN statute & rules (Railroad Act v. Social Security Act)

· Nonacquiescence: refusal of the agency to comply to courts decision

· Circuit court decisions are not very binding 

· IntraCircuit or IntraState Nonacquienscence: agency choose not to apply a circuit court of appeal decision even within that actual circuit
· Highly frowned upon, but can’t really do anything about it
· InterCircuit or InterState Nonacquienscence: agency refuses to apply the decision of one circuit in another circuit

· Permissible! - what you do in any other circuits doesn’t matter
· AGENCIES & the PRESIDENT

· President can hold admin agencies accountable by:

· Appointment & Removal Power

· Congress cannot have the power of removal of an officer charged with the execution of the laws except by impeachment.  (executive officers)
· Congress cannot control– cabinet officials, who the President must be able to remove at will. 

· Setting of Policy

· President Removal Power:

· Independent Agencies (not executive agencies)= Independence from the President

· An agency Congress specifically has created to exercise both quasi-legislative and quasi-judicial power, where the enabling statute clearly intends independence from the President.

· Free-standing agency or those which the President’s right of removal is restricted 
· Federal Communication Commission

· Securities & Exchange Commission

· National Transportation Safety Board

· Federal Election Commission

· Limit the political influence that the President may have

· Restrict removal of Commissioner except for good cause (inefficiency, neglect of duty or malfeasance in office – Humphrey’s Executor)

· How to determine that Congress intended to be Independent: 

· Separate budgeting authority outside of executive branch

· Separate litigating authority

· Bipartisan board (from both parties)

· If it states “it shall be an independent agency” – plain language rules

· Principal v. Inferior Officer
· Principal: reports directly to Pres. and appointed by Pres. 

· Control Pres. policy and direction

· Inferior: (independent counsel in Morrison) not directly appointed by Pres. 

· Not making policy decision or carrying out the policy of Pres.

· Not part of Pres. decision making

· only fixed amount of time for specific duty

· Pres. doesn’t need him/her to execute Pres. laws

· When can Congress limit the removal power of inferior officers?

· Must look to whether the removal restrictions are of the nature that they impede the President’s ability to perform his constitutional duties.  

· Reconciled with Humphrey’s Executor:  We are really looking at how essential the officer is to the executive function of the President.  

· Dual Layer of Removal Restrictions:

· Example: In Free Enterprize Fund, Pres doesn’t have control over SEC commissioners and SEC commissioners don’t have control over the PCABO commissioners either = Unconstitutional

· Violates separation of powers

· Give congress too much control and take away powers from Pres. 

· Agency not accountable to ANYONE

· Need to ensure President has oversight of the admin agency at some level
· DELEGATION OF LEGISLATIVE POWER
· Delegation of Power

· The basic principle governing administrative power is that of limiting agencies to the authority delegated by statute. 
·  An administrative agency “is but a creature of statute.” 
· Any and all authority pursuant to which an agency may act ultimately must be grounded in an express grant from Congress
· How to Properly Delegate Powers to Agencies: 
· Only two cases where delegation has been invalidated because of a absence of standards (Intelligible Principle)– Panama & Schechter
· Panama: Statute was too broad, which gave unlimited authority

· Schechter: no intelligible principle of what is fair and what is competition

· Intelligible Principle Standard: the legislature in delegating powers must limit or guide an agency’s action in some meaningful way by legislative act – Need a concrete standard
· Does not have to be rigid but need some info of what is intended

· Not enough if it fails to give us something to go by (unconstitutional) or lacks criteria for drawing lines
· Reasoning: So the executive & judicial branch can understand the congressional intent (Judicial review needs to understand what they are interpreting)

· Guidelines that meet the IPS:

- Congress identified goals

- Congress identified purpose

- Congress prescribed a specific tool to follow (guidelines or limitation to follow)

Re-Delegation of Delegated Authority

· Cannot re-delegate delegated powers

· Powers that are delegated are not legislative powers – they are instead admin or quasi legislative powers

· Article I, Section 1 of the Constitution: :all legislative powers herein granted, in a Congress of the US.”

· Permits no delegation of those powers

· A delegation is improper if full legislative authority is given to an agency

· A delegation of authority to an admin agency is constitutionally valid if the enabling statute has: (3 Pong Test)
1) Clear expression of legislative policy

2) Sufficient standard to guide agency

3) adequate procedural safeguards to protect against abuse of discretion by the agency

· DELEGATION OF JUDICIAL POWER 

· Can Congress give judicial power to an agency?

· It does not give Article 3 judge power (lifetime tenure, appointed by Pres. confirmation by Senate), but gives quasi judicial power
· Congress can give powers of adjudication to administrative agencies, and avoid Article III Courts: 
1) military tribunals, 2) territorial courts 3) public rights  or HYBRID (below)
· “Judicial powers” doctrine: Agencies can use power to adjudicate if 1) it is authorized by statute, and 2) is reasonably necessary to further the agency’s core purpose AND there is judicial review by the courts when necessary

· Reasoning: efficiency (keeps courts from being clogged up).  When specialized people in agencies adjudicate these disputes, they are always dealing with narrow, technical disputes.  Also, the agency needs this power to be able to do its job properly

· public rights: Rights in dispute between individual and government agency.  Those rights directly related to the agency’s primary regulatory authority.
· parties alone do not determine if public or private (Gov. Does not always have to be a party)
· Public Rights - HYBRID: Agencies can adjudicate when the issue involved private rights that are closely integrated with public rights (like pesticides, restitution in licensing cases to harmed victims, unemployment insurance, remedial damages and workers comp) and necessary for the agency to carry out it administrative charge 

· Workers Comp example – between two private individuals but the public also has an interest 

· Private Rights: rights between two private individual, which can also sometimes be the gov. in case like personal injury

· In the Anna Nicole Smith case, court said that bankruptcy courts do not have the power to adjudicate claims that are a state law private right claim that is not the core proceeding of bky court. 

· A matter of public rights must at a minimum arise... 

· To determine if public or private:

· Look at statute, legislative history/intent, case in controversy 

· Agency’s Judicial Powers include:

1) Holding hearings 2) determine fact 3) apply law to facts 4) order relief 

· Making binding judgments (essential jud power) remains  in the courts through judicial review of agency decisions
· Monetary relief can be ordered if:

· The activities authorized by statute are reasonably necessary to effectuate the administrative agency’s legitimate purposes.

· Valid Judicial Delegations:

· Money penalties , cease & desist orders, and other injunctive relief

· Rates that are fixed are delegated, but not contractual ones

· Enforce an order, but have to prove that order is final

· Issue a penalty, there has to be an enabling statute with floor and ceiling (ex: $50-$500 per violation)
· Non-Valid Judicial Delegations:

· Discipline
· Restricting judicial review of court

· Contractual/tort/private party issue

· Criminal penalties (reserved for jury trial)
· RULEMAKING

· Agencies are charged with developing (promulgating) rule (regulations)

· Rulemaking power is given to an agency by Congress through an enabling statute

· The rule is ONLY binding if congress delegated rulemaking power to the agency

· Adjudication v. Rulemaking – APA 553 & 554

· Adjudication: an evidentiary proceeding in which some type of record is created.  

· May be separate from or part of rulemaking 

· If separate = order

· Rulemaking: the process by which an agency follows procedures in the Administrative Procedure Act to promulgate a regulation 

· may include the requirement of some level of adjudicatory hearing

· may sometimes look like an adjudicatory proceeding

· may have to have judicial proceeding or may not

· Rule: whole or a part of any agency statement of general or particular applicability and future effect designed to implement, interpret or prescribe law or policy or describing the organizations, procedure, or practice requirements of an agency

· Must apply to future & be a statement of general applicability

· Apply generally, although not universally (Morales case - generally applicable because applies to all prisoners in death row in California)

· Must be published in Federal Register & have notice & comment

· Binding effect
· Terminology is not dispositive: Name doesn’t matter (Cordero case)

· Order: the whole or a part of a final disposition…other than rulemaking

· Judicial proceeding based on past facts – result of adjudication is an order

· Case specific & Party specific   

· May have future effect but only to the parties, not general applicability (not intended to have an impact on anyone else)

· Cannot be binding in the future on other cases, but it does have precedent effect
· How to determine if a rule:

· Terminology (although not enough)

· Who within the agency articulated the position - authority to make a rule or doesn’t matter
· Time – future or past effect

· General applicability – doesn’t have to be universal but not specifically applicable to parties only
· Rules (always start analysis by asking – what is the intended binding affect?)

· Substantive/Legislative Rules: the product of an exercise of delegated legislative power to make law through rules, which have power as law. 

· Follows the procedures to make the rule (publish, N&C)

· Good Cause Exception (narrow - national security)- when the agency for good cause finds that N&C are impracticable, unnecessary or contrary to the public interest. 
· No N&C needed for interpretative or policy rules 
· Substantive rulemaking gives any agency a valuable resource-saving flexibility in carrying out its task of regulating parties subject to its statutory mandate
· Expertise (handling specific issue)
· Helps carry out their purpose
· Advances/facilitates the agency’s job;
· Significant benefits to those regulated;
· Fairer to regulated parties, so that there is not a reliance on case by case analysis.  (They apply to everyone.)
· Agency can deploy resources more efficiently.
· Legal Effect of a rule: Agency must adhere to their rules and regulations (they are bound to them until amended or revoked with notice and comment). 

· If there is a substantive rule, then agency cannot deviate from it
· Retroactivity: not construed to have retroactive effect unless the language of statute expressly says so

· Retroactivity is not favored (unfair & no fair warning) - MUST have an express statutory grant

· Look at the statute – needs to have clear evidence of congressional intent to have legislation apply retroactively

· Other Types of Rules/Nonlegislative Rules: deal with policy, interpretive rules or guidelines

· Cannot stand on its own and not binding

· Supplements/restate existing rules

· Does not amend existing rules

· Not generally applicable in the future

· Do not need to follow APA procedures

· Effect of Interpretive Rules: (not required to go through N&C)

· Not binding, but are to be given deference when an agency is interpreting its own statutes and rules.

· People rely on interpretive rules, expertise, courts can use as guidance
· Represents the agency’s view of what the law means

Cost-Benefit Analysis (CBA): takes into account what the cost to society is if the regulation is enacted and if there are other alternatives (better regulations) that be used  (not required by APA)
· Regulations action shall not be enacted unless benefits for society outweigh potential costs.

· Agencies must look to alternative approaches to any given object involving net cost.

· To what level will agencies be accountable in their cost-benefit analysis – see Business Roundtable (strict review of CBA)
· Failure to explain the economic consequences of a proposed regulation makes promulgation of the rule arbitrary and capricious so the rule is struck down

· They speculated and there was no clear review

· The law however does not require agencies to measure the immeasurable
· Rule Analysis

· Is it a legislative rule?

· Is not, how should rule be treated?

· Order: specific to a set of facts and circumstances.

· Invalidate the rule because it should have been promulgated as a legislative rule 

· Uphold as an Interpretive Rule or a Policy because it either (a) merely interprets existing law and does not create any new rights or liabilities; or (b) because the agency retains discretion not to follow.

· Is the agency properly following its rules?

· Substantive/Legislative – must follow.

· Interpretive/Policy – has discretion to deviate from.

· Did the agency conduct cost-benefit analysis?

· Publication – Gives people notice of the rules, so ignorance of the law should never be an excuse
· Publish in federal register, but not final until the Code of Federal Regulations

· Need to wait 30 days from the time published in FR until final/effective in the Code

· The final rule has to be a logical outgrowth of the proposed rule but not exactly the same

· Estoppel – General Rule: estoppel will not lie against the government unless statute says so

· APA allows agencies with declaratory relief so agency making a determination of their own action  -saying wrong and correcting it. 
· Rulemaking Procedure – APA 553 

· Informal Rulemaking

· Published in federal register

· Requires basic notice & comment/opportunity to be heard (30 days usually to comment – agency can change)

· May be skipped when an agency has “good cause” or for interpretative/policy rules
· What Type of Notice: A statement of the time, place and nature of the public rulemaking procedure. 

· Reference to the legal authority under which the rule is proposed.

· Either the terms or substance of the proposed rule or a description of the subjects and issues involved. 
· If harmless error, then public still on notice

· No minimum time for comments just has to be reasonable (usually 30 days)
· Does not require a formal hearing prior to rulemaking

· Although some statutes specifically require a more formal hearing – see below

· Agencies are free to grant additional procedural rights, but reviewing courts cannot mandate additional requirements beyond those in the APA (Vermont Yankee) 
· Agency discretion whether to have hearings or not

· Courts can check once in judicial review if A&C
· Need to follow the APA procedure reqs regardless of how much public participation occurred

· Just need meaningful participation
· CA APA: more stringent – need n&C plus a CBA like review, standard of review is sub. evidence
· Formal Rulemaking – APA 556 (rulemaking but adjudicatory like) 

· More than N&C is required – require on the record hearing
· Enabling statute needs to say more is required

· Applies to formal rulemaking when required to be “on the record” 

· Words like “after hearing,” “public hearing”  or “hearing” don’t expressly imply a formal hearing
· Must follow judicial like proceedings (oaths, oral testimony, cross examination, etc)

· Issuance of decision in accordance with APA section 557.  Need proposed findings and conclusions, supporting reasons for decision., etc.  

· A record of the proceeding.  A transcript and evidence.

· Sometime it has been found that there may be a requirement of a hearing when:

· A small number of people are affected – requires higher level of hearing because so specific

· An interpretative rule can be required to have a hearing if statutes says so

· Disqualification in Proceedings

· Rule for Rulemaking: 

· An agency member may be disqualified from such rulemaking proceedings only when there is a clear and convincing proof that the decision maker is unable to carry out his duties in a constitutionally permitted manner

· When making a rule, just like when making statutes, they are expected to have a bias which is why they are elected (treat rulemaker like statutemaker)

· They should have an opinion and stance on things. 

· Biased because in rulemaking they need to have expertise and experience

· General Rule for Adjudicatory Proceedings - Cinderella Rule: 

· Someone can be disqualified, if a disinterested observer may conclude that the decision maker has in some way adjudged the facts as well as the law of a particular case before hearing it.

· Need to not be biased because very particular to a set of facts

· Applied when notice & hearing not just N&C

· Does not apply in informal rulemaking

· Reasons why it may apply to formal rulemaking:

· the same procedures apply to Adjudications and Formal Rulemaking, in many ways so why should different standards of disqualification apply (governed by same APA 556 & 557)

· Regulatory Flex Analysis – Section 604 

· Triggered when a rule is released for N&C (Section 553 trigger 604)

· An in depth analysis is NOT needed just a reasonable good faith effort to address comments and alternatives (not complex)

· where the agency has addressed a range of comments and considered a set of alternatives to the proposal adopted, the burden is upon the critic to show why it wasn’t enough  

· Provides small businesses adversely affected by the rule the ability to challenge a regulation due to failures to comply with Section 604 

· Two remedies: 1) invalidate rule or 2) “stay” the rule’s operation until proper reg flex analysis is done
· Ex Parte Communications – 

· The court felt that it would be “intolerable” if there were one rulemaking record for insiders, and another for the general public

· the court reasoned that nonrecord communications would undermine the effectiveness of judicial review, b/c the reviewing judges would not have access through the rulemaking record to all the material considered by the agency
· Agency Hearings 

· Do not have to fully resemble a judicial hearing, but must have basic court procedure. 
· APA Requirements:

- Must have notice of time, place and law and charger

- Parties must be given opportunity to submit evidence and conduct a proper defense

- Right to counsel

- Right to impartial trier of fact

- Formal record, with a decision based upon the record adduced at hearing

- Opportunity for internal agency appeal 

- Opportunity for Judicial Review

· Right to Participate - Standing

· Test to determining standing of those “affected” and “aggrieved”:

1) Those with an economic interest (competitors)

· or electrical interference 

 2) Those whose interest will be adversely affected? 

· Representation of a larger group – consumers/public 

· Limitation: Agencies are free to create rules (procedures) that help define standing – broad discretion

· Comparative Review – where two parties have an opportunity to be heard at the same time, so it can be fair to both. 

· Ashbaker Doctrine: where there are mutually exclusive competing applications in licensing cases and only one can be approved, there is a right to a combined evidentiary hearing

· The fundamental doctrine of fair play requires it because the approval of one without a hearing to both deprived the loser of a hearing to which he was entitled

· So both can be can persuade the agency why their application would serve the public interest better than the other

· Not an issue if one cannot qualify

· Notice & Pleadings of the Hearing

· Right to be heard includes right to notice
· Agencies may use service through mail

· Implied requirement is that notice be timely (not a strict limitation of days – has to be reasonable)

· Need to know what the charges are against them  - enough info to be responsive in their defense

· Admin agency must give the party charged a clear statement of theory and may not change the theories without giving respondents reasonable notice in the change. 

· Yellow Fright System case (trucker violation)- they needed notice of the charges and can not change them midway because there is no chance to defend himself.

· APA requires an agency to inform the individual of the matters of facts and law asserted. 

· Must not only tell when and where the hearing will be held, it must also apprise the individual of the issues involved

· May not need to mention specific statute or even say wrong one as long as sufficiently describes facts and issues

· Test is one of reasonableness – bare bones lang of the stat is insufficient

Nature of Hearing

· When is there a public right of access to a hearing?

· Usually open to the public, unless a rare case

· Strong policy favoring public trails because when government begins closing doors, it selectively controls info rightfully belonging to the people 

· May not be closed to the public unless a compelling reasons

· Exceptions

· National security

· Sensitive info like juvenile cases

· Johnson Newspaper v. Melino (dentist disciplinary hearing)

· Court’s test was looking at historical basis and if the public played a significant role

· Historical Basis – look at statute

· Role of public – can be held private because want to keep info confidential that may harm professional’s reputation 

· Counsel

· Right to have counsel but only an opportunity to have counsel, not an absolute right (gov. isn’t providing it)

· Have to pay for counsel themselves

· Can also be represented and advised by another qualified representative like an enrolled agent

· Exceptions created by agencies: Info so straight forward that no need

· Administrative Law Judges (ALJ) – APA 556

· 556(b): There shall preside at the taking of evidence— 

(1) the agency; 

(2) one or more members of the body which comprises the agency; or 

(3) one or more administrative law judges appointed under section 3105 of this title. 

· The functions of presiding employees and of employees participating in decisions in accordance with section 557 of this title shall be conducted in an impartial manner. A presiding or participating employee may at any time disqualify himself.  
· Decision maker just read the summary written by the ALJ, decision maker is not at the hearing (decision made on ALJ’s hearsay)

· ALJ does not need to hear a case, it can also be an agency head or the Board (statute can work around APA)

· Bias 

· A fair trial is a basic req of due process, so an ALJ must recuse himself if he has a substantial pecuniary interest in the case (does not apply in rulemaking – expect them to be bias)

· Example: If they have a financial interest in the outcome of the case

· Caperton: where judge received substantial contribution for his campaign 

· If just a donation would not have been enough, but gave a substantial sum thus making him subject to disqualification – Presumed impartial

· Objective Test:

· Reasonable Person believe that there was a bias or impartiality based on the totality of fact

· Not only direct interest can just look like there may be impartiality

· However, it is okay it they have their own idea and backgrounds on certain issues

· Disqualify if preconceived facts at issue in a specific case as opposed to prejudgment of general question of law or policy. 

· Prejudgment of law is fine (should have their own ideas about law) but not prejudgment of facts because need to hear all the evidence first

· Disinterested Observer Rule: If disinterested observer may conclude that he has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it. 

· There is no single standard to apply, but look to:

· Bias

· Advance knowledge of facts/prejudgment

· Personal interest
· Favoritism

· Animosity
· When someone makes a statement publicly, they entrench themselves in that position making it difficult, if not impossible, for him to reach a different conclusion
Combination of Functions 554(d) –needs to be a separation between prosecutor and judge

APA section 554 (d)

· Only way to have ex parte communication is if both sides have to have notice & opportunity to present their side/cross-examine- – EX PARTE RULE
· Cannot be responsible to or subject to the supervision of an employee or agency in the investigation or prosecution.

· Prosecutor or investigator may not participate or advise in the decision, recommendations or agency review of that specific case.  Unless exception as enumerated in statute.

 *** These rules only apply to Adjudications – distinct from rulemaking**
· Determined on a case by case basis – Flexibility 

· If no separation, then judge may have a prejudgment knowledge of facts = Bias

· Can an agency investigate, prosecute, and adjudicate the same case? 

· Yes, not a violation of due process as long as different members of the agency’s a conducting the different roles 

· Problem arises when it is the same person with different functions or a person changes to one of the other functions later

· Ex Parte Communications

· When can agency employees in different functions (litigator, investigator, hearing officer, agency head) speak to one another? 

· Litigator : must separate his function once commences the litigation function because at that point he has the “will to win.”

· Can work with decision maker on other cases

· Agency Staff/Investigator/Attorney: can speak and share info about case until actual litigation starts. 

· Impartiality is key to due process! ANALYSIS for Test
· Evaluated on a case-by-case basis.

· First, look to whether there is a direct violation of the applicable statutes and APA?

· Second, ask: would a disinterested observer believe that a review of the evidence reveals an unacceptable risk of bias, or that the decision maker foreclosed a fair and impartial review of the facts at the adjudicatory proceeding?

* Is there a pecuniary interest? 

* Is there a public statement on the record?

* Is there anything that would suggest prejudgment
· Evidence – APA 556(d)

· 556(d) - Any (relevant only for judiciary) oral or documentary evidence may be received, but the agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence.

· Admin has relaxed rule of evidence and are not held to the same standard as jury trials 

· Policy Reasons: 1) Admin agencies are already more informal

2) so numerous so if applied full evidentiary hearing would not get anything done – expediency 

3) Have expertise so can get through evidence in a way that normal judge would not

· Legal Residuum Rule: findings cannot be exclusively based on hearsay alone 

· Hearsay can only be used to support or explain other evidence

· Medical Records may be received as evidence in a disability hearing – despite hearsay character because: 

· Reliable – consistent, based on experts, credible

· Admissible up to the point of relevancy
· Hearsay evidence can therefore be substantial evidence if it has sufficient probative force such that reasonable man might accept it as adequate to support the conclusion reached by the agency

· Burden of Proof

· Usually the burden is on the person bringing the claim (P)

· Preponderance of evidence unless statute says otherwise

· Sometimes may be “clear & convincing” (Like Immigration cases)

· Burden of Persuasion – the burden to convince/persuade a jury or judge that your evidence supports your claim, and should be given more weight than your opponents.  

· Traditionally, if the evidence is evenly weighted or balanced, the party with the burden of proof must lose.

· Burden of Production – the burden to produce (admit evidence) to support your claim.  If you meet the burden of production, you have met a floor to continue on with the case.

· General Rule under APA  – Proponent of a rule or order has to prove their case by the preponderance of the evidence.  When evenly weighed, the proponent loses. 

· True Doubt Rule: when the evidence evenly balances then the claimant wins – shifts burden to the party opposing the benefits (agency)

· Inconsistent with standard burden of proof where claimant has to proof 50.1%

· Analysis 

· APA applies unless regulations saying otherwise

· So analysis starts with the organic statute (APA) 

· APA requires hearings under preponderance of evidence proved by claimant 

· Any Regulations? 

· No regulations that would permit the TDR – could have but didn’t  so claimant has burden

· If even claimant has to prove preponderance of evidence 

· If TDR, then shift burden to agency

· Illegal Evidence

· Traditionally excludable evidence (evidence received in an unlawful manner) is not per se excludable in the administrative context.  The question is one of balancing – a cost-benefit analysis
· Benefit of having the evidence in the admin hearing v. costs (risk) of having the evidence  

· Exclusiveness of Record

· Record: transcript of proceedings and all documents (taping may be enough, but the person that wants it in writing must pay for it)

· Wouldn’t make sense to always have it in writing because costly, timely and not everything goes to appeal

· The record is only what happens in the case

· Nothing must be taken into account by ALJ that has not been introduced in some manner into the record of the hearing or based upon matters outside the record

·  Example: what he saw outside the courthouse – not a witness

· Claimant can’t cross examine something not in the hearing

· Purpose of Exclusiveness of Record:

· Make sure agency only makes decisions based on facts that are established

· Gives an opportunity to challenge the agency’s reasoning

· Reviewing court can evaluate the decisions – Judicial Review

· Official Notice – a court requires no proof of obvious and notorious facts – just takes notice of them. Exception to Exclusiveness of Rec
· A Decision maker may rely on their own expertise to adjudge a matter, even if controverted by a party’s expert. 

**Note, this is not a uniform rule.***

· How does an agency properly take official notice? 

· Look at the statutes and regulations

· Want them to be specific of what they are noticing (the exact facts of what noticing so there is a record in the proceeding)

· Decision Process

· Pre-APA Rule : Morgan I 

· The one who decides must hear (not literally hear or view) and consider evidence in some manner before making a decision 

· Summaries, assistants, etc. can be used

· Evidence may be taken before an examiner

· Evidence may be sifted and analyzed by subordinates

· Arguments may be oral or written

· The one who decides must give heed to the case, directing his mind to it, and must be the one who exercises the deciding function.

· Does not need to read the entire record – consider the case on the merits

· Due process doesn’t require that they hear or read all the testimony and they may be properly aided by reports of subordinates.

· Short interval between deadline and the decision is not enough to show a clear evidence of irregular activity because there is a presumption that judges have properly conducted their duties

· Not for the courts to tell admin agencies how long they must ponder before coming to a decision

· Morgan II

· Courts cannot question the mental process of admin decision makers. 

· Can only review the court’s decision

· But their method of doing so – their mental process, their reliance on their staff – is beyond judicial scrutiny

· Decision Making -APA 557(b)

· Hearing examiner hears the case 

· Decision of examiner is final unless appealed (like trial judge)

· ALJ decision is also final unless appealed

· Party appealing from the ALJ to a court is not permitted to submit new evidence (can’t fault ALJ for something they never saw) 

· the court is simply a reviewer when in appeal can only remand – not a fact finder

· On appeal, agency has all the powers as it would have in making the original examiner’s decision

· The board, on appeal, has all the same powers like if they heard the case in the first instance (can evaluate credibility of witnesses)

· Require agencies to explain ground for rejection of initial decision

· Decisions & Findings 

· When an admin agency makes a decision, they must make findings of fact and conclusion of law that are adequately detailed so as to permit meaningful appellate review

· Findings need to be sufficiently detailed and disclose the steps by which they made their ultimate decision to demonstrate it is a reasonable conclusion

· Must show a logical nexus between the facts on the record and the ultimate conclusion

· Need to articulate why they are denying the benefits

· Not enough if only a single conclusory statement without any findings

· If so, court will remand to agency for findings

· Purpose of Findings: 

· Give reviewing court info to review

· Cant review if arbitrary or capricious if we don’t know how court got to the conclusion

· Give a lot of deference to agency so want to make sure they are carrying out their duties – check and balance 

· Reconsideration – asking the agency who just made the decision to reopen or reconsider their decision (Intra Agency Appeal)

· Rule: Can only reopen when changed circumstance, new evidence or material error
· When reconsideration is sought on the basis of “clear error” based upon the original record, a decision to deny rehearing or reconsideration is not reviewable itself.

· If the agency grants or denies reconsideration and references new facts, reweighing facts or new conclusions/changing positions, then a new order is granted that a court can review  

· If an agency issues a new order in response to a petition for reconsideration, reaffirming its original order, then the whole set of orders is reviewable on the merits.  

· don’t say “reaffirm original order” because basically saying they reconsidered it

· Judicial review of agency denials of petitions for reconsideration based upon new evidence or changed circumstance is available only based upon abuse of discretion, 

· The only thing being reviewed is the denial for reconsideration, not the original order

· RIGHT TO BE HEARD
· Adjudication (554): agency process for the formulation of an order
· Order: means the whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of an agency in a matter other than rule making but including licensing.

· Apply to a discrete set of individuals.

· Based upon present or past facts and application of law.

· With prospective effect.

· APA Section 554: This section applies, according to the provisions thereof, in every case of adjudication required by statute to be determined on the record after opportunity for an agency hearing

· Exceptions: de novo review &  decisions that rest solely on inspections, tests, or elections.

· Notice: 1)Time, place and nature of hearing 2) Legal authority for jurisdiction 3) Assertion of matters of law and fact.

· Opportunity for Hearing: The question will be, what does due process require in terms of the kind of hearing, and what procedures are required to be followed?

· Distinguish between due process procedures & agency pursuant to statute procedures - 

· If in conflict, constitutional due process will prevail

· When is a full oral hearing required to meet due process minimums: Judicial or Legislative?
· Bi-Metallic - Where a rule of conduct applies to more than a few people (generally applicable), it is burdensome that everyone be heard so no right to a hearing because agency is exercising legislative type actions
· To meet constitutional minimums, one need only have the right to submit written argument to meet the hearing requirements.  

· Londoner -  Small number of persons affected then there is a right to an actual oral hearing 

· Adjudicative Facts

· A hearing is required if the action involves the determination of disputed facts of particular applicability (adjudicative facts)

· If no disputed/contested facts then nothing to adj. 

· Like in Hollinrake where a man was denied of being a police officer because of his eye sight but he presented that evidence himself = no dispute = no hearing
· Right to Be Heard Analysis (Is there a right to be heard?)
· Look at the statute to determine Congress intent – is it a rule or an adjudication? 
· Is there a statute or rule that require hearing?
· Does Due Process guarantee the right to a hearing, because the issue affects “life, liberty or property”?

· No person may be deprived of “life, liberty or property without due process of law.” = Right = Hearing

· If privilege (see below) = no hearing

· Entitlements (see below)

· It is generalized or particular? How many people does it affect?
· General = Rulemaking, Particular = Adjudication (Dickinson Applicability Test)
· Is the inquiry focused on resolving some sort of the policy type questions and not merely resolution of factual disputes

· Policy = RM, Factual Dispute = Adj

· Is the result is of prospective applicability and future effect?
· Future = Rule, Past/Present = Adj.(Holmes Time Test)
· ***Note: Right to a hearing does not necessarily mean the right to a full evidentiary hearing.  Rather, it could be something less.***

· RIGHTS v. PRIVILEGES
· Privileges: a conditional grant given by the government that is not connected to a “property” interest
· Given by them can be taken by them

· Can be revoked without prior notice or opportunity to heard 
· Beer permit/liquor license is priv. - Smith 
· If something is a privilege, due process does not require a hearing
· Unless statute says otherwise

· Rights: Life, liberty, property 
· Examples of Other Rights:
· Professional Licenses (doctors, lawyers, architects, etc)

· Entitlements – “Property” Rights?
· Entitlements are not a privilege, they are right – due process prior to termination of benefits
· Cannot be taken away without some sort of process

· Entitlement Examples: 

· Welfare

· Taking away their means to live (suffer of grievous loss)

· Unemployment

· Public education

· Gov. employment
· Immigration – Resident Alien 

· Goldberg v. Kelly - Have to look at the extent to which the recipient may be  “condemned to suffer grievous loss”  - Like welfare because deprivation is HUGE if they’re living off of it
· An entitlement recipient is entitled to pre-termination hearing with procedures stated below
· However, sometimes the gov. interest might outweigh the society’s interest thus no predetermination hearing is necessary

· If there is a right to be heard, what procedures are required by:

· The Constitution
· The agency’s statutes and rules? 
· At a minimum, we need: 
· Notice & opp to be heard

· Notice of claims against person (due process demands more than just stating the statute violated because need to be aware of the charges to be able to defend oneself)

· Hearing at a meaningful time and place

· No need for a formal hearing or comprehensive record, but see below
· Minimum Hearing Procedures:

· Right to appeal with counsel

· Decision must be based upon what is adduced at hearing.

· Cross examination

· Decision maker should state reasons for determination and indicate evidence relied upon in making decision.

· Impartial decision maker – cannot be someone who helped in the underlying determination

· Goss Education (entitlement) Hearing Requirement – something less than Goldberg 
· Courts look at it in 2 ways:

· Property right in education by statute &

· Liberty right created by the embarrassment of suspension

· Must look at the weight and the nature of the interest at stake
· Education goes to the very heart of who we are as a society

· Do not need a trial type procedure just an informal hearing:

· Pre-Deprivation notice of charges

· Pre-Deprivation Hearing with time to rebut charges/explain himself

· to avoid erroneous deprivation

· there need be no delay between the notice and time of hearing

· Flexible – longer suspension might require a more intense hearing

· Not Welfare/Property Right Hearing Req: (use for all Admin due process ?’s)
· Matthews – termination of Social Security disability benefits. Post-termination hearing is enough. 

· Matthews Balancing Test to determine if, when and what process is due:
· Private interest affected by agency action – life, liberty & prop.
· Risk of an erroneous deprivation through the procedures used
· Governmental/Public interest in maintain current procedures
· Function, cost and admin burdens

· Civil Cases:

· Due process does not automatically require counsel at civil proceeding, but other alternative procedures should be made available

· Use the Matthews Test to see if counsel was necessary

· Civil Contempt where triggers counsel: Juvenile delinquency proceedings, transferring prison inmate to a state mental hospital 

· Goldberg, Goss & Matthews Summary

· Goldberg: Pre-determination hearing for welfare mandatory.

· “The extent to which procedural due process must be afforded the recipient is influenced to the extent to which he may be “condemned to grievous loss.”  - Individual’s interest
· Goss: In public education, need a pre-suspension hearing, but something less than that which is required by Goldberg.  The court appears most concerned with the risk of erroneous deprivation and fact finding. –
· Matthews:  Equals Goldberg’s concern for the individual interest + Goss’ concern the risk of erroneous deprivation based upon current procedures + a new third requirement equal to the government’s or public’s interest.

· Property & Liberty Interests

· Property: 
· Someone who does not yet have an entitlement/right is not entitled to a predetermination hearing, but may have right to a hearing because cannot deny a benefit when they qualify for it. 

· Like in Cushman case where denied disability due to an altered record.

· A restraining order is a property interest, but not mandatory right to enforce
· Police discretion

· Liberty: 

· Something is a liberty interest if:
· Stigmatizing & Public (tenure case – not liberty interest)

· Disciplinary seg can trigger due process protection depending on the duration and condition of segregation
· 240 days = due process, 30 days = no due process, indefinite = DP

· Look to see if confinement is substantial or unusually harsh

· Waiver 

· Right to an opportunity to be heard can be waived 
· Automatic hearing is not required in every case

· Due process can be satisfied by simply providing a right to be heard, which can be waived
· Waiver works because most people don’t exercise their right to be heard

· No dispute or cost too much money

· If there is no issue of material fact, then no adj. hearing

· Agency determines this (deference)

· Due process is flexible but always need to be given at least the opp to be heard

· Postponed Hearings 

· GR: Due process is met as long as there is a right to be heard before the final taking

· A trial de novo may be able to cure a failure to provide a hearing at the admin level as long as done before final taking

· Lack of an evidentiary hearing at the admin level is NOT denial of due process if de novo occurs – mere postponement of the opp to be heard

· De novo: basic trial on the facts based upon a record and conducting a trial

· Emergency Cases 

· Some situations in which a post deprivation hearing will satisfy due process requirements like in emergency situations.
· Has to be truly extraordinary or unusual like Hurricane Katrina or issue of public health and safety
· Court says okay as long as they are given a right to present evidence at a post termination because of the state of the emergency

· In a non-emergency case, the postponed hearing only satisfies due process only if the individual is not injured in the interim.  
In emergency cases, the adverse affect can take effect immediately without a pre-taking hearing. 
· Judicial Review

· ROLE of Judicial Branch: To ensure that agencies stay within the scope of delegated authority and carry them out in a constitutional matter

- Check of agency’s abuse of power/wrongdoing

· A person aggrieved by an agency decision or other act may challenge its legality in the courts

· When an agency oversteps its legal bounds, the courts will intervene (check and balance)

· Exceptions: Statutory Preclusion, Agency Discretion (see below)

· What do you look at in the statute?

· Who can file? Standing

· What court? If silent, district court

· When? SOL

· How do you file? What must be contained in pleading?

· Statutory Silence 

· Silence of the statute does not bar judicial review or standing

· If affected or aggrieved by agency’s action then judicial review is available
· Judicial review will not be cut off unless there is persuasive reason to believe that such was the purpose of congress

· Statutory Preclusion – Exception 
· Judicial review is not permitted if statute preclude judicial review, but it NOT ABSOLUTE!
· Lang of Statute

· Language needs to be clear to preclude JR

· Legislative History 

· Determine if it supports the language

· No matter how explicit or clear statutory language is, judicial review cannot be completely precluded. 

· Need “some review” if a constitutional right is implicated.

·  Judicial review is mandated when the agency acted illegally, unconstitutionally or in excess of its jurisdiction 

· but the substance of the decision is not reviewable

· Cant take away the inherent right to check the constitutionality of the agency so cannot legislate around it.

· However when there is a preclusion then they don’t go very in depth to check the review 

· Once courts have determined that an agency has not acted in excess of its authority or in violation of const, judicial review is complete. 

· Committed to Agency Discretion - Exception
·  No judicial review for matters that are “committed to agency discretion by law”

· If the decision of the agency has no meaningful standard upon which it can be judged, then committed to agency discretion

· Choice not to take enforcement action is unreviewable, unless Congress has specifically indicated otherwise

· Agency has the expertise not the court 

· Impossible to judge for abuse of discretion if no meaningful standard to judge against 

· “Shall deem it necessary” language seems like agency discretion

· broad and no meaningful standard for court to judge against
· An agency has broad discretion to choose how best to marshal its limited resources and personnel to carry out its delegated responsibility

· The discretion is at its height when agency decides not to bring enforcement action

· Denial of rulemaking petition are susceptible to judicial review based upon arbitrary and capricious standard
· Standing – Who has the ability to bring suit?
· Judicial review has to be brought by the proper party

· Personally has suffered

· Injury fairly can be traced to the challenged action

· Zone of Interest Test:

1) Discern the interest arguable to be protected by the statute

2) whether P’s interest affected by the agency action are among the interests to be protected by the statute
· If statute says “any person” or “all persons” then overrides zone of interest and any person may commence a suit
· How to Determine Standing: Lujan v. Defenders of Wildlife
1) Injury in fact - imminent
· Some day intentions do not support a finding of the actual or imminent injury that is required (speculative)
2) Causation
· Casual connection between the injury and the conduct complained of – traceable to challenged action
3) Redressability – requested relief will likely remedy the injury
· Must be likely that a favorable judicial decision will prevent or redress the injury 
· For a group to have standing –  must show by concrete evidence that one of it’s member could individually meet standing on its own (affected not speculative) – 3 above need to be met

· Can a state bring a suit?

· A state has a special interest in ensuring the interest of their people, so special standing – it’s a state’s right
· Primary Jurisdiction 
· When the agency and the courts have concurrent jurisdiction, where is the case best suited? 

· The agency is better suited to deal with the agency issue in the first instance (expertise)

· Don’t want to strain the courts – want uniformity
· When do we know if concurrent jurisdiction? Look at enabling act and something says that you have a claim in court, if silent then not concurrent just agency

· Exceptions - When can court deal with it first? 
· If pure question of law and need less specialization

· Constitutional issue

· Agency is unlikely to provide meaningful relief (so entrenched in its position)
· Courts are more likely to send it back though based on basic notions of separation of power
· Exhaustion of Admin Remedies - exhaust admin remedies before taking it to court 
· If there is a remedy available before an agency (determination not final), then litigant is required to exercise that remedy before it can get to court

· If exhaustion is explicitly mandated by Congress then absolutely required

· If silent on exhaustion, flexibility

· Exception: Futility (Futile to go forward - pointless to stay within the agency level)

· 1) When unreasonable or indefinite delay threatens unduly prejudice the subsequent bringing of a judicial action

· 2) Substantial doubt exists about whether the agency is empowered to grant meaningful redress (remedy)

· Hunch that it won’t work is not enough – possible for the agency to still change its mind

· 3) Administrative taint (bias)

· Purpose of exhaustion is to allow admin agencies to complete their own decision-making procedures and to discourage premature judicial intervention
· Where the APA applies– need not exhaust available admin remedies unless such exhaustion is expressly required by statute or agency rule
· Agency decision is final as to the original decision
· Issue Exhaustion – what if a claimant exhausts admin remedies but want to raise issues not considered during the process? 
· Applies when either required by statute, or where the underlying hearings and administrative scheme are quasi-judicial – have the nature of judicial like proceedings.

· If silent on whether issue preclusion exists, then court can force issue preclusion if: 
1) Adversarial (judicial like proceeding) & 
· Social security proceedings are inquisitorial not adversarial – ALJ investigations and develops arguments for both

2) Agency should have the opportunity to hear and weigh the evidence (best position to evaluate it) 
· Purpose of Issue Preclusion:

· Separation of powers, expertise – courts shouldn’t be making decisions for agencies, they just check them

· The court should not plant their own view of what the agency should do

· Ripeness for Review - an agency must have taken final action before judicial review is appropriate 

· Two Part Ripeness Test:

1) Fitness of the issue for review

· legality 

· no need for further factual development

· finality

· Definite statement of an agency’s position

· Direct and immediate effect on litigate

· Should have a status on law (regulation or order)

· Immediate compliance with terms is expected

· Question should be a legal one

2) Hardship on the parties if withholding review

· Purpose: Prevent courts from premature adjudication, from entangling themselves in abstract disagreements over admin policies and also to protect the agencies from judicial interference

· When is a regulation ripe for review?

· When it requires immediate action with a penalty attached

· When a substantive rule is published then it is ripe for review 

· Because it is a law and mandated our change in conduct  

· Ripeness issue comes up when we don’t know agency is going to act in a particular way or when agency’s actions are not yet final 

· Scope of Review 
· APA 706: The reviewing court shall – 

 (2) hold unlawful and set aside agency action, findings, and conclusions found to be - 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; 

(B) contrary to constitutional right, power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; 

 (E) unsupported by substantial evidence 

· In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error

· Role of courts is not to fact find just to review the agency action and inaction

· Two tests (Default Standard of Review is A&C unless record then sub evidence) 
1) Substantial Evidence: :  Is there evidence to support a finding by an agency?  (only triggered when there is a public hearing “on the record” when there is something to review)
- Whether such relevant evidence exists as a reasonable mind might accept as adequate to support a conclusion. (could a reasonable person have decided as the fact finder found)
- based on whole record

- more than a scintilla (ounce) of evidence and court cannot overturn agency decision

- Do not allow court to supplant their own view for what the agency has done (agency is the expert so deference)
- Cannot reverse simply because disagree with agency’s decision – for reversal the evidence need to be so compelling that no reasonable fact finder could fail to arrive at his conclusion (gives agency the benefit of the doubt)
· 2) Arbitrary & Capricious: is the agency’s action(s) outside the bounds of what another would deem reasonable under the circumstances. (applies to informal rulemaking and recession too)
- question of validity and reasonableness

· - Not enough if reasonable minds differ – its only when everyone would say that its not reasonable

· Arbitrary & Capricious Analysis:

· Are the agency’s determination and the facts within agency’s authority?

· Could agency reasonably concluded the way it did?

· Did the agency consider all relevant factors?

· Was there a clear error in judgment?

· Examples of A&C:

· Reliance on factors Congress had not intended to be relied upon.

· Agency failed to consider important aspect of problem.

· Agency failed to provide explanation for its decision that runs counter to the evidence presented (rationale).

· The decision is so implausible that it could not be ascribed to a difference in view or the product of agency expertise. 

· Agency Delay – The reviewing court shall compel agency action unlawfully withheld or unreasonably delayed
· However the court cannot impose deadlines on the agency 

· Independent judgment is very unique(doesn’t usually happen) – allows a court to reconstruct the facts and review it as if they were the first reviewing court

· Deference 
· The rulings, interpretations and of an agency while not controlling upon the courts, do constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance.” – Skidmore 
· Level of deference –dependent on factors that give it the power (organic statute, validity of the reasoning, consistent interpretation) – More about persuasion
· If change in position or inconsistent interpretation, then would give less deference

· Chevron Doctrine: Two Part Test

· 1) Has Congress directly spoken to the precise issue? 
· If yes then go with what congress says so analysis over because no gap

· If no, then gap/ambiguity and do step 2
· 2) If Congress has explicitly left a gap for the agency to fill by an agency, then is the agency’s interpretation/fill a reasonable one, consistent with legislative intent?

· If no to 1 & yes to 2, then great deference to the agency (HIGHLY DEFERENTIAL)
· To determine reasonableness look at the intent of Congress, legislative history, policy behind it, what has it done before, is it consistent 

· Key Point: Only applies to an agency’s interpretation of its own organic statute
· Mead – Chevron Deference is limited to circumstance when agency is interpreting own rule or order 
· Does not apply to basic interpretations, then go back to Skidmore type deference
· Regulatory Deference (to own rules) – Auer Deference
· Extraordinary deference to an agency when their own regulation

Courts shall only overturn agency interpretation of own regulation if clearly erroneous and inconsistent with regulation itself.
· Investigations & Privacy

· Investigation are important for fact finding to look for violations of law

· Analysis:

· Does agency have authority to investigate that of what it wants to investigate?

· Organic statutes

· Language/Intent of congress

· Are there cons/limitations?

· Is there a right to privacy at issue? 

· Agencies have broad authority to investigate

· An agency may launch an investigation “merely on suspicion that the law is being violated, or even just because it wants assurance that it is not”

· Concerns: - Raises constitutional concerns

· violation of privacy

· collection must be reasonable and must be accompanied by “substantial protections against disclosure to the public”

– sometimes when give too much power, it can become oppressive 

· Pros of broad authority: - consistent with admin law powers

– public welfare – agencies are there to serve public good so need to allow them to do that

– subjecting ourselves to an agency’s regulation

· once enter an industry that is highly regulated, you are giving up/ waiving certain rights because of your participation 

· Two broad avenues for obtaining information: voluntary disclosure & compulsory disclosure

· Voluntary Disclosure: an agency can request and parties will often provide info on a voluntary basis

· Pros of VD: saves time, favor with the agency, shows have nothing to hide, and if they want it, they are probably going to get it anyways (subpoena)

· Problem: Waiver of privileges and confidentiality (ex. Attorney-client privilege) 

· When analyzing waiver, need to see who waived it (client)

· Confidentiality agreement is not something to be balanced by courts, can be fixed by Congress

· No Selective Waiver of Privileges: 

– legislative concern – if wanted to create it, they would have

– not encouraging more communication between client, but encouraging more voluntary disclosure

· Compulsory Disclosure: agencies may have authority to conduct searches through a mandatory process 

· Methods available to an agency depend upon the authority in the statute. The agency may, but not always, need to first obtain a search warrant.  In addition, the agency can compel testimony or production of documents through issuance of a subpoena

· Administrative Searches: (on-site visits)

· Need not provide notice of inspection

· Administrative warrant can be less particular than a criminal warrant, but still need to identify basic elements of search 

· Relaxed Reasonableness Standard: Balancing the gov. interest which allows intrusion v. the private interest - invasion of privacy (how much privacy would be invaded? Intrusive?) 

· Reasoning: more limited invasion, public interest driven, main purpose is to find violations and don’t know the specific violation yet

· In criminal need warrants stating the probable cause and reasons of what is being violated

· Don’t need probable cause just reasonable cause in admin

· School Search: 

· Reasonable Suspicion Standard (low) 

· Search can still violate privacy rights when does too far like in Safford Unified case where strip search 13 year old girls for pills 

· Search has to be proportionate to circumstances (age of student, alleged violation, timing)

· Exceptions to Warrant Specificity: have to particularize the warrant by stating specifically why they are there and where they are going to search unless: 

- Plain Sight Rule: if allowed to be there and see something in plain sight that you can see with your own eyes then can use that as evidence (Plateville)

· Warrantless Search & Inspections: do not need a warrant if pervasively regulated business (Burger- junkyard)

· Must have adequate substitute of notice and what is to be searched

· Analysis:

1) Determine whether it was an inspection to a closely regulated biz

· liquor dealers, guns, junkyard

· Colonnade-Biswell Doctrine: there is a reduced expectation of privacy by an owner of commercial premises in a closely regulated industry

2) Special need where the privacy interests of the owner are weakened and the government interests are heightened = Reasonable Warrantless inspection if:

- Substantial government interests 

- inspection necessary to further regulatory scheme

- A constitutionally adequate substitute for the warrant defining the scope and it must limit the discretion of inspecting officers

· Subpoenas: an official order directing an individual to give information either through testimony or documents

· Subpoena power is delegated by statute

· Subdelegation: Congress delegates subpoena power to heads of agencies and sometime statutes expressly permit the heads to delegate their power to subordinates

· Analysis: 

– Look at organic statute to see power and scope of agency subpoena power

– What role a court will play? 

· APA as long as in accordance with the law, the state will enforce the subpoena

· Just needs to check that the agency is not overstepping its power

· Agency subpoena power is very broad 

· APA Rule: parties can request subpoena as long as there is a relevance and reasonable scope of the evidence sought

· Basic Subpoena Rules:

– Must be within statutory authority to issue

– Information sought must be relevant to inquiry

· can also require records to be created

– Demand should not be overly broad or burdensome

· although it can be broad is consistent with a reasonable inquiry 

· Avoid fishing expeditions

· Reasoning: interrupts business, can reveal trade secrets and expensive

– Cannot be used to harass

· Exception to Subpoena – Self- Incrimination (5th Amendment): 

· Shapiro Required Record Exception: No 5th amendment privilege when turning over documents you are already required to keep by law because they have a public aspect

· When is subpoena is written so broadly that is become testimonial in nature then 5th amendment applies (rare)

· Reasoning: act of producing documents because require a person to saw where and what things are and that they exist so may be incriminating

· Privacy & Access to Information

· Freedom of Info Act (FOIA): Information held by the government is considered public property unless it falls under one of the nine (pretty broad) exceptions

- mechanism for compelling agencies to release info

· Allows transparency – burden on agency to disclose info

· Anyone could request documents and records 

· Exemptions: 

· National defense/foreign policy

· Internal agency matters

· Documents compiled in connection with an investigation

· personal privacy

· trade secrets

· confidential info

· Law enforcement 

· Rule is disclosure of info, the exception is protect privacy

· Balancing Test: interest for public policy to release docs v. government and personal interest in keeping private

· More than mere suspicion 

· Burden shifting of requestor by showing that advance public interest

· Privacy Act: restrictions on an agency’s ability to disclose info

· Requires consent from the party to disclose info

· Only applies to material of a “system of records” 

· Requires actual damages (pecuniary or economic) in order to recover $

· Emotional distress is not enough

· Government in Sunshine Act: most agency meetings to be open to the public

· Meeting: any deliberation attended by at least the number of individual agency members required to take action on behalf of the agency (quorum)

· Exception: Executive session, national security, trade secret, privacy records

Premise is to have an open government – comes back to the idea that government is by the people & we the people delegated the authority to congress to create the gov, so we the people want to know what they are doing

· Exam review in Class:

· Role of Judicial Branch – checking and balancing actions or inaction of the agency

· How much deference should they get?

· Do agency’s have to acquise to the court? Intra and inter

· Are we okay with them not following courts within their circuits

· Ind. Agency – president doesn’t have removal power 

· Executive has very few power over them

· Rule – future and applied to everybody (general applicability)
· Orders – product of adjudication – to parties specifically and as mere precedent for the future (but agency can deviate from it if it choses to)

· Rules need to be made valid (law) through notice and comment

· Terminology doesn’t matter, so if appears to be rule then adopted as a rule

· Whether declaration of agency is meant to control and bind us going forward then rule

· Or are they simply interpreting something that already exists 

· Generally laws/rule are not retroactive – but congress can permit it

· APA two ways for rulemaking – notice and comment or formal rulemaking

· Formal rulemaking “on the record” – look like 556 & 557 adjudicatory procedures
· Bias in rulemaking is not an issue – acting as legislatures

· Only disqualify with the momst compelling proof that they are unable to carry on duties (almost impossible to show)

· Ex parte communications –communicating outside of the record

·  usually permissible in rulemaking only HBO where not allowed (policy reasons)
Right to be heard

· ask whethere agency is acting in legislative or judicial capacity

· Legislative don’t have right to be heard unless trigger formal rulemaking procedures

· And even then the right to be heard is qualified

· Bimettalic and Lounder – Court in Legislative 

· Bimettalic – if going to affect everyone then don’t have right to be heard

· Lounder: very select few, should require more than notice and comment

· In judicial Capacity – 

· Hollenrack – eye exams no facts in dispute so nothing to adjudicate

· Rights to Privileges – Entitlements

· Goldberg – integral to their life so there is a right to be heard and it triggers due process right  - only in welfare
· Goss – liberty/reputation so right to be heard but not full adj. hearing can just give statement before a decision is made – only in schools 
·  Timing and the content of the hearing depends on the competing interest 

· Matthews Test – (what level of process or just say in exam that some also use it determine if there is due process)  - for everything else we use this analysis
· Private interest

· Risk of erroneous deprivation

· Governmental interest

· Property and Libery – grievous hardship then more in favor of some hearing

· Waiver – opportunity to be heard not the absolute right so can waive it

· Postponed hearings – trial court conducted de novo, so that can cure due process
· Standing – 3rd parties?

· Electrical  interference, economic impact... 

· Public interest

· Mutually exclusive applications there has to be a hearing together on them

· Notice & Pleadings – specificity of what we need to defend

· In civil context do not have right to counsel 

· Exception: if agency has contempt power and can lose liberty interest and can go to jail

· ALJ – he who hears must decide 

· Doesn’t have to be present

· Just has to heed to the evidence 

· Even if someone else summaries it

· Adjudication Bias 

· Cinderella rule – pecuniary interest 

· Someone is so affected by particular interest

· Unreasonably closed mind

· Combination of functions is okay but as soon as investigation or prosecuter to judge then have to separate
· When will to win exists have to keep separate
· Legal Resiuum Rule – hearsay as long as other evidence

· Burden of Proof – proponent has burden

· Cannot shift 

· Exclsuiveness of Record – only for hearing, no other evidence from outside

· Decision must have factual findings – nexus between facts ascertain and conclusion

· Reconsideration at the agency level – dictated by statutue (may or may not be able to reconsider)

· Statutory silence – not necessarily precluded judicial review 
· Statutory preclusion – doesn’t mean forclosed on all levels 

· Court needs to make sure still following const. rights

· Agency Discretion

· Agency’s are in the best position to enforce their laws

· Not looking to determine if better solution but if constitutional and within statutory authority

· Standing – right to be in court if have a claim/injury that has been caused by agency to which there is redressability

· Prudential Standing Req – Zone of interest test if use APA

· Are you within zone of interest being protected by statute?

· Are you affected and aggrieved

· Unless “any person” but still use injury, causation and redressability

· Primary jurisdiction – concurrent jur is first instance in court and agency
· Have to exhaust agency remedies 

· Exception: futile 

· Issue Exhaustion – courts not likely to here if agency didn’t hear it first 

· Not suppose to act as administrator

· Scope of review – substantial evidence test which applies in record, formal rulemaking
· Other in A&C standard

· Some instance de novo review (only if organic statute requires it)

· Courts can compel agency action

· Deference – Chevron 

· Has congress directly or is there a gap?

· If gap within what is reasonable given stator scheme

· Agency can change their position

· Investigation and Privacy:

· Agency only has right to investigate if right to 

· Voluntary – 

Involuntary – 
