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Administrative Law, Outlines


General
I. General Issues

A. Reasons to study Administrative Law
1. Citizens constantly work w/ administrative agencies at the state level in their dealing w/ the state

a) Thus in the state, there is an ongoing process by which the state CT’s and state agencies work to elaborate administrative law to reflect the state’s own rules and values

2. There are many differences b/t state and federal administrative law

3. People work w/ state agencies much more than they work w/ federal agencies

B. APA’s

1. Are both

a) General

(1) Thus applying to all agencies

b) Comprehensive

(1) Deal w/ the main problems of administrative law

2. Background

a) Enacted in 1946
(1) Established fundamental relationship b/t 

(a) Regulatory agencies AND

(i) Those whom they regulate on the one hand

(b) Private citizens, businesses and the economy on the other hand

(2) Attempts to balance b/t:

(a) Promoting individual rights AND

(b) Maintaining agencies policy making flexibility

C. Principles and Objectives of Sound Agency Administration

1. Agencies should 

a) Act lawfully

b) Be responsive to the wishes of the public

c) Make accurate and sound determination

d) Treat affect person’s fairly

e) Should act in an efficient, effective and economical manner

(1) Procedural requirements may cause conflict b/t the objectives

(a) What are the benefits and will it be able to achieve one of their objectives

(b) What are the costs and how does it conflict w/ the objectives

(c) Balance the costs and benefits

D. Press releases

1. Type of informal decision

a) Can be used to warn public and consumers

b) Can also be used for other purposes

(1) Enhance weak statutory penalties 

(2) Establish credibility w/ constituency

(3) Bring pressure on other agencies 

2. Agency’s have a right to issue a press release, b/c the public has the right to know

(a) FTC v. Cinderella Career & Finishing School – 

II. Administrative Agencies and Legitimacy
A. Definition – that the power exercised by agencies recognized by regulated parties and the community at large as politically acceptable

B. Problems

1. Most agencies are not mentioned in the Constitutions

2. Agency heads (in general) are not elected

C. Theories on legitimacy

1. Transmission belt – agencies served as transmission belt for implementing specific statutes.  Thus politically responsible legislatures has already answered the major policy questions, unelected agency just fill in the details

a) Therefore role of the CT’s should ensure that agencies follow fair procedures and that agencies stay w/in the statutory bounds

(1) H/w most legislative delegation of power is of great discretion and unfettered by specific statutory language

2. Special expertise – expected to solve economic and social problems w/ their special expertise

a) Therefore the role of CT’s should be allowed to function as a team of experts and administrative law should protect agency action from unwarranted judicial and executive intrusion

(1) H/w faith in expertise has fallen, b/c most of the issues involved are of political and not technical

3. Pluralist/ Interest Representation – activities of agencies are legitimate to the extent that agencies engage in a fair political process.  All of the special interest should be represented in administrative process and desirable outcome reconciles the claims of these interests in a way that best reflects their political influence
a) Therefore administrative law should ensure htat agencies use process that approximates political process and judicial review assures that everyone who should be at the table has been invited

(1) H/w difficulty of making agency officials abide by legislative compromise that they disagree w/

4. Civic Republican – encourage deliberative process in which the views of all citizens are respected in pursuit of common good.  Use of notice and comment and explanation of decision

a) Therefore broad delegation of power is good and the role of administrative law should be to facilitate deliberative process, minimize political influences over administrative process and assure that good explanations

(1) H/w that is a bit naïve

5. 2 more closely related

a) Procedural regularity – b/c must employ APA notice and comment

b) Checks and balances – subject to variety of important controls that help to ensure both legality and political responsiveness

Procedural Due Process

III. General

A. Issues determined by Goldberg v. Kelly
1. Right to continued flow of welfare benefits is an interest which is protected by procedural due process

2. Demands of procedural due process are flexible and contextual rather than rigid and non-contextual

a) Application of this principal requires a balancing of interests in this light of the particular circumstances

3. Due process requires a hearing before welfare benefits are terminated a post termination hearing is not sufficient

4. Pre-termination hearing must include specified ingredients

B. Interests served by trial type hearing

1. Dignitary function

a) Not a cog in the machine

2. Understand and accept negative decision

3. Accurate decision

4. Agency precedents which assure that agency decisions are consistent w/ each other 

5. Empowerment

a) To prevent problem from being ignored

6. Officials will be more serious and reflective in making their decision

7. Assures that government exercise discretion wisely

8. May serve the purpose of the substantive programs

9. Facilitate judicial review

C. 5th and 14th Amendments
1. Whenever a person is deprived of life, liberty or property, process is required

2. Does not mean that State cannot deprive

a) Only that when there is a deprivation, there must be process

D. Types of Process

1. Most elaborate – criminal trials

2. Least elaborate – administrative process

E. Questions to consider

1. When should a State deprive?

2. Is process given by statute or other non-constitutional source?

a) Are they adequate?

(1) If not, may activate DP

(2) If adequate, may not activate DP

(a) Therefore DP will not always apply

F. Analysis
1. Is there a state actor?

2. Is there a deprivation?

a) What is the precise government action?

b) Is the government action deliberate?

c) Is there a termination of benefits or denial of benefits?

(1) Federal CT’s have a leaning that a termination requires due process hearing

(2) AND that denial does not require due process hearing

(a) H/w state CT’s don’t trust agencies as much as federal CT’s and therefore give more process, irrespective of whether there was a termination or a denial

3. Is the interest one of life, liberty or property?

a) Is there an actual expectation of an interest, or is it just something that is being hoped for?

(1) If it is something that is being hoped for, CT’s are going to say that there is no expectation and therefore there is deprivation by a denial
4. Note: is a waiver required by due process?

a) No, though CT’s have held that it is a good idea

5. Has there been process?

a) Minimum 

(1) Notice

(2) Right to be heard

b) Timing

(1) When has the deprivation occurred?

(a) Does the deprivation occur when name is put on the list

(i) Or does deprivation occur when someone checks the list?

(a) Most likely will be when the name is placed on the list, b/c don’t know who has checked the list

(2) Mathews v. Eldridge test

(a) Importance of interest to claimant?

(i) Can retroactive damages be sufficient to undo damage?

(b) Risk of erroneous deprivation

(c) Cost to government of delaying deprivation until after hearing?

(3) What process is required prior to deprivation?

(4) What process is required after deprivation?

c) Mechanics

(1) Fact?

(a) Objective – does it require expert evaluation and thus a paper hearing is sufficient?

(i) Are there independently verifiable facts?
(a) Mathews v. Eldridge - 

(b) Subjective – does it require credibility and veracity and thus a oral hearing is necessary?

(a) Goldberg v. Kelly – 

(2) Law
(a) Usually a paper hearing is sufficient

(b) H/w dependent on the education of the claimant, and therefore is the party not able to express themselves in writing and therefore require an oral hearing?

(i) Goldberg v. Kelly – 

(3) Discretion

(a) Lawfully choose from several alternatives?

(b) Beg for mercy?

(c) Will a face to face meeting be relevant?

(4) Who is making the final decision?

(a) Is the final decision maker independent?

G. Goldberg v. Kelly

1. Goldberg v. Kelly – a partially funded state welfare agency has terminated welfare benefits and CT determined that welfare benefit is property and b/c the eligibility criteria created an interest, the question is what process is required.  The eligibility criteria also created discretionary power for the agency.
a) State actor – not an issue, b/c the welfare agency is a government agency
b) Government action 
(1) Government action consisted of deliberate termination of benefits for the welfare recipient

c) Interest – CT has held that welfare benefits are a property right and therefore there must be process

d) Process 

(1) Timing
(a) Statute said that there was going to be process after termination, and therefore the question is whether there should also be process pre-termination?
(2) Factors
(a) In this case, the questions are one of veracity and credibility and therefore a paper hearing will be insufficient

(b) Also, b/c of the education level of the claimant (as a class, not tailored), which makes oral expression easier then written expression, a oral hearing is better suited to their needs

(c) Finally, there is discretion on the part of the agency, and therefore since a face to face confrontation may be beneficial, a oral hearing will be better.

H. Results of Goldberg
1. Subsequent decisions have cut-back on the formality of process required
2. Eligibility criteria have become more concrete taking away discretion and thus reducing the need for a hearing

3. Move away from highly trained social workers to clerks checking off a check-list

IV. Interests
A. General

1. Rights-Privilege Doctrine

a) Government jobs

(a) Bailey v. Richardson – EE was dismissed from government job on ground that there was evidence of her disloyalty.  Received a hearing, but was not allowed to confront unnamed FBI agent, who claimed that she was a member of the communist party

(i) Government job is not property and dismissal for disloyalty is not an infringement of liberty.  Therefore no requirement of procedure required (landmark McCarthy era case)

b) Other privileges

(1) Licenses to do the sort of business that could be completely prohibited 

(a) Selling of liquor

(2) Subsidies, welfare benefits and ability to K w/ government
(a) Theory was that since government did not have to give, due process did not require process for withdrawal

2. Interested protected by DPC

a) Limitations of procedural requirements of due process

(1) Liberty and property interest

(2) Due process requirement is variable

(a) Rather then fixed and dependent on the particular context in which they arise

(3) Generalized versus individualized

(a) Board of Regents v. Roth - 

B. Property
1. General
a) Traditional

(1) Procedural due process always protected traditional forms of property (right to own and use property)

b) Positivist approach

(1) Rights and interests is created by state law

(a) Regulations, statutes, K’s, promises, etc.
c) Existence of property right depends on an independent source

(1) State or federal statute or even a regulation

(a) This is the positivist approach

(i) Consequence – if property right is wholly dependent upon an entitlement created by an independent source of law, the government can modify or eliminate the right by modifying or repealing its positive law source
2. Analysis

a) Is there a explicit restraint on discretion?

(1) Even if there is a restraint, is this restraint so vague, that the claimant could not have claimed to have an expectation?

(a) Low-income housing – equivalent to tenure and there are restraints on discretion (follow the rules and you may stay) (problem 6, p. 63)

b) If there is no explicit restraint on discretion, is there an implicit restraint on discretion?

(1) Implied tenure

(a) Perry v. Sindermann – implied tenure

(i) Entitlement could be based on implied as well as express K, since implied K rights are protected in the state CT’s.

c) What is the level of deprivation?

(1) If it is de minimus, then does not activate DP

d) Bitter w/ the Sweet?  Has the non-constitutional source of the right also prescribed level of process?

(a) Cleveland Board of Education v. Loudermill – see brief

e) Since exercise of discretion does not affect property or liberty, agency could exercise discretion in any way

(1) H/w there will be severe and substantial consequences for the person

(a) Therefore should the consequences to the person be balanced against the right of the agency to exercise their discretion?

3. Property?

a) Is job really property

(a) Bishop v. Wood – policeman classified as a “permanent EE.”  TC found that EE has job at will of ER and therefore was not property

(i) SC deferred to this construction

b) What else is property?

(1) Licenses – to do what cannot be done w/o government permission

(2) K’s w/ government – if government breaches, can private individual say that there has been a deprivation of property?  If it is considered to be property, there must be a hearing before breach and ALJ may order specific performance (no breach)

(a) This would prevent efficient breaches

(b) Transfer vast number of K disputes to federal CT

(c) Transform K cases to civil rights cases

(a) Unger v. National Resident Matching Program – claims that Temple Medical School breached K to admit Π w/o a hearing

(i) Only a few government K’s trigger due process, such as in cases of extreme dependence or just cause

4. CA has same stuff, but different results
(a) Saleeby v. State Bar – claim by defrauded client for reimbursement from state’s Client Security Fund.  Payment to funds are discretionary and was denied by the state bar.  State bar also declined to provide a hearing or statement of reason.

(i) Principal that freedom from arbitrary adjudicative procedures is a substantive element of one’s liberty.  With this in mind, Π has a right to be heard and to respond and to have the reasons for decision stated.  This is not a firm rule, but one which depends on a balancing of factors of each particular situation
C. Liberty 

1. General

a) Natural law approach
(1) Broader then freedom from bodily restraint

(2) There is no incorporated right

(a) Sandin – CT held that the approach to be taken in determining whether there was a liberty interest was to be determined by natural law, not by regulations in prison handbook

(3) Stigma and traditional

(a) Wisconsin v. Constiantineau – person was entitled to a prior hearing b/4 state posted his name as a “public drunkard”

2. Analysis

a) Has the state defamed a person?

(1) Stigma

(a) Stigma by itself is not sufficient to deprive a person of a liberty interest

b) Has there been a change in the right or status recognized by the state law?

(1) Stigma Plus
(a) Paul v. Davis – police circulated flyers w/ Davis’ photo and labeled him as an active shoplifter
(i) Held not entitled to a hearing, though there may have been defamation, there was no deprivation of liberty.  This case was distinguished w/ Roth by saying that liberty may be invaded by imposition of stigma “plus” some other change of right or status recognized by state law
(2) What is the level of the “plus”?

(a) Is the plus discretionary, 
(i) IF YES, then perhaps there is no “plus” deprivation

(a) Paul v. Davis – person was listed as a shoplifter and signs were posted, but the stores were not required to take heed of the posters, and therefore there was no liberty interest deprived

(b) Does the legal consequence attach immediately?
(i) IF YES, then there is a “plus”

(a) Valmonte v. Bane – CT held that placement on list deprived the person of liberty interest and thus passed the stigma “plus” test.  CT noted that the legal consequences attach immediately and ( the claimant must be given a “name clearing” hearing

(ii) IF NO, then there is no “plus”

(a) Seigert v. Gilley – re: “legal consequences attach immediately” CT held that it did not, and therefore there was no process required.  Public EE was told that he was going to be fired and so resigned and started to look for a new job.  Prospective ER called previous ER and asked how EE was, and previous ER told him that he was stupid.  Therefore the question was whether a hearing was required before ER told prospective ER that EE was stupid.

(i) No, b/c statements were made after termination and not w/ the termination (if on the other hand, the previous ER held a press conference and told everyone that EE was stupid during the termination, then that would be another story), and therefore no hearing was required.

V. Timing of the Hearing

A. Purpose of having a pre/post-termination process

1. Pre-termination

a) Preventative (will prevent erroneous termination of benefits)

b) Deterrence (slows down the process, and thus allows more time to individuals before acting)

2. Post-termination

a) Remedial (will be able to fix any problems caused by erroneous termination)

B. Analysis

1. Is there an emergency?

a) If yes, even if later remedy is inadequate, deprivation w/o a prior hearing is permissible

2. What is the importance of the interest?

a) Is there a life or death issue involved?

b) Is there a government job involved?

(1) If not, CT’s will not accord this prong much weight

3. What is the risk of error?

a) Nature of the issue?

(1) Factual – is this a case where the factual issues that need to be resolved are:

(a) Objective (i.e. medical information as in Mathews) OR

(b) Subjective (i.e. veracity, credibility, or better able to express orally as in Goldberg)

(2) Legal – are the regulations ambiguous?

(a) Ambiguous and open to interpretation – oral hearing is not required, b/c written briefs by both parties will be sufficient to satisfy due process

(3) Discretionary – is there language which gives discretion to the decision maker to choose b/t 2 or more equally valid alternatives?

(a) Equity argument – if there is discretion, an oral hearing may be better for the party to try and convince the decision maker to have mercy

(i) H/w though that is a good argument, the question of whether due process requires that equity argument would trigger oral hearing has never been answered

(a) Loudermill – White suggested that people don’t like to reverse themselves and therefore there is an argument that prior hearing should be given when there is discretion

(4) Intrinsically non-legal and where total does not seen to apply

(a) Academic setting

4. What is the cost to the government?

a) Government cost of continued coverage (i.e. paying of welfare benefits)

b) Government need to distance self from illegal activity (i.e. Gilbert v. Homar)

c) Will the government be giving a hearing soon afterwards?

(1) If yes, may indicate that there is not a lot of cost to begin with

(a) Gilbert v. Homar – PO was arrested and placed on suspension w/o pay.  The question was whether he should receive process b/4 suspension?
(i) CT held that no process was required, b/c there was a low importance of interest (b/c it was a short suspension, not a termination), the risk of error was very low (b/c the suspension was made after an investigation and arrest was made after “probable cause), but since charges were dropped, there may be error, and therefore the question is whether 2 or 3 week delay is too long, and finally, there is a strong government interest in distancing themselves from PO immediately (that was previously in a position of trust and power).

(b) Case – low income housing recipient was evicted w/o a hearing for violating rules against possession of illegal drugs in the housing complex, and a formal hearing was going to be given after eviction

(i) The interest is very high, b/c this is almost like welfare recipient and the risk of error was high, and though the cost to government is also very high, the CT held that a prior hearing is required, and that an emergency exception is permissible
5. If pre-termination hearing was not required, and a post termination was required, how long later is it permissible?
(a) Mathews v. Eldridge – delay of over a year was permissible

(b) Cleveland Board of Education v. Loudermill – delay of 9 months was permissible

VI. Elements of a Hearing
A. No hearing required

1. When there are sufficient tort law, that may satisfy process

(a) Ingraham v. Wright – student and paddling

(i) There is an interest involved (freedom from physical harm at the hands of the government)

(ii) Since there is post-process tort claim, which servers sufficient remedial functions, CT held that there is no process required

(b) Parratt v. Taylor – prisoner case, where prison guard negligently lost prisoner’s hobby kit (worth $23).  Prisoner claimed that they had been deprived of property w/o due process

(i) What does the claimant really want?  The hobby kit or due process?  The hobby kit, but this is legal framework that they have to work with and thus this is the only claim that is available to them

(ii) CT held that the tort law satisfied due process

2. Negligent deprivation is not a due process violation

(a) Daniels v. Williams – negligent deprivation is not a due process violation

3. There is no due process violation if pre-deprivation hearing was not feasible

(a) Hudson v Palmer – prison officer is on a rampage and destroys persona laffects of claimant (not contraband stuff, but personal property, i.e. photographs of family).  Claimant claims that there was a due process violation, b/c deprived of property w/o due process

(i) CT held that if pre-deprivation hearing is feasible, then it should be granted, but if not feasible, may defer process to a post-deprivation hearing (i.e. tort claim)

4. If pre-deprivation hearing is feasible, Parratt rule does not apply

(a) Zinermon v. Burch – claimant signed themselves in, and there seemed like there was no problem.  Law required that persons that enters a mental hospital must give consent.  Thus if a person is insane and not able to give consent, then there is a violation

(i) Before admittance, there must be a hearing to determine whether the person is really insane or not.  Why?  Because it is predictable that admittees to mental hospitals will be incapable of giving informed consent

5. Academic

(a) Board of Curators, University of MO v. Horowitz – student dismissed for academic, rather then disciplinary reasons is entitled to much less process, perhaps none at all

B. Minimum

1. Generally

a) Elements 

(1) Prior notice

(2) Opportunity to present objections (hearing)

(3) Impartial decision maker

(4) Findings and conclusions

(a) Important, where in formal adjudication there is a requirement of a statement of findings and conclusions and the reasons or basis therefore on all the material issues of facts, law, or discretion presented on the record - § 557 (c)(A)

(b) Informal rulemaking, were incorporate in the rules adopted a concise general statement of their basis of purpose - § 553 (c)

(c) Goldberg – reasons are important, but statement “need not amount to a full opinion or even a formal finding of fact and conclusion of law”
(i) H/w level of reasoning dependent on level of process afforded

(a) Goss v. Lopez – no written statement required

b) Notes

(1) If there is an emergency, then minimum not required

(2) Availability of statutory or CL remedies

(3) Contents of each element vary w/ circumstances

c) Judicial imposition

(1) Judiciary capacity to address procedural deficiencies is limited, b/c the CT’s have no inherent power to devise procedures that they believe will promote fairness in informal adjudications

(a) Pension Benefits Guaranty Corp. v. LTV – 

2. Prior process can be individually tailored to meet the needs of the decision maker and the party affected

a) Note: most administrative proceedings have very good formal adjudicative review, and therefore the question is whether there should be a high pre-termination hearing

(1) Oral or written notice of charges

(2) Explanation of evidence

(3) Opportunity to explain his side of the story

(a) Did not have right to secure counsel

(b) Did not have right to confront and cross examine witnesses

(c) Did not have right to call his own witnesses

(i) Important precedent in deciding what sort of procedure is required in case of minor deprivation

(a) Goss v. Lopez – student was suspended from school

(i) There was a property interest involved (expectation of having an uninterrupted flow of education and there are restraints on discretion, that if you follow the rules, then you will be able to stay in school)

(ii) The type of process required is a simple consultative procedure, face-to-face conversation, informal is all that is required.

3. Notice

a) Brief summary of evidence

(a) Loudermill – in addition to notice, there agency needs to “supply a brief summary of evidence”
4. Right to be heard

5. Decision made “on the record”

6. Reason for decision

a) If there are disputed facts, a finding of facts is required

b) If there is an exercise of discretion, explanation of reasons is required

7. Ex parte contact are forbidden

8. Note

a) Formal administrative trial type hearings 

(1) Right to present oral testimony

(2) Confront and cross examine adverse witnesses

(a) Goldberg – said welfare recipients facing termination of benefits were entitled to nearly all those rights

(b) H/w not essential for all cases

(c) Goss v. Lopez – oral statement of the charges and opportunity to tell their side of the story

C. Other stuff

1. Right to bring an attorney?

a) May allow a person to speak better and thus may be required

b) 555 (b) – right to counsel

(1) H/w DP does not guarantee right to counsel in all cases

(2) Applies to federal agencies

(a) Does not apply to state agencies

(b) Does not apply to federal agencies that are exempt from APA

(i) Does not say what happens when cannot afford counsel

(ii) Only seems to apply to those who are compelled to appear

(a) Not those who voluntarily appear

D. Both are still good law

1. Goss – for suspension

2. Ingraham – for paddling

E. Academic setting
VII. Rulemaking v. Adjudication

A. Chart

	
	Adjudication
	rulemaking

	Informal
	Trigger – default

Process

· Due Process
	Trigger – default

Process

· Notice and comment

	Formal
	Trigger - § 554 (a), on the record

Process

· 554 – notice, separation of functions

· 556 – trial type of hearing w/ ALJ, exclusive record

· 557 – formal finds, ban on ex parte contact
	Trigger - § 553 (a), on the record after opportunity for agency hearing

Process

· N/A

· 556

· 557


B. General 

1. Illustrations 

(a) Londoner – protesting tax payers, parties are out of money, and parties think that the tax is too high

(i) Hearing is required 

(b) Bi-Metallic – protesting tax payers, parties are out of money, and parties think that the tax is too high

(i) No hearing is required

2. Possible factors

a) Number of people involved

(1) All the people in Denver are affected, and thus the number of people that would get a hearing is very large in Bi-Metallic
(2) All the people in the special district are affected and thus the number of people that would get a hearing is not so large in Londoner
(a) H/w is that the real difference?  What if the special district is the size of Denver?  Will all the people in the special district get a hearing?

b) Nature of the issue disputed?

(1) Londoner dealt w/ an individualized decision

(a) Thus, in this case, the party thinks that he is paying too much in taxes.  What was the process?

(i) City council decides to pave the street, and in making this determination, looks at a variety of facts

(a) Facts that are examined are legislative facts (i.e. the amount of traffic in the area, opinion of neighbors and effect on neighborhood, etc.).  These are policy decisions

(b) This is not in dispute.  Claimant is not disputing the paving of the streets

(ii) City council then allocates costs to individuals in the special district

(a) Who will pay, how much will be paid by the individual, these are adjudicative facts.  These are not policy decisions

(b) This is in dispute, saying that I personally am paying too much of the tax, I am paying more then my proper share
(2) Bi-Metallic dealt w/ a generalized decision

(a) In this case, the legislature passes a tax and it affects everyone.

(b) Thus, in this case, claimant is not disputing how he personally is paying too much, the claimant is disputing the tax itself.

(c) Thus, it is not an individual decision, but a generalized decision.

C. General Rule

1. Decision to do something is a legislative fact and therefore rulemaking is permissible and due process is not required

2. Decision to allocate or assess on an individual basis is adjudicative and therefore requires due process

a) Illustration

Administrative Adjudication

VIII. Triggering formal adjudication
A. Federal

1. There is a difference b/t formal and informal adjudication

a) What does it take to trigger formal adjudication?

2. Statutes

a) APA – generic statute that sets general rules for agencies

(1) But only if the Enabling Act of the particular agency requires it, OR

(a) By stating “on the record”

(2) If there is clear congressional intent

b) Enabling Act – specific statute for the particular agency

(1) Does it say anywhere in the statute that there must be hearing “on the record”

(a) City of W. Chicago v. NRC – issue was whether NRC had to follow the formal adjudication hearing procedures listed in the APA, which required that there be a “hearing?”

(i) Since the statute does not specifically state “on the record” there is no formal hearing required, unless there is clear congressional intent.  Since there is no clear congressional intent, there is no formal hearing required.

c) Constitution as a trigger

(1) After Wong, Congress passed law that said that APA doe not apply to deportation case, but Wong may still be applicable to non-deportation cases

(a) Wong Yang Sung v. McGrath – deportation case, where the statute did not require INS to provide any kind of hearing.  H/w due process requires a hearing b/4 deportation

(i) Formal adjudication required b/c § 554 (a) says “required by statute” and that means the constitution as well.  Therefore formal adjudication in deportation 

(2) H/w CT’s have ignored Wong gloss and have refused to apply formal adjudication when due process required a hearing

(a) Greene v. Babbitt – secretary of interior stated Sanish was no longer a recognized Indian tribe, which caused many to Indians to lose their welfare benefits.

(i) Due process required a trial type hearing and that it must conform to APA formal adjudicatory procedures

(ii) H/w did not mention Wong, but simply applied balancing test of Mathews v. Eldridge  

3. Procedures

a) Separation of prosecutorial and adjudicatory functions w/in agency - § 554 (d)

b) No ex parte communications w/ decision maker - § 554 (d)

c) Cross examination at hearings for a “full and true disclosure of the facts” - § 554 (d)

d) Attorney fees if private wins AND

(1) The agency’s positions was not substantially justified – equal access to justice act

e) Hearing by an ALJ

4. Why do agencies wish to avoid formal adjudication?

a) Avoid formalities

b) Avoid using ALJ’s

(1) Based on seniority and therefore may not be qualified w/ necessary technical skill needed to properly preside 

(a) How does this comport w/ the criticism of expertise theory of legitimization?

(2) Agencies are not allowed to conduct appraisals of the performance of ALJ’s

(3) Must hire high paid professionals, who can’t do anything lese but judge

(a) If formal adjudication is not required, then agency may select their own ALJ (from their staff) as long as that member has not been involved previously in the dispute

(a) Seacoast Anti-Pollution League – issued by EPA of a license to discharge hot water into the sea and there was a requirement for a hearing

(i) Presumed to intend formal adjudicatory hearing when word “hearing” is used.  This decision was also based on Justice Department Manual that stated that “on the record” required to trigger formal rulemaking, but not formal adjudication
(b) Chemical Waste Management v. EPA – statute required “public hearing” by EPA before taking actions relating to violations of hazardous waste management rules.  Under EPA regulations, only an informal hearing was required.

(i) Held that public hearing was ambiguous and that under Chevron, reviewing CT should defer to reasonable agency interpretation of ambiguous statute

(c) Portland Audubon Society v. Endangered Species Committee – under endangered species act, hearing held before ALJ conforming to §§ 554, 555, 556 of the APA, ALJ’s decision is appealable to committee whose proceedings were not expressly subject to § 557.  Statute required committee to make determination on the record

(i) Must be on the record and therefore no ex parte contacts allowed

5. Informal Adjudication

a) Limits on ex parte contact w/ decision maker

(a) United States Line v. FMC – hearing includes limits on ex parte contact w/ decision maker 
b) Can CT’s require more process?

(1) Yes, may require notice and comment and explanation (to facilitate judicial review)

(a) American Trading Transportation v. US – 

(b)  Independent US Tanker Owners Comm. v. Lewis – 

(2) No, may not do so

(a) Vermont Yankee – CT’s lack power to create extra-statutory procedure except in unusual situations (in rulemaking context)

(b) Pension Benefit Guaranty Corp. v. LTV Corp. – if the procedures for a particular adjudication are not prescribed by the APA or due process or some other source of law, the agency decides what procedures to provide, not the CT’s
6. Comparative Hearings

a) In many situations, where several applicants compete for a single mutually exclusive license, both applicants must be considered together in a single comparative hearing or else the second applicant’s right to a statutory hearing would be an empty thing

(a) Ashbacker Radio Corp. v. FCC - 
(i) Applied in situations where for economic or policy reason, only one of several applications can be approved, even though it was physically possible for both applicants to operate

(b) Bio-Medical Applications of Clear Water, Inc. v. Dept. of Health – certificates of need for hospital facilities

(c) Pollack v. Simonson – liquor stores w/in 300 feet of each other

B. State

1. There is a difference b/t formal, informal and hybrid adjudication

2. Statute

a) 1961 MSAPA § 1 (2) – “contested case” – proceeding, including but not limited to ratemaking and licensing, in which legal duties, rights or privileges of a party are required by law to be determined by an agency after an opportunity for a hearing

(1) if not a contested case, then virtually no process at all

b) 1981 MSAPA § 4-201

(1) no external trigger required.  Inclusive definition of adjudication where all adjudications are covered by the Act

(2) several distinct classes of agency adjudication, each subject to procedural requirements specially tailored to the circumstances 

c) 1961/1981 compromise statues

(1) contested case – any agency discretionary decisions to suspend or revoke a right or privilege or to refuse to renew or issue a license, regardless of whether any other law requires a hearing

3. Trigger

a) Contested case

(1) When there is a right, duty, statutory entitlement or privilege of a person

(a) That is required by law to be determined only after an “opportunity for an agency hearing” OR

(2) When there is a grant, denial, renewal, revocation, suspension or amendment of a

(a) License that is required by law to be determined only after an opportunity for an agency hearing

(a) Sugarloaf Citizens Association v. Northeast Maryland Waste Disposal Authority – formal adjudication is referred to as a “contested case.”  Therefore the question is how do we determine whether a case is a contested case and thus require 

(i) Net cast for what is included to receive formal adjudication is broader then the federal APA, “public hearing” was sufficient to trigger formal process

(3) State APA is broader than federal APA b/c what fits under a contested case and thus requires an “opportunity for an agency hearing” is broader

(a) There are no magic words, such as “on the record”

b) Substantial interest

(a) Metsch v. University of Florida – FL statute requires a formal hearing (trigger) when there is a “substantial interest” of a party at stake.  Student applied to and was denied by the University of FL law school and claimed that there was a substantial interest involved and therefore should get a formal hearing

(i) Substantial interest requires that there be (1) injury suffered by the claimant and (2) the injury is the type that the hearing is designed to protect

(ii) There is also an exemption for students

(iii) Therefore the CT held that there is no substantial interest involved, and even if a substantial interest was involved, the exemption would apply and therefore no formal adjudication 

4. Conference, Emergency, and Summary Procedures

a) 1981 MSAPA – provides for different and less formal types of adjudication procedures for different types of disputes

(1) Thus avoids the all or nothing approach of 1961 MSAPA and the federal APA

b) §§ 4-401 to 4-403 – Conference Adjudicative Hearing

(1) “Peeled down” procedure for 

(a) Disputes w/o disputed issues of material fact OR

(b) Where there are disputes re: material facts, but stakes are relatively low

(2) Impartial presiding officer dispenses w/ witness testimony and cross examination

(3) Only parties may testify, present written exhibits and offer comments on issues

(4) Conference procedures must be authorized by an agency rule

c) § 4-501 – Emergency 

(1) Applies where there is

(a) An immediate danger to public health, safety or welfare AND

(b) Requires immediate action

(2) Must give notice to persons that must comply w/ the order

(3) Render a brief statement of findings and reasons for its actions

(4) After taking action, must complete any proceeding that would have been required absent an emergency

d) Summary
(1) Where the stakes are extremely low

(a) i.e. monetary amount of $100 or less, warning or verbal sanction w/o continuing impact against a prisoner, student, public EE or licensee

(2) Must be authorized by agency rule

(a) Opportunity to tell one’s side of the story to a presiding officer (who can be an agency EE)

(b) Presiding officer renders a brief decision (can be oral, unless involving monetary mattes)

(c) Appealable to presiding officer’s superior

C. California APA

1. If the case involves certain issues, the agency may use conference proceedings, even if there are no rules explicating stating that it is permissible

2. Even though conference proceedings are permissible, the claimant may request more process

3. Difference b/t state and federal

a) Default hearing

(1) Federal – informal hearings

(a) Unless there are the “magic words” of “on the record”

(2) State – formal hearing

(a) Unless there are exemptions

b) Types of hearings

(1) Federal

(a) Either formal or informal

(2) State

(a) Formal, informal, or hybrid

IX. Limiting issues to which Hearing Rights apply

A. Issues to keep in mind
1. Remember to identify the enabling statute

2. Remember to identify the regulation

3. How does the enabling statute and the regulation work w/ each other in adjudication
(a) Heckler v. Campbell – SSA states that if the party is not able to work, then they will receive benefits.  Must show that (1) can’t do previous work and (2) can’t do any work that is available in the US.  Congress did not make any rules on how this disputed fact was to be decided.  Π was denied benefits b/c of Agency’s use of “matrix”

(i) Re: the first issue, that is an individual question and therefore must be adjudicated individually.

(ii) H/w whether the jobs are available w/in the US is a question of general applicability and therefore it was permissible for the agency to use rulemaking to decide this question and keep it out of the adjudicative proceedings

B. What issues may be resolved via rulemaking?

1. “Certain classes of issues” that “doe not require case by case determination”

a) “Not unique to each claimant”

(1) thus the question of whether jobs existed in the national economy is not unique to each claimant

b) Severity rule – was upheld, even though pertained directly to characteristics of individual applicant

(a) Bocouen v. Yuckert – 

(b) Sullivan v. Zelby – child would be deemed eligible only if had one of 182 medical conditions, but the there was a conflict w/ statute that stated “comparable severity”

(i) Struck down

X. Decision making in the Agency
A. Personal responsibility of the decision maker
1. He who decides must hear

a) This does not mean that the decision maker has to literally hear the case

b) H/w decision maker must have some familiarity w/ case

(1) Therefore how much familiarity is required?

(a) More then 0 but less then 100

(b) Thus, a 5 minute review is rubberstamping and therefore not permissible

(a) Morgan v. United States - 

c) Is a trial to determine whether each decision maker actually reviewed record permissible?
(1) No, there is a presumption of regularity, b/c CT’s don’t want to get into the head of the decision maker absent some solid evidence that there has been improper behavior

(a) Matter of University of Kansas Faculty – decision maker only read portions of the material
(2) H/w if the decision is really odd, the CT may require the decision maker to explain their decision

(a) Morgan IV – TC authorized deposition of Secretary re: whether he had read materials and how decision were made.

(i) This is not permitted absent showing of bad faith or improper behavior, can’t get into his head

(3) Exception to Morgan IV
(a) When there is a substantive review (whether decision was rational), not w/ procedural review (whether material was reviewed)
(i) Has agency explained decision?

(ii) Remand to agency for an explanation 

(a) Citizens to Preserve Overton Park, Inc. v. Volpe – Secretary of Transportation approved a highway project in apparent violation of statute precluding the building of roads through parks.  Secretary made no findings to explain decision
(i) Approved remand to determine explanation of Secretary’s decision 
2. Solutions

a) Delegation of decision making power to subordinate

(1) Problem

(a) Not always legally permissible

(b) Adjudication is vehicle for making new law and policy and subordinates should not be making new law and policy

b) Decision made by one who hears evidence and it is final, unless agency heads hear the case

c) Decision of hearing officer is subject to appeal to agency head

d) Agency head makes decision based on summary of evidence

3. Decision maker must make a decision based on the record

4. Intermediate report

a) Statutes generally require the hearing officer to prepare a report in order to focus the issues for the benefit of both parties and the final decision maker AND

b) Requires that it be made available to the parties AND

c) That parties be given an opportunity to object before a final decisions 

(1) § 557 (b), (c)

(2) § 4-215 (c), (h)

(a) What if there is no statute applicable?

(a) Morgan II – hearing examiner did not prepare a recommended decision, but only submitted a lengthy record to Secretary.  B/c there was no pleadings or recommendations, issues remained unfocused and the industry was not able to argue them effectively
(i) CT held that due process (or at least statutory “full hearing”) required preparation of report

(b) NLRB v. Mackay Radio & Telegraph Co. – due process does not require report unless there is substantial prejudice

d) When can a party object to an intermediate report?

(a) Mazza v. Caviachia – revocation of liquor license b/c of “lewd and immoral activity on the premise.”  Proposed findings submitted, but licensee was not permitted to see report.
(i) Due process was violated b/c hearing officer could have made erroneous conclusions or have made factual blunders

(ii) This is a leaning towards the judicial model and seems like good procedure to follow, but is it a due process violation?

B. Separation of functions 

1. General

a) In general, same person cannot be both adversarial and adjudicatory functions simultaneously

(a) Walker v. City of Berkeley – CT held that if one person wears 2 hats, then it violates due process
b) Same body can take on both roles of adjudication and adversarial

(a) Withrow v. Larkin – agency head can combine and take on both roles by principle of necessity

c) Pennsylvanian view – separation b/t all prosecutorial decisions and decision making (i.e. decision to prosecute)

(1) See § 4-214 (c), which is contrary to Pennsylvania view
(a) Lyness v. State BD of Medicine – based on Pennsylvanian constitution, which granted people more protection then Withrow under the Federal constitution
2. Federal
a) § 554 (d) 

(1) 3 types of EE’s in agency

(a) Adversaries (investigators and prosecutorial)

(b) Adjudicators (ALJ and agency head who makes final decision)

(c) Everyone else

(2) Functions

(a) Adversaries cannot serve as adjudicators

(b) Adversaries cannot advise adjudicators

(c) Everyone else can furnish off-record advice to adjudicator

(3) § 554 (d)(2) – may not be supervised by anyone engaged in adversarial functions (to prevent “command influence”)

(4) 1st paragraph – ALJ
(a) Must make a decision on the record

(i) Must make a decision based on the facts listed in the record

(ii) H/w may make a decision based on the law that is not listed in the record

(b) How about evaluation?
(5) 2nd paragraph – Adversary
(a) May not:
(i) Participate or advise in the decision in any way

(a) Unlike the ALJ, not limited to the facts, but also may not advise on legal issues

(ii) Exception

(a) Agency heads are exempt

(b) Thus, agency head may take on both adjudicative and adversarial functions simultaneously
b) § 554 (d)(1) – Thus, there is a separation of internal functions, consultations 
(1) ALJ may not consult a party re: fact in issue

(a) W/o notice and opportunity for all parties to participate

(i) All parties includes other agency officials

(a) Butz v. Economou – 

(ii) H/w this seems to conflict w/ APA definition of persons (§ 551 (2)) and party (§ 551 (3))

(b) H/w other agency decision maker, such as intermediate review BD’s or agency heads are not prohibited form seeking advice

(i) Though agency head and others can consult re: factual matters, must be advice, not new facts

(ii) If new facts, would violate “exclusive records” principle

(c) H/w does not prohibit ALJ from receiving advice re: law or policy

(2) H/w does not prohibit all communications

(a) Thus the adjudicatory staff can receive technical or legal advice from non-adversarial staff w/in the agency

(i) H/w the adjudicatory staff cannot receive factual information from non-adversarial staff

(b) This is so that good decisions can be made by the agencies, can’t rely on the adversaries to supply all the information needed to make a decision
c) Exemptions, 

(1) § 554 (d)(A), (B) (H/w 1981 MSAPA contains no similar exception)

(a) Licensing

(b) Ratemaking 

(2) § 554 (c)

(a) Agency heads

(i) No case law

(ii) H/w Attorney General’s Memorandum – states that agency head can be investigate and then decide the case

(3) Principal of Necessity

(a) Biased or otherwise disqualified judge can decide a case if there is no legally possible substitute decision maker

(i) It is better to have an unfair decision then no decision made
C. Bias: Personal Interest, Prejudgment, Personal Animus
1. General Bias

a) An adjudicator is disqualified if tainted by personal animus (prejudice or hostility towards a party), prejudgment of the issues, or a personal stake in the decision

(a) Andrews v. Agricultural Labor Relations BD – 

b) Could bias be leveled against the temporary judge, b/c w/ respect to future business, he might gain or lose in this private practice?
(1) May be a good argument, but was not addressed in Andrews v. Agricultural Labor Relations BD.

c) Was it sufficient to show that there was a pattern of the ALJ believing one side to the exclusion of the other side?
(1) Impartiality means that both sides have to be heard, but not believed, and therefore even if one side is believed exclusively and the other side is not, that can’t be the basis for determining whether there has been bias

d) What if it can be shown that there was a philosophical or policy belief that the ALJ held?

(1) Not enough to disqualify either

(a) B/c it would be difficult to find someone that was familiar w/ the complex issues that need to be judged and decided

(i) And that does not have some kind of belief

(2) Want to have experts deciding the case, not ignorant people

e) General Rule – judges can be disqualified for appearances of bias, whereas ALJ’s require more then just an appearance of bias for disqualification

2. 3 Specific Types of Disqualifications
a) Prejudgment – implies that you are not going to be open to receipt of contrary information

(1) Test – whether a disinterested observer may conclude that the agency has in some measure adjudged the facts as well as the law of a particular case in advance of hearing it

(2) Analysis

(a) Were the statements made “in role” or “out of role”

(i) “in role” is permissible

(ii) “out of role” is not permissible

(a) one side will not have an opportunity to comment on it
(b) Would statements make reversibility difficult?

(c) Has the party been specifically named?

(d) Has there been prejudgment of adjudicative facts?

(i) Or has there been prejudgment on only legislative facts?

b) Personal interests – must be a direct financial interest

(1) Decision maker or her family has a personal (usually financial) interest or stake in the decision

(a) Decision maker is automatically disqualified for personal interest whether or not there is actual bias

(i) Extent of personal interest 

(a) Ward v. Village of Monroeville – small town mayor served as a traffic CT judge.  The fines went into city’s treasury, not mayor’s pocket.

(i) H/w there was a personal interest, b/c the more fines the judge collected, the less taxes the mayor would have to levy, which increases chance for reelection 

(2) How about indirect financial interest?

(a) Disqualification for indirect financial interest may be a good agency practice

(i) H/w due process does not require such disqualification

(a) Andrews v. Agricultural Labor Relations BD – possible financial interest, b/c the temporary judge’s private practice consisted of clients who were similar to one of the parties, and thus there was a claim that if the judge still wanted clients in the future, would have to rule in a particular way

(i) H/w the CT held that this was not sufficient to disqualify

(3) How about professional interest?

(a) May be basis for disqualification

(a) Gibson v. Berryhill – licensing agency was composed of independent optometrist.  Agency determined that optometrist would lose their license if they worked for a corporate ER
(i) Held that agency members had a pecuniary interest in limiting licenses to other independent optometrists to keep corporate chains out

(b) Friedman v. Rogers – later stated that there is no disqualification for bias when the majority of independent optometrists

(4) Disciplinary sanctions

(a) If the body that decides to seek and impose sanctions are the same, then that is not permissible

(b) H/w if the decision to seek and impose are separate, but still w/in the agency, that is permissible

(a) Marshall v. Jericho – civil penalties for violations of child labor laws went into the budget of the agency.  H/w seeking the civil penalties by the prosecuting party who was part of the benefit agency is permissible, when the final decision on whether to impose the penalty is done by an independent party

c) Animus – must be an expressed animus (cannot be inferred) hostility towards one party
3. Prejudgment
a) Can be of 2 kinds

(1) Prejudgment of the individualized facts of the case

(2) Animus (prejudgment) against particular litigant or class which includes that litigant)

b) H/w does not include familiarity w/ case

(1) Thus statements made “in role” does not disqualify

(a) ALJ made a decision and made statements as ALJ, after remand, ALJ can decide on the case again 

(i) NLRB v. Donnelly Garment Co.

(b) School BD that conducted negotiations w/ striking teacher’s UN not disqualified from discharging teachers

(i) Horton Joint School District v. Hortonville Education Association

c) Most of cases deal w/ “out of role” where it seems that decision maker’s mind has been made up

(1) Cinderella Career & Finishing Schools, Inc. v. FTC – agency ordered CCFS to cease and desist from deceptive claims in advertisements.  Decision maker gave speech to newspapers, criticizing them for accepting bad advertisements, and mentioned CCGS, not by name

(a) Bias and disqualified

d) Test is whether a disinterested observer may conclude that the agency has in some measure adjuged the facts, as well as the law of a particular case in advance of hearing it

4. H/w prejudgment about law, policy, or legislative fact is permissible

5. Appearance of bias

a) Used to disqualify judges and also adopted by 1981 MSAPA (§ 4-202 (b))

b) Andrews – said not enough

(1) Institutional argument

(a) Agency, unlike judges, carrying out regulating statutes

(b) Wear multiple hats and may litigate against one party over and over

(c) Must defend agency in public

6. Raising bias issue

a) § 556 (b) – sets forth procedures for challenging ALJ bias

(1) Does not explain how to challenge agency bias

b) § 4-202 (b)-(f) – procedures for challenging a “presiding officer” (ALJ’s and agency head who hears appeals) for bias

D. Ex Parte Contact

1. Federal
a) § 557 (d)(1) – general rule for ex parte contact

(1) A. What does it forbid?

(a) “interested party outside the agency”

(b) Communicating w/ adjudicatory staff of agency

(c) Ex parte communications that are relevant to the merits

(i) Written or oral statements that are not on the public record

(ii) Status reports are not included

(2) B. What does it forbid?
(a) Same thing, but in reverse of (A)

(3) C. Mandatory rule

(a) Shall disclose on the record the ex parte communications

(b) Shall allow the other side to respond

(4) D. Discretionary rule

(a) May issue a “show cause” order

(i) Why should the CT not dismiss the case and rule against the party making the ex parte communications

(5) E. Timing

(a) Applies no later then when proceeding is noticed for hearing OR

(b) If the person has knowledge that it has been noticed for hearing

(a) PATCO v. FLRA – PATCO was engaged in an illegal strike and the FLRA ALJ revoked its exclusive recognition status.  While agency heads were hearing the case to make a final decision, there was some ex parte contacts.

(i) Secretary of Transportation is an “interested person” and therefore would fall w/in the statute, h/w since only asked for a status report and an expedited hearing, there was no harm in the communication

(ii) UN is an “interested person” and ( fall w/in the statute, and the communication was barred by the rule against ex parte contact.  H/w there is no need for a show cause order, b/c the agency ruled against the UN

(b) Portland Audubon Society v. Endangered Species Committee – god squad and whether president could communicate w/ them

(i) President is an interested person and is outside the agency, and therefore the contact is prohibited (compare w/ Sierra Club v. Costle)
2. State

a) 1961 MSAPA § 13 (similar to § 4-213)

(1) Prohibits ex parte contact in a “contested case”

(a) Vandygriff v. First Savings & Loan Association – application for a loan charter was rejected by agency.  Applicant gave more information, refilled, and was approved.  TC held that there was improper contact

(i) Held that at the time the communications were made, there was no “contested case” and therefore there was no violation

3. Remedies

a) See § 557 (d)(1)(C)

(1) 1981 MSAPA § 4-213 (e)

b) See § 557 (d)(1)(D) and 4th sentence of § 556 (d)

(1) 1981 MSAPA § 4-213 (g)

c) Ordinarily improper to probe mind of agency decision makers
(1) H/w in case of alleged ex parte contacts, the agency staff and decision maker must submit to a grueling inquiry into exactly who said what to whom

E. Agency Adjudication and Legislative Pressures
1. General Rule

a) Legislatures cannot influence the agency decision makers

(a) Pillsbury Co. v. FTC – Π made some investments and there was a hearing before the FTC to determine whether there should be a divestment ordered.  Senate had inquiry into the FTC and made statements that Π should be order to divest.  If the Senate had just made inquiries, then there would be no problem, h/w senator made specific mention of Π.

(i) FTC ordered Π to divest, and then Π appealed on grounds of senatorial influence.  CT held that though there may have been some problems, there was no prejudice and therefore affirmed.  H/w b/c the decision took so long, CT said that they could not order divesture.

b) What does Pillsbury apply to?

(1) Only applies to judicial or quasi-judicial decisions

(a) H/w there are limits to legislative intervention in informal adjudication

(i) If must make a decision on “engineering and conservation considerations” but made decision on Congressional pressure, then it was “arbitrary and capricious”

(a) DC Federation of Civics Association v. Volpe – members of Congress put pressure on Secretary of Transportation to approve construction of new bridge.  Publicly threatened that no funds for subway, unless bridge approved.  Secretary approved the bridge.

(i) Does not apply, b/c only applies to judicial or quasi-judicial decisions.  Secretary’s decision did not fit that description, b/c not required to base decision solely on the record established at the public hearing

(2) Only applies if there is an adjudicative proceeding at the time of the communication 

(a) DCP Farms v. Yeutter – federal crop subsidies limit to $50,000/person.  DCP Farms split itself up to 51 trusts to avoid limitation.  USDA started to review case.  Congressman wrote to USDA and said that there was a violation and that if USDA did not find a violation, would introduce legislation to amend law.  USDA said that it would take an aggressive enforcement position

(i) Pillsbury not applicable, b/c when Congressman contacted UDSA, matter had not reached “quasi-judicial proceeding.”  Also to erect such a barrier, would limit congressional oversight.  Thus ex parte was ok until actual hearing.

XI. Procedures in Adjudication 
A. SOL

1. Criminal and tort would be barred by SOL

a) H/w licensing statutes often do not include SOL

2. Something like sexual misconduct not discovered until much later and therefore long (or lack thereof) SOL seems to be appropriate

a) H/w there are other problems dealing w/ credibility, memory and availability of witnesses

(1) Therefore if there is no SOL, CT may overturn administrative action on basis of laches,

(a) IF licensee can show:

(i) Delay – agency failed to take action w/in a reasonable time after obtaining necessary information

(ii) Prejudice – witnesses have disappeared or would otherwise make a defense difficult 

B. Pre-Hearing Phase
1. Issues during pendency of the hearing process

a) Agency can suspend licensee from practice during pendency of hearing process, if the licensee poses a threat to public

(1) H/w not often used

b) CT’s have authority to stay administrative action pending judicial review

(1) H/w this is often used

2. Notice and Parties to adjudication

a) Notice

(1) Required by due process and APA’s

(a) § 554 (b)

(b) § 4-206 (c)

(2) H/w does not require level of specificity as a criminal prosecution
(a) H/w must still have enough detail to allow respondent to prepare for a hearing

(a) Block v. Ambach - 

b) Rights of initiation 

(1) Can a party force an agency to have a hearing?

(2) Or if agency grants a license to one party w/o a hearing, can another party force a hearing?

(a) Generally, 3rd parties do not have power to initiate hearings absent some statutory or constitutional authority providing such power 

(i) H/w statutes that provide right of initiation are uncommon

(b) Statutes

(i) 1981 §§ 4-101 to 4-103 and 1-102 (5) – does provide right of initiation 

(a) Horn v. County of Ventura – held that neighbor has a constitutional right to notice and hearing w/ respect to division of property.  Decision involving specific parcels of land were adjudicatory, not legislative and thus deprived neighbor of property w/in meaning of due process

(c) Depending on the agency there may or may not be a private right to initiation

(i) Is there likelihood of abuse?
(ii) Does it require expert knowledge and therefore should agency be allowed to screen out cases that have not merit?

(iii) Are a large number of people affected?

c) Right of intervention

(1) Can a party become a party to the hearing?

(a) Can the agency adequately represent the party?

(2) Should there be participation short of intervention
(3) What should the qualifications for interveners be?

(4) What benefit can the agency receive form interveners?

C. Investigative Powers
1. Issues involved

a) Personal privacy

b) Freedom from government intrusion

(1) 4th – unreasonable searches

(2) 5th – ban on compulsory self incrimination 

c) practical considerations

(1) Avoiding or delaying unwanted regulation

(a) When there is disclosure, conditions may have changed so that information is now useless

(2) May consist of trade secrets

(3) Cost 

2. Analysis

a) Is the power to compel private parties to submit info based on a valid legislative delegation of authority?

(1) Is the investigation authorized by law and undertaken for a legitimate purpose?

(a) Generally easy to satisfy

(i) Can the private party show

(a) Exempt from regulating scheme?  OR

(b) Bad or improper motive?

b) Has the agency observed the standards and procedures specified in the relevant statutes?

c) Does the constitution protect the private parties from disclosing info to the agency?

(1) Is the info sought relevant to a lawful subject of investigation?

(a) Has there been probable cause established (4th requirement)

(i) Easy to satisfy

(2) Is the investigative demand sufficiently specific and not unreasonably burdensome?

(3) Is the info sought privileged?

(a) Is the 5th applicable?

(i) Is the person asserting it a natural person or a corporation?

(a) Corporations have not privilege

(b) Is testimony being compelled?

(i) Therefore handing over docs not privileged

(ii) Therefore handing over docs of other people not privileged (to assert privilege, person asserting it must have possession of docs)

(a) H/w if govt. does not know of docs and the act of production can be incriminating, can be protected by 5th 

3. In essence, the threat to legitimate expectation of privacy was less in the regulatory setting, while the public interest in access to corporation records was strong

a) Therefore probable cause is easy to satisfy 

4. Request to turn over documents
(a) Levin v. Murawski – subpoena for specific patient records issued by NY medical BD.  BD stated that it had received complaints from patients about the doctor

(i) Held that BD must meet a minimum threshold of foundation before CT can enforce a subpoena 

b) What kind of defense would be available?

(1) 4th – prevents unreasonable search and seizures

(a) Since this is not a criminal prosecution, showing of probable cause is satisfied when the investigation is

(i) Lawfully authorized purpose w/in the power of the legislature to delegate AND

(ii) Documents are relevant for inquiry

(b) Though evidence illegally seized in violation of 4th Amendment is not admissible in criminal proceedings

(i) Admissible in an administrative hearing

(a) H/w if the manner was egregious violation of 4th Amendment, then may be excluded

(2) 5th – against self-incrimination

(a) H/w does not apply to corporations (corporations do not have privilege)
(b) Were the documents kept pursuant to a statute or for their own business records

(i) IF YES pursuant to statute, then cannot use 5th 

(ii) IF YES for business records, then argument can be made that this situation should be distinguished from Craib v. Bulmash
(c) H/w more often then not, not applicable

(i) Criminal - Δ can refuse to take the stand

(a) Admin – cannot refuse to take the stand and be sworn, but may assert privilege to refuse to answer specific questions

(ii) Criminal – fact finder cannot draw adverse inferences against Δ b/c claim of privilege
(a) Admin – agency is permitted to draw any inference they want

(3) Unreasonable and burdensome
(4) Bad faith

(5) Privacy rights

(a) If there is medical documents involved

c) Concurrent and deferring (see note 4, ii)

d) If authorized by statute, agency can grant immunity and thus compel disclosure

5. Other notes

a) Privilege may only be asserted if documents are in possession

(1) Therefore cannot assert privilege to prevent disclosure if documents is in someone else’s possession

b) Does not apply to documents seized during a search warrant

c) Privileges only apply to testimony that is produced by state compulsion

(1) Therefore contents of private papers not privileged, b/c they were prepared voluntarily, rather then in response to compulsion

(2) H/w can be asserted if the act of producing papers would be incriminating 

(a) b/c would otherwise admit that papers existed or were authentic or that demandee possessed them 

d) Does not apply if the statute requires maintenance of records

6. Search warrants

a) To conduct a search, search warrant is required, but probable cause is not required

(1) Only requirement is that selection is based on a neutral and reasonable standard

(a) Exception – warrantless search is permissible, when industries subject to licensing system that involved intensive regulations

(i) Must be pervasively regulated industry AND

(ii) Has been subject to a long tradition of close supervision

7. To conduct a physical search of home or business, must have a search warrant

a) No requirement of probable cause

(1) As long as selection is based on a reasonable and neutral standard

(a) i.e. statistical sampling

(a) Marshall v. Barlow’s Inc. – 

8. May be obtained ex parte

a) Does not apply if there is lot of regulation (i.e. liquor or gun dealers)

(1) B/c they have a reduced expectation of privacy

b) Has been extended

(1) NY v. Burger – unannounced warrant-less inspection of auto dismantlers

(a) 4 criterias

(i) substantial government interest

(ii) necessary to further regulatory scheme

(iii) notice of periodic inspection program

(iv) limited in time, place, and scope

(2) H/w some CT’s refused to follow, b/c the search was pre-text to find criminal activity

D. Evidence 

1. Note: when are objections made?

a) Before the final findings are issued, the agency will draft a proposed finding

(1) Objection can be made for reconsideration of the finding

2. Issues

a) What evidence should be admitted?

(1) § 556 (d) (2nd and 3rd sentences and last)

(2) § 4-212 (a), (d), (e) and § 4-215 (d)

b) To what extent should an agency be able to rely exclusively on evidence that would not be admissible in CT?

3. Hearsay

a) Statutes

(1) MSAPA

(a) § 4-212 (f)

(b) § 4-215 (d)

(c) there is no residuum rule

b) Admissible?

(1) YES

c) Basis for decision?

(1) Residuum rule – hearsay cannot be the only basis for the decision

(2) No residuum rule – hearsay can be the only basis for the decision

(a) H/w there is a high standard of reliability and require that the hearsay that is being relied upon by the agency be very reliable

(i) Thus, is it a type that a reasonable person would rely on?

(ii) Could the party have been called upon to testify?

(a) Reguero v. Teacher Standards & Practice Commission – agency based decision on hearsay evidence

(i) CT held that though they are not going to rely on the residuum rule, there is nevertheless a requirement that the hearsay be reliable.  Since the hearsay was not reliable, the agency was not allowed to base their decision on it only.

d) Hearing and substantial evidence (most common approach)

(1) “Substantial evidence exists to support a finding of fact when the record viewed as a whole would permit a reasonable person to make that finding

(a) If can go either way, then defer, but still allows CT’s ability to overturn if feel that injustice has been done

e) Hearsay and confrontation

(a) Olabanji v. INS – ordered deportation based on allegation that marriage was a sham based on affidavit of one witness

(i) Violated due process since INS could have subpoenaed Raines to testify, but had not done so.  Could rely on affidavit, only if it could show that, despite reasonable efforts, it could not have secured presence

4. Judges and production of evidence

a) Judicial trials – no responsibility and don’t have to ask questions that the counsel may fail to ask

b) Administrative hearings – there is a responsibility

(1) Active role in development of record

(a) Especially important when one party is not represented by an attorney

(i) Thus may commit reversible error by failing to help unrepresented party establish his or her cause

5. Official Notice

a) Similar to judicial notice
(1) But broader

(2) Rules of evidence – limits judicial notice of adjudicative facts to proposition that are beyond reasonable dispute, in that they are 

(a) Generally known w/in the territorial jurisdiction of TC OR

(b) Capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned

b) Statute

(1) § 556 (e) – requires that the subject that is going to be noticed be one of material fact

(2) 4-212 (f) – usually more narrow, limiting notice to scientific or technical matters

c) General Issues

(1) Agency fact finders are often experts in subject matter in dispute

(a) Therefore they should use their expertise in making factual judgments

(i) See § 4-215 (d) (last sentence)

(b) Therefore when agency uses their expertise, are they taking notice, and therefore must give notice and opportunity to rebut OR

(i) Are they doing something different and therefore no notice is required?

(2) Agency fact finders are making policy when deciding cases

(a) Therefore must rely on broad factual propositions concerning the nature of the problem to be solved and the effect of the proposed solution

(i) Therefore should the agency give notice when relying on broad factual propositions that are relevant to policy making?

d) Analysis

(1) Statutory 

(a) What subjects are noticeable under the statute?

(2) Use 

(a) Is the agency using expertise to evaluate evidence on the record?

(i) If yes, then no notice is required

(a) Evaluation of evidence does not add anything to the record
(ii) H/w CT may still want to err on the side of more evidence then less, and therefore may require that even notice re: evaluation should be included
(b) Is agency using expertise to supply facts to record?

(i) If yes, then notice is required

(c) Is the agency using expertise to formulate policy judgments?

(i) Does not require official notice
(a) Though it may affect the party before the agency, it is nevertheless a legislative fact, and therefore to particular to the party

(3) Was the procedures proper?

(a) Was there notice that official notice was going to be taken?

(i) Even if there was no notice, did the party present evidence re: that issue, and therefore notice would not have added any more information (and therefore not prejudicial)?
(b) Was there an opportunity for rebuttal?

(a) Franz v. Board of Medical Quality Assurance – objection that the judgment was not made on anything in the record.  BD defended itself that it had used their expert knowledge to take official notice and therefore their decision was proper.

(i) CT held that re: scheduling surgery b/4 a surgeon was assigned was not something that was w/in common knowledge and notice can be taken.  H/w BD was required to give notice and opportunity to rebut.

(4) Rebutting officially noticed evidence

(a) Motion to reopen a case

(b) Evaluation of evidence?

(i) When an agency relies on knowledge and experience to evaluate evidence, it is not taking official notice of anything and need not specially notify the parties and afford an opportunity to contest the evaluation

(a) H/w Franz may be saying that notice must be given in both cases

E. Explanation of Decision

1. Benefits

a) Parties

(1) For reasons of fairness deserves an explanation AND

(2) If agency had to explain their decision, will be more careful and act rationally in making their decisions

b) Agency 

(1) If there is an explanation, then there will be more consistency

c) CT 

(1) Review of the agency decision will be more consistent

d) Public 

(1) Will be able to make better decisions and conform their actions to the rules

2. Statute

a) § 555 (e) 

(1) States that there must be a brief statement of ground for denial

(a) Only rule that deals w/ informal adjudication

b) State

(1) There be an explanation

(2) If there is no explanation, then the CT’s will imply an explanation

c) No Statute

(1) Then depends on the ability of the party to persuade the CT that there needs to be an implied requirement of an explanation on some grounds, i.e. public policy
3. Generally

a) Must state finding of facts and reason for decision

(a) In the Matter of Ciba-Geigy Corp. – 

b) How much finding of fact is required?

(1) A finding of fact must indicate what the ALJ determines in fact occurred, not merely what the contradictory evidence indicates might have occurred

(a) Adams v. BD of Review – question was whether telemarketers neck and back injuries resulted from repetitive use of the phone and work or form non-occupational causes.  There was a large body of conflicting medical evidence.  BD summarized evidence and stated that the preponderance of evidence establishes that injury was not work related

(i) Conclusion that there was no causation w/o supporting finding is arbitrary.  Agencies may not rely upon findings that contain only ultimate conclusions.  The conclusion by itself does not give the parties any real indication as to the bases for its decision and the steps taken to reach it.  Also the reviewing CT has nothing to review

c) Sometimes CT’s interpret statutes as requiring an explanation

(a) Dunlop v. Bachowski – statute allowed Secretary of Labor to sue to set aside a UN election if tainted by fraud.  Secretary refused to do so.

(i) Held that this was judicially reviewable and interpreted the underlying statute to require Secretary to state reasons for its refusal and the essential facts on which the decision was based

(ii) Would permit intelligent judicial review, informing the complaining UN member why request had been denied and would promote careful consideration

(b) Ship Creek Hydraulic Syndicates v. State of Alaska – statute required the statute to balance public good and private harm when it seized land to build highway

(i) Held that the state must prepare a “decisional document” before doing so

(c) Citizens to Preserve Overton Park v. Volpe – statute permitted Secretary to grant funds to build highway through park.  Statute said that must not do so, unless there is no feasible and prudent alternative.  Secretary did not explain decision

(i) Though no explanation was required, remanded for a de novo trial by TC to determine explanation on the full record.

(ii) Later cases have remanded to decision maker to give an explanation

4. Post hoc rationalization – not permitted

a) Corollary of fundamental principle

(1) Reviewing CT, in dealing w/ determination or judgment that an administrative agency is alone authorized to make, must judge the propriety of such action solely on the grounds invoked by the agency.  

(a) If those grounds are inadequate or improper, the CT is powerless to affirm administrative action by substituting what it considers to be a more adequate or proper basis

(a) Bagdonas v. Dept. of Treasury – BATF had power to allow person previously convicted of a gun crime to possess firearm, if found not to be dangerous.  Turned down application w/o explanation.  Submitted detailed explanation to CT.

(i) Affidavit could be considered an explanation, although it must be viewed critically.  Though disapprove of handling, agency action was not capricious or arbitrary

XII. Preclusion

A. Claim Preclusion

1. A valid and final personal judgment is conclusive of claim

a) For the Π – claim is extinguished and merged in the judgment

b) For the Δ – Π is barred from reasserting the claim

B. Issue Preclusion

1. Elements

a) How is it being used?

(1) Offensive non-mutual collateral estoppel

(a) Permissible 

(a) Park Lane Hosiery – CT held that offensive non-mutual collateral estoppel was permissible.

(2) Defensive non-mutual collateral estoppel

(a) Not permissible

(i) Preclusive effect cannot bind strangers to the decision

b) Was the issue actually litigated?
(1) Or was there a settlement before litigation?

c) Was the issue determined by a valid and final judgment?

d) Was issue must be important to the valid and final judgment?

(a) University of Tennessee v. Elliott – public EE is dismissed b/c of incompetence, but EE claims that it was racial discrimination
(i) CT held that an administrative hearing would not preclude a VII claim in the CT’s.  Congress did not want to entrust EEOC w/ that much power.

(ii) Rule of issue preclusion is a derivative rule, that the federal CT’s must treat the agency decision’s preclusive effect as if the ST CT in the same jurisdiction was listening to the case.

2. Arguments for re-litigation

a) Difference in burden of proof

(1) If the BOP in first case was reasonable doubt, and was acquitted

(a) No preclusive effect previous case held that there was a reasonable doubt that he did not do it, but does not mean that he actually did not do it

(2) H/w if BOP in the first case was reasonable doubt, and was found guilty

(a) Then would have preclusive effect

b) Procedures in administrative proceedings were not sufficient

c) Punishment in administrative proceeding was different then in second case

d) First proceeding was a administrative case and second case was criminal

(1) Therefore don’t want to give preclusive effect to agency decision and thus preclude criminal prosecution

3. Preclusion against the government

a) Mutual collateral estoppel lies against the government 

(a) US v. Stauffer Chemical Co. – Stauffer had won a 10th circuit decision that it could exclude certain inspection from its plant.  The identical issue arose in 6th circuit when Stauffer had another planet

(i) Government was precluded from relitigating the issue in the 6th circuit.  Therefore federal government could be barred from relitigating a legal issue it had lost in an action involving the same party

(ii) H/w non-mutual collateral estoppel does not lie against the federal government

b) Non-mutual collateral estoppel does not lie against the government 

(a) United States v. Mendoza – in an earlier trial CT decision (9th) held that certain Philippine nationals were entitled to US citizenship.  Government did not appeal.  The case arose again w/ different Π’s and Π’s argued preclusion

(i) Non-mutual collateral estoppel is not applicable against US.  The government should be allowed or even encouraged to re-litigate the issue in hope of creating conflict in the circuits so that issue may percolate to the SC

(ii) Also government should not be forced to appeal every case, just to prevent preclusion in another case

(iii) New administration should be allowed to change policy instead of accepting a defeat from the previous administration 

c) Intra-circuit Non-Acquiescence

(1) Re-litigating the same issue in the same circuit, even after losing in the AC
(a) Lopez v. Heckler – policy of Department of Health and Human Services had terminated large # of persons receiving federal disability benefits w/o any new evidence that their condition had improved.  Earlier 9th said that that was improper.  Government continued to terminate benefits

(i) CT said that the government was acting improperly

d) Criminal Cases
(1) What if Δ is convicted on criminal issues and punished for it

(a) Can an agency collect civil money penalties for the same offense?  OR does constitutional prohibition on double jeopardy prevent this?

(i) Can seek civil penalties, b/c double jeopardy only applies to successive criminal prosecutions not to a later civil penalty

XIII. Stare Decisis
A. General

1. Are administrative agencies bound by stare decisis?

a) No, not bound

(1) Agencies are responsible for making regulations and rules, and if the environment changes, then they should be allowed to change their rules

b) H/w must give a “reasoned analysis of law and evidence” on why they decided to change the rule

(a) UAW v. NLRB – 

2. Traditional rule – agencies are free from constraints of consistency and therefore if second decision is consistent w/ statute then will be upheld
a) New rule – if there is a change in position, the agency must explain and justify the new rule

3. What if party attacks agency precedent as irrational?  Can the agency just cite it, or must it provide an explanation?

(a) Flagstaff Broadcasting Foundation v. FCC – FBF argued that agency should abandon its criterion favoring and integration of ownership and management in deciding which applicant is best qualified.  FCC brushed it aside and said that it was applying established policy

(i) Agency action will be set aside whenever there is a lack of a reasoned basis for its decision and applies even if agency is applying established policy or a new rule

XIV. Estoppel

A. General

1. SC has never accepted an estoppel claim and has rejected them on numerous occasions

(a) Office of Personnel Management v. Richmond – agent told party he could take another job w/o jeopardizing benefits (but this was wrong, b/c Congress had changed the law) and therefore the benefits were cut

(i) CT did not allow estoppel.  H/w did not say that it will never work.  Requires some form of “affirmative misconduct.”

2. Issues

a) Perfect performance from lots of EE’s is not possible

b) Burden of defending so many claims is a lot 

c) May create less advice for fear of mistake
B. Foote’s Test

1. Did X know the facts?

2. Did X act to cause reliance?

3. Was the relying party ignorant of the fact?

4. Did the relying party rely to injury?

(a) Foote’s v. Dixie Dandy, Inc. v. McHenry –

(b) Office of Personnel Management v. Richmond – there is no estoppel claim against the government except in rare cases, when there is affirmative misconduct.

(c) Lentz v. McMahon – CT held that it was a procedural issue and there would be great harm (not: estoppel is an equitable remedy) and therefore estoppel can be used against the government
C. Estoppel against the government

1. Most likely

a) When the party is substantively eligible and there was only a procedural problem

b) Based on reliance on bad advice

c) If there is going to be great harm

2. Least likely

a) When the party is substantively ineligible

b) Trying to force a windfall
(a) Heckler v. Community Health Services – charitable clinics that used federal money to find home visits.  Was orally advised by Travelers Insurance that such use would not reduce Medicare reimbursements.  CHS increased spending and government tried to get money back

(i) Held that the basic elements of estoppel were absent, b/c there is requirement of reasonable reliance, which was absent 

(ii) Oral instead of written advice

(iii) Intermediate, instead of from agency itself

(iv) Only being told to repay moneys that it should not have received

(v) Thus, CHS had not suffered the loss of a legal right or any adverse change in its status

D. H/w Sometimes CT’s will allow it w/o invoking language of estoppel
1. Federal CT’s have found ways to protect privates who have been misled by government

(a) Moser v. US – holding that Swiss National had not knowingly and intentionally waived his right to apply for American citizenship, where official advice had assured him he could claim exemption from military service w/o penalty

(b) US v. Pennsylvanian Industrial Chemical – citing incorrect advice by government agents as a factor that supported Δ’s claim that it had lacked “fair warning” of criminal prohibition

(c) General Electric Co. v. EPA – extends Pennsylvanian Industrial Chemical by holding as a matter of due process that agency must give fair notice to a regulated party of what conduct it prohibits or requires b/4 it can invoke sanctions against that party

(i) Complex and ambiguous EPA regulations are permissible methods of disposing PCB’s.  GE interpreted one way, EPA another and so sought penalties

(ii) Though EPA’s reading was reasonable and CT would defer on merits, failed to give GE fair warning of its approach and therefore could not collect penalty.

Rulemaking v. adjudication

XV. Pro’s and Con’s of Routes
A. Adjudication

1. Flexibility

a) Rulemaking are inflexible (the only way to change a rule is by going through rulemaking procedures again) and the result may be over- or under-inclusive

2. Tentative

a) If the agency is doubtful about whether such a rule is going to be proper or effective, a step-by-step process of adjudication w/ changes after each case may be more appropriate

3. Retroactive Relief

a) Rulemaking does not permit retroactive relief

4. Politics

a) Power political groups may have an undue influence in the rulemaking procedures and therefore the rule may not be a very good rule

5. Other benefits

a) Flexibility and tailored responses

b) Allows concrete examples and cases and don’t have to think abstractly

c) Better when lack expertise and thus not ready to make a generally applicable rule

(1) Also, if there is a pattern of bad behavior only adjudication can effect it retroactively, since rules are only prospective

d) There will always be ambiguities in rules and legislation that will need to be resolved

B. Rulemaking

1. Respect

a) If the agency is setting out rules and gets comments from the industry that will be affected, it is more likely that the agency and the companies will have a good relationship

2. Information

a) Since there is a comment period, agency will be able to get more information to make a better rule

b) Also, would want to get as much information as possible

c) Law of unintended consequences – there is a chance that something unintended will happened

(1) What if the private companies believe that the rule is so oppressive that it is now unprofitable to have business in the area and therefore they all leave?

d) Also, since you don’t know what’s going to happen, better to propose the rule and see what the reaction is

3. Uniformity and consistency

4. Other benefits

a) Participation by all those who may e affected

(1) Whereas in adjudication, only the parties b/4 hearing are affected and participating

b) Procedures are appropriate for determining broad questions of legislative fact

(1) Whereas in adjudication is good for individualized facts

(a) In adjudication, to keep it judicial, may insulate decision maker from important policy issues

c) Retroactive effect in rulemaking, only prospective permissible, whereas adjudication may have retroactive effect, and thus upset important reliance interests

d) Uniformity

e) Political input is permissible

f) Agency can control agenda, whereas adjudication, only if there is a challenge

g) May be efficient, instead of having to litigate over and over again

h) Party have an easier time researching rules, then case laws

i) Oversight

XVI. Other factors in determining Rule v. Order

1. Prospective 

a) Retroactive

2. Further proceedings to be effective against individuals

3. Effective against a class that may have new members

4. Based on finding of facts that are legislative or general in nature AND

a) Based on predictions of the future

5. Asks which procedures is most appropriate for efficiency, effectiveness and fair operations

XVII. Rulemaking or Adjudication?

A. Definition

1. § 551 (4) – 

a) What does “or particular” mean?

(1) Seems to refer to ratemaking, which would seem to be a proceeding of “particular applicability”

(2) H/w has been classified as rulemaking, b/c ratemaking was done by legislature prior to agencies.

(a) In any case, many federal enabling acts require hearing on the record, which triggers formal rulemaking.


(i) Agency must then observe, most, though not all of the requirement of formal adjudication

2. See 1-102 (10)

a) Similar to § 1 (7) – agency statement of general applicability that implements, interprets or prescribes law or policy, or describe the organization, procedure or practice requirement of an agency

(1) Therefore every statement implementing, interpreting, or prescribing law or policy that is directed at a class of persons is a rule

b) Contracts to “order,” § 1-102 (5)

(1) Agency action of particular applicability that determines the legal rights, duties, privileges, immunities or other legal interests of one or more specific persons

(a) If ratemaking or licensing is addressed to a particular utility or licensee, it is an order, subject to adjudication provisions of statute

(b) Ratemaking and licensing of general applicability, addressed to all members of described class of providers, then it is a rule

3. More narrow definition of a rule – Washington APA

a) Enumerates several categories of statements that constitute rules, and state CT’s have held it to be exclusive

(1) Thus some statements of general applicability that would have been rules under the federal APA were not considered rules

B. Does agency have to pick one over the other?
1. Agency can use whichever one they want

(a) NLRB v. Bell Aerospace – question was whether the agency could make rules via the adjudication process or whether they had to make rules via the rulemaking process?

(i) CT said that they are not going to dictate what process the agency has to use

2. When is lawmaking by adjudication impermissible?

(a) Mercy Hospital v. Local 250 – BD announced a policy that registered nurses at hospital may always be represented by a separate bargaining unit

(b) This was challenged in NLRB v. St. Francis Hospital – BD refused to receive evidence to support its position

(i) Held that it was arbitrary and capricious b/c of BD’s refusal to receive hospital’s evidence w/ re: to propriety of Mercy decisions.

C. Relief from Adjudication

1. Reliance interest and retroactivity

a) Adverse consequences of retroactive adjudicative lawmaking would be substantial to parties ho had relied on past decision of the agency

b) New liability is sought to be impressed retrospectively by adjudication on individuals for past actions which were taken in good faith reliance on agency pronouncements

c) Fines or damages are involved

(1) Result

(a) Not to use rulemaking procedures

(b) Arbitrary and capricious to complaining case and therefore not applied to it

(i) H/w if otherwise valid, the precedent would stand and the agency would be free to enforce it against parties who have timely notice

2. 5 factors

a) Is the particular case one of 1st impression?

(1) Therefore if there was reliance on the old interpretation, would it be unfair to apply the new interpretation on the party?

(a) CT will not invalidate the new rule or policy, but will give the party a break and not allow the agency to apply it retroactively, but only prospectively

b) Does the new rule represent an abrupt departure from well established practice or merely attempts to fill in a void in an unsettled area of law?

c) Extent of reliance in prior law
d) Degree of burden which a retroactive law would impose
e) Statutory interest in applying new rule to a party, despite reliance on old law
(a) Retail Wholesale & Dept. Store Clerks UN v. NLRB – 

D. Consequences of policy by precedent route

1. Must remain open minded re:

a) Validity

b) Application of the policy

(1) Note: if on the other hand the policy was made via rulemaking, then during adjudication, it is not open to reconsideration (Heckler)

2. Open to abuse of discretion argument for retroactive application (see note 4, p. 366)

Rulemaking

XVIII. Types of Rules

A. Legislative 

1. Binding rules

2. Notice and comment procedures must be followed

3. Must delay effectiveness for 30 days

a) Unless there is an exception for good cause

B. Non-Legislative Rule

1. Non-binding rules

2. Do not have to follow notice and comment procedures

3. Immediate effectiveness permitted 

XIX. Retroactivity
A. Rules cannot have retroactive effect

1. There is a presumption that Congress has not given power to agencies to make retroactive rules, unless there is a clear and explicit grant of such power

(a) Bowen v. Georgetown University Hospital – HHS has a formula that determines reimbursement of hospitals and doctors.  Agency decided to change this rule and therefore issued a rule, which was struck down.  Agency reissued the rule and made it retroactive to the date of the first rule.
(i) There is a presumption against the grant of retroactive power by congress to the agencies

2. Secondary retroactivity is permissible

(a) Smiley v. Citibank (SD) – CA credit card holder gets hit w/ a lot of late fees and then goes to CT, claiming that the late fees are unconscionable under CA laws of unconscionability.  Under federal law re: interest, the laws of the state where the bank is located determine it.  Question of whether late fees are the same as interest.  Agency passes a rule that states that late fees are interest.  

(i) Held that though this was retroactive, it was proper.  Difference w/ Bowen, is an issue of reliance, where in this case, there was ambiguity, and therefore no reliance and therefore the retroactive effect was permissible.
XX. Notice

A. Statute
1. APA § 553

a) b. general notice will be published in the Federal Register and certain procedures will be followed

b) c. after notice, agency will give interested person opportunity to participate

B. Detail Required

1. § 553 (b)(3) – either the terms or substance of the proposed rule or a description of the subject and issues involved must be disclosed

2. State APA’s – parallel language

(a) Richard v. Commissioner of Income Maintenance – revising eligibility regulations for welfare does not specify anticipated changes, but states that copy of provisions will be available upon request

(i) Notice was sufficient 

C. Logical Outgrowth Test

1. If the final rule materially alters the issues involved in the rulemaking or substantial departs from the terms or substance of the proposed rule, then notice is inadequate 

a) Therefore if the new rule is TOO different then the proposed rule, then there was not proper notice

2. What is it a logical outgrowth of?

a) Proposed rule?

b) Notice and comment from the public?

(1) Case law says both, but are not consistent

3. How do you determine whether rules were TOO different?

a) Fact intensive study

(1) What was the prior practice of the agency

(a) Was the prior practice one that permitted certain conduct, but then the new rule prohibited it?

(2) Was there notice via the discussions that came about during the comment period?

(a) Was there a lot of comment from one side proposing the prohibition of X, and therefore there was notice that there was being consideration by the agency?

(3) How detailed was the proposed rule and was there silence on one issue?

(a) Did the proposed rule give a detailed list of all the things that were going to be prohibited, thus implying that everything else was going to be permitted?

(a) Chocolate Manufacturers Ass’n v. Block – rule proposed 

(b) United Steelworkers of America v. Schuglkill Metals Corp. – OSHA proposed a rule under which ER’s would be required to transfer worker whose health was at risk because of having been exposed to airborne lead.  Comments on whether EE’s should be entitled to Medical Removal Protection benefits.  Rule stated that ER had to maintain earnings of transferred EE’s for 18 months
(i) Notice was sufficient, b/c it told everyone that breadth of MRP benefits were at stake

4. State Provision – Substantially different test - § 3-107

a) Some agencies have been reluctant to make changes after proposal

b) Wide spectrum

(1) Lenient test – rejecting allegations of unfair notice

(2) Strict test – requiring new round of comment whenever there is a substantive difference

D. Notes

1. Whether to solicit comment prior to rulemaking proposal is entirely w/in agency discretion

a) H/w a presidential executive order requires federal agency to publish a semi-annual list, called the Unified Regulatory Agenda
(1) Identifying all regulations under development

(2) Providing a detailed information about upcoming significant regulatory action

E. Reasonable Time b/t Notice and Effectiveness

1. 30 days

(a) Connecticut Light & Power Co. v. NRC – 30 days was sufficient b/c industry was familiar w/ issues involved

2. 15 days

(a) Florida Power & Light Co. v. US – 15 days was sufficient where faced w/ various deadlines and already received significant comment, which did not need additional criticism

F. Disclosure of Scientific Information

1. Statute
a) § 553 (c) – “…interested person an opportunity to participate”

(1) Therefore implicit in this statement is that if an interested person does not have the full information, including all the scientific information that the agency is basing their decision on, then they cannot participate meaningfully

(a) Portland Cement Association v. Ruckelshaus – dealt w/ the question of whether notice must be provided of scientific information that was relied upon by an agency in making their decision
(i) CT held that there must be such disclosure

(2) Must disclose information

(a) Connecticut Light & Power Co. v. NRC – yes must disclose, otherwise will not be able to comment meaningfully 

(b) Limitation

(a) American Mining Congress v. Marshall – there is a distinction b/t notice of proposed rulemaking and the rulemaking record.  Statutory right of comment applies to notice, not record

(3) New information
(a) Rybachek v. EPA – agency added 6,000 pages to rulemaking record in response to comments made during that period

(i) If information is introduced after the comment period, that information does not have to be disclosed for comment

(b) Idaho Farm Bureau Federation v. Babbitt – question was whether reports that were added after the comment period ended and was heavily relied upon must be disclosed?
(i) CT held that since the report did not supplement or confirm existing data, but provided the only scientific information, there must be disclosure

G. Public Participation

1. Federal APA

a) Formal

(1) Trial type hearing

(a) Right to present evidence

(b) Conduct cross examination

(c) Submit rebuttal evidence

(d) Conducted according to most of the adjudication provision  (§§ 556, 557)

(i) “made on the record after opportunity for an agency hearing” (§ 553 (c))

(a) This is the exception

b) Informal

(1) Notice and comment rulemaking

(a) Paper hearing is sufficient

(i) This is the norm

c) Hybrid

(1) W/in the enabling acts of statutes

(a) Notice and comment w/ additional or alternate procedural requirements

2. State APA

a) Informal Rulemaking - norm

XXI. Formal Rulemaking

A. Informal rulemaking

1. Federal agency permitted to limit to written submissions

a) Unless agency determines otherwise

(1) OR

b) Some other law requires more

(1) Nevertheless, federal agencies frequently exercises discretion to conduct oral hearings on proposed rules

2. State agency

a) 1961 § 3 (a)(2) – opportunity to make written submissions to agency and if demanded, opportunity for an oral hearing.

(1) Argument or legislative style, not trial type 

b) 1981 – similar provision

(1) Rationale for oral:

(a) More effective

(b) Some parties are better at oral, then written

(c) Public satisfaction

B. Pro’s and Con’s

1. Inefficiency 

(a) Corn Products Co. v. FDA – on the question of whether the peanut butter content must be 87% or 90%, formal rulemaking took 10 years

2. Obstruct agency action and frustrate regulatory goals

3. Legislative function, and therefore there should not be as much procedures 

4. Unsuitable to rulemaking issues

a) The desirability of a certain policy cannot be proven through trial-type procedures

C. Trigger
1. Is it a rule or an order?
a) Check the definitions first in § 551

2. Formal or informal?

a) § 553 (c) – rules are required by statute to be made “on the record after opportunity for an agency hearing”

(a) US v. FL East Coast R. Co. – there is a strong presumption (stronger then in cases of adjudication) against formal rulemaking

3. Cross-examinations?

a) § 556 (d) – “party is entitled to present his case or defense by oral or documentary evidence to submit rebuttal evidence and to conduct such cross examination as may be required for a full and true disclosure of the facts”

(1) Would a cross examination yield a “full and true disclosure of the facts?”

(a) Usually for issues of veracity and credibility of disputed facts

XXII. Procedures

A. Set forth in §§ 556 and 557

1. Trial type hearing

a) Presents evidence

b) Cross-examine witnesses

c) Submit rebuttal evidence

d) Record is the exclusive basis of agency action

e) No ex parte communications

2. Separation of functions

a) § 554 (d) is not applicable

(a) US v. FL East Coast Railway Co. - 

XXIII. Hybrid

A. General 

1. Requirement for a “public hearing” or for an interested person “an opportunity for the oral presentation of data, views, or arguments”

a) Some of these also required questioning and cross examination of witnesses

(1) H/w after Vermont Yankee, there has been less hybrids

(a) Why?

(i) Change in congressional behavior

(ii) Empirical studies raised serious doubts about effectiveness of hybrids

XXIV. Additional Procedures

A. Additional procedures are not permitted

(a) Vermont Yankee Nuclear Power Corp. v. NRDC – AEC used informal rulemaking and decided that the question of waste disposal would be ignored.  The decision was based on DR’s opinion that waste disposal problem would be solved in the future.  NRDC wanted to cross-examine the doctor 
(i) TC held that this was just like Portland Cement, but that instead of just having access to the records, parties should be allowed to test the validity of the records.

(ii) SC held that there was no statutory basis for the procedure and therefore the judge could not impose it on the agency

B. Exceptions

1. Can substantive review be used to add additional procedures?

(a) Pension Benefits Guaranty Corp. v. LTV – possible, but Overton ensures that agency action will not be arbitrary or capricious, by mandatory steps that will allow CT’s to evaluate agency’s rationale at the time of decision

(b) Pension Benefits Guaranty Corp. v. LTV – AC said that procedures were insufficient b/c agency had not apprised LTV of materials that they were basing decisions on and there was no opportunity to provide contrary evidence

(i) Though based on idea of “fundamental fairness” AC’s decision not based on APA or enabling act which was the basis for additional procedures

XXV. Ex parte Communications in Informal Adjudication

A. Issues

1. Throughout the entire agency process, there are tensions and conflicts

a) Procedural regularity AND

(1) Political responsiveness

b) Process promotion AND

(1) Administrative discretion

B. Statute

1. § 553 – does not prohibit ex parte communications in informal adjudication

2. Enabling Act – Congress may impose strict ex parte communication restrictions

(a) Sierra Club v. Costle – agency is permitted to engage in ex parte communications, but their decision must be supported by the administrative record
3. Federal APA - § 553 (c)

4. 1961 - § 3 (a)(2)

5. 1981 - § 3-106 (c)

a) Agency decision maker must actually consider written and oral submissions received in the course of rulemaking proceedings

(1) Does not mean

(a) Personally preside at an oral proceeding

(b) Personally read all written submissions

(i) Not feasible

(a) 3-104 (b)(3) – provides that others may preside at oral rulemaking proceedings and prepare summaries for subsequent personal consideration by the agency head

(b) federal and state – constrained in same manner

C. Exception to Sierra Club
1. Ex parte contacts may be restricted where agency action involves “quasi-adjudication among conflicting private claims to a valuable privilege
(a) Sangumon Valley TV Corp. v. US – FCC proceeding that involved the allocation of TV channels b/t 2 communities.  Involved rulemaking b/c allocation was to be permanent and thus could affect an indefinite # of licensees in the 2 cities

(i) When there were 2 parties competing over a valuable interest, b/c basic fairness requires such proceedings to be carried out in the open

D. Compilation of Records

1. 3 functions

a) Aids public participation

b) Provides material helpful to agency decision making

c) Facilitates judicial review

(1) However

(a) State and federal 

(i) Silent w/ respect to the creation and maintenance of any official agency record w/ respect to rulemaking

(b) 3-112 (b)

(i) Provides for rulemaking record specifies materials it must include

2. Ex parte off the record?

a) Formal rulemaking 

(1) Forbidden

(a) If occur, then must disclose their substance on the public record

b) Informal

(1) Traditionally

(a) Neither banned ex parte communications NOR

(i) Required inclusion of such communications in agency rulemaking record

E. General Rule

1. Ex parte communication is permissible in informal adjudication

2. Limits?
a) Due process

(1) Bi-Metallic Investment – due process concerns are weaker in the context of rulemaking

(2) Vermont Yankee – CT noted that “even in rulemaking, where there is a small number of people affected, additional procedures may be required in order to satisfy due process”

(a) Sangamon Valley Television Corp. – two parties fighting over spectrum and the agency could only give spectrum to one party

(i) CT held that when there is a conflicting private claims to a valuable privilege, due process required more process, even in rulemaking

b) Enabling Act

(1) Docketing requirement (see top of p. 268) of the enabling act, which required that a docket be kept

(a) This is a middle ground b/t complete prohibition of ex parte communication v. complete lack of regulations re: ex parte communications

c) APA 

(1) May restrict and prohibit completely ex parte communications

(a) H/w this prohibition only exists in formal rulemaking

(i) For formal rulemaking there needs to be a trigger in the enabling act – “on the record after an opportunity for an agency hearing”

(b) Therefore if this trigger does not exist in the enabling act, then there will be informal rulemaking, which does not prohibit ex parte communications

d) Agency self-regulations

e) Judicial implication

(1) Can the judiciary impose more procedure?

(a) No, under Vermont Yankee, the judiciary cannot impose more procedure on the agency 

F. What should be disclosed?

1. Factual information have the strongest argument for disclosure, since they can be rebutted

a) Whereas communications, “do it for me please” cannot be rebutted
G. Benefits of Ex parte in informal rulemaking

1. Since it would be difficult for an agency to gauge the political acceptability of its rules, the legislature will be required to intervene into agency rulemaking to avoid an increased # unacceptable rules

2. Increased intervention will result in tension b/t agency and congress, making it more difficult to get along on a day to day basis

3. Substantial and unnecessary cost would be imposed on regulated persons and agencies, when rules turn out in the end to be politically unacceptable, and therefore are reversed by actions of the legislature

XXVI. Bias and Prejudgment in Rulemaking

A. Statute

1. § 553 (c)

a) Unalterably closed mind

(1) After consideration of the relevant matter

(a) Consideration w/ a closed mind is not really consideration and therefore an “unalterably closed mind” would not be permissible

b) Matters critical to the disposition of the rulemaking

(1) CITE

(a) Deals w/ everything, facts and policy that seems to be legislative facts, not adjudicative facts

B. Standards

1. Clear and convincing evidence showing:

a) Unalterably closed minds

b) On matters critical to the disposition of rulemaking

(1) Legislative facts?

(2) Adjudicative facts?

C. Generally

1. An agency decision maker that has their mind made up is actually a good thing.  They are not meant to be impartial decision makers, but are meant to implement policy

(a) Association of National Advertisers v. FTC – very deferential standard, deferring to the agency member making the rule that has prejudice or bias

XXVII. Rationale

A. Generally

1. Agency must state the rationale for their decisions

2. Agency must state the responses to the comments from the public

(a) CA Hotel & Motel Ass’n v. Industrial Welfare Commission - 

(b) Roadway v. USDA – agency must explain how and why it reacted to the important comments it received during the course of the rulemaking

B. General Rule

1. We don’t care what they are thinking, only that they have some thought

2. H/w some states take a different view

(a) District of Columbia Hospital Association v. Barry – the absence of reason requirement reflects a “deliberate policy choice” by the legislative authorities

C. Argument against statement

1. Short supply of staff

2. Exercise of expert judgment 

D. Post-Hoc Rationalization

1. § 553 (c) – statement of basis and purpose contains a full account of its justification for adopting a rule

a) If the rule is challenged in CT as arbitrary or capricious, the CT normally will use the agency’s contemporaneously stated reasoning as the sole basis for resolving the challenge

(1) Cheney Doctrine – adjudication context

(a) § 3-110 (b) – codifies version of Cheney

(i) only the reasons contained in the concise explanatory statement may be used by any party as justification for the adoption of the rule in the a proceeding in which its validity is at issue

b) Post hoc is severely disfavored an sometimes CT’s have accepted belated explanations from an agency if they merely illuminate reasons obscured but implicit in administrative record

(1) But if instead

(a) Simply providing additional background information about agency’s basic rational OR

(b) Propounds an entirely new theory to support the regulation, it will be rejected

XXVIII. Publication

A. General

1. Benefits

a) Facilitates easy public access to their content

b) Access allows affected parties to ascertain the relevant law and to adjust their conduct accordingly

c) Most people follow laws that they know about and therefore there is compliance

(1) Therefore there will be reduced workload in enforcement

d) Communicates to the public the standards by which agency operates

(1) Limited availability


(2) Risk that individuals may be adversely affected by rules that were not only unknown to them

(a) But that could not have been easily discovered
B. Statute

1. § 552

a) (a)(1) – publication rule (certain things must be published in the Federal Register)

(1) subsection – what must be published

(a) (D) – substantive rules of general applicability adopted as authorized by law and statements of general policy or interpretation of general applicability formulated and adopted by the agency

(2) paragraph – relief from an unpublished rule may be had

b) (a)(2) – availability rule (agency must make the rules available for public inspection and copying)
(1) subsection – what must be available

(a) (B) – those statements of policy and interpretation which have been adopted by the agency are not published in the Federal Register”

2. Federal Register Act

a) Every Federal Register must be published every federal working day

b) All rules of general applicability

c) Codification (CFR)

(1) Result of Panama Refining Co. v. Ryan
(a) Panama Refining Co. v. Ryan – discovery of unpublished regulations that amended Petroleum Codes out of existence

3. 2-101 – periodic publication and indexing of proposed and recently adopted state agency rules in a frequently issued publication similar to federal register as well as compilation and indexing similar to CFR
C. Relief from unpublished rule

1. Is it a legislative or non-legislative rule?

2. Is it a procedural or substantive rule?

3. Substantive rights test

a) Does the rule change the rule?

b) Does the rule deviate from the plain meaning?

c) Does the rule limit agency discretion?

(a) Nguyen v. US – grocer was part of Food Stamp Program and was busted by agents for violations of rules.  Possible punishment could be fine or disqualification.  Instructions stated that 4 violations were sufficient for disqualification, but were not published.

(i) Though the rule should have been published, there is only relief if there was a substantial interest effected.  In this case, grocer was already warned and therefore no substantial interest effected and thus no relief from unpublished rule

XXIX. Timing of Effectiveness
A. General

1. Rationale for delayed effectiveness

a) To afford affected person a reasonable time to prepare for the effective date of a rule or rules OR

(1) To take any action which the issuance of rules may prompt

b) To detect and correct purely technical errors and omissions in newly adopted rules OR

(1) To revise rules in light of public relation or unanticipated enforcement problems that surface during pre-effective period

B. Statute

1. § 553 (d) – a rule cannot take effect no sooner then 30 days

a) § 553 (d)(3) – unless there is an exception for good cause

2. § 4 (b) – 20 days

3. § 3-115 (a) – 30 days

C. Stuff

1. When does the clock start ticking?

(a) Rowell v. Andrus – clock starts ticking when the rule is published

(b) Rowell v. Andrus (dissent) – focus should be on whether there is unfair surprise, and in this case, since the rule was proposed and there has been 9 months worth of comments and the final rule is the same as the proposed rule, there has been no unfair surprise

2. What are the exceptions?

(a) US v. Gavrilovic – DEA issued rule classifying mecloqualone as Schedule I drug, effective immediately, b/c of dangers of drug and congressional desire for preventive controls.  Δ arrested 21 days later
(i) CT overturned conviction b/c DEA had not shown good cause.  Haste in making rule was directly motivated at desire to get Δ’s.  Government did not need Schedule I classification to get Δ’s, b/c not licensed drug manufacturers

(ii) Governments burden of justification under § 553 (d)(3) is heavy when its rule creates criminal liability for previous lawful conduct
3. 553 (b)(B) and (d)(3) – similarly worded, but for different purpose.  Therefore in unusual cases, may disperse w/ one, but not the other

(a) Riverbend Farms, Inc. v. Madigan – rules that limited volume of oranges that producers could sell.  Δ exceeded quota.  B/c of volatility of market, could not wait 30 days for effectiveness.

(i) CT said yes, but must give some notice and comment and therefore timing exception, but cannot dismiss procedures

XXX. Exceptions from Procedures

A. From Timing Effectiveness

a) § 553 (d)(3) – good cause re: timing

b) § 553 (d)(1) – grants or relieve a restriction

2. Interim final rules

a) Rule that the agency make effective immediately

(1) But states that they will keep an open mind AND

(a) Will listen to comments AND

(b) May revise the rule later if necessary

b) Survey revealed that half of interim-final rules were unrevised after 3 years

(1) § 3(b) – rules issued on basis of its good cause exemption no longer effective after 120 days

(2) § 3-108 (c) – after adopting rule under good cause exemption, governor or legislative committee may request to hold rulemaking proceeding and rule is gone after 180 days of request

c) What if interim final rule, then N/C, and after final rule is adopted, the CT then finds that interim final rule did not meet GC exemption?

(1) Invalidated both final and interim rule

(a) New Jersey v New Jersey v. USEPA – expressed mistrust of the post promulgation comment process, b/c of doubts that persons would bother to submit their views or that the agency would seriously consider suggestions

(b) Advocates for Highway & Auto Safety v. FHA – upheld final rule, noting that agency had invited and taken seriously the post adoption comments it received on the interim final rule

B. From Notice and Comment

C. Good Cause Exemptions

1. Statute

a) § 553 (b)(B)(?)
(1) There must be good cause AND

(2) Good cause is incorporated into a brief statement

(a) Impracticable

(b) Unnecessary

(c) Contrary to public interest

(i) Basically asking the question of whether the value of public input is outweighed by other facts

b) § 553 (b)(A) – deals w/ guidelines
2. Note: CT’s have held that good cause exemptions must be narrowly construed and reluctantly countenanced

(a) Action on Smoking v. CAB – 

(b) American Federation of Government EE’s v. Block
b) H/w seems that though the exceptions have been used frequently, there has not been evidence of misuse

3. Unnecessary 
a) Minor or technical, in which the public is not particularly interested in what is involved
(a) US v. Sutton – rule that makes a technical correction by reinstating a rule that was earlier dropped by mistake in a re-codification of an agency regulation 

(b) Case – repeal of coast guard regulation that had b/c meaningless b/c of the destruction of the bridge to which they referred

b) Agency has no discretion

(1) Use of a mathematical calculations

(2) Ascertain a certain fact

(a) Since nothing the public might say could affect the rule, comment was not necessary

c) Faced w/ a deadline

4. Non-controversial

a) Recommendation that when making “unnecessary” rules, to use “direct final rules” (streamlined variation on normal § 553 procedures)

(1) Publish the rules and announce that if no adverse comment is received w/in specified time period will be effective

(a) If receive adverse comment, then normal notice and comment procedures

(a) Case – agricultural dept. to authorize importation of meat from Czech Republic, rather then Czechoslovakia
5. Impracticable or Contrary to Public Interest

a) Usually dealing w/ health or safety problems

(a) Hawaii Helicopter Operators Association v. FAA – safety rule designed to counter growing # helicopter accidents

(b) Northern Arapahoe Tribe v. Hodel – urgent need for hunting regulations where season had begun and herds could dwindle into extinction

b) H/w pursuant to policy of narrow construction of the exemption, CT’s sometimes refuse to accept an agency’s assertion of urgency at face value

(a) Action on Smoking & Health v. CAB – fact that existing rule is confusing and difficult to enforce does not furnish good cause to replace it w/o prior notice

c) Deadline 
(a) Sepulveda v. Block – statute effective immediately amid indications that congress was dissatisfied w/ slow pace of implementation of prior statutes

(b) Council of South Mountains, Inc. v. Donovan – h/w if CT believes that agency was dilatory and brought pressure on itself, the not likely to succeed
d) Procedures would undermine statutory scheme

(a) DeRieux v. Five Smiths – government imposed wage and price controls in 1970’s and acted w/o comment period

e) State – 3 (b)

(1) Imminent peril to public health, safety or welfare

(2) States in writing its reason for finding

D. Subject-Matter Exception

1. General 

a) Unlike other exceptions, which deal w/ differences b/t legislative/non-legislative or w/ procedural/substantive, this exception deals w/ subject-matter and thus whole categories of cases are exempt

b) This was passed in the 40’s before government got so big

(1) Thus it was believed that the government could act re: its own lands and personnel w/o having an effect on the rest of the public

c) H/w there has been a change since the government has gotten so big

d) H/w policy of narrow construction

(1) Legislative history of APA – exemptions apply only “to the extent” that the exempted SM is clearly and directly involved

e) Also inapplicable if other law requires an agency to follow usual rulemaking procedures

2. Proprietary matters 
a) § 553 (a)(2) – excludes rules relating to “public property, loans, grants, benefits, or contracts” from all of the provision of § 553, including N/C procedures as well as requirement for deferred effective date and right to petition
(1) Some of the activities that may fall w/in exemption

(a) Sale or lease of public lands, or of mineral, timber, or grazing rights

(b) Use of national forest and parks

(c) Loans to local government for urban mass transportation systems, small business loans, disaster loans, and student loans

(d) Grants-in-aid program

(e) Pension, social security old age and disability payments and welfare programs like food stamps

(f) Government K’s for procurement of land, goods or services, or construction

(i) Means that affected people have no right under the APA to influence the content of the rule

(a) ACUS calls for repeal

b) State law – not as broad as federal law – 3-116 (3) – (5)

(1) Establishes specific prices to be charged for particular goods or services sold by an agency OR

(a) That concerns “care of agency owned or operated facilities” is exempt

3. Agency Management and Personnel

a) Federal – 553 (a)(2) – rules relating to agency management or personnel

(1) Scope is uncertain

(a) Legislative history – indication that exemption should not apply to rules that have a substantial effect on persons outside of national government

(i) Joseph v. US Civil Services Committee – rule authorizing federal EE’s to participate in DC election (despite Hatch Act restriction on political activity), void for lack of notice and comment

(ii) Stewart v. Smith – rule by Bureau of Prisons that it would not consider persons over 34 years of age for employment at correctional facilities

(a) Held that this fits w/in the exemption

(b) Practice – effect of exemption limited by other statutes 

(i) Federal Civil of Service Reform Act – must follow procedures in formulating government wide personnel rules (temporary and emergency exception)

(a) ACUS does not call for repeal

b) State – 3-116 (1), 1 (7)(A) – explicitly adopts Joseph

(1) Excepts from usual rulemaking procedures rules concerning the internal management of an agency which do not directly and substantially affect the rights of the public

(a) Joseph v. US Civil Service Commission – rule passed that allowed EE’s to participate in political function, in contradiction to federal statutes

(i) B/c the EE’s involvement in political functions could have an effect on the public in general, there should have been notice and comment b/4 adoption of the rule

(b) Stewart v. Smith – rule passed w/o N/C that no applicant for employment would be considered that was over 35 years of age

(i) The public is affected, b/c the public would be applicants for employment.  H/w b/c there is some relationship b/t the applicant and the government, and there is some separation b/t the applicant and the public in general, this is a personnel rule and thus fits into the exception.

4. Military and Foreign Affairs

a) Federal – 553 (a)(1) – to the extent there is involved… a military or foreign affairs function of the US

(1) Practice – lessened by non-statutory development

(a) DOD has established a general policy favoring notice and comment procedures in development of rules having a substantial and direct effect on the public, unless a significant and legitimate interest is at stake.

(2) What are the boundaries?

(a) Trade agreements

(b) Independent Guard Association v. O’Leary – private ER hired and supervised guards that were contracted out to the government rule for random drug testing

(i) DOE is a civilian agency that has some military function, h/w the exception only applies where activities being regulated directly involve a military function.  Since private looks like security guard service and not military, exemption does not apply.

(a) ACUS recommends for narrowing it

(b) Independent Guard Association v. O’Leary – 

5. Waivers

a) ACUS called on agencies to utilize rulemaking procedures w/o waiting for legislative command

(1) Many agencies have done so, issuing waivers on any reliance of exemption

(a) Therefore must follow procedures 

(i) How about in practice

E. Procedural Rules

1. Analysis
a) Does the rule look procedural?

(1) If yes, continue (that is not itself dispositive)

b) Is there a substantial impact on the party, on the industry as a whole?

(1) Substantial impact on a particular party is not determinative, must look to the industry as a whole

(a) Thus, does it force a change in conduct?
2. 553 (b)(A) – rules of agency organization, procedure, or practice are exempted

a) No similar rule in MSAPA or sate APA

(1) Constant problem is determining what is procedural and what is substantive

(a) United States Dept. of Labor v. Kast Metal Corp. – see brief

b) Substantial Impact Test – used in Kast

3. Kast claimed to be following Brown Express
a) Rule is not procedural if:

(1) Departs from existing practice

(2) Substantial impact on the regulated industry

4. Alternative to substantial impact test (by DC circuit)

(a) American Hospital Association v. Bowen – held that there has been a gradual shift from asking whether a given procedure has a substantial impact to inquiring whether agency action also encodes a substantive value judgment OR puts a stamp of approval or disapproval on a given type of behavior

(ii) However not an easy test

(a) Air Transport Association v. Department of Transportation – FAA rules providing for discovery, adversary hearings, administrative appeals, etc. in civil penalty actions

(i) Should have used procedures b/c new rules encode a substantive value judgment on the appropriate balance b/t a Δ’s right to procedure and agency’s interest in efficiency

(iii) However stamp of disavowed

(a) JEM Broadcasting Co. v. FCC – FCC anticipated a flood of applications for new FM stations and therefore to streamline application process and adopted rule that stated that incomplete application would be rejected.  Claim that the rule encoded a substantive value judgment that applications w/ minor errors would be rejected for sake of efficiency.

(i) Procedural b/c did not change the substantive standard by which application would be accepted.

F. General Statement of Policy

1. Statutes
a) Federal

(1) § 553 (b)(A) – exempts from N/C procedures

(2) § 553 (d)(2) – exempts from delayed effectiveness

b) CA

(1) Does not draw a distinction and thus everything must go through procedures

(a) Criticism is that this leads to the creation of underground regulations
2. Criticism is that the agency is using guidance documents in a binding manner and that agency does not listen to public criticism 

a) Another way to look at it is that the guidance documents may help figure out what to do.  Thus nuclear power plant company building a plant would like to have some guidance, instead of being left out in the dark

3. CA – what would happen if exemption was eliminated (most states require procedure, but they are ignored whereas in CA they vigorously enforced)

a) Underground regulations – adopted w/o full compliance

(1) Costs and delays of rulemaking procedures

(a) Stopped issuing guidance documents

(b) Quicker and cheaper to go through the legislation and change the statute

(c) Use of techniques of “dubious validity”

(i) Tentative policy, but never finalizing them

(ii) Sending out identical letters to all parties w/o generalizing them

(d) Defied law by adopting guidance documents w/o procedure

(2) Example of more procedures have chilling effect of issuance of guidance rules

4. Prospective only

a) Establishing a binding norm v. leaving officials free to consider individual facts in case

(1) Distinctions

(a) Policy statement – individuals can argue that agency should disregard policy intent in its case

(i) No notice and comment

(b) Legislative rule – agency has not left itself open to discretion

(i) Notice and comment

5. How do you determine level of discretion available?
(a) American Hospital Association v. Bowen – look at face, how has agency characterized it as

(b) Brock v. Cathedral Bluffs Shute Oil Co. – agency characterization is not relevant

(c) American Bus Association v. US – language – whether it says “may” or “will,” thus since statute said, “commission will” take action, it was a legislative rule

(d) Mada-Luna – written in permissive terms and therefore discretionary

6. Binding in Practice
(a) McLouth Steel Products – McLouth produced sludge as a byproduct at steel factory and petitioned EPA to exclude sludge from regulation as a hazardous waste.  EPA refused, using a mathematical formula (which was adopted w/o notice and comment)

(i) EPA was invalidly treating math as a legislative rule.  Also, when privates raised objections, EPA brushed aside objections, saying that questions about the model were no longer open for consideration 

(ii) Compare with

(b) Panhandle Producers & Royalty Owner’s Association v. ERA – order authorizing imports of gas from Canada.  The order had been based on a guideline in which Secretary of Energy had prescribed a presumption favoring such imports.  Argue that guideline was invalid.

(i) Rejected argument, finding that ERA was not treating it as a binding precedent

(ii) H/w though ERA addressed each of the private new arguments, had not considered issue from scratch and thus did not deal w/ the underlying principal of the guidelines

7. Self-binding

(a) Community Nutrition Institute v. Young – FDA adopted an action level stating that the agency would take no enforcement action against corn products containing less then 20 parts.  Consumer groups considered it to lenient

(i) Legislative rule, b/c binding on self

8. SC perspective

(a) Lincoln v. Virgil – Indian Health Service provided direct clinical services to handicapped Indian children in pilot programs.  Then closed program to replace w/ nation wide program.

(i) Policy statement and non-legislative b/c did not effect substantive eligibility standard of the area, but that they were going to spend money elsewhere
G. Interpretive Rules

1. Statutes

a) § 553 (d)(2)

2. General

a) Statute does not impose duty on private party

(1) Instead authorizes agency to impose duty

(a) Therefore cannot be an interpretive rule if based on act

(i) Thus, American Mining Congress v. MSHA – among the various situations in which a CT can assume that an agency must have intended to use its legislative rulemaking authority.  Clearest case is where in the absence of legislative rule by the agency, the legislative basis for agency enforcement would be inadequate

(2) Conversely, if agency has no rulemaking authority, then it is not legislative and only interpretive

(a) H/w if the statute is ambiguous, then presumption for legislative rulemaking

3. Analysis

a) Does the agency have valid rulemaking authority?

b) How can the rule be characterized on its face?

(a) Mada-Luna – rule contained terms such as “may” and “undue hardship” which give discretion and are open to interpretation and therefore may be interpretive rules.

c) Does it ascribe meaning to a statutory term?
(1) Even if it does, that is not determinative of being an interpretative rule 

(2) H/w if it looks like a bad interpretation, the CT is more willing to say that there has not been any interpretation at all
(a) Hoctor v. US Dept. of Agriculture – enabling act requires rules for the humane handling of animals, regulation adopted w/ N/C re: structural strength of fences, and there was an internal memo requiring 8 feet high fence

(i) CT held that there is no link b/t “structural strength” and “height requirement” and therefore is not interpretive

d) Is there a numerical component?

(a) McLouth Steel Products – use of mathematical formula, and therefore does not seem to be an discretion in its applications 

e) Has the agency entertained criticism?

f) What is the actual experience of the regulated policy?

(1) Did agency use the policy as “established policies?”

(a) Flagstaff – 

Control by Politics
XXXI. Non-Delegation Doctrine
A. General

1. In only 2 cases (hot oil and chicken), when there was the active CT, which was trying to limit congressional power has statute been struck down on nondelegation principles

2. Problems w/ agencies

a) Possess powers that reside in other branches of government which are spelled out in the constitution, whereas agency are not

b) Agency heads are appointed, not elected and therefore are not directly responsible to the government

c) Separation of powers issues, since one agency can have adjudicative, legislative and executive powers

(1) Criticism of agencies 

(a) Rise to claims that some of the functions exercised by agencies should not be enthused to them

(b) Creation of mechanism by which political branches can supervise the agency and assume legality of action and consistency w/ wishes of the people

(2) Criticism of political control

(a) H/w some actions by political branches may offend separation of powers principle

3. State level, a bit different

a) Agencies created by sate constitutions, giving equivalent status as governor and legislatures

b) Directly elected by voters, which provides some form of direct accountability

(1) Thus, the normal legislative and executive checks on agency action may not be applicable or may apply in a different way

4. Issues presented

a) Article I vests legislative power in Congress and authorizes Congress to enact laws that are necessary and proper means of implementing its powers

b) Despite necessary and proper clause

(1) Non-delegation doctrine maintains that Congress’ power to delegate legislative authority is limited

(a) Separation of powers argument

(i) Constitution assigned all legislative power to legislature

(a) Therefore congress cannot transfer any part of that power to executive branch agencies

(b) Checks and Balance argument

(i) Delegation to agencies may be inevitable

(a) But insists that legislature imposes adequate limits on discretion of such agencies

B. History

1. Field to New Deal

a) Field v. Clark – statute empowered president to raise tariffs and suspend trade w/ foreign nations for any time and for any reason, if tariffs were unreasonable.

(1) Held that though non-delegation principal is broad, held that delegation was proper b/c president not making law when raising and lowering tariffs, but just executing laws

b) Afterwards, SC held that non-delegation doctrine existed, but continued to uphold delegation (which were becoming more sweeping)

(1) CT’s attempted to ascertain whether Congress had established an:

(a) Intelligible principle

(b) A primary standard to guide the delegate in making the decision

2. 1935 – struck down 2 statutes (NIRA) as being unconstitutional under non-delegation doctrine (the only cases struck down and must be viewed in light of extreme judicial activism of the early 1930’s)

a) Panama Refining Co. v. Ryan (hot oil) - § 9 of NIRA allowed President to ban from interstate commerce shipment of oil that had been produced in violation of a state agency’s order

(1) At this time, new oil discovered in TX and massive overproduction, resulting in drastic fall in oil prices, an a waste of a nonrenewable resource and complete disorganization of oil industry.  TX tried to resolve situation by creating state agency, but b/c of interstate nature of oil, would not be successful w/o national assistance.  Thus § 9 was enacted

(a) B/c Congress has declared no policy no policy, no standard, no rule.  There is no definition circumstances and conditions in which transportation would be allowed or prohibited

b) Schechter Poultry Corp. v. US (chicken case) - § 3 NIRA, allowed President to adopt “codes of fair competition” for any industry.  Codes would fix wages, prices, working conditions, etc.  Also held that buyers must buy all chicken, but Schechter allowed rejection

(1) Power to regulate interstate commerce was exceeded.  There were no standards in developing the codes and private parties were involved in creation of codes

3. New Deal to Present

a) After decision, returned to giving lip service to non-delegation principle

(1) Yakus v. US (p. 401)

4. Revival 

a) Amalgamated Meat Cutter & Butcher Workmen v. Connally – see brief

b) Industrial UN Dept., AFL-CIO v. American Petroleum Institute – see brief

C. Reasons

1. Rehnquist

a) There should be no ducking

(1) Receptive to popular will and therefore should stay w/ popularly elected body

b) Intelligible principle that guides agency’s discretion

(1) H/w very broad standard for what satisfies it and therefore more of lip service

c) Agency must act consistently and CT should be able to discern consistency

D. Possible Responses

1. Strike it down 

a) Rare in federal cases

(a) Industrial UN Dept., AFL-CIO v. American Petroleum Institute – OSHA construes statute to mean that they should set the standard to the safest possible which is technologically feasible and would not cause material impairment to the industry

(i) Rehnquist (dissent) – strike it down as an unconstitutional delegation of power

b) Common in state CT cases

(a) Thygesen v. Callahan – CT interpreted the rules as having no intelligible principle and struck it down, though they could have saved it if they wanted to (case dealt w/ the maximum rate that could be charged for check cashing)

2. Sustain statute, but construe more standards from

a) Legislative history
b) Congressional purpose

c) Similar statutes

(a) Industrial UN Dept., AFL-CIO v. American Petroleum Institute – OSHA construes statute to mean that they should set the standard to the safest possible which is technologically feasible and would not cause material impairment to the industry

(i) Held that there was a standard of “significant risk of material health” which was read in, otherwise would be unconstitutional b/c of “standard-less delegation”
(b) Amalgamated Meat Cutters & Butcher Workmen v. Conally – CT found safeguards and standards in the language and thus saves the agency and the statute.
3. Sustain statute, but construe agency action as ultra vires

a) Thus construe the scope to be narrower then what the agency things that it is and set aside agency action

(1) Why not just deal w/ the constitutional question?

(a) Don’t want to embarrass another branch of government and tell them that they have been stepping all over the constitution 

(a) Kent v. Dulles – did not want to give passports to communists (statute did not have any standards and thus was open to attack)

(i) Held that there is a presumption that congress did not grant secretary that broad of a power to curtail rights that are held and protected by the constitution, and therefore went beyond the scope of power granted by congress
b) Has there been a recent legislative stalemate?

(1) If yes, then the agency would not be allowed to make policy re: that issue

(a) Boreali v. Axelrod – very broad delegation of power and agency passes rules prohibiting smoking in various areas and creating a regulatory scheme.  Legislature recently tried to deal with this issue, but could not come to a conclusion

(i) Agency went beyond its scope of power

4. Haven’t figured out where to put this case

(a) Rust v. Sullivan – gag rule, where executive passes rule that says that federal funds cannot be used where abortion is being offered

(i) CT held that this was permissible and that it did not raise a constitutional question

(ii) Blackmun (dissent) – stated that a constitutional issue had been raised and that it should be addressed

XXXII. Delegations to Other Parites

A. Private Persons

1. General

a) Usually occurs when legislature wants self-regulation, but doesn’t want to create complex administrative agency

2. Federal

a) Has held that it is permissible

3. State

a) Don’t like it that much

(a) Texas Boll weevil Eradication Foundation v. Lewellan – delegation of power to private farmers

(i) Held that this was an improper delegation of power

(ii) Hw stated that if there was some oversight then it may be permissible 

B. Federal Government

1. Spending programs – federal government has spending programs, and they come w/ stings and conditions.  If conditions change, then the state agency would be noncompliance.  Therefore some state agencies have said that when federal conditions change, we change automatically
a) Some CT’s have held that this is an improper delegation, that you cannot delegate power to the federal government
Scope of Judicial Review

XXXIII. Finding of Facts

A. General 

1. Different standards of review

a) De novo

b) Independent judgment on the evidence

c) Clearly erroneous 

(1) Reviewing CT may substitute judgment of the agency for your own judgment if you think that it was clearly wrong

d) Substantial evidence 

e) Uncommon review

(1) Same evidence

(2) Not reviewable
B. Substantial Evidence 

1. General

a) Reasonableness standard
(1) Thus, if on a given record, if reasonable minds could differ, the CT must defer

(2) If on the given record, a reviewing CT finds that fact A was not proven, the CT must defer

(a) Even if they think that it was a wrong finding of fact

2. Analysis

a) Must look at the entire record as a whole

(1) It is insufficient to look at only what the BD looked at and see if that evidence is substantial or not

(2) Must look at all the bad stuff and see if the substantiality of the evidence is reduced b/c of possible contradictory evidence

b) What if there are contradictions b/t the ALJ and the Agency?

(1) Acts as a minus factor in assessing substantiality of the record as a whole

(a) Universal Camera Corp. v. NLRB – issue was what should be looked at when conducting a substantial evidence review 

(i) Must look at the entire record and if there are contradictions and those contradictions deal w/ credibility, then acts as a minus factor to substantiality of the agency decision
C. Independent Evidence

1. General

a) May review the record (the cold record, not a rehearing of the evidence) and make a new judgment, irrespective of what the agency thought

b) Credibility – § 11425.50 (b)

(1) If ALJ wants to put credibility into finding of fact, must put it into writing

(2) Goes a little further then Universal Camera, b/c of the addition of the “greater weight” language

2. Procedure

a) TC may be allowed to hear more evidence if need be

b) TC may make an independent judgment w/o any deference to the agency

(1) If either party does not like it, then may appeal the decision to the AC

3. When is it used?

a) Denial of application for welfare benefits

b) Termination of welfare benefits

c) Termination of professional license

d) Vested fundamental right

XXXIV. Legal Interpretation

A. General

1. More of a philosophy then a standard

B. Iterations

1. Weak Deference 

(a) Connecticut State Medical Society v. Connecticut BD of Examiners in Podiatry – what is the legal interpretation of “foot” as defined in the statute?

(i) Dictionary definition is sufficient and legislature did not give power to agency to define ambiguities 

2. Strong Deference
a) Is congressional intent clear?

(1) If yes, determine what the congressional intent is

(2) If no, continue to next step

b) If it is not clear, then…

(1) Does the statute explicitly leave a “gap?”

(a) Does the statue use terms such as “unfair,” “unreasonable,” or “unsafe” which would mean that there is no content and therefore the legislature wanted the agency to use their expertise to define the terms and that CT should defer?

(2) Does the statute contain ambiguity?

(a) If there are ambiguous terms, then CT will automatically assume that such ambiguity amounts to delegation

(a) Chevron, USA v. NRDC – what is the definition of a “stationary source”
(i) Statute is ambiguous and therefore there is an presumption that congress wanted agency to interpret and therefore defer to agency’s interpretation 
c) Re: intent

(1) There could be a lot of different reasons why Congress left ambiguity in the statute

(a) Purposefully left ambiguous for the agency to define

(b) Debated but there was no consensus and therefore left it ambiguous

(c) Inadvertent, didn’t really think about it

(i) In any case, CT states that it doesn’t matter, that intent is not relevant

(ii) Therefore the reasonableness test will be used, which means that as long as it is not arbitrary, capricious or contrary to the purpose of the statute, it will be upheld 

d) CT’s seem more likely to reverse and be intrusive when it looks like agency is trying to expand its scope via expansive interpretation

(1) H/w when agency is making a reasonable interpretation that is w/in their scope, then the CT’s are more likely to defer

(a) This principle can be used to explain the Foots case, where it seemed as if the agency was trying to expand its scope through the use of an expansive reading of what the meaning of “foot” is
XXXV. Application of law to fact

A. Standard

1. Are there ambiguous terms?

2. Are there legal terms?

a) If there are legal terms, the CT is more willing to interpret the terms themselves, then to defer to agency interpretation 

b) H/w if there are “gap” terms, then the CT’s are more willing to defer to the agency’s interpretation and defer to their application

(1) Therefore this is a strong deference case

(a) Basically when there is an ambiguous term, such as “good cause” that cannot be defined via rulemaking, but instead requires an examination of all the different factors and a decision made on a case by case basis, the CT will defer the agency, which has seen many casees

(a) McPherson v. Employment Division – the term “good cause” has not been defined and therefore it is clear that legislature wanted agency to determine what the meaning of “good cause” is.
(i) Since the agency did not use their discretion, agency did not properly apply the facts to the law
XXXVI. Discretion in adjudication

A. Standard

1. Arbitrary and Capricious

a) Notice that this is not a substantial evidence test, b/c that standard is only applicable in formal adjudication or formal rulemaking

b) Therefore the question is what are the factors that the CT’s use to determine whether the agency action was arbitrary and capricious

(a) Salameda v. INS – Immigration and Naturalization Act § 244 (a)(1) – discretionary power to suspend deportation if there is a showing of “extreme hardship.  Thus the question was what does “extreme hardship” mean?  There was no congressional intent re: its meaning and thus the power was delegated to the BD to determine what the definition is
(i) Long residence in the country and community involvement is a factor for “extreme hardship.  Though this was developed by CT precedent and reliance on that would not be proper.  H/w the attorney for the agency stated that it was a factor, and therefore apart from the precedent value.  Nevertheless, agency stated that it considered the matter irrelevant as a matter of law.  CT held that though an agency may reverse its position when it wishes, it must not depart from precedent w/o an explanation

(ii) Hardship to Lancelot, agency stated flatly that the statute precluded agency consideration of such hardship on the child.  CT held that this looks like hardship and the agency’s lack of consideration is problematic.  Therefore b/c there was a lack of consideration, agency action was arbitrary and capricious

c) Analysis

(1) Legal scope – Has the agency acted w/in their legal scope?

(a) This is a very deferential standard and thus is similar to Chevron in this respect

(2) Actual choice – though the choice may have been w/in the possibilities of range of choices available, it must not be arbitrary, capricious, or be an abuse of discretion

(a) Was the decision based on consideration of relevant factors?

(b) Was there a clear error of judgment?

(i) This is not a substitution of judgment standard

(ii) Also, the actual choice analysis entails both (1) factual adequacy and (2) discretionary exercise

(a) Citizens for the Preservation of Overton Park v. Volpe – Statute – prohibited the use of parks for highways unless “there is no feasible and prudent alternative” route.  Secretary granted funds and did not explain its decision on why there was no “feasible and prudent alternative” route.  (note: this is not formal rulemaking or formal adjudication and therefore the substantial evidence test does not apply)  Therefore the issue is whether if there is a factual deficiency, can that be sufficient for agency action being arbitrary or capricious?

(i) Thus, unlike in the previous case, where the agency just brushed aside the 2 issues, in this case, the Secretary didn’t even reach those issues
(ii) First must ask – whether the secretary acted w/in the scope of his authority?  In this case, secretary’s authority is very limited, and therefore though there has been a delegation, this delegation is very limited.  Second must ask – whether decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment?  CT held that an omission (a failure to consider) can be the basis for arbitrary and capricious action by the agency

(3) Is there an discretionary imposition of sanctions?

(a) Very deferential and the only reason why it would be reversed would be if:

(i) Completely unwarranted OR

(ii) Completely unjustifiable in fact

(a) Butz v. Glover Livestock Co. – agency found that licensee had negligently weighed livestock and imposed a 20 day suspension, even though it had never done so in the past, except in cases of intentional and flagrant violations.  AC reversed b/c of the disparate treatment

(i) SC reversed the AC decision, holding that AC decision was “an impermissible intrusion into administrative domain” and that choice of sanction was not to be overturned unless found too be “unwarranted in law or w/o justification in fact.”

(b) H/w in State CT (i.e. CA) CT’s are more willing to overturn a discretionary imposition of sanctions

(a) Skelly – 
2. Other abuse of discretion

a) Action rests on a policy judgment that is so unacceptable as to render the action arbitrary

b) Action rests upon reasoning that is so illogical as to render the action arbitrary

c) Asserted or necessary factual premises of the action do not withstand scrutiny made with the relevant standard of review

d) Action is w/o good reason, inconsistent w/ prior agency policies or precedents

e) The agency arbitrarily failed to adopt an alternative solution to the problem addressed in the action

f) The action fails in other respects to rest upon reasoned decision making

(1) In the end, the arbitrary and capricious standard is to be for reasonableness, not for rightness

3. Reasoned decision making – Chenery rule

a) SEC v. Chenery Corp. – CT cannot affirm an agency decision on some ground other then the one relied on by the agency in the decision under review

(1) Post-hoc rationalization is not permitted

4. Closed or open record – contents of the record that CT considers in reviewing informal agency action

a) Closed – CT is limited to the materials considered by the agency

(1) Federal CT’s follow the closed model

(a) Exceptions

(i) Has the agency shown that

(a) Agency failed to examine all relevant factors?

(b) Agency has failed to adequately explain its grounds for decision?

(c) Agency acted in bad faith or engaged in improper behavior in reaching decisions?

(ii) Will additional information help the CT’s to understand technical material in the record?

b) Open – record cannot be supplemented by additional a evidence in the form of testimony or affidavits

(1) Some states follow the open record model, where it is permissible to consider new evidence re: “any material fact that was not required by any provision of law to be determined exclusively on an agency record of a type reasonably suitable for judicial review”

(a) Therefore open is permitted for all types of proceedings

(i) Exceptions

(a) Formal adjudication

(b) Conferences

(2) Some states also allow open record model, in the case of rulemaking

(a) H/w the additional information cannot consist of new reasons by the agency

c) Pro’s and Con’s

(1) Closed pro’s

(a) Judicial economy – open would lead to a relitigation of issues and therefore add to cost

(b) Sandbagging – parties would be encouraged to hold back evidence for use at AC, b/c if introduced at agency hearing and there is a ruling, the AC will defer to the agency

(c) Changing standard – would result in the substantial evidence test being transformed into a de novo standard

(2) Open pro’s

(a) Files may be a complete mess (b/c of bureaucratic decisions and long time b/t agency proceeding and AC review) and therefore it may be difficult to organize

(b) Increased participation, b/c affected parties may not have known about the agency proceedings, and therefore an open record on review will allow them to participate

(c) Cost and delay – causes parties to put everything in the record at the agency level, which may result in a lot of cost and inefficiency at that level

XXXVII. Discretion in rulemaking
A. General

1. Traditional – CT’s were very deferential in their approach

a) H/w federal CT’s have rejected this approach

2. Hard look review

a) When the CT may be more willing to do a hard look review

(1) Has there been a complete 180 degree turnaround?

(2) Does it look like the turnaround was caused by agency being captured by the regulated industry?
(a) Motor Vehicles Manufacturers Ass’n v. State Farm Mutual Automobile Insurance Co. – the recession of a rule is the same as making a rule, they are both legislative actions.  This is not a Chevron case, b/c there is a gap term, “safety on the highway” and therefore policy is involved and therefore deference should be accorded to the agency in the interpretation of that term.  Standard 208 was adopted and then rescinded.
(i) CT conducted a “hard look review” stating that the agency failed to adequately consider alternatives and had failed to explain the reasoning behind their assertions that not a lot of people would use seatbelts and the logical connection b/t people not buckling up will lead an equal number of people to detach automatic seatbelts as well.

B. Hard Look Review

1. Scrutinizing of agency reasoning

a) Carefully deliberated about the issues raised by its decisions

b) Detailed explanation for actions

c) Explanation must address all factors relevant to the agency’s decision

d) Failure to consider plausible alternatives measures and explain why it rejected these for the regulatory path it chose 

e) If depart from precedent, justify detour in light of changed external circumstances or a changed view of its regulatory role that the agency can support under its authorizing statutes

f) Must allow broad participation in regulatory process and not disregard the view of any participant

2. Pro’s and Con’s of Hard look review

a) Substitute judgment by unelected and inexpert judges of those an expert agency, even though agency was legislatively designated to make choices

b) Necessary to correct bureaucratic tendencies to build empires, be captured by regulated industry, or act unreasonably, maliciously, politically, carelessly, or inconsistently

3. Judicial remedy

a) Remand – allows agency to fill in the holes of reasoning

b) Vacate – requires the agency to start all over

(1) Discretion of the CT

(a) Decision based on amount of disruption OR

(i) Disappointment of reliance interest

4. Substantial evidence v. arbitrary and capricious

a) Some statutes, congress said substantial evidence of legislative rules

(1) Substantial evidence ordinarily applies to formal rulemaking or formal adjudication

(a) Proceedings at which evidence is taken in a trial type setting and decision maker considers only materials in the record

(i) Not true under arbitrary and capricious proceeding

(a) No hearing (formal or informal)

(b) No opportunity to examine and rebut materials considered by decision maker

b) Is there a difference b/t the 2 standards?

(1) No difference

(a) Both call for

(i) Reasonableness review

(ii) Require that there be sufficient factual basis in record

(2) H/w there are conflicting view

(a) When congress deliberately calls for substantial evidence, it intends a more rigorous judicial scrutiny then arbitrary capricious
