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Administrative Law, Outlines


General
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Part I
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Adjudication – Formal v. Informal
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Due Process Analysis
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Due Process Analysis (continued)
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Decision making – Adjudication v. Rulemaking
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Adjudication – Detailed Procedures
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Rulemaking – The Big Picture
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Rulemaking – Notice and Comment
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Rulemaking – Additional Procedures
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What is it?





Adjudication





Rulemaking





Process





Process 





Mechanics 





Due Process 





Decision making 





Scope of review





Individualized 





What kind of agency action is involved?





Generalized 





Rulemaking





Adjudication 





Feasible 





DP does not apply 





Intentional  





Negligence





Is there a state actor?





Yes, since dealing w/ gov. agencies





What is the nature of the gov. axn?





Not feasible  





Tort law may satisfy process





DP does not apply





DP does apply, cont.





What is the nature of gov. axn?





Denial 





Termination





Leans away from DP 





Lean towards DP





Another way to think of this is whether there is an actual expectation of interest or something hoped for? 





What is the interest at stake?





Liberty





Property





Natural law?





External source?





Explicit or implicit restraint on discretion?





What kind of liberty interest is at stake?





Restraint is clear?





Restraint is vague?





Stigma?





Trad. bodily restraint?





Some other nat. law?





State defamed person?





Change in right/status recog. by state law?





No





Yes 





Stigma only insufficient





Nature of PLUS





Discretionary?





Legal conseq. attach immediately?





Totally discretionary





Restraint





No property interest





Property interest





Level of deprivation?





De minimus





More then de minimus





Severe & substantial consequences?





DP depend on conseq?





After concluding that DP applies, the next question is what kind of process is required?





C want pre-term?





Post-term. Hearing?





Emergency?





Yes





No





Even if post-remedy is inadequate, deprivation w/o prior hearing is permissible





Importance interest?





Welfare 





Other 





Govt. job





Risk of error?





Objective facts 





Subjective facts





Discretion & equity





Medical facts





Legal facts 





Ambiguities 





Lawfully choose alts?





Beg for mercy?





Face to face better?





Credibility & veracity?





Cost to govt.?





Pay & no recoup?





Distancing self?





Other interests?





When required?





“on the record”?





Adjudication 





Formal 





Informal





Separation Functions





Roles





Cannot be both





ALJ NO super ADV





Exception – P of Nec.





Comm. re: ADV





NO comm. w/ ALJ





Comm. re: ALJ





Fact





Law





Party, not OK





Agency, OK (not new)





Agency OK





Ex Parte Comm.





Interested party outside agency?





Yes





No, w/in, see above





Comm. w/ adj. staff?





Notice for hearing?





Relevant to merits?





Status reports?





Disclosure on rec?





Opp. to respond?





CT issue “show cause” order?





Rulemaking 





Decision making





Adjudication 





Personal responsib.





He who decides must hear





Bias – Pre-judgment





Disinterested observer may conclude that agency has in some measure adjudged the facts, as well as the law of a particular case in advance of hearing it








Statements by ALJ?





Role of ALJ?





In-role 





Out-of-role





Reverse difficult?





Permissible 





Party named?





Re: indie facts of case?





Class w/ party?





Re: leg. Facts?





Bias – Pers. Interest





P. Interest involved?





Broad p. interest





Professional interest





Disciplinary sanctions





Indirect 





Bias – Animus





Is there animus?





Legislative pressures





Inferred?





Expressed?





Insufficient 





Sufficient 





Has been leg. press?





Formal





Pillsbury applies





Informal 





Specific guidelines? 





Decision based on?





Guidelines 





Leg. pressure





Arbitrary & Capricious 





Permissible 





Proceeding @ time of comm..?





Clear and convincing evidence showing unalterably closed mind on matters critical to the disposition of the rulemaking








Silent re: RM





Act say?





No RM power





RM power





Yes, RM power





General State





Non-leg. rules





Non-leg. rules





Leg. rules





Normal Rules





SM Exemp





Exemptions 





Procedural





Interpretive 





N/C?





Yes





No





No





No





Timing?





Formal





Hybrid





Informal





No





Add. Proc.?





30 days





No





No





Immediate 





Immediate 





Immediate 





Impracticable 





Unnecessary





Contrary to PI





Proprietary 





Military





Personnel





Normal Rules





Relieves restrict.





Good cause





Proc. Not? 





N of proposed rule?





Notice and Comment





Does notice include:





Terms/substance?





Descrip of S&I invol?





Comment?





Formal?





Informal?





Disclosure?





Yes





No





Did agency rely on it?





Yes 





No





Added after comment?





Only basis of info?





No





Yes 





Summary of comm.?





Final Rule?





Logical outgrowth?





Present evidence


Cross examine


Submit rebuttal evidence





Is there a trigger?





No





Add. Proc. In Act?





Yes, hybrid RM





No, informal RM





Yes, formal RM





Facilitate F&T disclose of E?





Record is exclusive basis?





No?





w/in Act?





Yes





Docketing require?





Docketing require?





Ex Parte Communications?





Generally OK, H/w





w/in Act?





No





Conflicting private claims to a valuable privilege?








Prohibition in Act?





Docketing requirement?





Agency self-regulation?





Oral or written?





Party not be prejudiced by written requirement?





discretionary





Explanation?





SOL in statute?





SOL





No





Yes





Should CT overturn axn on basis of laches?





Claimant shown:





Prejudice?





Delay?





Agency failed to take axn w/in reasonable time after obtaining necessary info?





W have disappeared or would otherwise make a defense difficult?





Notice





Notice to all parties?





Parties





Initiation?





Intervention?





Statutory or constitutional authority granting it?





Party force hearing?





Qualifications?





Party b/c a party?





Adequately represent?





Short of intervention?





Benefits of intervention?





Investigations





Search warrants 





Auth. law & 4 leg. pur.





Subpoenas





Relevant for investig?





Reasonable 





N/A





Limited by DP





Not covered  





Permissible 





Not covered 





Not covered  





Permissible





Sufficiently specific?





No unreason burden?





4th?





Statutory 





Comply w/ proceed?





5th?





Pursuant to statute?





Corporation?





Business record?





w/in possession?





Compulsion?





4th?





No probable cause





Neutral & reason stnd?





Licensing?





Required 





Not required





Pervasively regulated?





Long tradition?





Subst. gov. interest?





Burger Test





Nec. to further reg.?





Notice?





Time, place, scope?








