Administrative Law Outline Spring 2009 Buhai
Summary of course content
1. How agencies operate


a. Adjudication


b. Rulemaking

2. Agency authority (nondelegation)

3. Judicial review

INTRODUCTORY MATERIALS
I.
Core issues of administrative law
A.
Agencies are not elected but make law and adjudicative decisions

B.
Separation of powers issues


- In past, SoP concerns were greater


- Now, there’s more comfort with pay in the boundaries between the branches.

►ICC v Cinci, NO, and TX Pacific Railway (1897) p 1
Issue: ICC’s power to set rates for RR transport. Court refused to infer delegation of legislative power; looked for express delegation (compare US v Southwestern Cable)
C.
Scope of agency authority


- To know what power an agency has, you must look at the authorizing statute and see what authority cgrs gave

- High water mark in scope of authority jurisprudence was the assumption of authority in the absence of contrary evidence in US v. Southwestern Cable. Now a little less permissive b/c of push to smaller gov’t and concern about agency capture by industry.


- Today’s approach: the greater the economic and political significance of an issue, the more the Court looks for a specific statutory grant of authority.
►NBC v. US (1943) p 6
Issue: legality of FCC’s Chain Broadcasting Regulations under Communications Act. Ct found authority in Congress’s delegation of power to regulate r “public interest, convenience, and necessity”
►US v Southwestern Cable (1968) p 12
Whether FCC can regulate cable TV. Court said unless there was clear evidence Congress did not grant the power to the FCC, Court wd assume it did. In absence of such evidence, Ct found authority to regulate cable.

►FDA v Brown & Williamson Tobacco Corp (2000) p 14
FDA sought to regulate tobacco, contrary to its past practice. Court found Congressional intent for FDA NOT to regulate tobacco. 
II.
Advantages of administrative agencies

A.
Expertise


- Can deal with highly technical, fluctuating, and complex facts

►PA v WV (1923) p 3
WV set limit on out of state sale of natural gas produced in WV. Brandeis dissent about court’s institutional incompetence to determine complex issues requiring factual and scientific expertise. Reasons: data are technical; many factors to consider; factors change constantly; need expertise


- Can address political, economic, and policy concerns and use public and political input 
►NBC v. US (1943) p 6
Issue: legality of FCC’s Chain Broadcasting Regulations under Communications Act.

Holding: FCC’s authority goes beyond technical and engineering; includes authority to make policy decisions”

III.
Rulemaking/adjudication dichotomy
A.
Rulemaking

General Rule

- affecting lots of people*, generalized
- based on the idea of legislative facts

B.
Adjudication

General Rule

- small group or individual*, specific
- w/ adjudicative facts

*The numbers rule has some play

►Londoner v. Denver (1908) p 17
Public works assessment to pave streets in a specific area, w/ costs apportioned among individual property owners and no hearing before the assessment. Adjudication b/c it is individual to each property owner (each paid a different amount). State was not fixing the tax and instead was empowering a lower level agency to impose it on specific individuals. This made the due process concern about lack of hearing more acute. Holding: assessment void because hearing was denied.
►Bi-Metallic Investment Co v State Bd of Equalization (1915) p 22
Increase in property tax applied citywide. This was deemed to be rulemaking because everyone is treated the same.  This case involved application of a general rule – applied to all persons who fit a general description. Holding: no right to hearing before a matter is decided in which all are equally affected, because otherwise government wd not be able to act.
Bottom line rule:

These cases tell us that where there’s a deprivation of life, liberty, or property, Constitution requires hearing for agency action that is adjudication but not for rulemaking
C.
Reasons to choose rulemaking or adjudication


1. Advantages of rulemaking



- Consistency



- Ability to broad public input



- More efficient (universal, single action applying to everyone)



- Gives notice to everyone and may encourage voluntary compliance


- More transparent, accessible


- Often cheaper (than formal adjudication, but not necessarily than informal)


- Not constrained by separation of functions and ex parte restrictions


2. Disadvantages of rulemaking



- Less flexible than adjudication



- Tends to be scrutinized more closely in judicial review



- Notice/comment process can be cumbersome


3. Advantages of adjudication


- Get new issues and help define them (ie, source of issues for decisionmaking)



- Better model for decisions based on facts



- Tailored outcomes



- Flexibility



- Evolution (analogy to common law system vs civil law system)



- Democratic values and individual dignity are fostered by hearing


4. Disadvantages of adjudication


- Lack of consistency and danger of arbitrary decisions


- Lack of notice, can disappoint reliance interests


- Expense (for formal adjudication)
IV.
APA

A.
Definitions

· §551(4): rule is statement of general or particular applicability and future effect designed to implement law or policy. Includes the approval for the future of rates, wages, corporate or financial structures or reorganizations, prices, facilities, appliances, services or allowances or of valuations, costs, or accounting or practices.

· §551(5): rulemaking means agency process for formulating, amending or repealing a rule.

· §551(6): order is a final disposition whether affirmative, negative, injunctive or declaratory other than rule making but including licensing.

· §551(7): adjudication is the agency process for the formulation of an order.
B.
Adjudication 

§ 554—adjudication in general: trigger, exceptions, notice, parties, decision maker, x-ref to 556/557


§ 556—hearings: presiding parties, their permitted actions, burden of proof, evidence

§ 557—review: initial decisions & recommendations, record, curing ex parte communications, 

§ 555—ancillary matters—intervention, informal adjudication  (requires notice of denial w/ statement 



of grounds)
C.
Rulemaking


§ 553—notice and comment requirements, exceptions, concise general statement, x-ref to 556/557 for 




formal rulemaking

D.
Judicial review


§ 702—right of review/standing: 




- “a person suffering legal wrong because of agency action, or adversely affected or 





aggrieved by agency action within the meaning of a relevant statute”



- Waiver of US immunity for relief other than money damages

§ 706—scope of review: Courts can hold unlawful agency action found to be—



(A)
arbitrary, capricious, an abuse of discretion…




(B)
contrary to constitutional right, power, privilege or immunity




(C)
in excess of statutory jurisdiction, authority, or limitations




(D)
without observance of procedure required by law




(E)
unsupported by substantial evidence in a case subject to §§ 556 & 557 or otherwise





reviewed on the record of an agency hearing provided by statute




(F)
unwarranted by the facts to the extent that the facts are subject to trial de novo

ADJUDICATION

I.
Constitutional right to a hearing
A.
Due process right to a hearing
►Bailey v Richardson (1950) p 27
Bailey employed by Civil Service, was discharged and reinstated.  Reinstatement was subject to conditions, including disqualification if there were reasonable grounds for a belief she was disloyal.  She was asked to answer interrogatories based on information that she might be a member of the Communist party.  Then administrative hearing held and she denied each accusation, but had no right to cross-examine (secret witnesses).  She was denied reinstatement and sued, claiming denied w/o revelation by gov’t of the names of those who informed against her, etc.

Court – the only interest at stake is the right to employment, but this is not a property interest. Vs national security interest.
Rule: Distinction btw rights and privileges: a right is property; a privilege is not

►Goldberg v. Kelly (1970) p 38
Big shift in thinking about due process
Welfare recipients terminated w/out first having a hearing.  Process: Caseworker discusses with recipient; determines person isn’t eligible; supervisor reviews; sends letter notifying of termination and right to appeal; can provide written documentation but no ability to present defense.  Once dropped, former recipient could have a post-termination hearing.  Issue is whether the post-termination hearing is enough to protect the property interest? DC said pre-termination is required and S. Ct. agrees b/c of the fundamental need of welfare recipients.

An informal hearing may be acceptable – due process does not require a particular order of proof or mode of offering evidence
Shift from Bailey; found a property right in welfare entitlement, not just a privilege. Key factors: already receiving benefits; huge need.
“Goldberg minimums”: procedural safeguards required here: (1) oral hearing; (2) timely and adequate notice; (3) confronting adverse witnesses; (4) fair and neutral decisionmaker; (5) reasons for decision must be given; (6) right to hire your own lawyer
B.
Protected interests: no due process required unless a protected interest is at stake

NOTE: unless the interest is de minimis, any interest is sufficient to create a due process requirement,


i.e., there’s no “quantity of interest” requirement beyond the basic level that the interest must be 

enough to count.


1.
Property



a.
Entitlements as property 




To have a property interest in a benefit, must have more than unilateral expectation of it – must have a legitimate claim of entitlement to it (Roth). eg: welfare benefits, tenured employment. Can think of this in terms of reliance.


b.
Property rights come from an independent source of law other than the Constitution, eg state law.



c.
If a state creates a property right, it cannot limit the due process right that accompanies it (Loudermill)


d.
GR: applicants do not have property interests (Sullivan, note 7 p 59). (Minority perspective: there is a property interest, but the existing procedure is sufficient.)
►Bd. of Regents v. Roth (1972) p 47

Professor hired for term of one year .  University decides not to renew  contract.  No process required for nonretention. Roth claims he has been deprived of PDP b/c University gave no reason for non-retention or opportunity for hearing. Ct found no property interest because no entitlement—no right of tenure or renewal.
►Perry v. Sindermann (1972) p 55
When Sindermann’s K was not renewed, Bd of Regents issued press release claiming he had been insubordinate.  In complaint, he argued he was de facto tenured b/c of faculty guide provision and other guidelines of Texas Univ. system equating employment with tenure.  Thus, there was a potential property interest here and court said he must be given opportunity to prove the legitimacy of his claim of such entitlement.

2.
Liberty



a.
Interests deriving from Constitution and amendments: freedom from bodily restraint, right to contract, to engage in an occupation, to marry, to raise children, to practice chosen religion (Meyer v Nebraska)


b.
“Stigma plus” standard: stigma alone isn’t sufficient. Stigma must be related to “something the government is doing to you.” eg employment problem, trouble making purchases.
►Roth p 47

No liberty interest found: decision not to rehire did not seriously damage his reputation and did not stigmatize him or otherwise limit his ability to gain other employment.
►Wisconsin v Constantineau (1971)  p 60 note
Police posted notice that plaintiff could not buy liquor for a year. Damage to reputation (stigma) plus loss of freedom to buy liquor.

►Paul v Davis (1976) p 61
Davis’s photo was placed on a flyer showing possible shoplifters. He had a past charge of shoplifting not yet adjudicated. After flyer was circulated, charge dismissed. Then his boss warned him to avoid future similar arrests. Sued arguing liberty interest. Court found reputation wasn’t a liberty or property interest. There was no “plus” here.

Availability of state defamation claim may have made the liberty interest seem less compelling.
►Owen v. City of Independence (1980) p 69 note

Lays out current state of law on stigma plus
City manager discharged chief of police without explanation at a time when an investigation of police misconduct had been made public. The damage to the chief’s reputation PLUS the discharge qualified as stigma +

3.
Deprivation by state


- State must deprive the party of the protected interest

C.
What process is due


1. When is a hearing due?


2. What kind of hearing is due?

Mathews balancing test w/ 1 and 2 below on the two sides of the balance

1. Individual’s private interest (general private interest of someone in that situation)
2. Gov’t interest inc fiscal and administrative burdens

Take into account what gov’t is trying to accomplish, its goals and policy aims (eg national security)

3. Fulcrum: (a) the risk of an erroneous deprivation if additional procedures aren’t used; and (b) the probable value if any of add’l or substitute procedural safeguards—if there’ll be no appreciable benefit to adding process, the present process is more likely to be found adequate. SB: if the hearing will make a big difference, individual will win; if not, gov’t will win—question is whether it’s worth the added administrative costs or other burden on the gov’t.
+ Factors that might lean toward more process being needed

- Credibility is an issue

- Facts are in dispute (eg Goldberg)
- Complicated decision

- Various possible remedies (as opposed to a yes-no decision) (eg Loudermill, firing, suspension, other sanctions)
- Greater discretion by decision-maker (related to the above)

- Different contextual factors play into the decision (eg did the same thing happen before, was it accidental or intentional) (eg Loudermill, who thought his conviction was a misdemeanor)
- Lack of other available remedies (eg tort remedies in Ingraham)

- Liberty interest affected rather than property interest (once a person is deprived of liberty, it’s harder to make them whole than if they’re deprived of property) (Stevens dissent in Ingraham)

- Real property is involved (James Daniel Good: “real property can’t abscond”)

- Lack of exigent circumstances (which wd be risk of subject property being sold, destroyed, or used for unlawful use) (James Daniel Good)
+ Added procedures that can be considered for (3)—if these will help, the balance will lean toward more process

Goldberg minimums:

- Oral hearing

- Timely and adequate notice

- Right to confront adverse witnesses

- Fair and neutral decision maker

- Reasons for decision must be given

- Right to hire a lawyer

Other:

- Right to call witnesses

- Judicial review

- Making of a record

+ Policy/theory notes

- Mathews balancing is critiqued as too mushy and unpredictable (cf Goss and Ingraham for inconsistency)

- Also critiqued for being subject to courts’ desire to reach a particular outcome (Rehnquist dissent in Loudermill: “the balance is simply an ad hoc weighing which depends to a great extent upon how the Court subjectively views the underlying interests at stake”)
►Mathews v. Eldridge (1976) p 69
Issue: timing of hearing. Eldridge received Social Security disability benefits. On review (based on questionnaire and medical reports), state agency tentatively determined the disability had ceased, sent E a letter advising him he could submit more info. He disputed but gave no new info. State agency made final determination, and SSA notified E his benefits wd terminate and he could seek reconsideration from state agency. E sued. He had a right to a hearing after reconsideration, with legal representation and appeals allowed.
Balancing applied: (1) Individual’s interest in uninterrupted disability income (distinguished from Goldberg on basis of lesser need); (2) Gov’t interest is in avoiding cost and administrative burden of hearings;(3) Value of add’l process for accuracy: Decision is based on medical reports, credibility issues not at stake like in welfare—added hearing won’t add much to accuracy

►Cleveland Bd of Ed. v. Loudermill (1985) p 79
Loudermill was an employee of a school district, a “classified civil servant” who could only be terminated for cause. Fired b/c he neglected to put on his application that he had been convicted of a felony.  He thought it was a misdemeanor.  He sued alleging Ohio statute unconst’l b/c it did not provide an opportunity to respond to the charges prior to removal.  Court found there was a property interest and does Mathews balancing in determining that pre-termination process required: (1) Plaintiff’s interest is keeping his job (means of livelihood); (2) Accuracy: Hearing useful b/c facts are in dispute; (3) Gov’t interest: ct identifies keeping EE’s to avoid training costs—identifying the interest this way made the outcome very obvious
Case is mostly cited for the notion that statute that creates an interest does not delineate the amount of const’l DP.  Overrules “bitter with the sweet,” although it has been somewhat revitalized recently.
Rule: States may limit people’s property interests and process but cannot go below DP minimum
►Castle Rock v Gonzales (2005) p 89 
CA passes a statute saying police must enforce domestic violence restraining orders b/c of past problems w/ police not responding to and enforcing restraining orders. Woman contacted police, got order prohibiting husband from taking kids. Husband takes them. Police d/n respond, husband murders kids
Q: is there a property interest in a certain process?

Scalia says the statute d/n create a legit property right, based on two things: (1) statute itself d/n create a mandatory duty to enforce (police have discretion); (2) even if there’s a duty to enforce, that doesn’t give an entitlement to the person w/ the RO

►Ingraham v. Wright (1977) p 92
Students were paddled at school, one was bruised and other had arm injury. (1) Liberty interest in right to freedom from bodily restraint and punishment. (2) Accuracy: Court finds low risk of erroneous paddling because of possible liability or criminal penalties for school officials for wrongful punishment. (3) Gov’t interest is preserving use of corporal punishment as disciplinary measure, without the significant burden of pre-paddling notice/hearing.

Court concludes that DP does not require notice and a hearing b/c tort remedies were available and there’s a tradition of teachers having the pr.  
►Goss v. Lopez (1975) p 100 note
Provides minimum due process: oral or written notice; if person denies the charge, must give them explanation and evidence, and an opportunity to explain their side. NOTE: even this minimum allows emergency exceptions (eg student threatening others with a gun)

Students were suspended without any predeprivation process. School is property interest because state law provides for free education to all residents in the age range, creating entitlement. Also liberty interest here because suspension created damage to reputation. Suspension for 10 days is not de minimis.  However, court allows for informal, minimal process.  Education is specialized and comes up with diff’t results.  All that was required was an “informal give-and-take between student and disciplinarian.”  
►US v James Daniel Good Real Property (1993) p 103 note
US filed in rem action seeking house of Good, a drug criminal defendant. House was forfeited in an ex parte proceeding and seized without notice or hearing. (1) Private interest: the house as property, the right to maintain control over one’s property; (2) Accuracy: Risk of error is great w/ ex parte process, and less restrictive measures would protect the gov’t interest (eg lis pendens, bond); (3) Gov’t interest: seizing property before a hearing—Ct found no pressing need for prompt action justifying ex parte seizure
►Hamdi v Rumsfeld (2004) p 105 note
Court found president cd not hold citizen accused of being an enemy combatant for indefinite time without process. Hearing was ordered. (1) Private interest: avoiding being mislabeled an enemy combatant and being detained indefinitely; (2) Gov’t interest ensuring enemy combatants do not return to battle. Both interests very strong. (3) Risk of erroneous deprivation was great with no process. Court required process: notice of factual basis for accusation and opportunity to rebut before a neutral decision maker. 
II.
Formal adjudication
A.
When formal adjudication is required


1. Majority rule: No formal hearing requirement unless magic words (“public hearing on the record”)


2. Minority rule (9th Cir): Seacoast presumption of formal hearing requirement
►Seacoast p 113
Utility sought permit to allow discharge of heat into estuary and exemption from EPA standards under Clean Water Act. To grant exemption, EPA had to find that a lower standard protected the wildlife and used the best available technology.  When granted, Plaintiff sued on grounds that EPA didn’t comply with formal adjudication requirements triggered by CWA (CWA required public hearing but not “on the record”). Court set rule presuming formal adjudication is required unless statute otherwise specifies.

Note: Court also found problems with EPA’s process. (1) EPA could seek additional evidence, but must comply with APA and CWA. APA allowed written evidence for licensing per §556(d), but CWA required public hearing. Remand to determine whether cross-exam allowed by hearing would make a difference. (2) EPA could seek advice from EPA scientific panel, but the panel cannot give new evidence to the EPA decision maker, because the decision must be based on the record. Remand for new decision on record.
B.
Formal adjudication process


1.
Requirements



a.
Impartial/unbiased presiding officer [§556(b)]—applies to informal too



b.
Notice and opportunity to participate in hearing [§554(c)]—applies to informal too



c.
Right to appear with counsel [§555(b)]—only formal*


d.
Right to present oral/written evidence and conduct cross-examination as needed [§556(d)]




—only formal*


e.
Right to submit proposed findings. conclusions, and exceptions [§557(c)]—only formal*


f.
Compilation of an exclusive record on which agency must base decision [§556(e)]—formal *


g.
Limitations on ex parte communications and on combination of prosecutorial and 




adjudicative functions [§554(d)]—formal*


Above list from p 113 quote from St Louis Fuel case


* All above may apply to informal in specific circumstances if due process requires

2.
Notice requirement: 



(i) time, place, nature of hearing; (ii) legal authority and jurisdiction under wh/ hearing is to be 



held; (iii) matters of fact and law asserted [APA 554(b)]


3.
Exception to oral hearing requirement for licensing decision, which can be on written evidence


if no prejudice results [§ 556(d)]; same exception applies for formal rulemaking


4.
Evidence matters



a.
D/n have to conform to FRE



b.
No federal requirement of discovery


5. 
Process of proof similar to civil litigation



a. 
556(d)’s placement of burden of proof on proponent of rule or order refers to burden of 



persuasion, not of going forward 


b.
Standard of proof usu preponderance of the evi (Steadman)
III.
Informal adjudication

A.
Basic requirements from 555(e)


1.
Notice


2.
Prompt


3.
Brief statement of grounds for denial (exc: affirming prior denial; self-explanatory denial)
B.
Due process requirements supplement these minimal APA requirements

C.
Organic statute and agency regulations may provide for further process

D.
Findings are needed to allow judicial review

E.
No requirements about ex parte contact or x-exam
IV.
Parties and intervention

A.
Broad standing: any interested person can appear before an agency

B.
Intervention


1.
APA allows intervention whenever agency action affects any person’s interests (true for RM too)



- Agencies have discretion about how broadly to allow intervention


2.
You can intervene in agency proceedings without having an interest sufficient for Art III standing

V.
Evidence and proof

A.
Hearsay


1.
Black letter law: Admissible

2.
Federal court allows a decision to be based solely on hearsay

►Richardson v Perales (1971) p 127
Social Security disability applicant claimed back injury. Doctors generally couldn’t find a physical cause and suspected Perales was exaggerating symptoms. After repeated denials of the claim, Perales got a hearing, but the only evidence that he had no disability was the medical records (and a medical advisor brought in by the hearing examiner who testified based on the records). Perales objected on grounds of hearsay and inability to cross-examine. Hearing examiner denied the application, and Perales sought judicial review. 
Standard: substantial evidence.

Holding: medical reports (hearsay) are admissible as long as relevant and can constitute substantial evidence. Factors ensuring the procedure’s integrity and fairness include reliability and impartiality of the reports, the range of examination of Perales (>5 doctors), consistency among reports, reliability and probative worth of medical reports generally. Court also find important the administrative burden that live medical testimony would impose on the SSA.


3.
Residuum rule: some states (CA) require at least some evidence that would be admissible in court

+ Policy argument that hearsay alone shd not be allowed b/c of credibility/reliability issues. 

+ Perales also invites policy argument based on systemic biases (minority, blue collar applicant)
B.
Standard of proof


1.
Different burdens



a. Burden of going forward: must allege sufficient facts to raise an issue


b. Burden of persuasion: must provide enough evidence to win, to meet the standard of proof

2.
Burden on proponent of an order [§ 556(d)] 


+ Proponent is the party seeking an order. Eg. in Mathews, the SSA sought to terminate disability




benefits for Eldridge.



+ Agency has burden if it’s disciplining someone; a license applicant has burden in that context


+ SB noted this refers to the burden of going forward (initial burden), not the burden of 




persuasion. But it probably doesn’t matter, because she can’t imagine situations in which the




burden would shift between parties, unless a statute specifically shifted it.


3.
GR for APA: burden of proof is preponderance of the evidence for formal adjudications. Informal 


adjudications don’t have a single general rule, but generally must have some standard/



requirement for what will be a sufficient showing.
►Steadman v. SEC (1981) p 138

SEC brings action against D for securities fraud and mismanagement. D says findings were improper b/c based on preponderance instead of clear and convincing standard.  Court held that the “preponderance of the evidence” test applies to APA formal adjudications except where Congress dictates otherwise. 

C.
Requirement for findings


1.
§ 557(c)(3)(A) requires record to include a statement of findings, conclusions, and reasons for 



them.


2.
Though this applies for formal adjudication, courts often require informal adjudication to include


findings sufficient for judicial review—especially if the agency has made inconsistent 



determinations (eg changed its mind, or treated different people differently), the court will look 


for a reason in the record

VI.
Issues concerning impartiality of the decision maker

A.
Combination of functions


1.
§ 554(d) prohibits investigative/prosecutorial employees from advising or participating in the



adjudicatory decision (EXC: license applications). The agency itself and agency heads are not


subject to this restriction.


2.
The combination of investigative and adjudicatory functions in an agency is not a due process



issue unless additional facts/circumstances show “intolerably high risk of unfairness” (Withrow)


+ Presumption of honesty and integrity on the part of adjudicators
►Withrow v. Larkin (1975) p 143
Dr. Larkin performed abortions.  Received notice of investigative hearing by state medical board about his medical practice (practicing under another name, splitting fees). He sought to restrain the hearing, alleging it violated due process  b/c they were both investigating and adjudicating and were thus not impartial. However, court rejects the idea that combination of judging and investigating violates DP, distinguishing cases that showed high risk of unfairness: commissioner previously served as counsel for investigative body; commissioner had participated as an investigator (p 148 n.16 last ¶)
B.
ALJ’s and total quality assurance

1.
ALJ’s can work for a specific agency or in a pool for several.



+ Pro of specific agency assignment: expertise



+ Con: can be captured and lose independence in decision-making


2.
Total Quality Assurance programs aim to ensure ALJ decisions are independent and proper



+ Such programs can negatively affect ALJ independence and performance, as they work to 




meet the program standards instead of based on the merits of adjudications before them.

C.
Bias


1.
Rule: there must be something that shows a prejudgment in an adjudication 


+ Bias about policy in general is ok.

►Antoniu v. SEC (1989) p 154

Brokerage employee was involved in insider trading. After criminal punishment, he sought approval for another job in the industry. NASD approved, but SEC vetoed. Commissioner Cox was involved. Then, SEC considered whether Antoniu should ever be allowed to work in securities. While that was pending, Cox gave a speech in which he said Antoniu’s bar was made permanent. Then Cox voted for permanent bar. Court said there was an obvious prejudgment and remanded for reconsideration w/o Cox.

Analogous cases: Texaco v FTC. FTC commissioner said while case was pending that Texaco was involved in price fixing and then refused to recuse himself. Cinderella Finishing School: Speech in wh/ commissioner d/n name the party but it was still v obvious he’d prejudged the issue


2.
§556(b) allows an adjudicator to be removed for bias on filing of affidavit and consideration



along with the case

D.
Ex parte communications

1.
§ 551 defines as any oral or written communication not on the record and w/o notice.



§ 554(d)(1) places limits on communications within the agency: c/n talk about a fact in issue



§ 557(d)(1)(B) places limits on communications with interested parties outside the agency: 




cannot communicate on matters relevant to the merits



§ 557(d)(1)(C) talks about what to do if it happens: place the communications and responses on 




the record, then order to show cause why the e.p. communication shdn’t lead to dismissal




or other sanction

►First Savings and Loan Assn v. Vandygriff (1980) p 160 and (1981) p. 162
Citizens Security S&L wants to have a charter application approved for Borger TX. Denied. After denial, some ppl from Citizens visit the commissioner to say there really is a need for an S&L in this town. Then a diff co (First Savings) filed a charter for an S&L there. Then Citizens filed new application. Commissioner approved that application and not 1st Savings’s. 1st Savings objected b/c that approval was ex parte, after the meeting. C of A says that’s not ok. TX SC reverses for two reasons, one v technical. (1) TX statute says you c/n have ex parte contacts when there’s a contested case pending. That wasn’t at this time b/c first application was denied and second not yet filed. These were separate applications. (2) no substantial prejudice

2.
Only requirements about ex parte communications for informal adjudication is due process
RULEMAKING
I.
Introduction
A.
Statute must authorize agency to promulgate binding regulations for it to be able to do RM

B.
Pros and cons: See INTRODUCTORY III.C.

►National Petroleum Refiners Assn v FTC (1974) p 179
FTC made a rule that distributors must post octane ratings on gas pumps. Ct first discusses the legal question: did Cgrs delegate the power to promulgate substantive regs? Says the power existed in s. 6(g) of the organic statute (p 181). Next, court discusses the public policy advantages of agencies making substantive rules. Holding: FTC has the power to promulgate rules interpreting the statutory standards and goals Congress enacted to protect the public from unfair trade practices.

C.
Informal rulemaking is vastly more common; formal RM sets a maximum and shows what 


Congress thought agencies should do in important situations

D.
GR: rules cannot have retroactive effect without express statutory authority

►Bowen v. Georgetown Univ. Hospital (1988) p 188

HHS set Medicare cost level rules, which were found invalid. Then HHS sought to reissue the rules retroactively to recoup previously paid Medicare benefits (rule wd apply to a 15-month past period).
Holding: Presumption against legislative retroactivity means there’s no authority to promulgate retroactive rules without clear intent by Congress.
II.
Informal rulemaking, AKA notice and comment rulemaking
+ Reason APA doesn’t provide for informal adjud but does for informal RM: may be b/c informal adjud is protected by DP and RM isn’t.

A.
Record required for judicial review
B.
General process


1.
Notice of proposed rulemaking


2.
Comments received


3.
Five things agency can do: (1) stop the rulemaking; (2) start over; (3) finalize rules as proposed; 


(4) finalize rules with minor changes; (5) finalize rules with major changes (may not meet notice 


requirement)

C.
Notice requirement

1.
§553(b) gives requirement analogous to notice for adjudicative hearing



(i) time, place, nature of public rulemaking proceedings; (ii) legal authority under wh/ rule is 


proposed; (iii) either terms or substance of proposed rule or description fo the subjects and issues 



involved

2.
Exceptions to notice requirement: 



a.
For exceptions to rulemaking (interpretive rules, policy statements, agency organization)



b.
For good cause: See III.E below

3.
Logical outgrowth test: a facts-and-circumstances, balancing test


- whether the rules are a logical outgrowth of the proposed rule



- and/or whether the rules are in character with the original notice



- considers whether affected parties were put on notice, AND whether a reasonable person could 



have guessed whether the issue was on the table



- avoids the need to redo comment process for every change to a proposed rule
►Chocolate Manufacturers Assn. v Block (1985) p 196
USDA’s WIC program (nutrition program for women and children) used to include chocolate milk. 1978 Congressional revision redefined “supplemental foods” to avoid excessive fat, sugar, and salt. USDA starts RM process to revise regulations. Preamble discusses the sugar problem especially in high-sugar cereals but not for chocolate milk, which the proposed rules allow. 78 comments suggest deleting chocolate milk, and in final rule USDA deletes it. CMA challenges the rule arguing that lack of notice prevented it from commenting. Court found final rule not a logical outgrowth of proposed rule, so proposed rule was misleading. Remand for new comment period.
D.
Comment requirement [§553(c)]


+ Opportunity for interested parties to participate through submission of data, opinions, arguments

►US v Nova Scotia Food Products (1977) p 204

After an outbreak of botulism, FDA responded by proposing rule for all fish, and published notice.  ( (Nova Scotia), a seller of whitefish, complained that a general rule would destroy their business.  FDA issued rule anyway and Nova Scotia violated it.  US sought injunction to keep ( from manufacturing the whitefish.  Issues: whether RM process was inadequate b/c it did not disclose scientific data and methodology it used to create its standard, and b/c it failed to address commercial feasibility.
Rule: Agency must begin every rule with a preamble/explanation of the rule and its responses to comments: why the rule is needed, what the comments suggested, what the agency decided to do, and the evidence on which it made that decision (CGS)
Rule: Agency must give people making comments the scientific data it’s relying on, to avoid taking away their ability to comment

Rule: a court c/n introduce new evidence when reviewing a RM procedure; must look only at whether the agency did the rulemaking correctly based on the record.

E.
Concise General Statement [553(c)]

+ Bork: must indicate major policy issues raised in proceedings and explain agency’s response in 



light of statutory objectives. (p 214)

+ Must consider all comments


+ Must include alternatives considered but not taken—to show the agency considered all relevant 


factors. Relevant factors usually are found in organic statute.
F.
Bias rule: Disqualification only if there is clear and convincing evidence of an unalterably closed 

mind. (Assn of Nat’l Advertisers v FTC) p 217
G.
30-day advance publication requirement. Applies for all rules except

+ a rule that relieves a restriction or grants an exemption


+ interpretive rules


+ for good cause, explained when the rule is published


+ procedural rules (eg “comments must now be submitted online”)
III.
Exceptions to informal rulemaking

A.
553(a) categorical exceptions

1.
Military/foreign affairs


2.
Agency management, personnel, contracts (internal agency operations)

B.
General statements of policy


1.
Rationale for exception: agency is just giving information about how it might act, but isn’t 


limiting its 
discretion.


2.
Test:



a.
Operates only prospectively (NB: though part of test, this d/n add much b/c true of RM in 



general)



b.
Allows discretion, does not establish a binding norm


+ If the rule sets a new substantive rule, it doesn’t fit in this exception


3.
Generally, policy statements must be published (no firm rule, though)
►Mada-Luna v Fitzpatrick (1987) p 218
M-L convicted for narcotics violation, 1-year sentence. While on parole, INS ordered him deported. M-L sought deferred action status, INS denied. M-L petitioned for habeas relief. Issue: whether the deferred action rule was properly promulgated (there was no notice/comment process). Court found the rule only provided guidance to INS officials’ exercise of discretion in granting or denying deferred action because it provided factors for consideration but allowed officials to consider individual facts in each case.
C.
Interpretive guidance


1.
Rationale: Only telling what the law already is, not making new law.



a.
Clarifies, does not create a new standard or have the force of law.


b.
Answers question of what the rule is, not what the best rule is


2. 
Test:



a.
What is the agency’s authority?



b.
Is this a new standard or just addressing ambiguity?


3.
Other factors to consider: 



- whether public input would improve the decision-making process (if so, more likely RM)



- whether it’s new, not already addressed in another rule



- what the agency says it’s doing


4.
As a general rule, interpretive rules should interpret regulations, not statutes. A pure interpretation



of statutory language is usually acceptable, but much less likely for a new statutory enactment.


5.


►Warder v Shalala (1998) p 225
Health Care Financing Administration (HCFA) allows Medicare Part B reimbursement for braces but not for durable medical equipment (eg wheelchair) unless used in home (ie not if used in hospital). OrthoConcepts sold a device that had braces on a wheeled base. HCFA issued a ruling that it was durable medical equipment, stating the ruling’s purpose was to clarify the reimbursement benefits for durable medical equipment. OC challenged the ruling for failure to use N/C RM process. 
D.
Additional notes about general statements of policy and interpretive guidance

1.
The distinction between the exceptions isn’t great in judicial treatment (unlike academics)


2.
The essential question is whether it’s fair for the agency to act without notice and comment


3.
Both exceptions provide incentive for agencies to use them to avoid N/C RM, but if the agency



does so, it loses the advantage of Chevron deference.


4.
ALWAYS check organic statute to be sure these exceptions are allowed—organic statute may



require N/C for policy statements or interpretive rules

E.
Good cause exception


1.
Applies “when the agency for good cause finds that notice and public procedure are 


impracticable, unnecessary, or contrary to the public interest”  [§553(b)(3)(B)]

2.
Requires exceptional circumstances requiring action before notice/comment can occur

3.
Example: helicopter safety rules allowed without n/c because of danger of fatalities.


4.
Agency must explain the good cause in its issuance of the rule

IV.
Formal rulemaking

553(c) “When rules are required by statute to be made on the record after opportunity for an agency hearing, sections 556 and 557 of this title apply instead of this subsection”

A.
General notes


+ Sets a maximum


+ Rare

B.
Policy concerns


+ If rulemaking is too onerous and time consuming, agencies will avoid it, and we won’t have rules 


we need


+ The cost may be unjustifiable


+ Consider the importance of the issue to be decided in considering whether formal RM is warranted
C.
“Magic words” requirement: must have very close to APA wording; need “record” and “hearing”
►US v FL East Coast Railway (1973) p 245
ICC decided to put per diem charges on RR’s to incentivize the movement of RR cars b/c a shortage of cars meant there weren’t enough in the right place. RR’s requested hearings, ICC denied.  RR’s argued hearing was required by organic statute. Court said statute must have language equivalent to “on the record after hearing” to require a formal hearing process. (RR’s also argued based on organic statute’s requirements and due process, but both arguments failed.)

D.
Process: Notice requirement same as for informal RM. Followed by hearing subject to the same 

requirements as formal adjudication under §§ 556/557 


+ Exception: “paper hearing”—evidence can be submitted solely in written form if no prejudice 


results [§556(d)]

V.
Hybrid rulemaking

A.
An organic statute can impose requirements additional to N/C to make an agency RM process 

approach formal RM.

B.
Courts may not do the same thing

►VT Yankee Nuclear Power Corp v NRDC (1978) p 255
Atomic Energy Commission conducted a rulemaking proceeding to determine how the nuclear waste storage issue should be resolved in licensing proceedings. In a particular application for a nuclear power plant construction permit, NRDC challenged the grant. DC Circuit Court determined the rulemaking proceedings were inadequate because it didn’t allow meaningful participation by affected parties. Overturned the rule. Supreme Court says Congress intended that the discretion of the agencies and not that of the courts should be exercised in determining when extra procedural devices should be employed.
Rule: courts aren’t allowed to add requirements beyond what’s in APA 553 or the organic statute


1. Policy debate


+ Courts s/b allowed to add process for two reasons:




a. Additional process may help courts with reviewing substance (record, eg)




b. Courts are better equipped to deal with issues of process than with issues of substance



+ Counterargument: 




a. Allowing courts to add procedures will result in unpredictability and hamper agency action




b. Greater process will increase cost and decrease efficiency of agency action



c. APA provides sufficient procedure to allow adequate judicial review

VI.
Other generic requirements for rulemaking

A. Regulatory Flexibility Act: requires agency to publish analysis examining cost/benefit and considering how the agency will minimize economic cost and impact on business

B. Unfunded Mandates Reform Act: requires agencies to adopt the least costly, least burdensome possible rule.

NB: SB is unlikely to test on these.
VII.
Other rulemaking considerations

A.
Making policy through adjudication (avoiding rulemaking)

1.
Black Letter Law: Agy’s may choose the type of action they wish to pursue

►SEC v. Chenery Corp (1947) p 273
SEC reviews terms and conditions of a sale of securities, finds it’s detrimental to public interest. Also under s. 11 SEC looks at whether reorganation was fair and equitable. Insiders bought stock thinking they’d get control over the reorganized company, and the stock price was low, thought it wd go up. SEC said c/n get the benefit from that stock, must surrender at cost plus 4%. SEC said this wasn’t insider trading (not fraud) but d/n comport w/ broad equitable decisions laid out in past ct decisions about how mgmt shd behave. At first SEC said judicial precedent didn’t allow the reorganization. 
In Chenery I, the Court said that wasn’t a sufficient reason for its requirement of stock surrender. Remanded to agency, which then provided a new reason based on its expertise. In Chenery II, the court accepted that reason. 

Chenery I rule: when a court reviews agency action, it must do it based only on the reasons the agency gave
The new reason was based on a new standard of fair dealing that SEC created and applied in the adjudication before it. Chenery II’s issue was whether it was ok for SEC to set a new standard of fair dealing through adjudication instead of through RM. Ct said the new standard and its application in the adjudication were acceptable exercises of SEC’s discretion.
Chenery II rule: Agencies may choose the type of action they wish to pursue


2.
Wyman-Gordon reiterates Chenery I and also says agencies must follow APA 

►NLRB v Wyman-Gordon (1969) p 284 note
1. An agency must follow the rules if doing RM

2. If there’s no lawful rationale for agency action, the court must remand to the agency
►NLRB v Bell Aerospace (1974) p 284
Union petitioned NLRB to allow representation election to determine whether it could represent the buyers at Bell Aerospace. Bell opposed on basis that buyers were managerial employees and not covered by the NLRAct. NLRB found the buyers could be represented by the union even if managerial employees. When NLRB certified the union for buyers, Bell refused to bargain with union. Complaint led to adjudication resulting in order compelling Bell to bargain. Bell sought judicial review. 

S Ct said all managerial employees are outside the NLRA and can’t be represented by union. Remanded to NLRB to determine whether the buyers were managerial. Larger question: C of A had said NLRB could determine whether employees were managerial only through rulemaking, not adjudication. S Ct said agency can choose between adjudication and RM and can announce new principles in adjudication. For Bell case, no reason not to do adjudication because no reliance and no new liability would result.
B.
Avoiding adjudication through rulemaking


1. Agencies may try to use rulemaking to set general rules to make adjudication more streamlined


2. Problem: There are limits to what an agency can predict outside the specific context of an 


adjudication

►Heckler v Campbell (1983) p 292
SSA tries to determine whether s/o is disabled and entitled to benefits. First must decide if person is disabled. There’s a list of impairments that automatically make s/o disabled. If you aren’t on the list and c/n do your former job, the question is whether you can pursue other, less-demanding work. That’s a two-stage inquiry. (1) SSA determines individual abilities: phys ability, age, education, and work experience. (2) SSA determines whether jobs exist in the national economy that person can do. In RM, SSA creates a grid that says what jobs people with certain abilities can do. The grid eliminated the need to have experts to testify about availability of jobs. Idea was this wd be more consistent across experts and regions of the country (the vocational experts’ judgments varied). 
Campbell applies for disability benefits b/c c/n work as hotel maid any more (back trouble and hypertensive). According to the grid, many jobs existed for her qualifications. Campbell argued she s/b able to put on evidence th/ the guidelines d/n apply to her, aren’t appropriate, And she argued the Sec shd have to explain what jobs she cd do and where.


3. Policy debate


+ Using rulemaking avoids individualized determinations and discretion necessary for justice



+ Rulemaking is more just because it treats people equally and gives notice. Greater justice is in 



consistency and avoiding favoritism

4. Rule: Agy can do RM, but not one that disallows all discretion in a hearing


(rationale: b/c then why have the hearing at all)

* SB suggested this might be a good exam question b/c the line isn’t clear

C.
Agencies must follow their own rules


1.
If a regulation provides process beyond what’s required in the APA or organic statute, the agency 



is bound to follow that process.

►Sameena Inc v US Air Force (1998) p 299
Sameena was wife of Mirza Ali, who was barred from government contracting based on fraud. Sameena Inc. submitted a proposal for an Air Force contract, and government official discovered connection with Ali and deemed Sameena Inc. ineligible for the contract and proposed debarment. On notice, Sameena submitted response. Air Force issued decision to bar based on written submissions. In suit, Sameena argued she was entitled to an evidentiary hearing. The government contracting regulation provided for right to a hearing. Ct said though the statute d/n require a hearing, and Constitution d/n require one, if the agy has a regulation saying a hearing is required, it must follow that.

2.
An agency may be able to waive a regulatory requirement if the waiver benefits the party.

.

►American Farm Lines v Black Ball Freight Service (1970) p 304 note

Commission decided to waive a procedural req for one regulated party to the detriment of another. SCt said they cd do that b/c agy needed to get information, and waiving the req allowed it to do that. There’s a big difference btw waiving a regulatory hurdle vs a procedural protection. This case shows distinction between agency providing protections dictated in their rules (Sameena) and agencies relaxing procedural requirements (ie making things easier for the regulated party instead of harder)

NONDELEGATION
I.
Historical background

►Schechter Poultry p 335

A.
Intelligible Principle requirement
B.
Other notes


1. Extraordinary conditions do not create or enlarge agencies’ constitutional power


2. A lack of procedural protections makes a finding of nondelegation more likely (though theoretically that shouldn’t matter)

3. Delegation to private parties is more problematic than to agencies

II.
NDD’s modern life

A.
Principles served by the NDD

1. Intelligible principle is required for a valid delegation of legislative power


2. Recognition of democratic principles (reserving legislative power to properly elected branch)


3. Congressional guidance is needed also for judicial determination of whether agencies act within their delegated power

B.
Basic rules

1. Delegation allowed as long as Congress gives an IP (aka articulable standard)


2. The standard can be in the text of the statute, the legislative history, or context

►Industrial Union Dept (benzene case) p 344

Rehnquist dissent

Vague delegations upheld in the past were permissible in these categories:


1. Context (statute as a whole) and factual background provide specifics to show the limits of the delegation


2. Preexisting administrative practice (provides the guidance b/c assumes Congress legislated with the understanding that the practice would apply)


3. Broader delegation is permissible in areas of broader executive authority 


4. Rule of necessity can allow broader delegation

C.
NDD as a canon of construction


+ Construe a statute to not violate the NDD 


+ Can be used to urge a court to find a narrow delegation of agency power to avoid a constitutional issue
►Mistretta p 359 note

There was an IP because Congress talked about policies and set out directives

Scalia’s nutty dissent

►Whitman p 360

Latest statement on the law for NDD

Rule: an agency cannot cure an unconstitutional delegation by a narrow interpretation

Thomas suggests NDD should be rethought

JUDICIAL REVIEW
I.
General

A.
APA 706: scope of review

B.
Scale of standards of review

Least










Most

De novo 

Clearly erroneous

Substantial evidence

No review

C.
Some agency action is not reviewable by courts: 

1.
Action is committed to agency discretion

2.
Statute precludes judicial review
II.
Review of questions of fact

A.
Scope of review=substantial evidence


1. Greatest deference. Policy reason: the trier of fact is in best position to judge the presented evidence’s credibility

2. Applies to only formal adjudication per APA

3. The A/C standard that applies elsewhere is effectively the same as substantial evidence for other review of questions of fact


4. This standard is more/less deferential than “clearly erroneous” for lower court review

►Universal Camera p 461
Rule: Univ Camera stands for standard of substantial evidence based on the whole record

III.
Review of questions of law

A.
Traditional scope was de novo

►Cabinet for Human Resources p 476

(This is a state court case)

* Applying Chevron to this case was a possible exam

Note: De novo is the standard for a higher court’s review of a lower court’s review of an agency determination of questions of fact or law (not looking at the original factual or legal question again, instead looking at whether the trial court applied the law properly)
B.
Modern rule: Chevron deference

Prerequisites:

1.
Congressional delegation of lawmaking power (Gonzales; see D.3 below)

2.
Agency exercise of that lawmaking power (Mead; see D.2 below)

Step 1: Is Cgrs’s intent clear?

- If yes, then stop

There’s no deference in this step: it’s straightforward judicial interpretation of the statute

- If no, go to step 2

Step 2: Is agy’s interpretation based on a permissible construction

- If yes, then defer to agy

Chevron ct said it d/n care if the delegation was express or implied

The standard is deference if the agency’s interpretation is reasonable

C.
Notes on Chevron rule


1. Consistency is not required for deference (different from Skidmore)


2. No deference to agency for constitutional interpretation


3. No deference to agency interpretation that applies to many agencies, on belief that Congress didn’t intend to give one agency that power

4. Supreme Court justices vary in whether legislative history can be used for statutory construction



a. No legislative intent: Scalia, Roberts, Thomas



b. Legislative intent: Stevens for sure


5. Courts can shape the analysis to create “clear meaning” and avoid deference to agency (or vice versa)

6. Clearly applies for express delegation of authority; See below for nonexpress delegation
►Chevron p 481

►MCI p 490
KU: inc note on allowing agy’s to update laws (summary p 43)

D.
When Chevron does not apply 

1. Agency interpretation of its own regulations: Auer deference



+ Auer deference is arguably stronger than Chevron deference (there may be no meaningful distinction)


+ To consider an agency interpretation of its regs, look at language of BOTH regs AND statute


+ Chevron deference if the regulation parrots the statute



+Sierra Club court said more deference if agency interpretation is consistent, but that has been criticized, because agencies need to be flexible in response to changing circumstances and policies.

►Sierra Club v Johnson p 495


2. Agency action that doesn’t reach level of informal RM (guidelines, interpretive rules, etc)


a.
Rule: Skidmore deference (to the extent that the decision has the power to persuade)


b.
Factors 




(1) 



c.
If below level of informal RM, Chevron deference is still possible if [KU see OH notes]


d. Concern about ossification: if courts d/n defer to agencies, agencies won’t be able to change the law; courts will make a determination that cannot be changed, and the law will ossify.
►Mead p 502

Rule: no Chevron deference for “lower-level” agency action. Skidmore applies instead

►Skidmore p 478

Deference to the extent that the decision has the power to persuade

►Brand X p 517 note

Deals with the issue of ossification: If a court determines an agency interpretation is incorrect at Chevron step 2, the agency can still reinterpret; the court does not prescribe a particular interpretation, only forecloses an incorrect one.

3. Agency is acting outside the scope of delegated authority: no deference



+ If Congress did not grant the authority to issue rules carrying the force of law, 




(1) no Chevron deference




(2) there may be Skidmore deference (per Gonzales case)
►Gonzales p 521
E.
Policy concerns leading to pushback against Chevron


1. Courts need to be able to review agency action, for checks and balances reasons
IV.
Distinguishing between issues of fact and law

A.
Mixed questions of fact and law

►Campbell p 538

Cts shd handle these in two steps

1. what’s the issue of law, and decide it under the appropriate standard

2. if the issue of law d/n dispose of the case, review the facts under the appropriate standard 

SB thinks it’s important to tease them out, and it’s important to think about the policy behind the distinction

Main takeaway: whether you say it’s a mixed q or categorize as one or the other, you want to separate out the analysis. If you c/n do them separately, you want to at least talk about which analysis you wd use, whichever way it falls.

V.
Review of agency exercises of discretion

A.
General notes


1.
Review of exercise of discretion applies if it’s not a question of fact or of law


2.
Arbitrary and capricious standard (‘plain vanilla’)

3.
Agencies are allowed to change policy stance when there’s a change in administration


4.
A/C and Chevron are same standard

B.
Scope of review


1.
Though a deferential standard, court engages in “a substantial inquiry” per Overton Park case (changing the previous rubber-stamp approach)

2.
Presumption of regularity underlies the review

3. 
Review is based on the administrative record before the agency at the time of decision



a. Limiting review to agency record keeps agency in the role of decision maker (Chenery I principle)



b. Create incentive for parties to put all evidence before the agency instead of holding back for court review



c. EXCEPTIONS




(1)  When agency doesn’t explain its action, frustrating judicial review (usually handled through remand, though)




(2)  When there’s a showing of bad faith or improper behavior by the agency

►Overton Park p 549
►AFL-CIO p 573

In determining scope of review, must look at organic statute as well as APA

C.
Hard look review


1.
Two aspects



a.
Agency must take a hard look at the factors Cgrs wanted it to consider



b.
Courts should take a hard look at what agencies do


2.
Policy concerns


+ Does this plus Vt Yankee allow courts to focus on substance but not process, though courts are better equipped to look at process?


3.
Basic standard/analysis



a.
Did agency follow the right process



b.
Did agency give a reasoned explanation


4.
Is a general principle for all review of agency discretion

►Motor Vehicle Manufacturers p 559

Settled what hard look meant

D.
A/C test—factors 


1. Did the agency consider facts Congress did not want it to?


2. Did the agency fail to consider all the facts Congress wanted it to?


3. Did the agency give an explanation that’s inconsistent with the record?


4. Did the agency give an implausible explanation? (There must be a rational relationship between the facts found and the decision made)

A/C + hard look=agency must explain its reasoning, the alternatives chosen and rejected, and generally indicate that it has taken a hard, thorough look at the problem (per Gilberts)

E.
Reasons agencies may act invalidly


1.
Graft, political bias, etc


2.
Pressure from regulated industries


3.
Makes a different policy judgment from Congress
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