ADMINISTRATIVE LAW – Buhai


AGENCIES (GENERALLY) & THE ADMINISTRATIVE PROCEDURE ACT (APA)
A. General Rule:

§551: Agencies issue either rules (§551)(4) or orders (§551)(6).
B. Application:

· §551(4): rule is statement of general or particular applicability and future effect designed to implement law or policy. Includes the approval for the future of rates, wages, corporate or financial structures or reorganizations, prices, facilities, appliances, services or allowances or of valuations, costs, or accounting or practices.

· §551(5): rulemaking means agency process for formulating, amending or repealing a rule.

· §551(6): order is a final disposition whether affirmative, negative, injunctive or declaratory other than rule making but including licensing.
· §551(7): adjudication is the agency process for the formulation of an order.
C. What Agencies Do
· Congress establishes agency via statute and empower them to act.  The agency is delegated authority to regulate and create standards.

i. Congress has the ability to modify statutory authority.

· What agencies do: rulemaking, public notice and comment, education to public, licensing, rule enforcement, permits, clearance system (like SEC), and adjudication.
D. Concerns about agencies
· Capture ( agency’s views set by one side of powerful industry

· Bureaucracy ( concern that agencies don’t do anything & just want to stay in business

· In 1993, President Clinton issued Executive Order 12866 as an attempt to streamline burgeoning regulatory gov’t ( main idea was for all regulations to have a detailed cost-benefit analysis.  Major rules (i.e. > $100 million in estimate costs) would require more detailed Regulatory Impact Analysis and would have to be improved by OMB (Office of Mgmt and Budget).

i. Bush amended order in Jan. 2007 ( further centralized regulatory power in OMB by (1) shifting criterion for promulgating regulations from the identification of a problem like public health or environmental protection to the identification of “ . . . the specific market failure . . . that warrant new agency action” and (2) requiring each agency to estimate “combined aggregate costs and benefits of all its regulations planned for that calendar year . . .”
1. This new standard decidedly favors regulated community – places another hurdle for agencies to issue regulations in pursuit of protecting the public.

2. Codifies regulatory delay, further removes agency discretion over legislative implementation, and centralizes control over regulatory process in to small executive office.

· In 1996, Congress passed Congressional Review Act – requiring agencies to submit all new rules to House and Senate.  If any member of Congress objects they can introduce resolution of disapproval.  Since being enacted it has been successfully invoked only once.

E. APA – goal was to make agency processes more efficient – kind of like FRCP for agencies.

· When looking at agency action, you have to look at many places to see if unlawful

i. Authorizing/substantive statute

ii. APA

· The APA was put into place b/c agencies were seen as overstepping their boundaries.  It codified the normative idea of what we expect from agencies.
NON-DELEGATION DOCTRINE

1. General Rule: theory that Congress is not supposed to delegate its legislative power.   
a. If Congress lays down an intelligible principle then the Court will accept. 
· Majority of courts are satisfied if the agency discretion is meaningfully constrained by statutory standards (explicit or implicit), by agency’s own practice, by its own rules, and by procedural safeguards (notice and comment, adjudicatory procedures, availability of judicial review.
· Remedies: 
· 1) strike down a broad legislative delegation as unconstitutional 
· 2) sustain the statute but construe it in way that adds more standards than are explicit
· 3) construe the scope of the agency’s delegation to be narrower than the agency asserts and thus set aside the agency action as ultra vires (popular when agency action impedes individual rights).
b. Why does Congress delegate?

· Public Interest ( agencies have more expertise than Congress could ever have; agencies have more flexibility and can adapt; there are limits on Congress’ time and energy

· Public Choice? ( Congress does it to avoid blame; makes more opportunities to show they are providing constituents service; facilitates capture (makes it easier for organized interests to capture regulatory process)

c. Too much delegation undermines three important goals of good government:

· Forbidding open-ended or standardless delegations serves goals of political accountability (hard choices can’t be passed to agencies)

· Restraint on agency discretion (to help prevent arbitrary or unlawful acts)

· Effective judicial checks on agency conduct for consistency with what Congress apparently wanted

d. Application:

· Some delegation inevitable: holes need to be filled. Some delegation necessary: Congress will reach a consensus but disagree on how to reach it. Some delegation desirable: makes government closer to people, President has room to implement policy goals.
· Only 2 cases where delegation was inappropriate. 

i. Panama Refining: President could ban any hot oil. Violated NDD doctrine b/c no guidance for the agency (President) → no standard, no rule, no policy, no requirements, no definitions.
ii. Schechter: delegated too much authority – power given to president himself.
· By mid-century, court willing to uphold broad delegation if there was some sort of external check on agency; also begins construing statutes to avoid non-delegation problems.
i. Yakus v US: beef case. Emergency price control during wartime → prices have to be “fair and equitable.” Court approved even though standard not very different from Schechter. Seems like it is political.
ii. Kent v. Dulles: challenge to Passport Act of 1926; Court says Act does not authorize the Executive to refuse passports solely on basis of political commitments

1. Why not say it violates non-delegation doctrine? b/c then this would kill the statute and Congress would have to pass a new Passport act

2. Clear Statement rule ( court requires legislature to speak with unambiguous clarity before assuming that a particular statutory meaning is contemplated

iii. Amalgamated Meats v. Connally: During Vietnam, Nixon given power to freeze prices, salaries, and wages for 90 days under Economic Stabilization Act. Union claims violates NDD. This was very broad delegation w/really no intelligible principle, yet court approved; at this point it seemed NDD was dead
e. Court Narrowly Interprets To Find An Intelligible Principle
· Whitman v. American Truck Assn (2001) ( Under Clean Air Act, EPA has to promulgate national ambient air quality standards and revised the NAAQS for ozone. Trucking Associations appealed. 
i. Supreme Court: 
1. Figure out what authority the statute confers – What does it authorize? (here it was clear on its face EPA was not supposed to consider costs), and 
2. Is there is an intelligible principle? (i.e. does the statute give enough guidance to the EPA)? (set to a limit that is requisite  → sufficient, but not more than necessary so upholds agency action)
ii. Agency cannot determine constitutionality (reversing appeals court) – if statute does not have an intelligible principle, agency does not have opportunity to determine standard on its own.

· Industrial Union v. American Petroleum Institute (The Benzene Case) (1980) ( OSHA delegation to adopt safety and health standards. OSHA construes to say safest possible level that is technologically feasible. Court interprets the statute so it would not be so broad and violate the NDD, instead interprets statute to avoid open-ended grant of power (can’t construe so broadly).
i. Problem with interpreting statute narrower than it might appear on its face: still gives another branch the power of legislature
ii. Rehnquist concurrence: 3 functions of NDD: 

1. Congress makes social policy: NDD makes Congress do its job 

2. Intelligible principle: NDD ensures that there is a legislative standard

3. Courts can test against legislative standards: courts ( ultimate review
f. Presidential Power
· Field v. Clark ( Congress cannot delegate legislative power to the President.
· Clinton v NY: He tried to use line-item veto to cancel funds that would have provided medical care to NY’s indigent. Unconstitutional b/c President not authorized to unilaterally amend Congress’ law which in essence creates a different law which Congress never voted on. Violate NDD: takes away Congress’ power.
g. Criminal Cases
· Mistretta – Congress set up 7 member commission in charge of reviewing mandatory sentencing guidelines; charge was this was unconst’l delegation and giving powers to agency

a. all on court say it is okay except Scalia (b/c commission not adjudicating)

· Loving – Court says Prez is commander-in-chief and can delegate authority to define criminal punishment

2. Exam Tips: identify the following factors:
a. Statute ( pinpoint exact language of enabling statute – what did legislature say?

b. Rules ( pinpoint exact language of rules, if any, adopted to implement/interpret statute – compare to statute

c. Other conduct of agency challenged ( an order, decision, guideline, etc.

d. Relief, if any, ordered by court ( must the delegating statute be invalidated? Redrafted? Or is particular agency action set aside?

e. No relief ( if no relief ordered, what features of delegation were most important in sustaining it?

PROCEDURAL DUE PROCESS
1. Due Process ( nor shall any state deprive any person of life, liberty, or property without due process of law
a. General Rule:

1) Is there a DP right? (liberty or property interest)
2) What process is due if gov’t wants to harm protected interest? (Goldberg, Mathews). 
· DP does not apply to rulemaking, only adjudication.   When DP applies it applies to adjudicative facts and to legislative facts (those used to formulate policy) if they are disputed in a particular case.

b. The exact procedures necessary are (1) variable, depending on the circumstances and (2) distinct from any other procedural rules that might be mandatory for the same government action (such as APA or a regulation).

i. When non-constitutional procedural rules are in place, DP analysis will often be redundant and unnecessary b/c the citizen is already adequately protected.  But DP challenge can be brought if statutory procedures are thought inadequate for fairness and accuracy.

ii. APA hearing procedures don’t apply in every agency decision; when statutes don’t apply, DP likely to be sole source of procedural protection for a citizen faced with a deprivation of a protected life, liberty, or property interest.
c. Historical Building Blocks (the Traditional Right/Privilege Distinction and its “Demise”) and The Modern Watershed
· Bailey v. Richardson (1950) ( Bailey employed by Civil Service, was discharged and reinstated.  Reinstatement was subject to conditions, including disqualification if there were reasonable grounds for a belief she was disloyal.  She was asked to answer interrogatories based on information received that she might be a member of the Communist party.  Then administrative hearing held and she denied each accusation.  She was denied reinstatement and sued, claiming denied w/o revelation by gov’t of the names of those who informed against her, etc.  

· Court – the only interest at stake is the right to employment, but this is not a property interest.  
· Cafeteria & Restaurant Workers v. McElroy (1961) ( Brawner required to turn in security badge b/c of a determination she did not meet security requirements of the Gun Factory where she worked as a cook.  S. Ct. said denial of access to site w/o hearing did not violate DP clause.
· DP clause does not require trial type hearing in every conceivable case of gov’t impairment of a private interest.  Gov’t interest is very high w/national security risks.

· Goldberg v. Kelly (1970) ( sets the end of the old PDP regime but sends mixed signals re new PDP analysis.  Welfare recipients dropped w/out hearing.  Did they have a due process right to a hearing?  Caseworker determines person isn’t eligible; supervisor reviews; can provide written documentation but no ability to present defense.  Once welfare was dropped, former recipient could have a post-termination hearing.  Issue is whether the post-termination hearing is enough to protect the property interest? DC said pre-termination is required and S. Ct. agrees b/c of the dire need of welfare recipients – “his need to concentrate upon finding the means for daily subsistence . . . adversely affects his ability to seek redress from the welfare bureaucracy.”

· Court holds governmental interests are not overriding in the welfare context, but pre-termination hearing need not take the form of a judicial or quasi-judicial trial.  An informal hearing may be acceptable – due process does not require a particular order of proof or mode of offering evidence. 
· Thus, demands of PDP are flexible and contextual.

· Criticisms ( after Goldberg, many more hearings; more people requesting them requires more employees – thus less $ to go to benefits.
· PDP required here:

· Notice, including statement of reasons; chance to present evidence and make oral presentations (including confrontation); impartial decision-maker; decision on record (to preserve judicial review) 
· Frankfurter theory ( individual suffering serious loss – “the extent to which PDP must be afforded the recipient is influenced by the extent to which he may be ‘condemned to suffer grievous loss’”
· Entitlement theory ( state has created a property right statutorily

d. What sort of interests trigger PDP Protection?
· Bd. of Regents v. Roth (1972) (  Professor hired for term of one year – needs to be notified by Feb. 1 if not coming back next year.  University decides not to renew – Roth claims he has been deprived of PDP b/c University gave no reason for non-retention or opportunity for hearing.
Court defines “liberty” & “property” and says to determine PDP need to look at nature of the interest at stake.  
i. Property ( to have a property interest in a benefit, must have more than unilateral expectation of it – must have a legitimate claim of entitlement to it.

1. Property interests are defined by existing rules or understandings that stem from an independent source such as state law.

2. If property interest is created by state action.  Property interests include “old property” (owning things) and “new property” (entitlements).

3. Here, no property interest b/c term of employment said one year contract.  Terms of contract did not make provisions for renewal.

ii. Liberty ( broad definition, but theory is that liberty interests derive from the constitution or its amendments – those interests “essential to the orderly pursuit of happiness by free men.”
1. Here, state did not make any charge against Roth that might damage his standing or association in his community.  Did not impose on him a stigma that foreclosed his freedom to take advantage of other employment opportunities.  

a. If the state had invoked regulations to bar Roth from all other public employment in state universities, this is a different case.

iii. Deprivation ( there is a distinction between being deprived of something you already have and being denied something you want but do not have.  Usually this issue is not brought up in PDP administrative cases.

· Perry v. Sindermann (1972) ( companion case to Roth.  When Sindermann’s K was not renewed, Bd of Regents issued press release claiming he had been insubordinate.  In complaint, he argued he was de facto tenured b/c of provision in the college’s faculty guide and other guidelines promulgated by Texas Univ. system.  Thus, there was a potential property interest here and court said he must be given opportunity to prove the legitimacy of his claim of such entitlement.

· Property ( An entitlement exists when the substantive law significantly limits the government’s discretion in giving out any desired benefit.  

i. For example:

1. Keeping a job – e.g., entitled to be fired only for “cause” or “just cause” or “good cause”

2. Receiving disability payments – e.g., entitled if unable to work at any existing position

ii. A person who asserts that he meets the criteria of an entitlement needs a hearing in order to prove his entitlement (i.e. Sindermann).  A person who satisfies the criteria is “eligible” and entitled to the benefit.
iii. However, a benefit that is discretionary, w/o eligibility criteria, does not create a property interest.

iv. Cases:
1. Am. Manufactures v. Sullivan (1999) ( involved Pa worker’s comp provision that authorizes insurers to withhold payments for medical treatment of injured employees until independent organization determines treatment to be reasonable and necessary.  Employees claimed due process required pre-withholding hearing.  No const’l issue b/c they only had property right in payment not the claim.
a. Fed cts do not want to be in the state admin agency business; thus, the thought of definition of property as any claim to any state agency is a huge can of worms for fed cts
2. Lujan v. G&G (2001) ( challenged Cal. Labor Code provision that permitted gov’t to withhold payments to contractor on public works project if it or any of its subs failed to comply w/code requirements.  Court says if there is a remedy available under state statutory/common law, we’re not gonna make this a constitutional issue.
a. Some revitalization of bitter w/sweet doctrine
3. Bishop v. Wood (1976) ( policeman was considered a “permanent employee” by an ordinance – ordinance said that employee could be dismissed if negligent, unfit, etc. SC deferred to the lower court & found that the job was not property.  
v. How much administrative discretion in the entitlement analysis?  Justice O’Connor’s theory (later adopted by court) – utilitarian model – DP should only come into play when there are legal standards governing discretion that are specific enough that court could substantively give ( what she wants.

1. When discretion is really broad, it’s up to agencies to implement their programs and not up to court to interfere

· Liberty ( “stigma plus” can trigger a liberty interest ( classically a discharge accompanied by public charges of dishonesty – entitled to a name-clearing hearing (refute or cross).
i. Paul v. Davis ( just stigma w/nothing else
ii. Wisconsin v. Constantineau ( this was stigma plus b/c ( could not buy alcohol as well due to signage.

2. What Type of Process is Due? A hearing . . . 
a. Mathews v. Eldridge (1976) ( determines when and what kind of hearing it should be (pre-hearing, post-hearing or abbreviated pre-hearing with a full post-hearing).  Court holds pre-termination hearing not required for cutting off social security disability benefits.
Three part balancing test:
1) Identify the importance of the interest to the private person. Is their situation desperate? Might be a de minimus exception.
2) Identify the risk that the government will make an erroneous decision to deny or deprive someone of this interests if additional procedures are not used, and identify the value of a proposed additional procedure in assessing more accuracy. In other words, if you demand a particular procedure, will proceeding w/o this procedure create a likelihood of factual error getting made?  
· To make a convincing argument, you must identify precise matters in dispute and link the requested add’l procedure to those kinds of issues.
· Here, risk of erroneous deprivation was low b/c of medical reports – oral testimony not necessarily required.  Thus, does not require a trial-type hearing . . . written briefs may be sufficient.
3) The government’s interest in avoiding hindrances to its program, and in avoiding the administrative or fiscal burdens of more or difference procedures.  

· Conserving scarce fiscal resources and administrative resources is a factor that must be weighed. 
· Pre- or post-deprivation hearing?  Focus on the impact on the three factors of holding any hearing in advance, versus postponing all hearing opportunities until later.  Most controversies revolve around demands for pre-termination/deprivation hearings.  
i. Failure to supply pre-termination hearing when required gives rise to a civil rights damage claim against the gov’t and requires decision to be re-made with proper procedures (unless ( waives)
· List of Possible factors that might be elements of a fair hearing (Judge Friendly):
i. An unbiased tribunal
ii. Notice of the proposed action and grounds asserted for it
iii. An opportunity to present reasons why the proposed action should not be taken
iv. Right to call witnesses
v. Right to know the evidence against one
vi. Right to have decision based only on the evidence presented
vii. Counsel
viii. Making of a record
ix. Statement of reasons
x. Public attendance
xi. Judicial review
· What is missing from the above?  Cross-examination.  Right to have counsel appointed.
b. Walters v. National Association of Radiation Survivors (1985)( controversy centered on opportunity for a veterans benefit applicant or recipient to obtain legal counsel in aid of presentation of a claim to the Veterans Administration, b/c code provided that atty’s fees could not exceed $10.  ( claimed the fee limitation violates DP by depriving him of representation by expert legal counsel.  Court went through Mathews test and said there was a huge gov’t interest (fiscal resources)  Because success rates handled in hearings w/o lawyers was similar to that w/lawyers, S. Ct. upheld the fee restriction as const’l.
c. The meaning of hearing
· The minimum.  At a minimum DP demands that if a person is to be finally deprived of a protected interest, there must be: (1) some kind of notice of the charges or evidence in the gov’t’s possession; (2) some chance to explain one’s side of the story; (3) an “impartial decisionmaker”; and (4) reasons given by the gov’t for the decision.
· Oral testimony not required unless disputed issue of material fact.
· Goss v. Lopez ( school is liberty interest, and suspension for 10 days is not de minimis.  However, court allows for informal, minimal process.  Education is specialized and comes up with diff’t results.  All was required was an “informal give-and-take between student and disciplinarian.”  This is an example of PDP hearing at its minimum.
· The maximum.  Goldberg purports to require nearly every procedural formality, including right to employ counsel, right to confront and cross-examine, etc.
· In figuring out what is required in a hearing, do the Mathews test and the result will come somewhere between Goss and Goldberg.
d. The Relevance of Statutory Process Terms
· Cleveland Bd. of Education v. Loudermill (1985) ( Loudermill was an employee of a school district and fired b/c he neglected to put on his application that he had been convicted of a felony.  He thought it was a misdemeanor.  He was a “classified civil servant” who could only be terminated for cause and sued alleging Ohio statute unconst’l b/c it did not provide an opportunity to respond to the charges prior to removal.  Court found there was a property interest and does Mathews balancing in determining that pre-termination process required.
i. Case is mostly cited for the notion that statute that creates an interest does not delineate the amount of const’l DP.  Overrules “bitter with the sweet,” although it has been somewhat revitalized recently.
e. The Relevance of Post-Deprivation Judicial Remedies
· North American Cold Storage v. Chicago (1908) ( you don’t need pre-deprivation hearing when there are exigent circumstances and a post-hoc remedy.
· Ingraham v. Wright (1977) ( school paddling case; court finds liberty interest in right to bodily autonomy.  Court concludes that DP does not require notice and a hearing prior to the imposition of corporal punishment in the public schools.  
IS IT ADJUDCATION OR RULEMAKING? (TO DETERMINE IF PDP APPLIES)
1. General Rules:
a. Adjudication: small number of people, individual grounds/facts, individualized nature of government action. 
b. Rulemaking: many people, not individually different, general facts
2. Londoner v. Denver (1908) ( public works assessment to pave streets and costs apportioned among individual property owners. Adjudication b/c it is individual to each property owner (each paid a different amount). State was not fixing the tax and instead was empowering a lower level agency to impose it on specific individuals.

a. (1) small number of persons (2) exceptionally affected on (3) individual grounds (resolution of individual factual questions is required).
3. Bi-Metallic Investment v. State Bd. of Equalization (1915) ( Increase in property tax affected the city. This was deemed to be rulemaking because everyone is treated the same.  This case involved application of a general rule – applied to all persons who fit a general description.
4. Differences between rulemaking and adjudication:

a. Agencies have a choice how to operate – either do rule-making or wait until someone you think has done wrong and have an adjudication.

b. Prospectivity ( legislation/rule-making must look to the future, whereas adjudication takes place on present/past facts; there are exceptions (injunctions)

c. Generality ( rule-making applies to groups whereas adjudication applies to individuals or specific situations.

d. If you have something that is general, prospective, and policy, it’s most likely appropriate for rule-making; if you have something particular, retrospective, and fact based, it’s likely adjudicative.
CHART OF ADMINISTRATIVE PROCEDURE ACT

	                 Rule Making
	Adjudication

	Informal
	All: publication -- § 552(a)(1); petitions to alter rules – § 553(e)

Substantive only: notice, participation, statement of “basis and purpose,” 30-day delay between publication and effect – § 553
	

	Formal
	Notice – § 553(b); hearing – § 556; intermediate and final decision – § 557; 30-day delay between publication and taking effect – § 553(d); publication – § 552(a)(1); petitions to alter rules – § 553(e)

Only applies if the statute that sets up the agency says “When rules are required by statute to be made on the record after opportunity for agency hearing”
	Notice, informal settlement; separation of functions – § 554; hearing – § 556, intermediate and final decision – § 557; declaratory orders – § 554(e)


INFORMAL RULEMAKING

5 U.S.C. § 553
(a) This section applies, according to the provisions thereof, except to the extent that there is involved--

(1) a military or foreign affairs function of the United States; or
(2) a matter relating to agency management or personnel or to public property, loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published in the Federal Register, unless persons subject thereto are named and either personally served or otherwise have actual notice thereof in accordance with law. The notice shall include--
(1) a statement of the time, place, and nature of public rule making proceedings;
(2) reference to the legal authority under which the rule is proposed; and

(3) either the terms or substance of the proposed rule or a description of the subjects and issues involved.

Except when notice or hearing is required by statute, this subsection does not apply--
(A) to interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice; or
(B) when the agency for good cause finds (and incorporates the finding and a brief statement of reasons therefor in the rules issued) that notice and public procedure thereon are impracticable, unnecessary (changes technical or trivial), or contrary to the public interest (urgency grounds).
(c) After notice required by this section, the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation. After consideration of the relevant matter presented, the agency shall incorporate in the rules adopted a concise general statement of their basis and purpose. When rules are required by statute to be made on the record after opportunity for an agency hearing, sections 556 and 557of this title apply instead of this subsection.
(d) The required publication or service of a substantive rule shall be made not less than 30 days before its effective date, except--
(1) a substantive rule which grants or recognizes an exemption or relieves a restriction;
(2) interpretative rules and statements of policy; or

(3) as otherwise provided by the agency for good cause found and published with the rule.

(e) Each agency shall give an interested person the right to petition for the issuance, amendment, or repeal of a rule.
1. Authority to Make a Rule

a. General Rule:

§551(4): whole or a part of an agency statement of general or particular applicability and future effect. In general, agency allowed to make substantive and procedural rules as long as it’s in the context of the enabling statute.
b. Key aspects of informal rulemaking
· Agencies need to consider all appropriate information and have express recital saying it has been considered

· Agencies are supposed to incorporate a “concise general statement of the basis and purpose of rules” – § 553(c)

· Congress must authorize agency regulations.  Non-legislative rules are policy statements, guidelines, brochures (useful information to the public).
· Freedom of Information Act ( a great tool for people trying to challenge the work of a government agency
FLOW OF INFORMAL RULEMAKING

	ACTORS
	STAGE

(in chronological order)
	RELEVANT APA DIRECTIVES

	General public

Regulated group

Agency staff/head
	Idea for Rulemaking
	5 U.S.C. § 553(e)

	Agency staff/head

Office of Management and Budget (OMB)
	Decision to Undertake
	Executive Order 12866

	Agency staff
OMB

Regulated group

Potential beneficiaries
	Formulation of Proposal 
(triggers application of § 553 procedures)
	5 U.S.C. § 553(a): 

This section is n/a to 

(1) military or foreign affairs functions or 

(2) management, personnel or proprietary matters

	Agency staff
	Notice of Proposed Rulemaking

	5 U.S.C. § 553(b):  3 necessary components of notice
See § 553(b) (A) and (B) for exceptions

	Public
Regulated bodies

Other agencies
	Comment Period
	5 U.S.C. § 553(c), Sentence 1

	Agency staff
OMB
	Agency consideration of comments (rulemaking hearing is held)
	5 U.S.C. § 553(c), Sentence 2

	
	[Second Round comments and consideration]


	

	Agency staff/head
	Publication of Final Rule
	5 U.S.C. § 553(c), Sentence 2:
Final rule must be accompanied by an explanatory statement

5 U.S.C. § 553(d):

Publication must be made 30 days before rule’s effective date (delayed effectiveness).  See (d))(1) – (3) for exceptions

5 U.S.C. § 552(a)(1):

5 classes of items to be published include:

(C) rules of procedure, …[and]

(D) substantive rules of general applicability adopted as authorized by law, and statement of general policy/interpretations  of general applicability.

5 U.S.C. § 552(a)(2):
Publication not req’d for (A) final opinions; (B) statements of policy and interpretations not published in FR, etc.


2. Procedures that must be used
a. Sugar Cane Growers v. Veneman (DC Cir 2002) ( in 2000, Dept of Agric initiated Payment in Kind program – Sugar Cane Growers brought suit alleging gov’t failed to have notice and comment period before rulemaking.  Court holds that gov’t violated APA.
i. Agencies, when making a rule or regulation must use notice and comment procedures.
ii. This was not under the exemption related to “public property, loans, grants, benefits, or contracts.”  Most agencies have said they are not going to follow this exemption.

b. Vermont Yankee v. NRDC (1978) ( Atomic Energy Commission conducted a rulemaking proceeding to determine how the nuclear waste storage issue should be resolved in licensing proceedings. AEC ignored the waste disposal problem based on a report by a member the AEC staff. AEC refused to allow cross examination. Court says is acceptable for agency not to allow cross: Congress intended that the discretion of the agencies and not that of the courts should be exercised in determining when extra procedural devices should be employed.  S. Ct. holds that the APA sets minimum rules and courts are not free to set additional procedural requirements onto agencies.
i. If we let judges after the fact go back and say “you should have done this and that,” it will force agencies to be overly procedural.  This will not be of the best interest of agencies or public.  

ii. There’s a limit to what the court can review procedurally, but it can review rulemaking based in substance – in light of the administrative record.

iii. EXCEPTIONS:

1. If the agency by its own rules requires more procedure, the court can require the agency to follow those rules.

2. Where an agency has done an unjustified departure from a well settled procedure, the court might step in.

iv. If a substantive statute that creates agency’s rulemaking authority requires more than § 553 requires, we have “hybrid rulemaking.”

v. This decision focused litigation more on the substance of agency action rather than procedures.
3. Notice and Comment

a. General Rule:

§553(b)[Notice]: general notice of a proposed rule shall be published in the Federal Register and shall include 1) statement of the time, place, and nature of public rule making proceedings 2) reference to the legal authority under which the rule is proposed 3) either the terms or substance of the proposed rule or a description of the subjects and issues involved. 
· Doesn’t apply to: A) interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice B) when agency with good cause finds notice is impracticable
§553(c)[Comment]: after notice, the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation. After consideration, the agency shall incorporate in the rules a concise general statement of their basis and purpose.
b. What does Notice have to include?
· NRDC v. EPA (9th Cir. 2002) ( EPA recognized debris from rafts at log transfer facilities (LTFs) as pollutant under Clean Water Act.  EPA instituted permit system.  It decided to change the “zone” in which you would be allowed to dump debris.  Initial proposal said zones would be up to one acre but added enforcement provisions that said it would probably permit larger areas.  This was made public for comment. Later, the final draft placed no specific size limit on zones of deposit.   Two permits were issued, both incorporating this project-area zone of deposit definition.  NRDC sues saying we got notice, but not of rule that was passed.
i. Court ( a final rule which departs from a proposed rule must be a logical outgrowth of the proposed rule.  The essential inquiry focuses on whether interested parties reasonably could have anticipated the final rulemaking from the draft permit.
ii. The standard to use:
1. Propose notice must fairly apprise interested persons to the subjects and issues before the agency;

2. Final rule need not be identical to the draft; but

3. Final rule must be a logical outgrowth of the proposed rule.

iii. To get around Vermont Yankee, court says all we are doing is interpreting language in § 553.  Almost everyone thinks this is an appropriate expansion of § 553.

c. Comment
· Participation through “submission of written data, views or arguments with or without opportunity for oral presentation.”
· US v. Nova Scotia Food Products (2d Cir. 1977) ( After an outbreak of botulism, FDA responded by proposing rule for all fish, and published notice.  ( (Nova Scotia), a seller of whitefish, complained saying a general rule would defeat the whole purpose and destroy their business.  FDA issued rule anyway and Nova Scotia violated it.  US sought injunction to keep ( from manufacturing the whitefish.  ( said rule was invalid b/c FDA failed to disclose their scientific data.  
i. Court struck down injunction b/c agency failed to provide data.  When an agency has no special expertise, data should be given out to public for comment.

1. May not be reasonable when dealing w/national security or other interested parties are supplying data.

ii. When an agency is basing a decision on science and when science is not completely developed, the agency should reveal the data.  Agency has the burden to articulate/disclose scientific data they are relying on as a basis for the rule.
iii. How does this survive Vermont Yankee?

1. general idea that participate is broad; if you don’t know what is being relied on, then it’s not effective;

2. under FOIA, you could easily get the scientific docs anyway; this is indication from Congress that agencies should be forthcoming w/docs

3. judicial review argument ( court cannot do substantive judicial review unless there is sufficient disclosure. 


· What is a rule-making record?
i. Center for Auto Safety v. FHA (DC Cir 1992) ( initially FHA req’d states the inspect bridges every 2 years; in 1988 they changed rule and said you can ask for exemption.  They failed to put in the record three draft studies about how bridges deteriorate. When rule challenged in court, they tried to show that they used studies as basis for rule.  Judge (Clarence) Thomas – this is not appropriate:

1. A record is everything properly placed in evidence [at the administrative stage] under general rules of admissibility.
d. Concise General Statement of Basis and Purpose
· Independent U.S. Tanker v. Dole (DC Cir 1987) ( Congress authorized gov’t to subsidize merchant marine ships in international commerce.  Domestic ships not subsidized but protected under Jones Act.  When Trans-Atlantic Pipeline built, there was more need than domestic ships could accommodate.  Dept. of Transportation (DOT) proposed rule that would allow merchant marine ships to engage in domestic commerce if they repaid subsidies.  
i. Court ( rule is within DOT’s authority, but action was arb & capricious b/c of failure to set forth an adequate statement of basis and purpose for the rule.

ii. The statement should indicate the major issues of policy that were raised in the proceedings and explain why the agency decided to respond to these issues as it did, particularly in light of the statutory objectives that the rule must serve.
1. here, the statement said things like “The Department belives that the [rule] will benefit the U.S. Merchant Marine.”

· Why should agencies be explicit?

i. So courts can better review agency action

ii. We want agencies to have good reasons for their decisions

· Rulemaking process has become much more interactive.  Notice ( what is rule going to ultimately look like; you must provide basis for rule and tie it to statute, including data used to draft rule.

· Finding and Reasons: APA requires “basis” ( 1) what major issues of policy were raised 2) why the agency reacted as it did 3) how and why it reacted to important, material comments

e. Exception ( § 553(b)(B) – when agency for good cause finds . . . 
· Utility Solid Waste Activities Group v. EPA (DC Cir 2000) ( claim that EPA failed to file notice/comment portions of § 553.  Basically, EPA made a mistake and put in the wrong #s to the rule.  They just decided to fix in instead of giving/notice comment.  Court does not agree that EPA has inherent power to fix technical errors.
i. Internet notice is not sufficient substitute for publication in Federal Register.

ii. “Good cause” ( should be limited to emergency situations.

iii. The “impracticable” exception ( when agency finds due and timely execution of its functions would be impeded by the notice requirements

1. such as when a safety investigation shows that a new safety rule must be put into place ASAP

iv. The “unnecessary” exception ( refers to issuance of a minor rule in which the public is not particularly interested. 

f. Exception ( § 553(b)(A) – quasi-legislative rules and other things that you don’t need a rulemaking for:
i. Interpretive guidelines

ii. Policy statements

iii. Opinion letters

iv. Advisory opinions

· These do not have binding effect of law, but they do get deference (Skidmore v. Swift)

g. The Decision Process in Rulemaking – after the comments are in – Ex Parte Communications
· HBO v. FCC (DC Cir 1977) ( FCC was deciding whether to make changes on how they treat pay cable channels.  Court basically said that under § 553 rulemaking, ex parte communications that are not made part of public record are not allowed.  This holding is not really followed anymore
· Sangamon Valley TV v. US (DC Cir 1959) ( same result as HBO, but the issue was who was going to get a TV channel license; there, the situation was more like an adjudication.

i. This is adjudication masquerading as rulemaking

· Fear of ex parte communications:

i. Potentially only one side doing the communicating;

ii. Fear of capture

· General rule now ( if there are ex parte contacts, they need to be disclosed to the public.
i. Court has said that even the President can contact agency and tell them what he thinks they should do.

ii. Most important point – this is legislative process, not adjudication.

h. What Is Needed to Publish

· §552(a)(1) → agencies must publish in the federal register (D): substantive rules of general applicability adopted as authorized by law, and statements of general policy or interpretations of general applicability formulated and adopted by the agency (E) amendments.

· Complaining member must be relieved of the effect of an unpublished rule but only if the rule 1) was required to be published and 2) adversely affected 3) his or her substantive rights.

· FORMAL RULEMAKING ( this is very rare.  Only applies if the statute that sets up the agency says “When rules are required by statute to be made on the record after opportunity for agency hearing.”  

· Formal rulemaking is rulemaking that comes into play when rules can be changed only after an on the record hearing. 
ADJUDICATION
FORMAL ADJUDICATION
1. APA: When Does it Apply
a. General Rule:

§554(a): this section applies in every case of adjudication required by statute to be determined on the record after opportunity for agency hearing. Either formal adjudication will apply or nothing, so go to DP.

Other relevant statutes: §556 (formal hearings) and §557 (ALJ)
FLOW OF FORMAL ADJUDICATION IN AGENCY SETTING
	ACTORS
	STAGE

(in chronological order)
	RELEVANT APA DIRECTIVES

	Interested public

License applicant

Enforcement staff
	Initiating Event
	

	Agency Staff

Investigatory subject
	Investigation
	5 U.S.C. § 555(c)-(d)

	Agency staff or head

Parties
	Decision to go forward/notice
	5 U.S.C. §§ 554, 558

	Parties

Agency staff

ALJ
	Pre-hearing
	5 U.S.C. §§ 554, 555, 557(d)

	Parties

Agency staff

ALJ
	Hearing
	5 U.S.C. §§ 554(c)-(d), 556, 557(d)

	ALJ or responsible official
	Decision
	5 U.S.C. § 554(d), 557, 558

	Parties

Agency staff

Agency head or board
	Review
	5 U.S.C. § 557

	Agency head or board
	Decision on Review
	5 U.S.C. § 557


b. What Is “On the Record”
· Look to enabling act to find “on the record.”

· Dominion Energy v. Johnson (1st Cir. 2006) – overrules Seacoast, which held that if the statute is not clear, court will require formal adjudication.  After Chevron, the law changed.  Dominion Energy alleged EPA failed to perform a non-discretionary duty when it refused to grant a request for a formal evidentiary hearing after issuing a proposed National Pollution Discharge Elimination System permit.  The relevant statute said EPA must offer an “opportunity for public hearing.”  Now with Chevron two-step, EPA advanced proposal to eliminate formal evidentiary hearings in NPDES permitting process.  It denied Dominion’s request for a hearing.  Consequently, now court must defer to interpretation of vague statutes as long as reasonable.
i. Chevron two-step:

1. is Congress clear?  If so, agency and courts must follow Congress
2. if not and an agency’s interpretation of statute is reasonable, court must defer to that interpretation.
ii. Another reason for deference ( agencies are the experts.

iii. Perhaps if there is a factual dispute where credibility is at issue (i.e. evidentiary hearing will make a difference), then maybe we want the hearing.  But if there is something that can be resolved on paper, then maybe credibility/cross-examination is not required.

1. Agency is in best position to make this determination.

c. Important sections of the APA re: adjudication:  

· § 554(a) – also lists exceptions to requirements of adjudication ( This section applies, according to the provisions thereof, in every case of adjudication required by statute to be determined on the record after opportunity for an agency hearing, except to the extent that there is involved—
(1) a matter subject to a subsequent trial of the law and the facts de novo in a court;
(2) the selection or tenure of an employee, except an administrative law judge appointed under section 3105 of this title;

(3) proceedings in which decisions rest solely on inspections, tests, or elections;

(4) the conduct of military or foreign affairs functions;

(5) cases in which an agency is acting as an agent for a court; or

(6) the certification of worker representatives.

· § 554(b) – notice requirement ( Persons entitled to notice of an agency hearing shall be timely informed of—
(1) the time, place, and nature of the hearing;

(2) the legal authority and jurisdiction under which the hearing is to be held; and

(3) the matters of fact and law asserted.

· § 554(c) – The agency shall give all interested parties opportunity for—
(1) the submission and consideration of facts, arguments, offers of settlement, or proposals of adjustment when time, the nature of the proceeding, and the public interest permit; and
(2) to the extent that the parties are unable so to determine a controversy by consent, hearing and decision on notice and in accordance with sections 556 and 557 of this title.

· § 556 – how the hearing proceeds (applies to rulemaking hearings and adjudication hearings)
(b) There shall preside at the taking of evidence—

(1) the agency;

(2) one or more members of the body which comprises the agency; or

(3) one or more administrative law judges appointed under section 3105 of this title.


(c) Subject to published rules of the agency and within its powers, employees presiding at hearings may—

(1) administer oaths and affirmations;

(2) issue subpoenas authorized by law;

(3) rule on offers of proof and receive relevant evidence;

(4) take depositions or have depositions taken when the ends of justice would be served;

(5) regulate the course of the hearing;

(6) hold conferences for the settlement or simplification of the issues by consent of the parties or by the use of alternative means of dispute resolution as provided in subchapter IV of this chapter;

(7) inform the parties as to the availability of one or more alternative means of dispute resolution, and encourage use of such methods;

(8) require the attendance at any conference held pursuant to paragraph (6) of at least one representative of each party who has authority to negotiate concerning resolution of issues in controversy;

(9) dispose of procedural requests or similar matters;

(10) make or recommend decisions in accordance with section 557 of this title; and

(11) take other action authorized by agency rule consistent with this subchapter.


(d) Except as otherwise provided by statute, the proponent of a rule or order has the burden of proof. Any oral or documentary evidence may be received, but the agency as a matter of policy shall provide for the exclusion of irrelevant, immaterial, or unduly repetitious evidence. A sanction may not be imposed or rule or order issued except on consideration of the whole record or those parts thereof cited by a party and supported by and in accordance with the reliable, probative, and substantial evidence. The agency may, to the extent consistent with the interests of justice and the policy of the underlying statutes administered by the agency, consider a violation of section 557(d) of this title sufficient grounds for a decision adverse to a party who has knowingly committed such violation or knowingly caused such violation to occur. A party is entitled to present his case or defense by oral or documentary evidence, to submit rebuttal evidence, and to conduct such cross-examination as may be required for a full and true disclosure of the facts. In rule making or determining claims for money or benefits or applications for initial licenses an agency may, when a party will not be prejudiced thereby, adopt procedures for the submission of all or part of the evidence in written form.

(e) The transcript of testimony and exhibits, together with all papers and requests filed in the proceeding, constitutes the exclusive record for decision in accordance with section 557 of this title and, on payment of lawfully prescribed costs, shall be made available to the parties. When an agency decision rests on official notice of a material fact not appearing in the evidence in the record, a party is entitled, on timely request, to an opportunity to show the contrary.

d. Who is entitled to participate?
· In terms of rule-making, we have the idea that everyone gets to participate (notice & comment).  But, adjudication different b/c we compare it to a trial, where there are specific rules on who can intervene and how.
· Church of Christ v. FCC (DC Cir 1966) ( appeal from decision of FCC granting to Intervenor a one-year renewal of its license to operate a TV station.  Issue was whether representatives of listening public have standing to intervene in a license renewal proceeding.  Appellants tried to intervene at FCC and present evidence opposing renewal and FCC denied that ability based on lack of standing.
i. Court holds that in order to safeguard public interest in broadcasting, some “audience participation” must be allowed in license renewal proceedings.  FCC can avoid such results by developing appropriate regulations by rulemaking, such as rules for determining which community representatives are allowed to participate, etc.
· National Welfare Rights Org v. Finch (DC Cir 1970) ( stands for the notion that it’s important for people to be able to participate in administrative process b/c you can only get judicial review of things raised during administrative proceedings.

· Envirocare v. Nuclear Regulatory Comm’n (DC Cir 1999) ( Envirocare was licensed to dispose of radioactive material from off-site sources.  Other companies sought to do this, but Envirocare sought to intervene in their license applications.  Atomic Energy Act stated that “the Commission shall grant a hearing upon the request of any person whose interest may be affected by the proceeding…”
i. Court interprets language of AEA to mean that competitors who allege only economic injury are excluded from class of persons entitled to intervene in license proceedings.

· Intervention at agency level shouldn’t be treated as same as judicial level.

i. Ways of looking at intervention in agency adjudications based on type of adjudication:

1. If between one party and government, then maybe allow for narrower intervention

a. Maybe only allow broad intervention if agency is doing adjudication as first step – precedent setting in that they are going after one company & if succeed they will go after others

2. If results of adjudication could have broad consequences, maybe broader intervention is the way to go.
2. Evidentiary Rules in Administrative Proceedings
a. Administrative notice
· Castro-Villagra v. INS (9th Cir. 1992) ( Petitioners sought asylum in US, claiming they had fear of persecution by Sandinistas in Nicaragua.  Despite the election of a new president and parliamentary majority, Sandinistas still controlled army and police.  Still, Board of Immigration Appeals based decision refusing asylum on election, which occurred after record and briefs; they took administrative notice of fact that Sandinistas no longer controlled gov’t.
· Scope of notice is broader in administrative cases than in judicial cases; especially with adjudicative facts.

· Rule of convenience ( ALJ should take notice of adjudicative facts whenever the ALJ at the hearing knows of information that will be useful in making the decision.  However, problem arises when petitioner is denied a fair opportunity to rebut the proposition of which notice is taken.

· Three issues regarding notice:

· (1) whether notice may be taken at all (if legislative, there’s no doubt it can be)

· (2) whether warning must be given before notice taken

· (3) whether rebuttal evidence must be allowed against the proposition of which notice is taken

· Agency should have discretion regarding these three issues.  In analyzing whether discretion was abused by a court in taking notice, look at following factors…Whether the facts at issue are:

· (1) narrow and specific or broad and general;

· (2) central or peripheral;

· (3) readily accepted or controversial;

· (4) purely factual or mixed with judgment, policy or political preference;

· (5) readily provable or provable only with difficulty or not at all; or

· (6) facts about the parties or facts unrelated to them.

· Differences between adjudicative and legislative facts:

· Adjudicative facts ( those to which the law is applied in the process of adjudication.  They are the facts that normally go to the jury in a jury case.  They relate to the parties, their activities, their properties, etc.

· Legislative facts ( those which help the tribunal to determine the content of law and policy and to exercise its judgment or discretion in determining what course of action to take.  Ordinarily general and do not concern the immediate parties.

· Comparison of FRE and regulations governing evidentiary decision-making by agencies:

· 243 or 280 regulations make no reference to FRE

· Standards are different in admin agencies, in comparison to FRE

b. The Hearsay Rule and Administrative Hearings:

· § 556(d) ( any oral or documentary evidence received . . . the agency can exclude irrelevant, immaterial, or unduly repetitious evidence.

i. Thus agency has enormous discretion.  Hearsay rule does not apply in agency adjudications.

· Hearsay can still be substantial evidence [Richardson v. Perales (1971)]

i. But there’s a strong argument that if all you have is uncorroborated hearsay, that’s not substantial evidence.

c. The Requirement of Findings
· Armstrong v. Commodity Futures Trading Comm’n (3d Cir. 1993) ( Armstrong charged with failing to register properly and failing to make proper disclosures to clients.  Armstrong argues that commission failed to include in the record an adequate “statement of . . . findings and conclusions, and the reasons or basis therefore, on all the material issues of fact, law, or discretion presented on the record,” as required by 5 U.S.C. § 557(c).
· The comm’n did not clearly adopt the ALJ’s opinion ( said the ALJ reached a “substantially correct” result.  This was insufficient b/c it did not permit intelligent appellate review.

· Conclusory statements will not be sufficient [McElroy v. FCC (DC Cir 1993)].

d. The Impact of Multiple Roles
· Most admin agencies carry out multiple functions – investigators, enforcers and rule-makers as well as adjudicators.  There is one top official and below him/her there are many units.  

· FTC v. Cement Institute (1948) ( issue was does official exposure to commissioner as to particular facts (of companies that are parties to adjudication) raise difficulties?  Cement Institute, an unincorporated trade association charged that the FTC had previously prejudged the issues and was prejudged and biased against the Portland cement industry generally. Court refused claim even though ( introduced numerous exhibits to support these charges.

i. Test for bias of administrative adjudicators ( whether they have an “unalterably closed mind”
1. this is usually when someone has a personal issue, such as:
a. a pecuniary interest in the outcome or

b. he/she has been the target of personal abuse or criticism by the party before him/her.

· Withrow v. Larkin (1975) ( Larkin was charged with performing abortions when they were criminal acts.  He sought to restrain the state medical board hearing, alleging it violated constitution b/c they were investigating and adjudicating and were thus not impartial.  
i. However, court rejects the idea that combination of judging and investigating violates DP.  The risk of bias in administrative adjudication has a difficult burden to carry, as there is a presumption that adjudicators in an administrative agency are honest and have integrity.
ii. The court does not want to tell agencies that they have to adopt a certain structure.  The risk of bias in administrative adjudication has a difficult burden to carry, as there is a presumption that adjudicators in an administrative agency are honest and have integrity.

· Rule of Necessity ( if there is a problem with bias, sometimes adjudicators must still make the decision ( actual disqualification of a member of a court of last resort will not excuse such member from performing his duty if failure to do so would result in a denial of a litigant’s const’l right to have a question, properly presented to such court, adjudicated.

· General rule is that agency heads or agencies can both adjudicate and investigate cases.  But there may be circumstances where either there is a financial or personal interest that means you should be disqualified, or where it’s clear you have pre-judged or have an “unalterably closed mind”
i. Even if there is a biased interest, we may still allow agency to proceed under a rule of necessity (or make agency head disqualify him/herself)
1. Texaco v. FTC (DC Cir 1964) ( Chairman of FTC made speech regarding anti-trust investigations to the National Congress of Petroleum Retailers.  Court of Appeals concluded that he had “plainly reveal[ed] that he had already concluded that Texaco” violated the law.

ii. If there is an alternative hearing body available, you don’t have a rule of necessity problem, but in smaller agencies there usually isn’t another board.

1. There a few states which provide that if there is a disqualification it goes to a superior court judge.

e. Ex Parte Contacts
· There are not supposed to be ex parte communications in adjudications.  It’s okay in rule-making but not in adjudication b/c DP demands an unbiased, impartial decision-maker.

i. 5 U.S.C. § 557(d)(1) 
(A) no interested person outside the agency shall make ex parte communication relevant to the merits of the proceeding (relevant to the particular facts of the actual proceeding before the agency)

(B) no person in the agency should talk to an interested person outside the agency

(C) if ex parte communications occur, they must be disclosed on the record
· Prof. Air Traffic Controllers Org. (PATCO) v. FLRA (DC Cir 1982) ( there was an illegal strike by air traffic controllers and the agency was gonna revoke exclusive recognition status.  
i. Three members on commission – Frazier, Applewhite, and Haughton – engaged in ex parte communications
1. Applewhite meeting w/FLRA Gen. Counsel.  Name PATCO never mentioned, nor are facts of case.  But part of meeting implicitly focused on PATCO.  The ALJ says this meeting had no evidence of any impact on decision.

2. Sec. of Transp. Calls Frazier and Applewhite and asks to expedite the case.  Applewhite tells Sec. he has to follow the rules in filing motion to modify time limits.
3. Applewhite has dinner with Exec. Council of AFL-CIO, a friend, who admits that part of reason for having dinner was to argue his position.  But he didn’t tell Applewhite this is why he wanted to have dinner.  Frazier finds out and goes to FBI.  Court says this was inappropriate but had no impact b/c Applewhite voted opposite way this guy wanted.  
a. Had Applewhite voted the other way, this probably would have had a diff’t outcome.

ii. Two remedies for improper ex parte communications:
1. Disclosure of communication and its content

2. Violating party must show cause why his claim or interest in the proceeding should not be dismissed.   

iii. Improper ex parte communications, even when undisclosed during agency proceedings, do not necessarily void an agency decision:
1. Court must consider whether, as a result of the improper ex parte communications, the agency’s decision-making process was tainted so as to make the judgment of the agency unfair.

iv. Interested person ( any individual or other person with an interest in the agency proceeding that is greater than the general interest the public as a whole may have.
· Portland Audobon Soc’y v. Endangered Species Committee (9th Cir. 1993) ( committee of 7 members deciding whether timber sales should be given an exemption under Endangered Species Act – this would occur after a process based on a record complied in an on-the-record hearing before an ALJ.  White House wanted an exemption and told committee members.

i. Court says that President is an interested person in the meaning of § 557(d)(1) and remands case.  

ii. Criticism – isn’t President an interested person in all agency proceedings?

iii. How to apply case?  If someone from Congress or White House calls an agency to know the status of the adjudication, this is okay; but not if they are trying to influence decision.

1. Still, court is not going to rule White House communication improper unless there is really strong evidence against them.

· Pillsbury v. FTC (5th Cir. 1966) ( Pillsbury acquired flour millers and FTC filed complaint alleging the acquisition was anti-competitive.  The trial examiner dismissed the complaint and the FTC reinstated it.  But, the Senate Judiciary Committee was not happy with their interpretation of the basis for reinstating the complaint and called a hearing.  At the hearing, the commissioner announced he would have to disqualify himself from enforcement action.  Court holds that this hearing was an improper intrusion and violated impartiality.

i. This is not followed – we want Congress to have hearings.  The case is used for the theory that there must be decorum and regularity in oversight proceedings
1. Cal. ex rel. State Water Board v. FERC (9th Cir. 1992) – Rep. Dingell got FERC to change their mind on a license application and this is deemed okay by the court.  They say it doesn’t rise to level of undue congressional influence as Pillsbury. 
INFORMAL ADJUDICATION
1. 5 U.S.C. § 555 – governing statute.  Congress hasn’t done anything to improve on the wording of this statute, which is not well drafted, even though 90% of what agencies do is informal adjudication.  
a. Basically, you’re entitled to notice and a brief statement of the grounds for denial within a reasonable time.

i. Even a year might be a reasonable time [Friends of the Bow v. Thompson] – goes to idea that informal adjudication must met minimum standards.
2. Pension Benefit Guaranty Corp. v. LTV Corp. (1990) ( PBGC, a US gov’t corporation protecting pension benefits, is treated as an agency when acting pursuant to ERISA.  In LTV’s reorganization it negotiated new pension arrangements with PBGC and then acted to restore plans it had previously terminated.  After an informal adjudication, which included meetings, LTV refused to comply with decision.  Court said everything PBGC did in reinstating LTV’s old pension plan was fine, thus reversing lower courts.  
a. Court applies Vermont Yankee to informal adjudication – just like rule-making – and court cannot add additional procedural requirements that have no basis in the APA.
CHOICE OF RULE-MAKING OR ADJUDICATION
1. Removing from Adjudication to Rulemaking

a. General rule ( agencies have a choice to do either rule-making or adjudication.

b. SEC v. Chenery (1947) ( PUHC Act gave power to SEC to break up capital structures of utility companies.  Act required SEC to take action necessary to limit operations of utilities under this structure (or utilities could propose voluntary plans).  Chenerys attempted voluntary reorganization under a plan in which they would retain substantial role in reorganization.  In Chenery I, court said SEC’s order (refusing Chenery’s plan) could not be sustained and that a reviewing court “in dealing with a determination or judgment which an administrative agency alone is authorized to make, must judge the propriety of such action solely by the grounds invoked by the agency.”  When it came back this time around, they said SEC was not explicitly required to go through rule-making process.
· When choosing between rule-making an ad hoc litigation, courts tend to defer to discretion of agency – let the agency decide.
· (1) agency action is judged solely on the grounds invoked by agency
· Unless they interpret court opinions (they do not have expertise in this)

· (2) the agency needs to set forth basis with enough clarity to be understandable.  
· If no clear basis, court must remand.
· If remanded, agency has a few choices ( (1) conduct add’l investigation; (2) do nothing; (3) justify order on equitable principles

c. Advantages and downsides of rulemaking
i. Advantages:

1. global solution – preferred in filling statutory gaps

2. greater control over issue

3. rules in adjudication fit the facts of that adjudication

4. rulemaking is more transparent

ii. Disadvantages:

1. could create a huge amount of work

2. less flexible

3. courts find rule-making more susceptible to intense judicial scrutiny

d. Using Adjudication for Policy-Making
· Bell Aerospace v. NLRB (1974) ( NLRB has discretion to do either adjudication or rule-making and that it is okay that it applies only prospectively even though its adjudication.  2d Circuit determined that NLRB significantly altered a pre-existing rule (allowing buyers to unionize) and that adjudication was not appropriate to do this in this instance.  Court holds that NLRB is not precluded from announcing new principles in adjudicative proceedings.  There may be situations, however, where Board’s reliance on adjudication would amount to an abuse of discretion.
i. After this case, there is general consensus that agencies have carte blanche to decide whether to adjudicate or make rules.  There has been a reversal for abuse of discretion under similar facts only 3 times.

e. Retrospectivity
· Epilepsy Foundation v. NLRB (DC Cir 2001) ( Foundation challenged NLRB decision that it had committed unfair labor practices.  Over the years, agency had vacillated over whether the Supreme Court case US v. Weingarten entitled a non-union employee to have a union representative at an investigatory interview.   Court says that NLRB can change its mind w/changing compositions of the board, as long as interpretation is reasonable.
· Foundation argues that NLRB’s interpretation should not be applied retroactively to them and court agrees.  Fairness is the key to permissible retroactivity, especially when there is a reliance problem.

JUDICIAL REVIEW

5 U.S.C. § 706.  Scope of Review.

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms of an agency action. The reviewing court shall--

(1) compel agency action unlawfully withheld or unreasonably delayed; and
(2) hold unlawful and set aside agency action, findings, and conclusions found to be—

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;
(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; (ultra vires
(D) without observance of procedure required by law;
(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise reviewed on the record of an agency hearing provided by statute; or
(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.
In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a party, and due account shall be taken of the rule of prejudicial error.

Judicial Review in general . . . 
· Courts usually substitute judgment on the kind of questions of law that are within their special competence, but on other questions they limit themselves to deciding reasonableness; they do not clarify the meaning of reasonableness but retain full discretion in each case to stretch it in either direction.   [Kenneth C. Davis]
· The baseline norm of legal regularity ( we expect agencies to act in a consistent and regular way; if court sees agencies not doing this, more likely to give the action a closer look.  When an agency wants to change its mind, it should do it openly and justify the approach.  If no justification for change in policy, agency action likely to be held as arbitrary and capricious.
1. Review of Agency Factual Determinations
a. Substantial Evidence On the Whole Record
· If the agency action resulted from a formal adjudication or is reviewed on the record of an agency hearing provided by statute, the court determines whether the agency’s factual finding or premise is supported by substantial evidence in the record as a whole.

· This level of review is somewhat less intense than that employed when appellate courts review trial court findings of fact

b. Universal Camera v. NLRB (1951) ( employee was terminated and alleges it was b/c he testified before the NLRB. Company claimed he was insubordinate because he accused a manager of drunkenness. Hearing examiner finds for the company. NLRB reverses without explanation.
· Substantial Evidence ( such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  
i. What does this mean?  Maybe enough to send it to the jury.
· Court holds that in review of factual determinations by an agency, courts must look at the record as a whole; all of the evidence, including its credibility (substance of testimony). 
· However, evidence supporting a conclusion may be less substantial when an impartial, experienced ALJ who has observed the witnesses and lived with the case has drawn conclusions different from the agency’s than when he has reached the same conclusion.

i. When an agency is reviewing an ALJ’s decision, the agency has all its power and is not using a court-like standard of review.  The ALJ’s findings become part of the record, and his/her determination of credibility of witnesses is very important.

ii. Court will weight the findings of who saw, heard witnesses in determining whether or not there was substantial evidence.

· Contrast with clearly erroneous standard ( reviewing judge looks at trial court judge (rather than agency) to determine if he has a “definite and firm conviction” that an error has been committed.  More strict than substantial evidence.  [Dickinson v. Zurko (1999)]
· What is in the record?

i. File of materials that agency maintains as exclusive basis for its decision; or if no file is maintained, it consists of all unprivileged materials that were actively considered by the agency or its staff in connection with the action under review.

c. Allentown Mack v. NLRB (1998) ( NLRB had held that employer who believes an incumbent union no longer enjoys the support of employees could conduct an internal poll of employee support for union if it had a “good faith reasonable doubt” about the union’s majority support.  ALJ and NLRB said Allentown Mack did not have such objective reasonable doubt.  Court looks at whether NLRB’s conclusion supported by substantial evidence.

· Court ( actually reverses NLRB and says there was substantial evidence for Allentown Mack to have a genuine, reasonable uncertainty about whether union still had majority support.  

· Seems like court is going past what it is supposed to do, but case emphasizes fact that not every substantial evidence review is affirmed.
d. Rationales for substantial evidence: 
1. Those subject to agency authority are entitled to be judged on the real facts; no irrationality, spite, etc.  The substantial evidence rule will protect against prejudice (a DP type approach)

2. Keeps agencies in lawful bounds.

2. Review of Agency Determinations Beyond the Facts (Application of Law to Facts – mixed questions)
a. NLRB v. Hearst (1944) ( LA newspapers refused to recognize newsboys as employees and thus refused to collectively bargain.  The full-time newsboys took the case before the NLRB, who said they are employees and should be recognized as a union.  Court turned to legislative history in defining employee (not to state law b/c of differences between states).  But then said resolving question of employee “belongs to the usual administrative routine.” 
· Application of broad statutory terms to facts is treated similarly to questions of fact.  Thus, there is deference to the agency.

· Factors to look at in approaching mixed questions:

1) What are the differences in qualifications between court and agency? (agency usually has more expertise in application of law to facts)

2) How much confidence does the court have in the agency?

3) How well founded is agency’s decision and have they been consistent?

4) Any express/implied determination that this application has been delegated to agency? (if yes, more deference)

5) How important are facts? (if the specific facts are really important and it’s much less than a policy thing, then court will probably remand)

b. Skidmore v. Swift (1944) ( seven employees of packing plant would spend 3 or 4 nights per week in the fire hall.  Issue was whether time spent waiting at night fell within overtime definition.  Court holds that agency’s interpretive rulings, informal rulings, opinion letters, etc. will be given some deference.  The weight of the Skidmore deference depends on:
1) Thoroughness evident in its consideration;

2) The validity of its reasoning;

3) Its consistency with earlier and later pronouncements; and

4) All those factors which give it power to persuade (courts have never defined this fourth factor)

3. Review of the Exercise of Agency Discretion (Arbitrary & Capricious Standard) ( § 706(2)(A) – applies to rulemaking, informal adjudication, and formal adjudication.
a. Citizens to Preserve Overton Park v. Volpe (1971) ( proposed highway in Tennessee would sever zoo from the rest of the park.  In order to build a highway through a park, there was a standard the Dept. of Transportation was supposed to follow – the Secretary could not approve unless there are no feasible and prudent alternatives.   This was not rulemaking or formal adjudication, but the hearing was “non adjudicatory and quasi-legislative.”  This is informal adjudication b/c specific to particular time and location; thus only findings required was enough for substantive review.
· Presumption of regularity in decision but need hard look “probing, in-depth review”:
1. Court must first decide whether Secretary acted within scope of authority – this determination begins with a delineation of the scope of authority and discretion.

a. Chevron test
2. If so, § 706 requires a finding that the actual choice made was not arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.  

a. To make this finding the court must consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment.

3. If not arbitrary and capricious, did the Secretary’s action follow the necessary procedural requirements?

b. Motor Vehicles Manufacturers Ass’n v. State Farm (1983) ( National Highway Traffic Safety Administration adopted rule requiring all new cars produced after September 1982 to use air bags or automatic seat belts.  In 1981, the NHTSA rescinded the rule b/c it found passive restraints could be easily detached and there was no reason to expect seat belt usage to increase sufficiently to justify the costs of the new equipment.   However, in doing so, the agency did not even give consideration to modifying standard to require airbags to be utilized.
· An agency changing its course by rescinding a rule is obligated to supply a reasoned analysis for the change beyond that which may be required when an agency does not act in the first instance.
· Scope of review under arbitrary & capricious standard is narrow and a court must not substitute its judgment for that of the agency. 
i. In addition, in supporting a rule on judicial review, the agency is limited to the reasons articulated in the statement of basis and purpose.  The agency may not consider additional explanation (“post-hoc rationalizations”) at the time of judicial review.

ii. Court here admitting that substantial evidence review and arbitrary and capricious review are nearly identical in scope.

iii. A court will typically apply criteria for arbitrary and capricious review rigorously during judicial review of high-stakes rulemaking proceedings (i.e. hard-look review) but more leniently when reviewing a routine, uncomplicated action.

· Factors to look at to determine whether agency action is arbitrary and capricious:
i. Did the agency rely on factors that may not be taken into account under law (or ignore factors that must be taken into account under law)?

ii. The action does not bear a reasonable relationship to statutory purposes or requirements;

iii. Agency offered an explanation that runs counter to the evidence;

iv. Agency offered an explanation that is so implausible that it could be rescued by appeals to an agency’s expertise;

v. Agency failed, w/o adequate justification, to give reasonable consideration to an important aspect of the problems presented by the action, such as the effects or costs of the policy choice involved, or the factual circumstances bearing on that choice;

vi. Agency failed, w/o adequate justification, to consider or adopt an important alternative solution to the problem addressed in the action (State Farm);
vii. The action is, without legitimate reason and adequate explanation, inconsistent with prior agency policies or precedents;

viii. Agency failed to consider substantial arguments, or respond to relevant and significant comments, made by the participants in the proceedings that gave rise to the agency action.

· To survive arbitrary and capricious review, the agency must examine the relevant data and articulate a satisfactory explanation for its action, including a rational connection between the facts found and the choice made.
i. Based on outcome of this case, rule-making at NHTSA does not occur much any more; there has been a shift from rules to recalls.

· Court distinguishes Vermont Yankee:

i. In Vermont Yankee, court held that a court may not impose any add’l procedural requirements on an agency.

ii. Here ( not requiring any additional procedures.  Court is looking at substance of what agency is considering, not how they do it.
4. Review of Agency’s Interpretation and Application of a Statute (conclusions of law)
a. Agencies make policy when they make rules, or in the course of adjudicating particular disputes.  A court does not want to override the policy judgments of an agency if its choice is within legal boundaries, because (1) the court is usually not an expert on the underlying policy/regulatory issues and how to balance them in a particular program and (2) the legislative branch, when it makes these delegations of lawmaking power, has said that it wants the agency to make the policy, and not the courts.  The comparative qualifications of each institution to finally decide a particular question are always relevant to the arguments on scope of review.

b. Chevron v. NRDC (1984) ( Clean Air Act amendments of 1977 required that states reach air quality standards by establishing permit program regulating . . . “stationary sources.”  The question was is an entire plant a source under a “bubble” concept?  
i. Chevron Two-Step:
1. Scrutinize the intent of Congress behind the relevant statute.   If Congress is clear, agency and courts must follow Congress.
a. If legislative intent is clear on the face of statute, then an agency interpretation or construction of it is entitled either no special weight or at most weak deference if (1) agency is an expert and the term is technical or (2) there has been long-standing reliance on interpretation.

i. Court can “substitute judgment” – i.e. announce a different interpretation – when the agency’s interpretation is “wrong”

b. Methods of statutory construction:
i. Plain-meaning
1. Dictionary definition ( Look at dictionary at the time of the enactment of the Act
ii. Legislative intent:
1. Structuralism ( how this part fits the structure of the statute as a whole
2. Purposivism ( looks at purpose of statute and of its enactment
iii. Canons of Construction ( can be additional guidance – a way to get around Chevron
1. Usually, in step one, the court will find that the statute isn’t ambiguous.

2. If Congress’ intent is ambiguous, the court is required to defer to the agency’s interpretation of the statute if that interpretation is “reasonable” or “permissible”

a. Statutory construction occurs in this step as well; or courts will evaluate whether the agency, in reaching its interpretation, reasoned from statutory premises in a well-reasoned fashion.  
i. Courts may look to whether the interpretation is supported by a reasonable explanation and is logically coherent (similar to arbitrary and capricious review under State Farm).  
ii. Thus, consider doing a State Farm analysis in step two of the test
b. If statute explicitly leaves a “gap” for the agency to fill by regulation, such “legislative regulations are given controlling weight unless arbitrary, capricious, or manifestly contrary to the statute.”

c. Nat’l Credit Union Admin. v. First Nat’l Bank (1998) ( this is Chevron step-one in action.  Fed’l Credit Union Act stipulates that “Federal credit union membership shall be limited to groups having a common bond or association, or to groups within a well-defined neighborhood, community, or rural district.”  Court uses two kinds of statutory construction to find this is a clear statute. 
d. Rust v. Sullivan (1991) ( noted that revised interpretations made by agencies deserve deference because an initial agency interpretation is not instantly carved in stone and agency must be given ample latitude to adapt its rules and policies to the demands of changing circumstances.
e. MCI v. AT&T (1994) ( Other telecommunications companies (other than AT&T) had entered market.  MCI argued whether FCC’s decision to make tariff filing optional for other carriers was valid under FCC’s modification authority via the Communications Act.   Court looks at dictionary definition of “modify” and says it has a connotation of limitation and holds that it is highly unlikely that Congress would leave the determination of whether an industry will be entirely rate-regulated to agency discretion.  
i. FCC can modify the form, contents, and location of required filings; but what they did here went well beyond authority delegated by Congress.
f. United States v. Mead (2001) ( Dispute over tariff classifications of day planners.  Customs service issued a ruling letter concluding day planners subject to 4% tariff.  Mead has a problem with this and goes to court.  One argument – no Chevron deference for ruling letters.  
i. Administrative implementation of a particular statutory provision qualifies for Chevron deference when it appears that Congress delegated to the agency generally to make rules carrying the force of law, and that agency interpretation claiming deference was promulgated in exercise of that authority.

1. Rules/orders that are not done through formal/informal rulemaking or formal adjudication under APA (such as opinion letters, general counsel statements, etc.) are only given the deference to which they are capable of persuasion ( Skidmore deference

a. What would not qualify?  Say you call social security administration and talk to someone on the phone re benefits and they tell you the wrong thing to do.  If you follow that and then don’t get benefits, this conversation is not going to qualify as Skidmore deference.  No record; not in writing; not everything considered.

i. Thus, here the government cannot be estopped.
2. If courts use Skidmore as a basis for decision, they will usually reverse. 
g. When might informal adjudication and other informal agency action qualify for Chevron?

i. When all the other indicia that would go on with Chevron deference are present [Barnhart v. Walton]:

1. Interstitial nature of the legal question;
2. Related expertise of agency;

3. Importance of  the question to the administration of the statute;

4. the complexity of that administration; and

5. the careful consideration the agency has given the question over a long period of time.
ii. NationsBank v. Variable Annuity Life Ins. and Barnhart v. Walton ( two instances where Chevron deference given outside of formal adjudication or rule-making.   These are rare occurrences.
h. How much deference is owed to an agency’s interpretation of ambiguities in its own rule?
i. Udall v. Tallman (1965) ( deference is even more clearly in order.
ii. A court must accept an agency’s interpretation of its own regulation unless an alternative reading is compelled by the plain language of the regulation or by other clear indications of the regulation’s meaning.
when notice doesn’t apply
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