AGENCIES
a. General Rule:

§551: Agencies issue either rules (§551)(4) or orders (§551)(6).
b. Application:

· §551(4): rule is statement of general or particular applicability and future effect designed to implement law or policy. Includes the approval for the future of rates, wages, corporate or financial structures or reorganizations, prices, facilities, appliances, services or allowances or of valuations, costs, or accounting or practices.

· §551(5): rulemaking means agency process for formulating, amending or repealing a rule.

· §551(6): order is a final disposition whether affirmative, negative, injunctive or declaratory other than rule making but including licensing.
· §551(7): adjudication is the agency process for the formulation of an order.
c. Application: What Agencies Do
· 3 theories: legitimacy, transmission belt/funnel and pluralist.
· Legitimacy: agencies carry out special-interest deals for certain industries.
· Transmission belt: statute is broad and agency filters  → implementing specific statutes.
· Pluralist: legitimate to the extent agencies engage in a fair political process.
· What agencies do: rulemaking, public notice and comment, education to public, licensing, rule enforcement, permits, clearance system (like SEC), adjudication.
HOW TO DETERMINE IF ADJUDCATION OR RULEMAKING

1. Adjudication or Rulemaking

a. General Rule:

Adjudication: small number of people, individual grounds/facts, individualized nature of government action. Rulemaking: many people, not individually different, general facts.
b. Application:

· Londoner: public works assignment to pave streets and costs apportioned among individual property owners. Adjudication b/t it is individual to each property owner (each paid a different amount). Hearing s/b afforded.
· Bi-Metallic: Increase in property tax affected the city. Rulemaking  → everyone is treated the same.
· FL East Coast RR: rulemaking  → legislative facts (applied to RR industry).
· Cunningham: Π demoted from jobs and entitled to another job if it was comparable. DOT said the job was not comparable. Whether they were entitled to a hearing: court ruled some kind of hearing b/c adjudicative facts about whether jobs were comparable for these Π.
· Cannot have a sham rule to avoid adjudication.
· Anaconda: rule about sulfur oxide omission but only affected Anaconda. They said it was rulemaking  → criticism, should be a hearing b/c individual in impact.
ADJUDICATION

DUE PROCESS
1. Due Process

a. General Rule:

1) Is there a DP right (liberty or property interest) 2) What process is due (Goldberg, Mathews balancing). DP does not apply to rulemaking, only adjudication. For Informal adjudication, to have more procedure than due process must point to some authority (§555)(e).
b. Application: Property or Liberty Interest
· Liberty: Roth. Teacher spoke out against Vietnam War and college did not renew K.  Stigma +: smears name or prevents from other employment. 
· Stigma +: classically a discharge accompanied by public charges of dishonesty  → entitled to a name-clearing hearing (refute or cross).

· Davis: just stigma of a flyer saying coach is a shoplifter is enough  → no +.
· Seigert: Employed by hospital, told he would be fired and resigned. Former supervisor called him inept and unethical. No stigma +: he resigned on his own.

· Swick: police officer put on paid sick leave, can’t wear gun or badge. De minimus deprivation, no DP. She says this is a liberty interest: stigma +  → hurting record/future employment.

· Property: Real property/old property (land) and new property/entitlement.

· Real property: if own property, DP right  → if deprivation, probably DP concerns, money
· New property: termination of benefits that you already have (Goldberg). Applying for benefits is not an DP interest (American Manufacturers).  Applicants do not have same DP protection as application who are currently receiving benefits. Entitlements: licenses (car, practice medicine), right to public services (education), denying a zoning ordinance, keeping a job (fired only for good cause)
· Job at-will is not a property right vs. job with discharge for cause (Loudermill). 
· Loudermill: ∆ bus mechanic. Statute said could only be discharged for cause. Discharged without ability to respond. Statute creates a property right (has job unless cause) but procedure for taking away the property right must conform to DP. Should get pre-termination hearing  → statement of reason and opportunity to discuss (not trial-type hearing).
c. Application: No DP if State Remedy

· Unger: Sued university for not admitting. Look for civil remedy under state K law for some K  → less of a DP violation.
· Parrott: prison officials lost prisoner’s $23  → state tort remedy, not DP.

· Lujan: Withholding payments to general K. No DP/pre-termination hearing  → state K remedy. 

d. Application: Liberty Interest of Prisoners
· Sandin: Resisted strip search and sentenced to 30 days in solitary confinement. Not  a deprivation of liberty that is entitled to procedural protection. 
· Rule: unless it inevitably affects the length of the sentence, it is not a deprivation of liberty. Wolff: lost good time credits, which extended sentence  → liberty deprivation.
· Vitek: transfer from prison to mental hospital is DP (indefinite term).
· Washington: involuntary administration of drugs. Significant hardship.
e. Application: What Process is Due
· Goldberg (maximum due process): Require nearly every procedural formality, including right to employ counsel. Π were receiving welfare benefits which were terminated without a hearing.  DP requires they get a pre-termination hearing. 
· Type of hearing: trial-type hearing. Oral testimony, witnesses, right to obtain an attorney, impartial decision maker, clear written opinion and the reasons relied on. 
· Factors for when oral testimony is important: cannot be conveyed through writing, recipients can’t speak English, decision-maker needs to assess credibility, opportunity to confront, dignity (if fair process, more likely to accept judgment).
· Cost to provide hearings must balance with benefit given. Benefits: accountability for agency (deter from wrongfully revoking benefits), faith in the system.
· Goss (minimum due process): 1) some kind of notice of the charges or evidence 2) some chance to explain one’s side of the story 3) an impartial decision-maker 4) reasons given by government for decision. Can suspend students up to 10 days with no procedure. Struck down: need informal give and take b/t student and disciplinarian (some notice or hearing but only minimal).
2. What Type of Process is Due: Hearing

a. General Rule: When and What Kind of Hearing

Mathews: determines when and what kind of hearing it should be (pre-hearing, post-hearing or abbreviated pre-hearing with a full post-hearing).

b. Application:

· Pre-termination hearing required for cutting off disability benefits.
· 1) harm to the individual: is their situation desperate. Might be a de minimus exception.
· 2) likelihood of incorrect decision: written vs. oral (what is needed to get correct decision)  → identity the value of a proposed additional procedure in assuring more accuracy.
· 3) government interest: fiscal, administrative burden, hindrances to program.
· Potential 4th factor: will the proposed process reduce error
· Does not require a trial-type hearing. Written briefs may be sufficient
· Even if trial-type hearing, do not have to get cross. Van Harken: cost-benefit analysis but criticized.
· Oral testimony: unless disputed issue of material fact, don’t need an oral hearing.
· Unbiased decision maker part of DP (like §554).
c. Application: Specific Types of Cases

· Exceptions: emergency but prompt post-deprivation hearing.
· Employment cases: abbreviated pre-termination with a full-fledged hearing after termination (9 months-1 year not too long). 
· Criminal charges: Suspension: post-termination is sufficient. But if criminal charges are dropped than risk incorrect deprivation is high and need prompt hearing. 18 days was not too long (Gilbert).
· Eviction: need pre-eviction hearing.
· School Discipline: Ingraham  → court leaves for civil tort remedies. 
· Mental institutions: Zinermon: admitted to mental hospital and held for 5 months w/o informed consent. Need pre-deprivation hearing.
· Academic dismissal: Horowitz: on academic probation  → 2 recommend graduate, 2 recommend dismissal, rest say more training. Only entitled to notice of dissatisfaction and decision just must be careful and deliberate.
d. Application: RTC
· May bring a lawyer, but one won’t be appointed. 

· Lawyer may reduce likelihood of error in complicated cases (Agent Orange) but the harm can be great by complicating process.

· Walters: limits attorneys fees to $10 (don’t want it coming out of benefits).

APA FORMAL ADJUDICATION

1. APA: When Does it Apply
a. General Rule:

§554(a): this section applies in every case of adjudication required by statute to be determined on the record after opportunity for agency hearing. Either formal adjudication will apply or nothing, so go to DP.

Other relevant statutes: §556 (formal hearings) and §557 (ALJ)
b. Application: What Is On the Record
· Look to enabling act to find “on the record.”

· City of West Chicago: statute just said “hearing.” Informal hearing suffices.

· Statute should use the words on the record. If the “on the record” language is missing, still might trigger an APA formal hearing if Congress clearly indicated its intent to do so.
· To determine whether Congress intended to so: legislative history.

· Seacoast: court inferred that Congress intended formal adjudication when it called for “hearing.”
· In favor of presumption of APA formal hearing (Seacoast): formal adjudication provides important protection to the public/parties while informal adjudication provides no protection, keystone to federal administrative law.

· Against presumption of APA formal hearing (City of West Chicago): time consuming, if Congress intended it would say it since they know the requirement. Problem: assumes Congress has an intent.
· Trend: clear “on the record” or no formal hearing.

· Chemical Waste: called for EPA to conduct a “public hearing.” Ambiguous  → agency interpreted as an informal hearing  → defer under Chevron.
c. Application: Licenses
· If 2 applicants for 1 license, need one single hearing otherwise if 2 independent hearings the second person is out of luck.

SEPARATION OF FUNCTIONS W/IN FORMAL ADJUCATION
1. Separation of Functions

a. General Rule:

§557(b): when the agency did not preside at the reception of evidence, the presiding employee shall initially decide the case. That decision is then the decision of the agency without further proceedings unless there is an appeal. On appeal, the agency shall have all the power in making the initial decision.
§557(c): the parties are entitled to a reasonable opportunity to submit for the consideration of the employees participating in the decision: 1) proposed findings 2) exceptions 3) supporting reasons.

b. Application: 
· Morgan I: Court said the one who decides must hear.  Get around Morgan I b/c an ALJ can write a proposed decision and the agency can adopt.
· Morgan IV: inquiry into mental processes of the decision maker must be avoided absent a strong show of bad faith or improper behavior unless NO findings (Citizens of Overton Park).
c. General Rule:

§554(d): an employee or agent engaged in the performance of investigative or prosecuting function for an agency in a case may not, in that or a factually related case, participate or advise in the decision, recommended decision, or agency review except as W or Counsel. Does not apply to A) initial licenses B) rate-making C) to the agency or a member of members of the body compromising the agency [agency head]. 

d. Application: Investigator and Decision-Maker
· Walker: investigator and decision-maker cannot be the same person unless agency head.
· Winthrow: same agency can investigate and adjudicate but not the same individual.

· Nightlife Partners v. City of BH: one person can’t serve as an advocate and then advise the decision-maker.

· Necessity defense: if no one else available, can let investigative board decide but strategy. If 9 members and 6 investigated but 3 were in favor. Disqualify 4, leaving 5 with 3 in favor vs. disqualifying all 6 and having them reinstate to make a decision.
· What is not banned: 1) the ALJ’s or agency heads’ seeking or receiving advice on law or policy (not facts in issue) from non-adversarial staff 2) agency heads who themselves and while serving as an agency head serve an adversarial role and later decide a case against the same citizen.
2. Bias

a. General Rule:

Must prove actual bias  → mere appearance of bias is not enough. §556(b): bias is a ground for ALJ disqualification. Look for: 1) a direct or indirect financial interest in the outcome 2) evidence in statements that decision-maker had made up her mind regarding contested facts before the end of the case 3) statements that the decision-maker had personal animus (hostility/hatred) for the party.
b. Application:

· Andrews: actual bias.

· Personal bias:
· Ward: traffic court judge was mayor and fines went into city budget. Personal financial interest = bias. Tumey: judge received compensation from awarded fines = bias. 
· Pierce: applied for a license and board member was in direct competition with him. Competition alone does not create animus  → but when on board can infect board = bias.
· Professional bias: Gibson: agency was made up of independent optometrists who said that anyone who worked for a chain store would lose their license. Bias = pecuniary interest in keeping chain stores out.
3. Prejudgment

a. General Rule:

Agency may not prejudge the facts of a particular case.

b. Application:

· Cinderella: FTC chair criticizes papers for accepting ads for a finishing schools. Clear he prejudged the case.

· Hortonville: its appropriate for an agency head to think that misleading advertising is bad, but can’t prejudge particular facts in a case. Can be general but not a particular case.
4. Ex parte contacts

a. General Rule:

§557(d)(1)(A): in any agency proceeding(pending) no interested person outside the agency shall make or knowingly cause to be made to any member of the body comprising the agency, ALJ, or any employee reasonably expected to be involved in the decisional process of the proceeding, an ex parte communication relevant to the merits of proceeding.
b. Application:

· One-sided communications banned in litigation.

· PATCO: Illegal strike by air traffic controllers and agency was going to revoke exclusive recognition status. Dinner and phone conversation, but decision upheld b/c ex parte contacts didn’t prejudice.
· Telephone call: no relevant to the merits (just saying the status of the case)

· Dinner was inappropriate but no prejudice  → no effect on decision.

· What should they do: give notice to other party and put it in the record.

· §557(d)(1)(E): ex parte ban begins when a proceeding is a noticed for hearing or when a person known the proceeding will be noticed.
· Interested person: “more interest than the general public.” 

· Portland Audubon Society: President is an interested person  → criticized  → President is an interested person in every agency proceeding.
· Remedies: 1) disclosure 2) violating party has to show cause why the decision should not be vacated.

PROCESS OF ADMINISTRATIVE ADJUDICATION
1. Notice, Investigation and Discovery

a. General Rule:

§554(b): notice for hearing shall be timely informed of 1) time, place, and nature of the hearing 2) legal authority and JDX under which the hearing will be held 3) matters of fact and law asserted.
b. Application:

· Block: Psychiatrist got license revoked and wanted specific dates of when the alleged conduct occurred. No: he was given fair notice so that he could present an adequate defense (given time respond).
· If no SOL, court might overturn administrative action on the basis of laches if a licensee can show that the delay was unreasonable and caused prejudice (W unavailable, defense more difficult).
· Investigation  → forcing a hearing: in general 3rd parties don’t have the right to initiate hearings unless there is a statute. 

c. Application: Intervention
· Test: 1) interested party 2) are they already adequately represented

· UCC v. FCC: any party in interest could file according to the statute (don’t have to have standing).
· Envirocare: shall admit any interested party to the proceeding. Competitors had standing but agency didn’t let intervene b/c they would stall it and make it more complicated. Chevron deference.
· Spotted Owl: if already adequately represented can’t intervene.

· Agencies can limit intervenors to 1) issues 2) the number of intervenors

2. Hearing Phase

a. General Rule:

Findings must be supported by substantial evidence (BOP at the hearing).
§556(d): proponent of a rule or order has BOP. Any oral or documentary evidence may be received but the agency shall exclude irrelevant, immaterial or unduly repetitious evidence. Order should be supported by reliable, probative, and substantial evidence.
b. Application: Agency and Substantial evidence
· Reguero: hearsay was presented to support findings. Hearsay is not per se inadmissible, but it is judged according to uniform standards applied to all types of evidence and hearsay is admissible as long as it meets reliability. This hearsay was not reliable.

· Residuum rule: agency’s finding must be supported by some evidence that would admissible in civil or criminal court.
· Agency has BOP  → preponderance of the evidence.

c. Application: ∆’ s Case and Cross Examination

· §556(d): A party is entitled to present his or defense by oral or documentary evidence, to submit rebuttal evidence, and to conduct such cross examination as may be required for a full and true disclosure of the facts.

· §556(d): Rulemaking or licensing  → may do all by evidence in written form.

3. Official Notice

a. General Rule:

Agencies can take official notice, but should not take official notice of facts in dispute. 1) is it a fact of the type that this agency is entitled to notice (technical, w/in agency expertise 2) did the agency follow the right procedure: allowing party to contest or rebut by adding evidence to the record 3) If no rebuttal opportunity allowed, can agency argue that no rebuttal was required b/c it is not “factual” but an expert evaluation.
b. Application:

· Policy: rules of evidence more liberal, more cases, more likely to be legislative facts, responsibility to develop record, hear related cases.

· Franz: trying to take official notice of standard of care. No: shifts BOP. Rather than agency proving ∆ fell beneath standard of care, ∆ has to prove standard of care lower than official notice.
· Can take official notice of any facts (usually legislative)  → should not official notice of facts in dispute (shift BOP).

· Can’t ignore qualified and disinterested expert: Friendly  → ought to be upheld only when un-communicated criticisms appear to be both so compelling and so deeply held that the court can be fairly sure the agency would not have been affected by anything the W could have said and the court would have been bound to affirm.

c. Application: Rebutting Official Notice
· §556(e): when an agency decision rests on official notice of  material fact not appearing in the evidence in the record,  a party is entitled, on timely request, to an opportunity to show the contrary.

· Three variables to help decide if a rebuttal is justified: 1) are the facts critical 2) are the fact disputable 3) are the facts adjudicative or legislative (less likely to allow procedural rebuttal rights).
· Castillo-Villagra: agency took official notice that the family had nothing to fear from the Sandinistas.

4. Fact Finding: What the Agency Must Publish

a. General Rule:

Agency must list fact-finding to inform the parties, allow review (whether result is grounded or arbitrary), and keeps agencies in scope of authority.

b. Application:

· CIBA-Geigy: Agency didn’t make necessary findings re: Clean Water Act. 10 factors to see if granting permit would degrade the environment and agency didn’t apply the factor. Remand to add in the facts.
· Adams: even in typical and routine adjudication it is important to have a findings requirement.

· Overton Park: Secretary of Transportation built highway through park but didn’t explain why he didn’t use an alternative. Remand for agency explanation.

· Bagadonas: post-hoc rationalization is an outlier. No deterrent.

· Policy: 1) good for the agency, b/c it forces reasoned decisions 2) good for the parties, so they can decide whether to seek judicial review 3) good for courts, b/c they don’t know how to evaluate the legality of the decision if they don’t know why it was reached 4) good for the public, b/c it results in better notice of what is expected.

LIMITING ADJUDICATION

1. Removing from Adjudication to Rulemaking

a. General Rule: How to Remove from Adjudication to Rulemaking
General factual issues, not unique, massive caseloads. Making a rule can save resources, allow consideration of all viewpoints through open rulemaking procedures, impose a stable, uniform treatment of all claimants.
b. Application:

· Heckler: SS administration can rely on published guidelines to determine if people get their benefits.
· Type of determination the agency makes again and again  → allowed to pass guidelines to remove from adjudication.
· Factors: general factual issues, not unique, testified by experts, efficient for coping with massive caseloads.
· What kind of issues are appropriate:

· Jobs in the national economy

· Bowen: can use grid that pertain directly to characteristics of the individual applicant  → whether severely impaired. Rulemaking.
· How an individual can remove himself from the rulemaking: waiver  → the rule is logically inapplicable to me. 
· No per se rule that a waiver opportunity must be afforded
· If no provision, argue for a waiver and if lose, go to judicial review and argue was decision was arbitrary and capricious.

INFORMAL RULEMAKING

1. Authority to Make a Rule
a. General Rule:

§551(4): whole or a part of an agency statement of general or particular applicability and future effect. In general, agency allowed to make substantive and procedural rules as long as it’s in the context of the enabling statute.
b. Application: Importance of Rulemaking
· Advantages: everybody participates, appropriate procedure, prospective, uniformity, political input, agency agenda setting (proactive), efficiency, legislative and executive oversight.
· Disadvantage: flexibility (over or under inclusive), abstraction (sometimes need specific facts), new and unexpected (agency might not be ready to make a new rule), residual adjudication (sometimes works better – can’t dispense entirely).
· Ignore “particular applicability.”

c. Application: §553
· §553(a) rulemaking does not apply to military or foreign affairs or agency management or personnel.
d. Application: What Is A Rule

· Factors: prospective, need a further proceeding to make it effective against an individual, directed a class that may open new members, based findings of fact that are legislative, rule is general v. order is specific.

· Yesler: If tenant was charged with drug-dealing, no informal procedure. If tenant, argue for rulemaking b/c there some procedure. Court said it was rulemaking. If no APA for adjudication, private party may prefer rulemaking  → more procedural rights in rulemaking vs. DP.

2. Legislative Rules

a. General Rule:

Legislative rules are rules issued by an agency pursuant to an express or implied grant of authority with binding force of law. Non-legislative rules are policy statements, guidelines, brochures (useful information to the public).
b. Application:

· Industrial Safety Equipment: agency issued guide to protection re: asbestos. 13 possible respirators but only recommended 2. Non-legislative rule: education  → doesn’t implement, interpret, or prescribe a law or policy.

3. Prospective

a. General Rule:

Rules are generally prospective.

b. Application:

· Bowen: Revised the formula for calculating reimbursements (allowed to recoup). Retroactivity invalid: must be express power to issue retroactively.

· Scalia: corresponds to APA and future effect.

· Retroactivity is bad b/c of reliance issue. If reliance issue isn’t there, then it might be acceptable  → anti-retroactivity principle applies only when an agency attempts to apply a legislative rule retroactively to govern transactions that were subject to a prior, consistent, legislative rule.
· Anti-retroactivity principle would not apply to a prior interpretative rule.

4. Notice and Comment
a. General Rule:

§553(b)[Notice]: general notice of a proposed rule shall be published in the Federal Register and shall include 1) statement of the time, place, and nature of public rule making proceedings 2) reference to the legal authority under which the rule is proposed 3) either the terms or substance of the proposed rule or a description of the subjects and issues involved. Doesn’t apply to: A) interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice B) when agency with good cause finds notice is impracticable
§553(c)[Comment]: after notice, the agency shall give interested persons an opportunity to participate in the rule making through submission of written data, views, or arguments with or without opportunity for oral presentation. After consideration, the agency shall incorporate in the rules a concise general statement of their basis and purpose.
b. Application: Logical Outgrowth Test
· Chocolate Manufacturers: HHS ordered to look at fat, sugar, salt, content of foods. Proposed rule was banning high sugar cereal and sugared juice. Said milk could be flavored or unflavored. Banned chocolate milk. Not enough notice:
· Logical outgrowth test: 1) in character with the original scheme 2) logical outgrowth of notice and comments already given. Material differences matter, immaterial ones don’t.
· Chocolate Manufacturers fails the logical outgrowth test.

· Notice has to give enough information so interested person knows what issues are involved. United Steel Workers: met logical outgrowth test b/c they agency discussed the issue of benefits, even though they didn’t discuss the actual benefit involved. Different than Chocolate Mfs b/c chocolate milk wasn’t an issue at all.
· Generally, comments given by the public are not enough for notice: most courts follow that notice has to come from the agency.

c. Application: Time for Notice

· §553 doesn’t mention time.
· CT Light and Power: 30 days was acceptable, but less would not be.

· FL Light and Power: 15 days was acceptable with exigent circumstances.
· 30 days unless exigent circumstances.

d. Application: What Other Information Must Be Included
· Finding and Reasons: APA requires “basis” 1) what major issues of policy were raised 2) why the agency reacted as it did 3) how and why it reacted to important, material comments

· Portland Cement: petitioners had to be able to obtain the test results. §553(c): must understand the basis – court stretches to require ALL data to be available.

· American Mining: common sense limitation  → if documents not exposed and no indication they would have changed anything or are critical rule then don’t need to be revealed.

· Air Transport: If you argue non-disclosure (Portland) must show prejudice [otherwise agency would have to turn over all documents]. Shell Oil: If arguing re: logical outgrowth, do not have to show prejudice (not a burden on agency, more fundamental [not on notice vs. not seeing a study]).
e. Application: New Material
· Issue: adding significant material to the rulemaking record after notice/comment.

· Solite: can add supporting documents without getting public comment. Policy: never-ending cycle.

· Idaho: Material information about snail’s decline added after comment re: making the snail an endangered species and Π questioned its accuracy. If the additional material added after comment is closed is material, public should have opportunity to comment on it
f. Application: What Is Needed for Comment
· Can limit public to written submission (sometimes oral).

· APA doesn’t require oral testimony (§553)(c).

· E-rulemaking: cites link to rules and documents.  Can view comments, submit responses. More comments. Problem: eliminates oral comments.
g. Application: What Is Needed to Publish

· §552: (a)(1) → agencies must publish in the federal register (D): substantive rules of general applicability adopted as authorized by law, and statements of general policy or interpretations of general applicability formulated and adopted by the agency (E) amendments.
· Unless a person has actual and timely notice, a person may not be required to resort to or be adversely affected by a matter required to be published in the Federal Register that is not.

· Complaining member must be relieved of the effect of an unpublished rule but only if the rule 1) was required to be published and 2) adversely affected 3) his or her substantive rights.

5. Ex parte Communications

a. General Rule:

Don’t have to disclose unless material, factual information.

b. Application:

· Home Box Office: ex parte communications should be presented in written form for the public to see and included even after comment period closes (concerns about judicial review and public interest). Not followed.
· Sierra Club: Did not have to include all oral communication in the public record that are post-comment, but must include communications of central relevance. Must include if material.
· Sangamon: Rulemaking b/c involved permanent rule about how to give airwaves but quasi-adjudication b/c 2 competing stations trying to get airwaves. One station gives gifts. Court requires that the proceeding be carried on in the open. VY does not overrule  → gifts vs. political influence (Sierra Club). Additional procedures may be needed for DP. Need something close to Sangamon: private 3rd party, not government, and something that looks like a bribe.
· President communication: don’t have to disclose unless material, factual information (Sierra Club).
6. Bias and Prejudgment

a. General Rule:

Disqualified if clear and convincing showing that the agency head has an unalterably closed mind.
b. Application: 

· Assn of National Advertisers v. FTC: Chairman talked about how terrible sugary cereal was for children. Cinderella (whether a disinterested observer may conclude the decision-maker prejudged facts or law) does not apply to rulemaking: don’t care about an impartial decision-maker for legislative facts.

· Disqualified if clear and convincing showing that he an unalterably closed mind.

· Unalterably closed mind: §553(c) requires decision after consideration of material presented. If unwilling to think about considering other viewpoints. 

· Also applies to formal rulemaking (still rulemaking  → agencies can still have policy opinions).

FORMAL RULEMAKING AND HYBRID RULEMAKING

1. Formal Rulemaking
a. General Rule:

Rulemaking that must be “on the record” after an opportunity for an agency hearing. Rare.
§556(d): any oral or documentary evidence may be received, but agency shall exclude irrelevant, immaterial or repetitious evidence. Agency must consider the whole record and rule based on reliable, probative, and substantial evidence. Cross-examination may be required for a full and true disclosure of the facts.  In rulemaking an agency may, when a party will not be prejudiced, accepted submissions in written form.
§557: no ex parte communications.
b. Application:

· Florida East Coast: ICC adopted rules that increased the payments a RR would have to pay another RR for using the cars. RR wanted a trial-type hearing. No: no “on the record” language. 
· Hearing does not trigger a “trial type hearing” and does not embrace the right to present evidence orally, oral argument, or cross-examine. FL East Coast replaces Morgan b/c those cases required trial type for ratemaking which is rulemaking.
· Hearing requirement met by: tentative draft of an order, 60 days to file statements/observations, agency considered the statements.

· Strong presumption against formal rulemaking: Congressional intent must be very clear.

· Merits of trial-type rulemaking is not worth it:

· Inefficient
· Obstructs agency action

· Unsuitable for determining most issues presented in rulemaking proceeds (formulating general policy)

· If trial type procedures are used, check in context of rulemaking. Ex) Mercy Hospital: cross s/b denied because it would not be necessary to bring out the truth about that particular situation.

2. Hybrid Rulemaking

a. General Rule:

Hybrid rulemaking occurs when Congress enacts statutes that instruct specific agencies to make rules using procedures that are more elaborate than APA informal rulemaking.

b. Application:

· Vermont Yankee: Atomic Energy Commission conducted a rulemaking proceeding to determine how the nuclear waste storage issue should be resolved in licensing proceedings. AEC ignored the waste disposal problem based on a 20 report by a member the AEC staff. AEC refused to allow cross examination. 
· Court says is acceptable for agency not to allow cross: Congress intended that the discretion of the agencies and not that of the courts should be exercised in determining when extra procedural devices should be employed.
· Court cannot impose additional procedures on agencies. Counterview: §559 provides that the APA does limit or repeal additional requirements recognized by law and courts make CL.

· VY and Overton Park: VY allows court to remand to agencies for further review. This isn’t an additional procedural requirement not grounded in the APA, it is acceptable under §706(2)(A) which requires that decision not be arbitrary and capricious.
· VY applies to informal adjudication: Courts can’t add additional requirements to the APA. The APA has no requirements for informal adjudication. Therefore, courts can’t add anything. Go to DP (Mathews).
· Hybrid rulemaking gone after VY.

NON-DELEGATION DOCTRINE

Legislative Delegation

1. NDD
a. General Rule:

NDD: theory that Congress is not supposed to delegate its legislative power. If Congress lays down an intelligible principle then the Court will accept. Majority satisfied if the agency discretion is meaningfully constrained by statutory standards (explicit or implicit), by agency’s own practice, by its own rules, and by procedural safeguards (notice and comment, adjudicatory procedures, availability of judicial review.
Remedies: 1) strike down a broad legislative delegation as unconstitutional 2) sustain the statute but construe it in way that adds more standards than are explicit 3) construe the scope of the agency’s delegation to be narrower than the agency asserts and thus set aside the agency action as ultra vires (popular when agency action impedes individual rights.
b. Application:

· Some delegation inevitable: holes need to be filled. Some delegation necessary: Congress will reach a consensus but disagree on how to reach it. Some delegation desirable: makes government closer to people, President has room to implement policy goals.
· Only 2 cases where delegation was inappropriate. 

· Panama Refining: President could ban any hot oil. Violated NDD doctrine b/c no guidance for the agency (President)  → no standard, no rule, no policy, no requirements, no definitions.

· Schechter: delegated too much.
· Yakus: beef case. Emergency price control  → prices have to be “fair and equitable.” Court approved even though standard not very different from Schechter. Seems like it is political.
· Amalgamated Meats: Nixon can freeze prices, salaries, and wages for 90 days. Union claims violates NDD. Congress must lay down an intelligible principle.
c. Application: Court Narrowly Interprets To Find An Intelligible Principle
· Industrial Union: OSHA delegation to adopt safety and health standards. OSHA construes to say safest possible level that is technologically feasible. Court interprets the statute so it would no be so broad and violate the NDD  → interpret statute to avoid open-ended grant of power (can’t construe so broadly).
· Rehnquist: 3 functions of NDD: 1) Congress makes social policy: NDD makes Congress do its job 2) intelligible principle: NDD ensures that there is a legislative standard 3) courts can test against legislative standards: courts can be the ultimate review
· Shuttlesworth: if a 1st A issue, the court might apply a stricter standard of “intelligible principle.” Specific standards needed for parade permit and public television not allowing a minor candidate to participate.
· Whitman v. American Truck Assn: Under Clean Air Act, EPA has to promulgate national ambient air quality standards and revised the NAAQS for ozone. Trucking Associations appealed. Supreme Court: 1) find out what authority the statute confers (clear on its face EPA was not supposed to consider costs), and 2) there is an intelligible principle (set to a limit that is requisite  → sufficient, but not more than necessary) so uphold agency action.

d. Application: Presidential Power
· Clinton: He tried to use line-item veto to cancel funds that would have provided medical care to NY’s indigent. Unconstitutional b/c President not authorized to unilaterally amend Congress’ law which in essence creates a different law which Congress never voted on. Violate NDD: take away Congress’ power.

2. Narrow Interpretation To Avoid Constitutional Issues

a. General Rule:

In order to avoid reaching Constitutional issues, the Court will narrowly construe or will have to tackle the Constitutional question (Rust).
b. Application:

· Kent: Secretary refuses to issue a passport to a member of the Communist party. In past Secretary refuses for 1) citizenship 2) illegal conduct. Interpret that Congress did not delegate authority to the Secretary to refuse to issue a passport in any circumstances.
· Cited for: 1) interpret narrowly to avoid Constitutional questions 2) prior administrative practices not given much weight (the fact the Secretary had been doing extra things didn’t mean the statute had authorized it).
· Rust: HHS said federal funds couldn’t be used for abortion for family planning. SC said it was authorized by statute  → doesn’t raise grave and doubtful Constitutional questions. Dissent: Court upholds viewpoint suppression of speech.

· On exam: If narrowly construe and avoid the question then result x (narrow interpretation). If they want to tackle the constitutional and uphold then, y (broader interpretation).

c. Application: When the Agency Goes Beyond Its Powers
· Boreali: Agency came up with code to ban smoking in public areas. Statute gave authority to deal with matters affecting public health. Statute itself is not unconstitutional, but agency can’t use the statute to draft a code about its own assessment of what public policy should be.

· Factors that agency has usurped legislative duty:

· Regulatory scheme laden with exceptions based on social concerns: no foundation in public health consideration
· Cost-benefit analysis: uniquely legislative function. Clean slate vs. fill in the gaps.

· Legislature tried and couldn’t: must not have intended agency to do it if they tried and couldn’t

· No special expertise
· Counter: agency should be allowed to consider costs, there was guidance b/c they only considered public health, and agency itself had the expertise.

Delegating Adjudicatory Power

1. Giving Adjudicatory Power to an Agency
a. General Rule:

1) is it an appropriate delegation 2) is it limited in scope 3) is there still a provision for judicial review. Apply Schor factors.

b. Application:

· Northern Pipeline: SC invalidated a statute that assigned trial of all bankruptcy cases to bankruptcy judges. Those judges were not appointed according to Article III judges and therefore, lacked life tenure and salary protection. Court said that these cases involved private rights and thus Article III courts must decide.

· Schor: Schor claims that his trading losses are a private right and therefore should be heard by an Article III court and not the CFTC (agency court). Court ignores and employs factors.
· Schor factors to determine the validity of delegation:
· Extent to which Article III courts are able to review
· How far reaching is the delegation (huge category or something small)

· How important is the right being adjudicated

· The concerns that drove Congress to depart from Article III

· Atlas: 7th A requires the right to jury trial for matters over $20. Agency allows an agency court to impose penalities of up to $10K on employers who maintain an unsafe workplace. Public right, so don’t 7th A doesn’t apply. FN: reviewable by federal court of appeals.
· Tull: if agency sets penalty don’t need jury trial, if court sets penalty you do.
JUDICIAL REVIEW

1. Judicial Review

a. General Rule:

Most activist to most limited: 
· Trial de novo: court decides evidence like agency proceeding never occurred
· Independent judgment on the evidence: court decides the case on the record but gives no deference to agency fact-findings. Use when fundamental rights at stake.
· Clearly erroneous: reverses if left with the definite and firm conviction that a mistake has been committed. Use if unusually high BOP at hearing vs. SE.
· Substantial evidence: court cannot reverse if a reasonable person could have reached the same conclusion as the agency. APA §706(2)(E) applies only to judicial review of agency fact-finding occurring in formal adjudication or formal rulemaking.
· Arbitrary and capricious: under §706(2)(A) applies to informal adjudication, discretionary rules.
· Some evidence: court cannot reverse if there is some evidence in support of the agency’s conclusion.

· Facts not reviewable at all: statute may preclude judicial review of an agency’s factual determinations.

If the legislature delegated, then some form of reasonableness is normally enough. If the agency did not receive discretion to make choices about it, a court can substitute judgment if it disagrees.
b. Application: Substantial Evidence On the Whole Record for Formal Adjudication (facts)
· Court must uphold reasonable agency fact-findings even if the court disagrees.

· On the whole record: §706  → court shall review the whole record of those parts of it cited by a party.

· Universal Camera: employee was terminated and alleges it was b/c he testified before the NLRB. Company claimed he was insubordinate. Hearing examiner finds for the company. NLRB reverses without explanation.
· What happens when hearing officer makes a decision and the agency doesn’t accept it  → substantial evidence is the test, but based on the whole record (look at agency and hearing officer). All evidence: findings about credibility, and giving room for logical inferences.
· Problem: looks clearly erroneous b/c rather than looking at 1 side and finding substantial evidence, courts looks at the whole record to decide if it’s okay.

· Minus factor: When agency reverses ALJ, reviewing court treats an agency’s reversal as a factor that detracts from substantial evidence (minus factor). More likely a RP might find as the ALJ did, vs. the agency – less substantial evidence.  Neutralize: good explanation in the agency’s final order as to WHY the ALJ finding was rejected or strongly supported by circumstantial evidence.
· Allentown Mack: SC and substantial evidence. Issue: whether the employer had reasonable doubt that the union continued to enjoy support. Agency said there was not enough reasonable doubt. Court overturned using substantial evidence: there was enough grounds to be uncertain. SC reversed Court of Appeals: substantial evidence seldom overturned but they did here. If substantial evidence, SC less like to take b/c they won’t overturn.
· Rationales for substantial evidence: 1) giving deference to the agency: expertise 2) delegation: legislature intended to give broad delegation so courts should be careful in reversing 3) discouraging appeals: less likely to file an appeal if less chance of reversal 4) courts will have political difference: don’t want courts to change values (not accountable).
c. Application: Clearly Erroneous
· Defries: Security guard falls and breaks big toe. 2 years later, claims accident also injured his knee. Board reverse hearing officer and says that Π cannot recover. Looking at entire record, clearly erroneous  → he should get his benefits.
· Clearly erroneous: reverse if left with a definite conviction that a mistake has been made. Look at entire record.

· Patent cases are reviewed under clearly erroneous.

· When unusually high BOP at the hearing, the court uses the clearly erroneous standard. Even if substantial supporting evidence, court can reverse.

d. Application: De Novo
· Rare (especially in federal cases).

· Use when Constitutional facts.

· Deportation orders get judicial trial de novo.

· Crowell: stated that if a public right then entitled to a judicial review de novo. Ignored but preserves if needed.
· Warren: Congress requires that an administrative disqualification of a food retailer from the food stamp program be reviewed de novo in state or federal court.

· Ojai: judicial review of a school board decision under IDEA requires de novo review and allows for review of record, including taking additional evidence.
e. Application: Independent Judgment
· Frink: denied benefits b/c disability wasn’t permanent. She wants independent judgment rather than substantial evidence. Court allows independent judgment b/c it is a fundamental right. Court makes no distinction that she was applying for benefits and was denies vs. benefits cut-off (vested fundamental right).
2. Reviewing Agency Interpretation of Law
a. General Rule:

No deference: court substitutes its own judgment.

Weak deference: court decides the interpretative issue for itself, gives some weight to agency’s view of its meaning.
Reasonableness (strong deference): Chevron  → given when agency expressly delegated power to make law/ambiguous term of statute is upheld if it is reasonable even if court believes there is a better interpretation.
Arbitrary and capricious hard look: demand a high level of explanation of the reasons for the judgment and for rejecting alternatives.

b. Application: Weak Deference
· CT State Medical Society: Podiatry Board issued ruling that ankle was part of the foot. CT Supreme Court used weak deference judicial review and overruled  → ankle is not part of the foot. Problem: agency trying to expand their own power  → Court gives less deference.
· National Lime & Stone: EPA required permits for installation of new equipment. Interpreted “installation” mean “replacement.” Court said no: weak deference, which most states follow.
· Factors to determine whether it should be weak deference, and if so, how much:
· When the court should defer to the agency: 
· Comparative competence: if complicated subject court should defer to agency

· Interpretation of rules: if interpreting their own rules court should defer

· Agency interpretation probably correct:

· Procedures: did they follow notice/comment, agency head s/b given more weight.
· Thoroughness of consideration: carefully considered, persuasively written interpretation
· Contemporaneous construction: agency participated in drafting legislation and interpretation came out at the same time
· Long standing construction: if maintained for a long time, the more deference

· Consistency: consistently maintained interpretation
· Reliance: public relied on interpretation
· Reenanctment: can show that legislature endorsed

c. General Rule: Chevron
1) whether the statute is clear on its face (Congress’ intent). If so, agency must follow Congress’ interpretation or get weak deference if 1) the agency is expert and the term is technical or 2) long-standing reliance on its interpretation.  If not, then Step 2. 2) Whether the interpretation is reasonable 
· A) does the statute explicitly leave a gap for the agency to fill: if yes, legislative regulations are given controlling weight unless arbitrary, capricious or manifestly contrary

· B) does the statute contain an ambiguity without an explicit delegation: court will automatically assume that such ambiguity amounts to a delegation to fill the gap and an agency construction of such an ambiguity will then be upheld if it is “reasonable.”
d. Application: Chevron
· Chevron: under Clean Air Act, whether agency’s definition of “stationary source” included the bubble theory. Court ruled agency interpretation was reasonable. Stands for “strong deference.”

· Tools for Step 1: text, dictionary, canons of construction, statutory structure, context w/in statutory scheme, legislative history, legislative purpose, grammar.

· Tools for Step 2: same, but in context of whether the interpretation is reasonable.
· Edelman: doesn’t have to be the best interpretation, just reasonable, and if so entitled deference.

· FDA v. Brown & Williamston: Court used Step 1 and statutory construction to say that statute was clear that FDA did not have JDX/authority to regulate tobacco. Congress has otherwise regulated tobacco directly, so not FDA’s job.

· INS v. St. Cyr: if the statute is ambiguous as to retroactive application, then it is unambiguously prospective, so no Chevron deference.

· NRDC v. Daley: applying Step 2. Yearly quota on fishing. Unreasonable interpretation b/c only had an 18% chance of meeting conservation goals  → unreasonable to put a quota that won’t work.

· What does get Chevron deference: 1) has force of law 2) agency interpretation that was promulgated in exercise of that authority: includes notice and comment (rule), formal adjudication (orders)

· Adjudication: formal adjudication gets Chevron, informal adjudication: gets Chevron if highly structured evidentiary proceedings  → PBCG (didn’t have notice) but court still deferred.

e. Application: Limits on Chevron
· Mead: Imported day planners. Customs used a ruling letter to re-classify planner as diaries, which meant they had a tariff. Ruling letters do not get Chevron deference.
· Non-legislative rules: letter-rulings, specific rulings, opinion letters, policy statements, agency manuals and enforcement guidelines all of which lack force of the law don’t get Chevron deference. Skidmore.

· Skidmore: deference only to the extent the court is persauded:
· Thoroughness evident in its consideration
· Validity of its reasoning
· Consistency with earlier and later pronouncements
· And all factors which give it power to persuade
· Scalia dissent: a judge should already take into account these factors  → empty truism.
· Ruby Halloween: Want to get costumes re-classified as wearing apparel. Notice and comment period. Customs denied in a ruling letter. Court held that under Mead, all Customs rulings get Skidmore, even though there was a deliberative notice and comment proceeding it did not entitle it to Chevron. Under Skidmore, upheld Customs decision that costumes are not wearing apparel. 
· How to get Chevron deference: agency should issue a rule vs. non-legislative rule. Ex) Customs could issue a rule that costumes will never be wearing apparel in order to get Chevron deference.
· JDX Exception: shouldn’t give agencies deference to determine their own JDX. Congress/Court should determine the JDX an agency has (FDA. v. Brown & Williams).
· Litigation Positions: When an agency litigates, do not give Chevron deference to their litigating position b/c 1) it may represent the view of an agency 2) position developed in litigation may not be the actual, thoughtful decision the agency might do otherwise. Bowen.
· Other exceptions: 

· Statutes that agencies don’t administer: like APA, Freedom of Information Act  → no single agency administers these action, thus, no single agency’s interpretation of them can be controlling.
· Chevron does not apply to an agency’s interpretation that limits a private right of action conferred by statute on one private party against another private party
· Broad procedural statutes: possible that agency should not get Chevron deference when interpreting a statute that makes the APA/other procedure inapplicable. But Court has given Chevron deference in Chemical Waste and Shalala
APPLICATION OF LAW TO FACTS

1. Application of Law to Facts

a. General Rule:

If court wants to reverse, call it question of law. If court doesn’t, call it question of fact. Substantial evidence applies to questions of fact, Chevron applies to questions of law or discretionary decisions (“reasonableness test”)/arbitrary and capricious (§706)(2)(A).
b. Application:

· McPherson: Woman left job voluntarily b/c of sexual harassment. Issue: statute said if they left w/o good cause she was disqualified from benefits. Agency said sexual harassment was not good cause b/c not unlawful. Court remanded  → b/c not enough evidence in record to decide what good cause was. 
· Treat like a question of law: this is not a typical question of fact like who is telling the truth. Even with some question of law the agencies are in a better to decided (apply technical expertise).
· If in Chevron JDX, apply a reasonableness standard. Ex) 1) did they delegate power to the agency and is there ambiguity: they delegated and there is ambiguity as to good cause 2) is the agency decision reasonable: this is possibly a reasonable interpretation of good cause (requires that something unlawful be done).

· Hearst: Whether newspaper boys were employees like the NLBR said which would allow them to have a union. Court applied a reasonableness test b/c where the question is one of specific application of a broad statutory term in a proceeding in which the agency administering the statute must determine it initially, the reviewing court’s function is limited. Accepted if reasonable basis in the law.

· Baker: if the facts were in dispute, it treated the whole thing as a question of fact. If the facts were not in dispute it treated the whole thing as a question of law. Problem: standard depended on whether or not the facts were in dispute. NOW, we separate facts from law and apply the right to standard to each.

JUDICIAL REVIEW OF DISCRETIONARY DETERMINATIONS IN ADJUDCATION

1. Discretionary Determinations

a. General Rule:

§706(2)(A): applies to administrative rules, informal adjudication, and formal adjudications requires the court to overturn only if arbitrary and capricious.
b. Application: Judicial Review  → Open or Closed
· federal formal adjudications/rulemaking are closed record.

· Exceptions to federal closed record rule: agency failed to examine, failed to explain its grounds, acted in bad faith. Instead of asking for more evidence, remand. Sometimes people will add information, not for the court to look at but so the agency sees it on remand.
· If open, record can be supplemented by additional evidence in the form of testimony or affidavits.

c. Application: Arbitrary and Capricious
· Salameda: Deportation hearing for family and agency did not consider community service or the hardship to the son when deciding whether there was “extreme hardship.” Court ruled that decision was arbitrary and capricious b/c the agency should have considered community service/hardship to son.
· Case stands for: 1) court can decide that something is arbitrary and capricious based on the record 2) if courts go too far Congress can slap them down [Congress changed definition to exception and extremely unusual hardship and prohibited judicial review].
· Only real limit on prohibiting judicial review is when it’s a Constitutional decision.
· Butz: guy negligently weighed his livestock and agency suspended license for 20 days. Agency cannot be overturned unless unlawful or without factual justification  → let agencies decide about what sanctions to give.
· Problem with courts intervening in sanctions: NLRB refused to sanction a union representative even though the union rep bribed employees. Court reversed. Problem: previous case said it was acceptable to buy sandwich and Pepsi’s. 

d. Application: Hard Look Arbitrary and Capricious
· Overton Park: Secretary of transportation wanted to build highway thru park but statute said couldn’t unless not a feasible other route or it presented a unique problem. 
· Use arbitrary and capricious review under §706(2)(A) but “inquiry is to be searching and careful” although court acknowledges they can’t substitute judgment. Seeking to ensure that 1) the agency considered all factors Congress told it to consider 2) that it did not make a clear error of judgment.
· This is hard look arbitrary and capricious review.

· Hard look: court has to determine the boundaries of the agency’s discretionary power (apply like Chevron) to determine what factors the agency should have looked at. Under hard look, can send back for arbitrary and capricious if the agency doesn’t consider those factors. BUT:

· PBGC: court limited the “relevant factor” approach  → there are too many factors that can be found in a statute so Court cannot disturb agency decisions if they miss one.
· Chenery: a court cannot affirm an agency decision on some other ground than the one relied on by the agency  → no post-hoc rationalization.

· Motor Vehicles: deciding whether to require airbags/automatic seatbelts. Agency said no, Court remanded on arbitrary and capricious review (hard look). Cannot set aside a rule that is rational so long as based on consideration of relevant factors and w/in the scope of authority.
· Carefully deliberated
· Detailed explanations

· All factors relevant

· Fails to consider alternative measures and why it rejected

· Must justify if veers from the road

· VY: doesn’t conflict with VY which says court can’t add extra procedural requirements b/c hard look just requires the agencies to do what they have to, which is consider alternatives and explain their reasons.

· In general, look for whether: 1) the agency relied on factors Congress did not intend it to consider or 2) entirely failed to consider an important aspect of the problem 3) offered an explanation that runs counter to the evidence 4) offered an explanation so implausible that it could not be rescued by appeals to an agency’s expertise.

e. Application: When the Court Intervenes  → like a Hard Look Approach
· policy judgment that is so unacceptable as to render the action arbitrary

· reasoning that is so illogical as to render the action arbitrary

· factual premises do not withstand scrutiny.

· The action is, without good reason, inconsistent wit prior policy or precedent

· Agency arbitrarily failed to adopt/consider an alternative solution to the problem [see Overton Park]

· Action fails in other respects to rest upon reasoned decision-making.

f. Application: Soft Look Approach
· Borden: whether Commissioner could ban hazardous substance  → insulation. Agency said Commissioner could ban it. Court used arbitrary and capricious soft look and deferred to the agency even though there was contrary evidence.
· On exam, default is the hard look, but also examine under soft look.
· Predictions: soft look applies  → when examining this kind of scientific determination, as opposed to simple findings of fact, a reviewing court must generally be at its most deferential (Baltimore Gas & Electric).
g. Application: Hard Look v. Soft Look
· Benefits of hard look: not that onerous and avoid capture: industry influences the agency
· Disadvantages of hard look: ossification (agency won’t do anything new b/c concerned about being reversed), courts lack expertise, ad-hoc (judges choose when to use and agencies don’t know their standard of review).

· Tension: want to give agencies power but want to make sure they are doing a good job.
