I. Introduction

A. Administrative Agencies & Administrative Law

1. Agencies cannot go below due process - some statutes give private parties more rights – some don’t give any rights to private individuals.  

2. What does an agency have to do to have a hearing? Varies

B. What do they do?

1. Adjudications – make private decisions (DMV example)

2. Acts as judges and legislatures – make rules and regulations. 

a. Rules and regulations help implement legislation

C. Differences between state & federal agencies 

1. Depends on type of law you’re dealing with 

2. How much deference should be given to an agency decision? 

3. Federally regulated things usually stem from CC 

a. Broadcasting; securities 

D. Process of class

1. Adjudication

2. Agency rule making 

E. Administrative Procedure Act (APA) – pg. 710

1. Put into place b/c agencies were seen as overstepping their boundaries. Codified the normative idea of what we expect from agencies

2. APA only applies in certain circumstances – doesn’t cover every agency action

a. Adjudications – APA only applies when the statute says it should. 

3. Definitions

a. Agency 

b. Rules/rule making

c. Order – product of adjudication – final disposition of agency in matter other than rule making

(1) Adjudication – agency process for formulation of order

(2) Also includes licensing – agency process respecting grant, renewal, etc. of license (agency permit, approval, essentially permission). 

4. Administrative Law judges (apply APA)

a. They suck – agencies try and figure things out w/out them 

F. Model State APA’s 

1. Cal. was the first one 

2. In book – will do some compare and contrast 

G. Intro 

1. Need procedural checks and balances on agencies to make sure not overstepping bounds 

H. Snapshot of the Administrative Process 

1. Research & publicity – Agencies are authorized to find out what problems are and what solutions are available. 

a. May commission research by its staff or by outside consultants 

b. Can also publicize results of findings

2. Rulemaking 

a. Statute will likely authorize agency to adopt rules which set forth practices are allowed and forbidden. 

b. Rules are similar to statutes – determine legal rights & duties 

3. Licensing – authorizes an individual or entity to engage in a specific activity. 

a. Can specify qualifications & rules specifying what licensees may or may not do. 

b. May also issue rules providing when and how licenses may be revoked or suspended. 

c. Permits are also forms of licenses – agency may be authorized to require a permit before a specified action may occur. 

(1) Somewhat necessary but can be very costly to administer, harmful to competitive system and may in practice allow administrator to substitute his wisdom for that of the market. 

d. Clearance system – agency requires certain steps to be taken by regulated party before that party may proceed with a specified type of action. 

(1) Agency must take affirmative step to stop the project 

4. Investigation & law enforcement – ensure that those subject to statute and rules actually follow them

a. Must have formal investigation powers to subpoena, etc. 

b. Agency functions both as police dept. & prosecuting office 

5. Adjudication – agency determination of particular applicability that affects the legal rights or duties of a specified person based upon his individual circumstances. 

a. Need to comply with due process 

b. Agency is usually party to the dispute it is adjudicating while courts are uninvolved arbitors

6. Ratemaking – agencies can set rates 

a. In doing so must observe procedures 

(1) Depending on if rates are industry-wide or company specific, process may look like rulemaking or adjudication. 

(2) Rates can only be set after detailed economic information is collected and analyzed and a fair rate of return is determined. 

7. Judicial review – No specialized administrative court

a. Judges who resolve private disputes also review agency action

b. Courts review final agency action for errors of law and for reasonableness in finding facts or exercising discretion 

8. Legislative & executive review – legislative and executive branches of gov. scrutinize the actions of agencies. 

a. Legislature engages in oversight, investigating agency action & amending agency enabling statute when it deems desirable.

(1) Also may have power to delay or veto agency rules or other actions.

(2) Can also influence agency action by increasing or decreasing the agency’s budget or defunding it

b. Chief Executive (Governor or President) appoints head or heads of agencies. 

I. Costs and Benefits of Administrative Procedure & Procedural Reform

1. Process 

a. Determine the benefits of the requirement by asking whether it is likely to achieve one or more of these objectives – efficient, effective & economical manner

b. Estimate the costs of that requirement by asking the about the extent to which it interferes with one or more of those objectives. 

c. Try and determine whether the benefits of the particular requirement outweigh its costs.  

d. Also consider possible alternatives to the requirement that might achieve the objectives sought at a lesser cost

J. Problem 1.8

1. Real case – weren’t allowed to do it until there was some kind of environmental impact released. 

a. Some states have come up with their own agencies to regulate biotech

2. Do we need a new agency for this? 

a. Don’t the EPA and the FDA already cover this? Couldn’t they take responsibility? 

(1) Ex. Homeland security

3. Assume there should be an agency – should we leave the industry along or do we put regulations on what they are doing? 

a. Rulemaking

b. Ratemaking? 

c. Education of public; grant making

d. Adjudication – could happen after licensing, permits 

e. Some agencies will set up compensation scheme

f. There will be judicial review of agency action 

(1) Will be some review – to what extent? 

(a) Compliance with procedural norms, errors of law, etc. 

(2) Legislative oversight 

4. Why do we have agencies? 

a. Help when problems arise in society 

II. Constitutional Right to a Hearing 

A. Intro

1. When do we need to have a hearing and what kind of hearing? 

2. Themes 

a. Admin law matters

b. Procedure is costly

c. Admin law is about discretion 

d. Fundamental Values

B. Hearings and Welfare termination: Due Process & Mass Justice

1. Notes – AFDC was renamed and welfare was considered to no longer be an entitlement.  Qualification was based on need & family must be near destitute to qualify for aid.  Goldberg deals with what sort of appeal process must be provided when the recipient does not agree with the welfare department’s decision to terminate benefits. 

2. Goldberg v. Kelly:  Welfare recipients dropped w/out hearing.  Did they have a due process right to a hearing? Caseworker determines person isn’t eligible; supervisor reviews; can provide written documentation but no ability to present defense.  Once welfare was dropped could have a post- hearing. Issue is whether the post-termination hearing is enough to protect the property interest? DC said pre-termination is required.  Elements of pre-termination hearing: Oral testimony; ability to call & cross-examine witnesses; right to have counsel; impartial decision maker; written decisions.  This is costly so Justice Goldberg states that: “the pre-termination hearing has one function only: to produce an initial determination of the validity of the welfare departments grounds for discontinuing payments in order to protect a recipient against an erroneous termination of benefits.”  Buhai brings up dignity issue of having oral hearing – that you made your best case, etc.  Court holds governmental interests are not overriding in the welfare context, but pre-termination hearing need not take the form of a judicial or quasi-judicial trial.  An informal hearing may be acceptable – due process does not require a particular order of proof or mode of offering evidence. 
a. Dissent by Black: He makes the point of the property right having to belong to the individual and that the majority is emotional as opposed to based in the Constitution – Congress should do this. 

b. This was an important decision of the ‘70s – changed approach to due process.  Affirms the idea that trial, adversarial system is the best way to protect rights. 

3. Notes & Questions

a. Goldberg decision – issues determined

(1) Right to continued flow of welfare benefits is an interest protected by procedural due process

(2) Demands of PDP are flexible and contextual

(3) DP requires a hearing before benefits are terminated. 

(4) Pre-termination hearing must include specific ingredients

b. Purposes of due process

(1) Dignitary function – treats individuals as important and affirms the value of fair procedure for its own sake. 

(2) Understand & accept a negative governmental decision. Enhances peoples satisfaction w/ the gov. 

(3) Reach more accurate decisions

(4) Consistent decisions

c. After Goldberg 

(1) Many more hearings – more people requesting hearings requires more employees – less money to go for benefits. 

(2) 80% of the issues were decided in favor of appellants

d. Consequences of Goldberg
(1) Need to balance benefits in pursuing the remedy outweigh the costs, the time & energy of the complainant and the costs of seeking help. 

e. Adversariness & mass justice – Are adversary hearings the best way to protect the right of the people who depend on the government. Final steps in the process of invoking due process is to calculate whether the benefits of pursuing the remedy outweigh the costs such as the time & energy of the complainant & the costs of seeking help. 

C. Interests protected by Due Process: Liberty & Property

1. Liberty & Property according to Roth 

a. To be entitled to PDP, a person must be deprived by government of liberty or property

b. Board of Regents v. Roth: Professor hired for term of one year – needs to be notified by Feb. 1if not coming back next year.  University decides not to renew – R claims he has been deprived of PDP b/c University gave no reason for non-retention or opportunity for hearing.  Court defines “liberty” & “property” and says to determine PDP need to look at nature of the interest at stake.  R also had a free speech claim related to protest of Vietnam war

(1) Liberty: Broad definition - in this case – no damage to name or reputation – goes to problem on pg. 51

(2) Property: Person must have more than an abstract need of desire for the property interest in the benefit. Must have a legitimate claim of entitlement to it. 

(a) These interests are created by existing rules and or understandings that secure certain benefits & support a claim of entitlement to those benefits. 

(3) Analysis – what is the nature of the interest?  Iss it property or liberty? 

(4) Dissent: Argued that job is property and liberty protects the right to work 

c. Notes & Problems 

(1) The right-privilege doctrine 

(a) Bailey v. Richardson – Government job was once considered a privilege and not a right – meaning deprivation of job did not trigger DP.  B was dismissed from job in US Employment Services on the basis that reasonable grounds existed for the belief that she was disloyal.  Received a hearing but not allowed to confront accusers.  CoA held that gov. job is not property & dismissal for disloyalty is not an infringement of liberty despite the stigmatic effect.  Goldberg was a turning point b/c helped discard the right-privilege distinction.  

(2) Definition of property – Have traditional interests in property but now have statutory entitlements that are also considered property.  The exitstence of a property right depends upon some entitlement created and defined by an independent source.  The source may be state or federal statute or regulation.  

(3) Liberty – Reliance in Roth on Meyer v. Nebraska.  Substantive DP case, not PDP.  Elements of SDP survive in cases which require a compelling state interest in order to interfere with people’s fundamental interests.  Very little left of SDP in economic area. Courts will generally accept any rational justification for statutes that limit economic rights.   

(4) Free-speech rights – Deals with facts of Roth – claim resolved in federal court instead of agency hearing b/c it is a constitutional issue. 

(5) Discretion & DP – R was not entitled to DP b/c his liberty & property rights hadn’t been infringed upon.  

(6) State constitutional law - California Law – Discretionary standard can trigger DP.  Since the constitution has provided more protection, this situation will trigger DP. 

(7) De Facto Tenure –  Perry v. Sinderman - Implied K in case decided same day as Roth – guy worked for 10 years and alleged that the guidelines he relied on during his 10-year career and on practices of the institution. Might be required DP. Court held that entitlement could be based on implied as well as express K, since implied K rights are protected by state courts.  

(8) Deprivation – Distinction b/w being deprived of something you already have & being denied something you want but do not have.  Court mentions “already acquired benefits”

d. Supplement

(1) Case – dealt with applying for benefits as opposed to already having them.  Court found no due process.  

2. Defining Property

a. Cleveland Board of Education v. Loudermill: Two employees could only be discharged for cause.  Discharged w/out opportunity to respond prior to discharge.  Ohio statute creates a property interest in public employment b/c the statute allows a post-termination hearing – Property interests are not created in the constitution – in this case the Ohio statute created the interest – stating there is a post termination hearing.  Legislature may decide not to create a property interest in public employment but if they do they cannot deprive employees of due process.   

b. Notes & Problems

(1) Bitter w/ the sweet – court held that a written rather than oral pre-termination proceeding is sufficient protection for a discharged employee if a full hearing is provided after the discharge. 

(2) Consequences of Loudermill – Could cause a shift in jobs being more ably furnished by the private sector instead of the government. 

(3) Jobs as property – Bishop v. Wood – policeman was considered a “permanent employee” by an ordinance – ordinance said that employee could be dismissed if negligent, unfit, etc. SC deferred to the lower court & found that the job was not property. 

(4) New property – Besides certain jobs & welfare benefits, other relationships b/w the government & citizens are entitlements – like licenses & public services & are subject to DP. 

(5) Contracts w/government – Unger v. National Residents Matching Program – U alleged that university breached K to admit her to a residency.  Since university provided no prior hearing before reneging on the agreement, she sued for damages.  Court rules that only a few types of government K are protected by DP – those involving extreme dependence or those in which the K itself allows the state to terminate only for cause. 

(6) DP & de minimus deprivations – Goss v. Lopez – Court held that as long as property deprivation is not de minimus, its gravity is irrelevant to the question whether the account must be taken of the DPC.  Length & severity of deprivation is another factor to consider but is not decisive of the basic rights to a hearing of some kind. 

3. Defining Liberty 

a. Sandin v. Connor – C sentenced to 30 years in prison.  Also put in solitary confinement.  Not permitted to be present during his hearing.  9th Circuit held that there was a liberty interest involved b/c C was being disciplined for misconduct under Wolff & prison regulations concerning misconduct contained non-discretionary standard the committee had to follow.   

(1) Wolff – Nebraska inmates challenged decision to revoke credits for good behavior w/o adequate procedure.  Held that DP does not create a liberty interest in credit for good behavior but statutory provision created a liberty interest in a shortened prison sentence which resulted in the credits.  Court began asking whether the State had gone beyond issuing mere procedural guidelines and had used language of an unmistakably mandatory characters such that the incursion on liberty would not  occur absent specified substantive procedures.  Court changes this in Sandin  - goes back to looking at the liberty interest.  Finds that the prison regulation & the DPC do not afford C a protected liberty interest that would entitle him to the Wolff procedural protections.  

(2) Punishment serves different aims – doesn’t impose retribution in lieu of a valid conviction, nor does it maintain  physical control over free citizens forced by law to subject themselves to state control over the educational mission.  It effectuates prison management and prisoner rehabilitative goals.  Discipline by prison officials in response to a wide range of misconduct falls within the expected parameters of the sentence imposed by a court of law – the discipline of segregated confinement did not present the type of atypical, significant deprivation in which a state might conceivably create a liberty interest. 

b. Notes & Questions

(1) How much liberty does a prisoner retain? Not much anymore.  

(2) Stigma as a deprivation of liberty 

(a) Wisconsin v. Constantineau – Where a person’s good name, reputation, honor or integrity is at stake b/c of what the government is doing to him, notice and an opportunity to be heard are essential.  Held that a person was entitled to a prior hearing before the state posted his name as a public drunkard.  

(3) Investigatory hearings – Does DP apply to administrative investigation which may result in conclusions that are harmful to the persons investigated? 

(a) Hannah v. Larche – Court held that voting registrars summoned to testify before the Civil Rights Commission had no right to cross-examine their accusers since the proceedings of the Commission were purely investigatory.  Commission was seeking info to advise Congress & could not issue orders or impose sanctions.  In a later case, Court held that Hannah was limited & DP did apply to state investigative proceedings that sought to publicize criminal activity by unions & brand individuals as criminals. 

D. Timing of trial-type hearings

1. Mathews v. Eldridge – E is disabled and his disability benefits were going to be cutoff.  Disputed it, it was terminated and then filed suit claiming he didn’t have proper pre-termination suit.  Court distinguishes Goldberg from this case b/c benefits involved aren’t necessary to life. 

a. Three-factor test

(1) Private interest that will be affected by the official action

(2) Risk of erroneous deprivation of such interest through the procedures used and the probably value of additional or substitute procedural safeguards

(3) Government’s interest – including the function involved and the fiscal and administrative burdens that the additional or substitute procedural requirement would entail. 

(4) Also need to consider if the change in the process will make a difference 

b. Application of 3-factor test

(1) This is disability v. welfare (in Goldberg) where the interest is not as substantial. 

(2) B/c the determination is made by doctor, is it more reliable that other determinations

(3) Government’s interest is in fiscal responsibility, etc. 

c. Dissent 

(1) Too speculative – P’s home was foreclosed, etc. 

d. Would Goldberg come out differently? 

(1) Large private interest

(2) Do we really need oral testimony? 

(a) Problem with people who are less educated, etc. 

(b) More likely to have a lawyer to represent you in a SS case b/c lawyer can be paid with the backpay. 

(3) Government interest 

(a) Very expensive to do pre-termination hearings but likely that it would still come out the same way

2. Notes & Questions

a. Dispensing w/ prior hearing in emergencies – different depending on situation 

(1) Cold storage case – state could destroy food that was rotting w/out informing people beforehand. 

(2) Mine safety – closed a mine b/c inspection determined that it posed dangers to the health and safety to the public or significant environmental harm 

(3) Decriminalization of parking tickets – Do Mathews test

b. Timing & new property – Test in Mathews is now used to determine both the timing and the elements of hearings.  

c. Employment cases 

(1) Previously - tenured jobs require pre-termination hearing (Roth) but later courts have been more cautious – can do abbreviated pre-termination hearing and a longer one later. 

(2) Loudermill – Check on incorrect decision - pre-termination notice of charges, explanation of evidence of employer & chance to present side either orally or in writing.  Recent case that applied Loudermill against a tenured professor - accused of sexual harassment, tenured for 20 years, still had a pre-termination proceeding. 

d. How long is too long for the post-termination hearing? 

(1) Court tolerated one year in Mathews but we still don’t know what constitutes too long

e. Suspension or discharge

(1) Employer doesn’t have to discharge right away – can suspend with or without pay

(2) Gilbert v. Homar – Policeman was suspended and later given lower job with less pay. Found that post-termination was sufficient. 

(a) Harm to individual – significance of private interest was low 

(b) Government’s interest was high in having employee who has been convicted of crime 

(c) Likelihood of error – low – police reports, etc. 

(3) Licensing case – might be exigent circumstances when there is a professional license is at stake

f. Problem 6 

(1) Is this a due process case? 

(a) Yes – there is an interest in having a house 

(2) Harm is unreasonably high

(3) No true governmental interest that can counteract the harm

E. Elements of a hearing 

1. Goss v. Lopez – Law that said you can suspend from public school for up to 10 days w/out hearing. There should be some informal hearing b/t school and student.  Dissent has concerns with where do we draw the line when we say we need this informal hearing. 

2. Ingraham v. Wright – Paddling of students in school.  Kids were paddled and one ended up with hematoma. Corporal punishment is not cruel & unusual.  Is there a liberty or property interest here?  Yes – bodily integrity. What process is due?  None b/c there are tort remedies and a tradition of a privilege for teachers to discipline students. 

a. This is rule re: School cases

3. Notes 

a. Goss – need some kind of notice/hearing b/c could damage the students reputation and future.  Ingraham comes after Goss and no real reason why they are different except that there was a change in the court. 

b. Tort remedies – No need for due process since we have these remedies. 

(1) Parrat v. Taylor - Prison officials lost a hobby kit – court said there was a state tort action for it so there was no need for deprivation of property case.  Same goes for intentional destruction of a prisoner’s property by a prison guard. 

(2) If pre-deprivation hearing is feasible the Parratt rule doesn’t apply. 

c. State contract remedies as DP – Mid-American Waste Systems v. City of Gary – Alleged breach of lease of a trash landfill.  G claimed that the lease was terminable at will but Mid-American claimed it ran until site was filled.  Court treated K rights as proerty but held the DP doesn’t require an administrative hearing when the dispute concerns the interpretation of a K.  

d. Right to counsel in administrative hearings 

(1) Walters – Limiting attorney’s fees in veteran’s cases to $10 – no attorney will take the case.  What is the harm in having a lawyer? Can complicate a simple situation – also Congress wanted veterans to keep the benefits not pay some to the attorney. 

(a) What about special circumstances? Haven’t seen it yet – but possible. 

(b) Congress lifted $10 limit in 1993 – they still had no right to counsel

(c) What about pro bono?  Don’t want the system to be so formal or adversarial 

(2) Lujan v. G. Fire Sprinklers – Withheld payment from general contractor – this was considered a violation PDP. Breach of K claim.  There is a property interest but b/c there is a remedy but no violation of PDP.

(a) In addition to Mathews  test – need to consider if the process change would make a difference.  Can add to second prong or make it a fourth prong. 

e. Academic decision-making – when expelling a student for cheating – does the school have to have a structure that allows a lawyer? 

(1) In certain occasions the lawyers are allowed but not allowed to speak

(2) Unfair, school is represented by lawyers, etc. 

(3) This was a final exam question

(4) Lawyer can both help and hurt

(5) Horowitz – D is in medical school, on academic probation; committee is confused about what to do with her – some recommend dismissal and others another chance.  Dismissal was approved and D didn’t have access to the reports from faculty committee or doctors.  Justice decides/assumes due process.  But says that she got more process than she was due. She only needed notice and a careful deliberate process. 

f. Confrontation – even in a trial type hearing – must one be able to confront and cross-examine accuser?  Van Harken – Change in procedure for tickets – police officer is not required to be at hearing & court upholds this for monetary reasons. 

(1) This approach has been criticized – the math and the law & economics aspect 

g. Paper hearings – don’t have to have an oral hearing – a paper hearing may be sufficient depending on the case. Unless there is a factual issue to be resolved, there can be a paper hearing

(1) If the issue is one of the discretion of the decision-maker – then no need for an oral hearing

(2) This goes against White’s comment in Loudermill – need to determine if an action is appropriate and look at this to see if someone should have a chance to speak. 

(a) Split – Hewitt & Horowitz – no requirement for oral hearing

(b) Loudermill & Goss – may need a chance to speak

(c) Discuss what appropriate decision means – can that go into determining if oral hearing is necessary

h. Adversarial system – Congress can choose which type of hearing should be had.

F. Rule-making/adjudication distinction 

1. Distinction 

a. Adjudication – government action that affects an identifiable person(s) on the basis of facts peculiar to each of them 

b. Rule-making – governmental action directed in a uniform way against a class of persons

2. Londonder v. Denver – Owners of land in Denver sue when an ordinance allows the city to assess the district for paving streets.  The property owners then had to pay for the paving.  They were permitted to submit written complaints. If this is rule-making then due process does not apply but here the court found that they were entitled to an oral hearing not just a written hearing.  

a. If this came out today they wouldn’t get an oral hearing. 

3. Bi-Metallic v. State Board of Equalization – State board wants to increase the value of all taxable property 40%.  B/c this is a rule that affects everyone and is very general and therefore there is no right to a hearing. 

a. In most cases the number of people the rule will affect will let you know whether or not it’s adjudication or rule-making

4. Notes 

a. (Note 2) Distinction b/w Bi-Metallic & Londonder 

b. Legislative v. Adjudicative Facts – Specific facts in Lononder were being disputed – in Bi-Metallic is would be more general facts that apply to more people. 

(1) Adjudicative facts – usually answer questions re: who did what, where, when, why, typically the kinds of facts that go to the jury. 

(2) Legislative facts do not usually concern the immediate parties but are the general facts which help the tribunal decide questions of law & policy & discretion. 

(3) There are some facts that fall in-between – they may concern an individual party – but there is not a reason to have testimony or cross-examination about the facts. 

(a) Could be called “judicial notice” facts or “stipulated” facts – they aren’t really in issue and when that’s all you have – maybe you don’t need a hearing

c. Judicial review – Londoner said no judicial review & Bi-Metallic said yes on judicial review. 

d. Should there be some kind of due process in rule-making?  B/c most of it is legislatively enacted under a legislative scheme that has procedures there isn’t really a strong need for DP. 

5. Cunningham v. Dept. of Civil Service – P’s were demoted from jobs when positions were abolished and would get priority if the job was comparable.  They asserted that they should have had priority for a certain type of job and the D says the positions weren’t similar.  No hearing – court found that they should be able to make an offer of proof and have some kind of hearing, oral or written.  Can’t just look at job descriptions – should hear from the person who had the job re: what the job was and maybe talk to people in the job.

6. Notes

a. What if they had issued a rule that said that the two jobs are not comparable?  

(1) Maybe need a sham exception – shouldn’t allow agencies to disguise adjudication in rule-making. 

(2) Anaconda – EPA case about emissions in a certain area.  A was only company with these emissions in the area & court found it to be a general rule even though it only applied to one company. 

(a) Criticism says that if something is individual in impact then the individual should be given a judicial type hearing. 

b. APA – will come back to this later 

c. Problem 4 – Does the city council have to give a hearing? No – this is rule-making. 

(1) Is he entitled to trial-type hearing now? Some authority that denial of license is deprivation. 

(a) Is this a property right? If it’s old property – usually assume deprivation – new property (like job, etc) then will look to see if there is a real deprivation 

(b) Is there a deprivation? Limit on City’s discretion 

i. Argument that deprivation is not to be able to argue whether he should have had an exemption of undue hardship

(2) Zoning is generally considered rule making – assume it’s part of political process.  

(a) What would a hearing add? 

III. Administrative Adjudication: Fundamental Problems

A. Statutory rights to an adjudicative hearing

1. Two approaches 

a. Informal Adjudication

(1) APA & MSAPA do not require adjudicative hearings.  Lay out the rules for formal hearings but agencies don’t need to use the procedures except where an external source – like a statute or constitution – requires a hearing. 

(2) If no external source requires a hearing – the agency is free to chose its own dispute resolution procedure. 

b. Formal Adjudication 

(1) APA of many states and 1981 MSAPA don’t leave it to an external source to decide if hearing is required.  Instead, the APAs prescribe when hearings should occur.  Also, they provide for different hearing models of varying formality. 

2. Federal Law – Right to a hearing under the APA

a. APA §554 – Only applies to adjudication “required by statute to be determined on the record after opportunity for an agency hearing.” 

(1) If statute calls for a hearing “on the record” – Congress intends formal adjudication sections of the APA to apply

(2) Phrase means “on the exclusive record” – meaning the trier of fact is not allowed to consider any evidence except that which has been admitted at the hearing. 

(a) Many hearings that aren’t required to be conducted as a formal hearing still respect the “on the record” requirement

b. In APA formal adjudication - §§ 554, 556, 557 – specifics of the hearing

(1) Agency must separate its prosecuting and adjudicative functions & no party can engage in ex parte contact with decisionmakers

(2) Agency must allow cross-examination at the hearing as may be required for a full & true disclosure of facts

(3) If private party wins & agency’s position was not justified, private party is entitled to attorney’s fees

(4) Hearing must be conducted by an administrative law judge who is hired and assigned to cases according to strict standards. 

(5) Hearsay rule applies

(6) Testimony must constitute the exclusive record

c. City of W. Chicago v. NRC – NRC is agency responsible for licensing and regulating nuclear industry. Also regulates radioactive materials.  K had a license allowing it to process source material. K applied for permission to demolish buildings and store contaminated materials and City challenged order granting license amendment.  Issue – what kind of hearing does the AEA (Atomic Energy Act) require – does it require an APA hearing? Agency claims it can hold informal hearing. 

(1) If Congress doesn’t use “on the record” – does the act have requirements for 6the hearing?  

(a) The court notes that in the absence of these words, Congress must clearly indicate its intent to trigger the formal hearing of the APA. Look to legislative history, etc. 

(b) Court found that there was no requirement for a formal hearing

i. Court is unwilling to assume hearing means formal hearing – don’t follow First Circuit case – Seacoast. 

ii. Seacoast – Permit to allow discharge of a pollutant – EPA had to find that the discharge protected the wildlife and was the best available technology.  Court found that the factual decisions would be benefited by adversarial system and would help in terms of judicial review.  Things would be on the record, better record to review.  Arguments could apply to W. Chicago – but court goes the other way. 

(2) Did the hearing satisfy due process? 

(a) Generalized health, safety & environmental concerns do not constitute liberty or property subject to due process. 

(b) Look at Mathews – finds that agency properly applied it 

i. Private interest is generalized; oral hearing wouldn’t add much. Costly. 

(3) Which way do we follow – Seacoast or W. Chicago? 

(a) In favor of presumption for Seacoast formal hearing – APA is admin. law statute and should be the norm. Unless Congress didn’t intend hearing to mean APA hearing – that is what it should mean. 

(b) In favor against – Legislative history argument – if Congress wanted a formal hearing on the record, they would indicate it. Congress can amend the statute if this is a misinterpretation.  Also can be very costly. 

(c) Problem that Congress never really has intent anyway (B’s belief – ADA story.)

d. Notes 

(1) Chemical Waste – EPA had to conduct a “public hearing” and under EPA regulations only an informal hearing was required to impose a corrective order on waste storage facilities in violation of the rules.  Court deferred to Chevron – deference to agency decision.  Says that a reviewing court should defer to reasonable agency interpretations of ambiguous statutes. 

(a) How far does Chevron go? Maybe shouldn’t allow agency to determine Congressional intent.  

(b) In CA – lots of deference to administrative agencies but not a severe as Chevron.  

(2) Implications of “on the record” - Portland Audubon Society v. Endangered Species Commission  - Court held that APA’s formal adjudication requirements applied to proceedings of the ESC (“God Squad”).  ESC was made up of high level people and could make exemptions from Endangered Species Act.  Hearing is held initially by ALJ – Court held that where a statute provides that an adjudication be determined committee least in part based on an agency hearing – the requirement is fulfilled.  Committee was required to follow APA ban on ex parte communications. The committee was a political decision making committee.  

(a) “On the record” – maybe only meant that they should look at the record as well as other things. Introduced later in the bill passing process.  

(3) Seacoast  v. W. Chicago – only looking at whether there is a presumption of a formal hearing.  Also look to legislative history, etc. 

(4) Informal adjudication – APA has no specific procedures of informal adjudication.  Look to §558 & §555 of APA. 

(a) §555 – If compelled to appear whether you can be represented. Subpoenas issued on request 

(b) §558 – Suspension of licenses and sanctions 

(c) Did NRC provide a hearing before granting the license? Paper hearing – submitting written materials. 

(d) US Lines v. FMC – Informal paper hearing – put some limits on ex parte contacts. Informal hearing does imply some limits – D.C. Circuit case – hasn’t been followed.  Limited to D.C. Circuit.  

(e) Deal with rule-making later 

(5) Comparative hearings – Ashbacker - SC held that more than one applicant for license (radio station) – have to have one hearing where both applications are heard together.  Process must protect the rights of everyone.  Now there is an auction system in place by FCC.  Renewal is on basis of performance – this radio context doesn’t really exist anymore.  

(a) Principle has been applied in other circumstances – liquor stores; and has been held in other direction as well. 

(b) Usually ends up more like a rule-making system – not a trial type process. 

(6) Constitutionally required hearings – If court in W. Chicago had found a due process requirement for trial type hearing - what hearing?

(a) Greene v. Babbit - Samish were not a recognized Indian tribe. DP required trial type hearing and should have been APA type hearing.  Used Mathews and found should have trial type hearing. 

3. Sugarloaf v. Northeast Maryland – Does Md. have to hold a contested case hearing before granting permit applications? Look at APA definition – when a proceeding meets the definition of contested case, the agency is required to provide certain trial type procedures during the course of the proceeding.  Look to an Environmental Act to determine if it is required by statute. Found it to be an adjudicative issue. 

4. Metsch v. University of Fla. – M appeals from denial of admin hearing following denial of admittance to school.  Denied entrance based on computer projections.  Fla. APA applies when an agency determines a “substantial interest.” To show substantial interest, must show: (1) he will suffer an injury in fact which is of immediate sufficiency to entitle him to a hearing; & (2) the substantial injury is of a type of nature which the proceeding is designed to protect. Interest in attending law school is not a substantial interest. 
5. Notes 

a. Result of Sugarload – A contested case must be provided if a hearing is required by a regulation of by the constitution, as well as a statute.  A contested case hearing under APA is full-fledged trial type hearing with cross-examination of witnesses.  

b. State Admin Law

(1) Model State APA (MSAPA) – has been adopted less than other model acts

(a) About ½ the states use it for their state APA

(2) APA should have some provisions that require certain things for informal hearings – the state one does

(a) §4-402 – Conference Adjudicative Hearing Procedures – Allows for a less formal hearing. Can’t assume for any state what the rules are – CA has it’s own APA. CA doesn’t adopt all of the MSAPA but does have an informal procedure.

c. Emergency procedures – 

d. Problem – Law School Applicant – Apply to UCLA law school, don’t get in. What kind of hearing do they have to give?  Metsch – no substantial property right.  Would be adjudication – but is there a due process right?  No – no entitlement to go to law school.  Most law schools do have a procedure to have a hearing/appeals.  

(1) Why have the appellate hearing?  Avoid litigation, want to have a correct decision. 

6. Exam talk – 3 hours – open everything (½  MC & ½ essay)

a. Generally just federal admin law 

B. Limiting the Issues to Which Hearing Rights Apply 

1. Heckler v. Campbell – Regulations are issued for SS that say some physical impairments are so severe that people automatically qualify for the disability benefits.  Then there is a two-stepped process: (1) Assess each claimant’s present job and consider factors of “physical ability; age; education; and work experience.” (2) Consider whether jobs exist in the national economy that a person having the claimant’s qualifications could perform.  Create a grid to assess this information.  P has hypertension – can’t work at hotel anymore.  Based on info, find that she can work in another job and isn’t “disabled.”  CoA finds that this doesn’t allow for her to provide added info.  SC reverses and says that guidelines are okay.  Agency can make rules to deal with issues and remove them from the adjudicative process. The guidelines set out a way to assess each claimants personal attributes for each factor and the second analysis is not unique to an individual – would apply to everyone with those disabilities. 

2. Notes 

a. Foreclosure of hearing rights through rulemaking – Court held that an agency can use rulemaking to resolve an issue and thereby displace an individual’s statutory right to an evidentiary hearing on that issue. 

b. Issues suitable for rulemaking – Jobs available in the national economy.  

(1) Bowen – Court upheld another part of the grid regulations that made determinations that pertained directly to characteristics of the individual applicant.  If a disability was not severe enough, then the applicants claim for benefits would be automatically be dismissed. 

(2) Sullivan v. Zebley – Court struck down third rule under which a child would only be eligible for benefits if they had one of 182 medical conditions listed in the rule.  Court believed that the standard laid out in the statute would allow benefits to go to more children then the 182 conditions. (Statute said children should get benefits if they would qualify as adults)

c. Presumptions – Court has endorsed a presumption that the rulemaking provision will prevail over individualized consideration.  

(1) American Hospital v. NLRB – Rule defined an employee unit for collective bargaining in acute care hospitals.  Challenged by the Hospital Association on the ground that the Act required the board to make a separate decision in each case.  Court held that “even if the statutory scheme requires individualized determinations, the decision-maker has the authority to rely on rulemaking to resolve certain issues of general applicability unless Congress has clearly expressed an intent to withhold that authority.”

d. Safety valve – Court has noted that the regulations at issue permitted affected persons to seek a waiver of the rules if they could show adequate reasons to justify one. 

(1) FCC v. Listeners Guild – Court upheld FCC rule that radio station changes in format would never be considered during license renewal proceedings.  

(2) Agency can always ignore a rule in special circumstances.

e. Summary judgment – An agency can use device of summary judgment to deny a hearing that is otherwise required by statute and the APA, when there are no disputed issues of material fact.  

(1) Weinburger v. Hynson – Court upheld administrative summary judgments in this case – pulling many drugs off of the market.  Person who wants to go forward has to show that there is a genuine issue of material fact. 

f. Showing a material issue of fact 

(1) Connecticut Bankers v. Board of Gov. - Minimal showing that material facts are in dispute. 

(2) Air Line Pilots v. Dept. of Transportation – Board approved company’s request to take over an airline.  Pilots union asked that this approval be conditioned on inclusion of labor provisions in the merger agreement.  Board issued new policy – only included if necessary to prevent an airline strike.  Court upheld summary judgment. 

g.  Problem #7 

(1) Due process right: No

(2) Waiver – strong arguments for the waiver. Unusual case. 

C. The Conflict b/w Institutional & Judicialized Decision-Making

1. Judicial Model v. Institutional Model

a. Judicial model – administrative process should resemble the judicial process. 

b. Institutional model – views an agency as if it were a single unit with the mission of implementing a specific regulatory scheme

2. Personal responsibility of Decisionmakers

a. Morgan v. United States – Case #1 – Motion to dismiss – Sec. of Agriculture didn’t examine any of the evidence, hear witnesses, etc. This is a rubber stamp – Court said this is not okay, that the one who decides must hear.  “Person making the decision must consider and appraise the evidence.”

b. Notes 

(1) Can’t take the language in this case too seriously – not feasible.  Why do we want someone to consider the evidence? 

(2) Getting around Morgan – List in book – agency head is not always the best person to make the decision.

(3) Look to APA - §557(b) – when agency did not preside, the presiding employee shall initially decide the case.  Requires them to do a report and more likely that you will get a good decision. 

(4) Intermediate reports – Court implied that due process requires the preparation of an intermediate report.  Later case made clear the DO doesn’t require an intermediate report in the absence of showing of substantial prejudice from the failure to prepare one.

(5) Right to object to an intermediate report – Mazza  - Revocation of liquor license.  Hearing officer submitted proposed findings and recommendations to the Alcoholic Board but the licensee was not permitted to see the report. This was okay according to the SC.

(6) Proving a violation of Morgan – presumption that decision-maker has looked at information and this is hard to overcome

(a) Citizens to Preserve Overton Park – SC said that even though they won’t look into process of decision-maker – if decision-maker approves a project and gives no findings in support of the decision then we will look beyond decision – only occurs if they fail to explain the decision.  Usually remanded to agency for an explanation or reason. 

(7) Oral Argument – Agency heads don’t have to listen to anything – have a right to file appeal but they don’t have to listen anything.  Goes with discretion to agency.

3. Separation of Functions and Internal Agency Communications

a. Walker v. City of Berkeley – P is fired from job at city – Board finds she is fired without cause.  Decision is sent to City Manager for final decision.  Another suit was filed in court – Problem with City Attorney representing the City in Court and being the investigative attorney.   In other SC case (Withrow)  – agency head was doing both jobs.  That was acceptable but in this case the court found that one city attorney shouldn’t be doing both jobs. Denial of due process when one person acts as both decisionmaker in post-termination hearing and investigator in federal court proceeding involving the same parties and the same underlying issue.  

(1) Vanelli – Case involves with a rehearing by the same board that made the initial decision. This is allowed 
b. Notes 

(1) Importance of an impartial decisionmaker. 

(2) Lyness v. State Bd. Of Medicine- Emergency conference call where 8 members were involved in discussing doctors sexual molestation of patients.  State constitution gives more protection than federal constitution – there is no exception for agency heads. 

(a) Rule of necessity – when voting requires a quorum can’t 

(3) School Board (?) – Termination of teacher – lawyer is smart and seeks to disqualify the people who were going to vote against her and didn’t violate law. Can pick and choose who you want to accuse of bias. 

(4) APA – 554(d) – Sets out rules for who can be involved in investigations.  Want as many staff agents as possible to be available to give advice – want their expertise.

(5) Additional separation of functions provisions – ALJ may not consult a person or party on a fact in issue unless on notice and opportunity for all parties to participate. 

(a) Butz – Can still talk to agency about policy, etc. just not specific facts of the case.  Interpreted to mean outside parties not people in the agency. 

(b) 554(d)(2) – B/c the ALJ may not be supervised by a person engaged in performing adversary functions for the agency.  ALJ must be part of a separate unit within an agency.

(6) Exceptions – Initial licensing &rate-making“ Agency head exception”

(a) Need to look in each state 

(b) Rate-making – looks like rulemaking so it doesn’t really apply anyway – Want agency as a whole to get involved in it

(7) Principle of necessity – A biased or otherwise disqualified judge can decide a case if there is no legally possible substitute decisionmaker.  

(8) Problem – What role a person has – investigator; advocate or decisionmaker

(a) Analysis – 

i. Is any process due – violation of property or liberty interest? 

ii. Does the participation violate due process?

c. Beverly Hills  - Adult entertainment establishment in BH.  License was up for approval and city denied – found that there was due process problem. (Get from Supplement) 

D. Bias, Personal Interest, Prejudgment & Personal Animus

1. Andrews v. Agricultural Labor Relations Board – P made complaint about unfair labor practices.  Charges arose out of a contested election that was lost by United Farm workers. Board appointed Menocal as administrative law officer to hear the case. Want Menocal to be disqualified b/c firm works with farmers/workers rights.  Court refuses to disqualify b/c there is only the appearance of bias but no evidence of bias – appearance is not enough. 

a. Dissent – Never going to be able to show actual bias – how can that actually be the rule. 

2. Notes 

a. Personal interest – Not many cases that deal with personal interests of the adjudicator – that would create bias

(1) Tumey  - Mayor was traffic court judge and would collect fines on tickets that were a substantial part of the city’s budget.  More fines collected – less taxes. Not okay

(2) Jerrico – Upheld a statute under which $ collected as civil penalties for violating child labor laws – official was acting in a prosecutorial fashion and the $ didn’t make up a lot of the budget.

b. Professional Bias – When the decision maker by profession have a pecuniary interest.  SC disqualified a licensing agency for the reason. 

(1) Pierce v. Stuyvers - Guy applied to be a PI – was denied license.  Guy who was shot during investigation and other guy said he did it himself. Guy on board was in direct competition with him and P had won out a bid over the other guy. One person with a bias is likely to have an impact on the vote. 

(a) Similar to jury but perhaps more likely to have an effect

(2) Gibson v. Berryhill – Optometrist should be independent – the agency has a real personal interest in keeping the field limited to independent optometrists to keep corp. chains from coming in.  

(3) Friedman v. Rogers – Backing away from Gibson – rules that an optometry board consisting of a majority of independent optometrists was not invalid for all purposes. 

c. Prejudgment or animus – Actual bias might  be 2 kinds – (1) Prejudgment of the individualized facts or a case or (2) animus (prejudice) against a particular litigant or a class that includes that litigant.  

(1) NLRB v. Donnelly Garment – ALJ decided case against a party is not disqualified from deciding it again after remand by the agency. 

(2) Cinderella Career and Finishing School v. FTC – ALJ dismissed charges for deceptive advertising from a charm school.  Found that judge had prejudged the case

(a) Decision-makers have policy ideas and it’s okay for them to think that misleading advertising is bad but are not allowed to make decisions based on that

d. Appearance of bias – People see that this standard is not sufficient in Agency – needs to be specific or well-founded basis for the accusation

(1) Ca – is very clear that agency adjudicators are only to be disqualified for actual bias as to the particular facts of the particular case. 

(2) Colorado 

(3) MSAPA

e. Raising the bias issue

3. Ex parte contacts

a. Deals with communications outside the agency

b. Professional Air Traffic Controllers (PATCO) v. Federal Labor Relations Board - Members engaged in an illegal strike against the government.  The FLRA revoked PATCOs exclusive recognition status.  Decision was affirmed by the agency heads.  Issue deals with contact b/w agency heads and other while case was before FLRA. Dinner and phone calls. Court found that there was no injury even though rules were violated.  

(1) §557(d)(1) – requires interested party and a communication relevant to the merits of the proceeding.

(2) Phone call from transportation secretary – calls 2 agency members. Found no prejudice and no harm

(3) Dinner – Determined to be unacceptable behavior – should have declined and not gone to dinner.  No harm so no reversal since the outcome went the other way than the guy would have wanted.

c. Notes & Questions

(1) In dictum, the court suggests anytime there is communication to a judge about a case is to disclose on record. Notice to other side, and allow them to respond.  Oppty. to be heard.

(2) What if ruling had been in favor of the union? Seems like court would have ruled differently.  Would probably have remanded it.  When you talk about remand, you have to discuss who you are sending it to.  If it goes to same people, what good does that do?  At least if it gets remanded, some argue, the agency says Patco won because of the communication.  Then they get a chance to respond to it.  Really, they would probably need to argue bias.  Seems more like that was what was going on.  Agency decisions in ex parte things are voidable.  Not necessarily void. 

(3) Interested person-- not anyone who has an interest.  More narrow. Shanker argues that he is not an interested person.  Did not know of any tie.  Says he is only generally interested in Union.  Court says Congress intended broader def. than that. They go on to say, controversially, unacceptable behavior for anyone to attempt to influence decision of a judicial officer in a ending case outside of the proceeding. That is strong.  Even APA doesn't go that far, limits to interested person, not just anyone.  Possible too that anyone who would try to influence has some sort of interest.

(4) Vandygriff case-- has to do with timing-- when a case is pending. Appliction for SL charter, denied.  They met with the comm'r, applied again and got the charter.  This is challenged.  Looks kind of fishy, since you know that you are ging to go before him again.  You couldn't go to a judge between demurrer and re-filing.  Here, though, this is a comm'r, who not only votes, but also sets rules, policies.  When they apply and get turned down, it is sort of good policy to want them to seek advice.  Otherwise, it makes the bureaucracy look like it is unmoveable. In reality, this type of bargaining is the way things work.

(5) With rulemaking, this is prevalent, accepted.  Where we talk about adjudication, it seems trickier, but it still makes sense to get input in any situation from the judge turning you down. Pure judicial model not that great with these types of agencie.

(6) 557d1E-- when notice of hearing is in, the ban on ex parte hearing applies? Commentators say until process in motion, no ban.  Agencies try to resolve things before filing, use ex parte.  Good according to this interpretation of the rule.

(7) Really, no harm in having rules like Vndygriff apply.  As long as you give notice.  As long as you give the other side a chance to be heard. How would you give notice in a case like V? During second hearing, in V, they disclosed, which court held was proper. Lower court said that a chance to respond later is not as good as chance to respond immediately.  That approach has never been followed.  TXSC reversed.  Said as long as you disclose later, that is sufficient to cure.

(8) If you ran into Applewhite and made the same statement, not working for the union, would you violate the rule?  Does that make you interested person?  Probably not under the APA...you have less interest than someone in the general public.

(a) Also, the rules are designed to stop comms from people who might carry some weight.  Not the case here.

(9) Is the President an interested person?   God Squad case.  Committee says spotted owl is not endangered after consulting pres and staff.  Question over whether pres is interested party for APA purposes. Some people say the ruling was more like rule making.  Not formal adjudication.  At that point, if you say formal adjudication, 557d applies.  At that point, the Pres. is an interested person in every agency proceeding , said the court.   Most people say interested person is usually someone who has something to gain. Maybe pr§ had enough of a political stake in outcome, but you have to look at that.

(10) Oversight - Agencies set up with oversight from exec. legislature or both.  We need oversight to make sure that they are only doing what they are supposed.  Also subject to judicial review. Shouldn't the pres. be able to have oversight over board he appoints.  Maybe the oversight not necessary, as he appointed them.  Maybe you need transparency in the process.  Dont' want all the behind the scenes stuff.

(11) Remedies – not much to do

(12) Who can you talk to? 557 d prohibits ex parte between not only contact with adjudicators but also with their advisers. There are costs-- we want agencies to talk to outside folks, sometimes to get complete information.  Might be helpful, but courts stick more to the judicial approach.

d. Pillsbury - Similar to Patco. Legislative pressure on FTC.  Pillsbury trying to acquire a competitor.  FTC investigating a Clayton Act violation. They were going to dismiss, but they reversed and ordered hearings. FTC chair went to hearings at Senate.  Some of the employees were involved in the adjudication, where P lost.   Court found violation, but they said a remand would be OK, as the people at the FTC would be insulated as so much time has passed by.  The remedy didn't do much, though, as the decision took so long tht the merger had pretty much already gone through.  They say the commission in Senate should not have subjected him to inquiry, but passage of time makes remand OK. Court doesn't focus on whether the communication played a role in the decision. They go more on the appearacne of bias type of thing.  Troubling that they don't talk about prejudice, which troubles B.  With all of the stuff going on in the herings, a decision made 5 years later, probably didn't have too much influence. One possible reason why case looks like it does. Huge volume of paper in the case.  Took the court a year to get the decision out.  And that was on only one issue.  Author suspects there was a struggle on which way it should go.  They finally agreed on the appearance of impropriety to get out of the case.  Remand makes it no harm no foul.  Easy way out for the court.

e. Notes & questions

(1) 10 years after Pillsbury, they added 557d.  Does not require autonatic invalidation.  Under that, they would have focused on the lack of harm and not vacated.

(2) Congressional oversight-- in general, there is an unwritten rule that the Senate does not mention cases while discussing specific issues.  This seems to be form over substance.  This case was a strict legal issue, so not mentioning the case name would have gotten this one in under the radar.  They cold have discussed it fully without a name.  We want legislature to consider rules and policy without interference with adjudication

(3) Informal adjudication.  P only supposed to apply to formal.  Congress puts pressure on SecTrans to approve construction of a bridge.  Threatens lack of funding otherwise.  If the Sec. was dumb enough to say that the approval was due to the Arbitrary and capricious standard applies, so iif sec dumb enough to say that is why he decided as he did, that would be.  He would, in practice, never make the ruling that way.

(4) DPC Farms case-- Congressperson says USDA should look closely at DCP.  Investigation.  Pillsbury not applicable becasue no judicial proceeding yet.  Congressman could write letter and make input without violation of 557.

(5) Language of APA says that prohibitions apply no later than time that proceeding is noticed for hearing unless person has knowledge of the upcoming notice.  Here, USDA probably knew there was going to be a hearing.  Maybe APA rules should have applied. Authors of the book disagree.  They say the comunication was OK.

(6) Outside of formal adjudication realm, this may be what we want congress to do.  You call them with a concern, seeking them to intervene.  They can sort of walk a fine line between being their job and being improper influence

IV. Process of Administrative Adjudication

A. Pre-hearing Phase – Notice, investigation & discovery

1. Notice and Parties to adjudication

a. Block v. Amback – Doctor’s license was revoked b/c alleged fraud, negligence, etc.  Hearing went on for 6 years – appealed b/c no statement in notice of specific dates of misconduct. Court distinguishes b/w adjudication & criminal law. Due process requirements are not the same. Notice in this case was acceptable. 

b. Notes & Questions

(1) 6 years – not clear if he was allowed to practice during this time.  If you can continue to practice while hearing is pending, then no reason to go forward. 

(2) Statute of limitations – Generally licensing statutes often don’t have SOL. Instead use the doctrine of latches – equitable SOL – witnesses are no longer available, evidence isn’t available; people forget things. 

(a) One case where SOL were imposed on a case.  Generally though doctrine of latches takes care of the problem

(3) Notice – not required to give specific dates. While complaints are not required to meet the requirements of criminal law, they must provide sufficient detail to allow a respondant to prepare for the hearing. 

(a) In re Hot Spot – Suspension of liquor license.  Notice said that they served people who were drunk and allowed people to loiter. Penalty was given based on both offenses and court found notice was insufficient on first account but not on the second. 

i. This case is generally not the law in most states.

(4) Forcing a hearing – Right of private prosecution or a right of initiation. An agency may grant a license without holding a hearing.  Third parties generally do not have the power to initiate hearings absent statutory authority.  However, statutes may provide a right of initiation.  Statutes can entitle members of a community to require a liquor licensing board to hold a hearing before granting the application.  

(5) Intervention – Federal rule: will only occur when intervening party will not be represented by parties involved in the case. 

(a) United Church v. FCC – Racist television station trying to renew license.  United Church filed to intervene  - FCC said no that only economic competitors can intervene. Court found that they had an interest. Given the long history of complaints, FCC has done nothing about it so there has to be some kind of audience participation in the licensing proceedings but too important to not do.  Unlikely that there will be an overwhelming # of people who want to intervene – expensive, etc. 
(b) In Ca. – may only intervene 
(6) Supplement case 
(a) Envirocare of Utah – Envirocare had license to process radioactive waste – feared that NRC (nuclear regulatory commission) would grant another corp. license but would impose fewer safeguards – they tried to intervene in license proceeding.  NRC refused to allow them to intervene & court upheld the decision b/c statute is ambiguous.  Under Chevron, courts must defer to reasonable agency interpretations of ambiguous statutory language. 
B. The Hearing Phase
1. Evidence at the Hearing
a. Reguero v. Teachers Standards and Practices Commission - 6th grade teachers accused of sexual misconduct.  Students were friends, and one had a history of not getting along with the teacher.  Introduced hearsay about sexual conduct, etc.  D said it was inadvertent, and in retaliation for telling a counselor that V was using drugs. All the evidence was hearsay and doesn’t constitute substantial evidence.  Residuum Rule – Admin proceeding must involve evidence that would be admissible in legal court. Rules of evidence do not apply in administrative proceedings but want some basis of proof.  Since there are hearsay exceptions – this rule shouldn’t be applied across the board. Burden of proof – since R applied for the renewal certificate, he had the burden of establishing all elements statute required for renewal.  Because TSPC raised the misconduct claim – it had the burden to establish that claim
b. Notes & Questions
(1) What evidence should be admitted? Should you rely exclusively on that evidence? Can admit anything. APA 556 (d).  Problem with ALJ being given ability to exclude evidence they think is unreliable. In Ca. judge can exclude evidence if it would create an undue necessitation of time
(2) Residuum rule – Findings cannot be based exclusively on evidence that would not be admissible in court. 
(3) Hearsay and Substantial Evidence - MSAPA says findings of a hearing has to be based on type of evidence someone would reasonably want to rely upon in making an important decision.  APA just based on reliability.  Not really all that different.  Substantial evidence test requires a court to be deferential to an agency’s findings of fact but still permits the court to overturn findings if it feels an injustice has been done. 

(4) Burden of proof - Burden of production and burden of persuasion.  Because board has burden of proof, just giving him the chance to subpoena is not enough.  If he makes the argument that he did not get DP right to cross examine, maybe he trips up, though.  If he could have brought them in, maybe you cannot invoke right to cross.  Not the same sort of cross rules in ALJ case.  Witness gets to explain answers to leading questions.

(a) Steadman – SEC impose disciplinary sanctions on a broker.  Court held that the preponderance test applies to APA formal adjudications except where Congress dictates otherwise. SEC didn’t have to meet clear & convincing test that is ordinarily used in K cases.  
(5) Responsibility of judge to bring out evidence - Judge has responsibility to bring out evidence in ALJ hearing. They are expected to take an active role in developing the record, etc. 

(6) Closed or open hearing - Does an individual have a right to an open hearing?  Fitzgerald – a federal employee claimed Air Force fired him b/c he was a whistleblower.  AF claimed he was fired b/c of staff reduction.  Agency wished to have closed hearing, but court held that the employee had a DP right to an open hearing.  
2. Official notice – Agencies are permitted to take official notice of matters that could be subject to judicial notice.  And they can go further and notice matters a court could not.  (1) Agency fact-finders are generally experts in the subject matter in dispute.  (2) Agency fact-finders sometime make policy when they decide cases.  

a. Franz v. Board of Medical Quality Assurance - Dr. gets license suspended when patient dies due to surgery scheduled in hospital where they wer enot equipped to handle that particular patient.  No ICU.  Reviewing board suspends license without hearing any expert testimony regarding a departure from RPP standard. Agency hearing-- SC reverses.  No substantial evidence, court holds.  CA has public members on licensing boards. Possible that presence of lay members influenced them.  If no expert testimony, the lay people might by unduly deferential to findings of doctors. Concern that the prof. drs. will be the only ones making a decisions. If there is no testimony, dr. says, there is no way to find a departure from stdd. of care.  Board says the panel had experts on it...did not need testimony.  Court syas that is not good.  Says need for judicial review, and that reviewing judge would not be able to review the decision without a fully developed record.  Also dr. had right to cross examine witnesses.

3. Notes & Questions

a. We like the idea of official notice, as it allows agencies to handle tech. matters. Also, shifts burden of evidence.  Agency has burden to show something, but if agency takes notice, shifts burden to F to show board its notice is wrong.   That is pretty much the end of it when they take notice.  They are unlikely to change their minds. Court says it was OK to take judicial notice of one fact that was within common sense zone.  If a lay person could understand it, you don't worry as much about it.  If it is something that an average person would not understand, you need opportunity to put on expert testimony.

b. What would US Sup ct. do?  They are only concerned with DP implications.  Is there one here?  Case in 1937, says failure to provide chance to rebut officially noticed facts violates DP.  Most agencies, if they are going to take official notice of something, should give notice, allow opportunity to rebut.

c. How do you rebut? Put on your own witnesses.  Challenge every finding.  He was not that sick, not that big a risk, etc.  Maybe some counterviling things.  Maybe you picked the hospital becuase the guy at that hospital is the best in the world.  If it is not a due process issue, you only have to give notice and opportunity if it is a fact that is not within common sense?  

d. Court can take official notice of any facts.  They should not do it, though, when the facts are really in dispute.  Does it violate DP, and is it the type of fact that the agency should not take notice of?  Asimow says what the court really means is that both of the propositions here are the kinds of things that trigger the notice and rebuttal requirement.  IT was just harmless error not to. Best practice to assume need for opportunity to rebut. 

e. What does the opportunity to rebut have to entail? In Franz, nothing he puts on would rebut the facts.  If it is so obvious that there is not going to be a reversal, no sense on remanding.  Maybe evidence so overwhelming in the first place that they felt they could dispense with rebuttal.

f. APA 556e-- When agency taking official notice, party is entitled, upon request to provide evidence to contrary. Doesn't restrict taking official notice. IN Castillo, court says that 3rd and 4th facts were of the type that they should have had the opportunity.  Has to happen before decision, because if you have this type of proceeding and he gets deported, he does not get the right to rebut at all, as he is probably dead in Nicaragua.  Most courts says that is not true.  Only way to raise a rebuttal is through a motion to reopen. Generally, courts says ability to file motioiin to reopen is sufficient for a chance to rebut.  So 9th cir is probably in the minority.

g. Distinction between legislative and adjudicative facts. If legislative, less likely they will have to provide some sort of procedureal rebuttal right.  Are the facts critical? Disputable - Legislative or adjudicative.  Balancing test on whether need to rebut.

(1) Franz case-- the court treats community standards for med. as legislative.  Not necessarily true, though.  Depends on underlying facts.  Issue of what is the standard maybe applied in abstract, but applying it is adjudicative, so needs ot be opportunity.

(2) Fed Rules of Evid talk about ground rules for taking judicial notice.  Specific rules.  Don't talk at all about what you have to do with respect to legislative facts.  No formal requirement.  Doesn't mean no opportunity to rebut.  Just means you don't need the full trial thing.  Can be covered on briefing.

h. Maybe Franz is about evaluation of expert board as opposed to official notice.  Board using their experience to evaluate the evidence as opposed to taking official notice. Because they are closely related, when there is a question about it, you should probably provide notice an oppty.

i. 11th cir. case has conflicting experet testimony on whether guy is crazy or not.  ALJ rejects evaluation of a guy becuase he always says someone is disabled.  Court reverses, says ALJ biased based on witness track record.  If he is going to make a decision like that, it should be done on the record.  IN this case, it is not really official notice.  It is really more a fact that we need to rebut. Court says if the ALJ is making a decision based on something that looks like official notice, they should give the other side a chance to rebut.
C. The Decision Phase: Finding Facts and Stating Reasons
1. Ciba-Geigy Corp – Company discharging a ton of waste into the ocean.  Is the decision to allow that adjudication or rulemaking? Looks a little like both. The environmental folks could have triggered a formal hearing, but cost in this case would have been prohibitive. Court says they did not make the necessary factual findings.  10 factors they are supposed to look at to see if it would degrade environment. Court says they did not do that, making it hard to do judicial review.  They also did not address how it comported with NJ policy.  So they remand it to agency to come up with findings.  That is the usual remedy.  Having fact finding is good.  We want to know how they got where they did.  If they don't, does sending it back really make them do it right in the firstr place?  New trial? The court tends to be pretty deferential to agencies if they at least attempt to find facts and conclusions of law.  NJAPA kind of has some stuff on this, some sttate common law.  But it is sort of unclear where court gets this. No DP entitlement, so it is probably plain old common law, court saying it need it to amke decisions.  Generally, it is the rule  INforms the parties, Allows court to ensure agency is not acting arbitrarily  Keeps agencies within scope of their authority.  Allows review.
2. Notes
a. Problem 8 – 
(1) Due Process - right to association 
(2) Mathews test
(a) Public interest – not strong – no real strong reputation
(b) From another state – doesn’t have to do – but again, due process right to association 
(c) Erroneous deprivation – high because standard of findings is not delineated
(d) All adjudication – no rulemaking
(3) Fact-finding – not enough information – would need to remand for more facts 
(a) Evidence of being in a relationship is not real evidence – only goes to who she associates with 
(4) Official notice – of the fact that he’s a professional casino
(5) No APA – less chance of a reversal 
(a) Due process right – stigma issue – referred to as an unsavory character 
(b) Deprivation – not sure what level of hearing she was given
(c) Mathews test
i. Lack of findings and reasons 
(6) APA – requires certain fact-finding – would probably be reversed
(a) APA 
(b) Could be deficient under 557 – substantial evidence; hearsay problem; statute is too vague
(c) Combines functions – 554 (d) – same person who presides needs to be the one who makes decision and cannot be the same person who did the investigation – not enough facts to determine 
(7) What can happen now?
(a) Lack of findings - §557 – Record shall show the ruling on each finding, conclusion, or exception presented. 
(b) Order new hearing 
(c) Remand for findings – usually get found findings
(d) Post-hoc rationalization

V. Rulemaking Process
A. Importance of Rulemaking
1. Scalia was a professor of Admin. law.  Rulemaking has become the main role of making Admin. Law. 
2. Advantages
a. Everyone affected gets to participate. In adjudication, only the parties involved can participate.
b. Appropriate procedure: Rulemaking has specific procedures to looks at fact, law & policy.
c. Retroactivity: Rulemaking only applies prospectively
d. Uniformity
e. Political input:
f. Agency agenda setting – Agencies can be proactive instead of reactive
g. Efficiency – Gives the agency opportunity to settle an issue in a signle proceeding
h. Difficulty of research
i. Oversight
3. Disadvantages 
a. Flexibility
b. Abstraction
c. New & unexpected 
d. Residual Adjudication 
4. Notes & Questions
a. Rulemaking is a useful process that can be inflexible.  Since this comment was made, more rules have been applied to informal rulemaking.  More rigid, more judicial doctrines that require the agency’s to be more careful.  Now we have additional procedures and external review.  Courts review rulemaking and legislature & exec. branch review rulemaking – agencies are now more careful. 
b. Rulemaking authority - Rulemaking used to be primarily procedural, now they do both procedural & substantive.  Best distinction b/w rulemaking and adjudication is the general idea of whether it affects more than one person.  If not a rule, what is it? We only have rules & orders.  If it is a rule, need to check and see whether the agency had to power to create rules. 
(1) National Petroleum Refiners v. FTC – Upheld FTC’s rule requiring gas stations to post octane ratings.  CoA said FTC was allowed to adopt this type of rule.  The statutory provision in question empowered the FTC to adopt substantive rules that would have the force of the law. \
(2) Amalgamated Transit Union v. Skinner – All recipients of UMTA funds needed to implement drug- testing program.  Court said it needed to be case-by-case termination – UMPA didn’t have the authority to issue such a rule.  This case should be narrowly interpreted – b/c of the statute itself & b/c rules were very strict, rules of drug-testing, etc.  Best explanation for this case is that in this case the court was worried about taking too much power from the State. 
B. Definition of Rule
1. Generality & Particularity
a. APA §553 
(1) §(a) Gives exceptions to rule – doesn’t apply to military foreign affairs or matters relating to agency management or personnel
(2) §(b) General notice of proposed rule making shall be published in the Federal Register
(a) Exceptions 
i. Interprative rules
ii. When agency for good cause finds that notice & public procedure are impracticable
b. APA 551 (4)
(1) Agency statement of general applicability & future effect 
c. Notes & Questions
(1) Look at §551(4) 
(2) Don’t care about MSAPA
(3) Bi-Metallic & Londoner – No due process rights in rulemaking.  If no APA – want to argue it’s an order  Check this out for the final. 
(a) A rule is usually prospective; an order will often be retroactive
(b) A rule usually requires a further proceeding to make it concretely effective against a particular individual, while an order needs no further 
(4) Benefits of rulemaking label
(a) Yesler Terrace Community Council v. Cisneros – HUD determined that state of Washington’s eviction procedure provided tenants with various procedural protections.  The determination allowed local public housing authorities to dispense with an informal grievance procedure that would have been available to tenants in the projects who were facing eviction b/c of drug-dealing. Was this rulemaking or informal adjudication?  Tenant argued for rulemaking b/c wanted requirement of APA notice and comment procedure.  Court found it was rulemaking b/c it was prospective; didn’t apply to any particular person at the  time.
i.  She doesn’t think this is analogous to Overton Park b/c this is obviously rulemaking
(5) Legislative & nonlegislative rules – She may cut out Chapter 6
(a) Legislative rules are issued by an agency pursuant to an express or implied grant of authority to issue rules with the binding force of law.  
(b) Nonlegislative rules are agency rules that do not have the force of law b/c they are not based upon any delegated authority to issue such rules. 
i. Usually called policy or guidelines. Ex. EEOC – no authority to issue rules.  Still can issue guidelines or interpretive rules. Agency has the expertise to give useful information to the public on how the legislative rules should be interpreted.  They are persuasive authorities and sometimes followed by courts, but are also ignored by courts. 
(c) Industrial Safety Equip. v. EPA – Court held that a guide put out by the EPA for workers to minimize workers exposure to asbestos.  The EPA only recommended two air purifiers – the other 11 companies sued – saying it was a rule.  Court said that nope, it was nonlegislative b/c it was educations and doesn’t implement, interpret or prescribe law or policy.
2. Prospectivity & Retroactivity
a. Bowen v. Georgetown University Hospital – HHS wanted to adopt a rule that revised the manner in which there was a recalculation of the manner in which Medicare paid out reimbursements.  Suit followed – when it was adopted, was adopted retroactively.  Court notes that people rely on the way things are.  Concurrence by Scalia – bases it on the APA rule that says “future effect” – means specifically future effect – not effect on the past.  
b. Notes & Questions
(1) Literalism – Scalia wasn’t always into reading literally
(2) Even if it isn’t a rule, there can still be a problem with retroactivity.  Courts have freely given retroactive effect to interpretive rules, in which an agency states what it thinks existing law means but does not  purport to change the law. 
(3) Presumptions
(a) There is a presumption that statutes and rules do not apply retroactively
(b) An agency may not as a general matter issue retroactive legislative rules unless Congress expressly authorizes retroactivity.  
(4) Smiley v. Citibank – Issue was whether court could apply it’s law of contractual unconscionability to credit card late payment fees charged by a South Dakota bank to CA borrowers.  Case turned on whether late payments were “interest” – federal law provides that the law of the state where the bank is located determines the legality of interest changes.  SC upheld regulation by comptroller of the Currency defining interest to include credit card late payment fees.  Borrower claimed it was retroactive.  Because in Smiley there was no prior agency interpretation, they were not changing the law, just adding information to it.  No reliance problem of people relying on an earlier law. 
C. Initiating Rulemaking Proceedings 
1. Chocolate Manufacturers v. Block – USDA wanted to have health guidelines – original rule said chocolate milk was okay, but after public comment period, flipped and said nope, not okay.  Rule change was not okay and P should have had notice.  
a. Logical Outgrowth test:
(1) Notice is adequate if the changes in the original plan are in character with the original scheme, and
(2) The final rule is a logical outgrowth of the notice and comments already given
b. Questions and notes
(1) Formulation of the proposed rules - 
(2) Reasonable Time – What is a reasonable time? 
(a) Connecticut Light & Power – 30 days is okay; less than that is not okay.  
(b) Florida Light & Power – 15 days was okay, but there were exigent circumstances.
(c) APA does not have a minimum time period because of need to have exigent circumstances.  Agencies have an interest in giving proper notice to receive comments, etc. 
(3) Detail required 
(a) Richard v. Commissioner of Income Maintenance – Very little detail involved
(4) Logical Outgrowth test 
(a) United Steelworkers v. Schuylkill Metal – OSHA was proposing a rule under which employers would be required to transfer workers whose health was at risk b/c of exposure to airborne lead.  Asked for comments whether workers should be entitled to benefits that would maintain pay, etc.  OSHA adopted the rule.  Court rejected argument that there was no notice b/c it more than adequately sufficed to appraise interested parties that there was an issue regarding the breadth of the benefits. 
(5) Outgrowth of what?
(a) Can comments of interested parties but the public on constructive notice of a possible change in a proposed rule? 
(6) State provisions – MSAPA – not much of a difference b/w this and the APA – courts basically look at a reasonableness test
(a) Brocal v. Pennsylvania Dept. of Transportation – Agency adopts a schedule for reimbursement of transit companies participating in “shared ride” programs for senior citizens.  Agency was not required to solicit comments before making the changes.  
(7) Information that forms basis of rule 
(a) Portland Cement – Should the notice of rulemaking be required to include scientific data or methodology upon which the agency relied in formulating its proposal?  Yes. 
(8) Subsequent Additions to the Record – disclosures like in Portland Cement aren’t normally incorporated into the notice of the proposed rulemaking itself.  They are placed in the publicly available file, the rulemaking record, where private interests may examine them and decide whether to submit critical comments.  What if the agency adds significant material to the rulemaking record after the close of comment period, and members of the public are given no additional opportunity to comment on the new material. 
(a) Rybachek v. EPA – Agency can add supporting documentation for the final rule in response to public comments.  
(b) Idaho Farm – Court overturned a rule adding the spring snail to the endangered species list.  Agnecy added a report to the record after the comment period and relied heavily on it in its final rule. The report was more than a response to comments and did not merely supplement or confirm existing data – it was material info.  It provided the only scientific info about the reason for decline in the springs where the snails lived.   P questioned the accuracy of the report and the court said the public should have the opportunity to comment. 
(9) Causation Questions - Do you have to show that the information is prejudicial?  
(a) Air Transport  - Agency relied on staff studies that had been pladced in the public docket at the end of the comment period, but the court upheld the rule b/c petitioner did not explain what it would have said if it had the information earlier – need to show it was material and would have done something different.
(b) Shell Oil – Court held the challenger’s obligation to show prejudice did not apply to a violation of the logical outgrowth principle.  It is up to the agency to show that comments on the changes it made b/w the proposed and final rule would have been useless. 
(10) Problem
D. Public Participation 
1. Informal Rulemaking - notice and comment rulemaking.  Not much in APA that tells us what to do...really more judicial opinions on what 553 means.  553 is informal rulemaking. Formal rulemaking is rulemaking that comes into play when rules can be changed only after an on the record hearing. Formal rulemaking is rare. In some cases, Congress has come up with an in between scheme in enabling acts. In terms of informal, notes are sort of straightforward.  

a. Requirement for oral submission?  none in APA.  Probably not that big a deal, like in appeal.  Oral submissions very time consuming, not that effective.  Maybe they are not that useful. Maybe good for some reasons, but Buhai is not so sure. Should not be required in all rulemaking.  Like dropping a feather into the grand canyon and trying to hear an impact.

b. E-Rulemaking – agency can make studies available to interested people.  Get lots of public comments. 
2. Formal rulemaking
a. US v. Florida East Coast Railway – ICC put together rules that increased payments for one railroad using other businesses freight cars.  Increased the charge & railroads wanted trial type hearing.  SC said no need for trial type hearing. The statute didn’t have the language of “on the record” to bring on APA.  Other interpretations found that it didn’t apply and even when amended Congress didn’t add in that language.  
b. Notes & Questions
(1) In general there is a presumption against triggering formal rulemaking of the APA.  This particular case was correctly decided b/c we don’t want to force agencies into formal rulemaking unless there is legislative intent. 
(2) Rulemaking – not conducive to trial type proceeding. Formal rulemaking almost doesn’t exist anymore 
(3) Florida East Coast  is in conflict with the Morgan cases – full hearing included trial type judicial method – court here said it doesn’t.  These are inconsistent but there is a huge time difference b/w these two cases.  Level of discomfort with no trial type hearing back then.  Court would side w/ Florida East Coast today.

(4) Merits of mandatory trial type rulemaking – 

(a) They are inefficient

(b) The use of trial-type headings in rulemaking has been found to obstruct agency action & frustrate regulatory goals. 

(c) They are unsuitable for determining most issues presented in rulemaking proceedings. 

(5) MSAPA – same as Florida East Coast only require trial-type hearings when expressly required by statute.

(6) Problem 

(a)  Under APA – Is this rulemaking or adjudication? §5-514 – falls under APA rulemaking. 

(b) If it’s formal rulemaking look at §557

3. Hybrid Rulemaking & the Limits on Judicial Supervision of Administrative Procedure

a. Not reviewing procedural rules of the agency in court but will review substantive rules

b. Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council – AEC was looking at VY license application.  Hang up of toxic waste disposal issue.  They decide to make a rule instead to handle the issue in the future. The rule they ended up adopting basically ignored the waste disposal issue in determining grant of permit.  Based on idea given by one lone scientist that future methods would render the toxic waste issue moot.  Court says this is OK.  Not going to tell the agency what to do with respect to procedure. Absent constitutional constraints or compelling circumstances, agencies should be free to set their own procedure. Congress intends agencies, not courts, have discretion on how to apply their authority.  Administrative agencies should be free to fashion their own rules of procedure unless there is constitutional constraints or extremely compelling circumstances. Court can’t add extra requirements for agencies to consider.

c. Notes & Questions

(1) Response to Vermont Yankee – Courts have been careful to avoid imposing procedural requirements on agencies in rulemaking w/o at least purporting to find support in statutory or other provisions of law.

(2) Hybrid rulemaking statutes after Vermont Yankee – 

(3) Doesn’t say that courts can’t interpret stautes but says they can’t add to statutes.

(4) Court affirms a “hard look” review of agency decisions.  

(5) Should the ruling in Vermont Yankee apply to formal adjudication as well?  Courts cannot add additional requirements to the APA

VI. Control of Agencies by the Political Branches of Government

A. Introduction

1. Problems of Separation of Power is different w/ agencies

a. Some state agencies are directly created by state constitutions, making them equivalent to legislature & governor

B. Delegation of Legislative Power to Agencies

1. Non-delegation doctrine and Federal Agencies

a. Schecter & Panama – Court trying to reign in New Deal. 

b. Notes from this section of the book – history and she’s not really testing on it 

c. Hard to find a distinction b/w Schecter  & Panama & Yakus 

d. Want Congress not to be able to pass on important decisions to the agencies

2. Revival of the Delegation Doctrine 

a. There is still a non-delegation doctrine but it doesn’t have much bite

b. Amalgamated Meat Cutters & Butcher Workmen v. Connally – During Vietnam, pres. was given power to freeze salaries for 90 days.  Nixon also adopted rules for price controls as well. Union said that this violated non-delegation doctrine and gave too much power to pres. Congress can’t do this.  Court finds that this doesn’t violate non-delegation doctrine b/c of specifics and then says it is reviewable by judicial branch

c. Industrial Union Dept. v. Petroleum Institute – Similar to Amalgamated.  OSHA standards say things must be reasonably necessary to preserve safety.  OSHA sets standards high.  As much as possible. Enabling statute does not talk about whether OSHA should balance costs. Court interprets the statute so that it does not violate the non-delegation doctrine.  Courts liable to not say that delegation not good, but they intgerpret it so it is not violative. Cout says that use construction of statue that avoids open-ended grant of power.  Rehnquist concurs, says there are policies behind the non-delegation doctrine. Several arguments that the delegation doctrine ensures that Congress makes important choices of policy...makes them do their job. Congress is supposed to be most responsive, accountable.  We want Congress to be accountable for the tough calls.  Rehnquist says delegation doctrine does ensure some kind of clear standards.  Congress has to be specific enough.  Gives courts power to test the exercise of delegation against legislative standards.  Maybe argument, though, that less non-delegation doctrine gives more power to the courts, so they interpret the statute any way they want.  B says about the same either way.  Courts are going to interpret to avoid violation of non-delegation.  Decision of whether law should be overturned is a decision Congress should have to make.  They should have to take the heat for it.

d. Courts are going to look at whether the Congress wanted the agencies to act as they did.  Thinks legislation fails on all three problems. 

(1) Decision on whether law should consider cost is something Congress should take responsibility for. 

e. Notes & Questions

(1) Subsequent case found Rehnquist dissenting

(2) Shuttlesworth – When statute threatens fundamental right (like freedom of speech), the court found that Congress needs to have narrow, objective and definite standards to guide the licensing authority.  Courts are more careful to look at the delegation in First Amendment cases. 

(3) Safeguards

(a) Argument that there should be agency safeguards that serve as a substitute of the delegation doctrine.

(b) Court upheld delegation in Amalgamated b/c the agency is restricting itself – agency power is not unacceptably boundless  - not sure that this addresses the concern of making the legislature do its job. 

(4) Arguments for reviving the delegation doctrine

(a) Mistretta – Scalia dissented and argued that Congress had violated the non-delegation rule when it created the Sentencing Commission.  It was an independent agency within the judicial branch empowered to issue binding guidelines for sentencing in federal criminal cases.

(b) Doctrine exists in theory but there is a point where the delegation could go too far 

(5) Arguments against reviving the delegation doctrine

(a) Argument that broad delegations promote democratic values

f. Supplement 

(1) Trucking Case – EPA act that says NAAQS – was revised for particular matter and air quality.  Court said there was too much power in the head of the EPA – there were no intelligible requirements.  No idea  - Even if they find non-delegation problem, allow the agency to go back and reconsider their decisions.   Steps laid out by Scalia - 

(a) What does the statute authorize? 

i. Court says it’s clear that must interpret text to avoid constitutional problems – here we have an unambiguous statute

(b) Did the statute give enough guidance to the EPA? 

i. Court said the EPA’s interpretation violated the non-delegation – SC said no.  Congress must lay down an intelligible principle by which the agency can follow – must be sufficient but not more than necessary

g. Thygesen v. Callahan – CT interpreted the rules as having no intelligible principle and struck it down, though they could have saved it if they wanted to (case dealt w/ the maximum rate that could be charged for check cashing)
C. Practice Question

1. Analysis 

a. Is it a rule? 

b. Is it formal or informal? 

c. 553 requirements

D. Narrowly Defining An Agency’s Authority to Constitutional Questions

1. Agencies have no authority other than that conferred on them by statute .  Agency action is illegal if it isn’t authorized. Determination whether action was in ultra vires involves the process of statutory interpretation. 

a. Kent v. Dulles – Guy belongs to Communist Party, refuse to issue passport to him b/c he was allegedly a member of the Party.  Freedom to travel is an important liberty & Sec. of State did so broadly.  Usually applications were only rejected if there was a question of citizenship or if there was a question of applicant being involved in illegal conduct.  In this case, they interpret the statute to not allow the Sec. of State to grant or withhold passports arbitrarily. 

b. Notes & Questions

(1) 4 justices dissented arguing that the legislative history of the statutes establish that the Sec. was authorized to prohibit travel for reasons relating to national security. 

(2) Constitutional questions – Why would they chose to interpret them narrowly? Keeps the wheels of bureaucracy moving and minimizes conflicts b/w branches and gives guidance to legislature re: scope of powers. And may slow the development of con law. 

(3) Different Approach to Ultra Vires 

(a) Rust v. Sullivan – Challenge against Health & Human Services.  Statute said that any activity related to abortion could not be supported by federal funds.  Rule prohibited family-planning projects received funds under the Act through referrals, counseling etc.  Rules required all family-planning projects to be physically separate from where abortion counseling took place.  SC held that rules was authorized by statute finding that the regulations do not raise the sort of grave and doubtful constitutional questions that would lead us to assume Congress didn’t intend to authorize their issuance. Majority wanted to uphold the regulations. 

i. Dissent – This sucks you asses

ii. On exam – address issue on both sides – court construing broadly & narrowly (or avoiding constitutional issue) 

c. Boreali v. Axelrod – Court finds that Public Health Council overstepped boundaries of legally delegated authority when it created a code to govern tobacco smoking in areas that are open to the public.  Implementation was suspended during the suit.  Statute says that PHC could deal with any matters affecting public health. Did they exceed their mandate by using it as a basis for engaging in inherently legislative activities.  

(1) Factors defining line b/w what legislature should do

(a) Going beyond scope of expertise - Dept. didn’t use expertise or competence in field of health in developing regulations 

i. Striking balance b/w health concerns, cost & privacy is uniquely legislative functions. 

(b) In adopting the antismoking regulations the PHC didn’t fill in the details of the broad legislation – they created their own comprehensive set of rules w/out benefit of legislative guidance. 

(c) Also agency acted in an area where the legislature had repeatedly tried and failed to reach agreement in the face of substantial public debate and lobbying. 

(2) General delegation of power is fine in the federal system

E. Delegation of Adjudicatory Power to Agencies

1. Can legislature take adjudicating power from judiciary & give to agencies? 

a. Article III judges – protective of stature & standing

b. Northern Pipeline Constr. Co. v. Marathon Pipe Line – SC invalidated statute that assigned the trial of all issues in a bankruptcy case, including breach of K, to backruptcy judges.  Bankruptcy judges were not appointed under Article III and lacked life tenure & salary promotions.  SC held that such contract cases involve private rights and must be decided by Article III judges. 

c. Crowell v. Benson - Private vs. Public rights -- IDEA cases get de novo tials.  Maybe came about due to special interests.  Ojai case.  CA, under 1094.5.  Bixby case summarizes 

d. Frink v. Prod - Frink is really on the outskirts of what most commentators think is appropriate.  Court says even though there was substantial evidence, based on independent judgment review, theyu reverse for petitioner.  She was applying for benefits.  No real DP right there, but the court does not make that distinction.  Says the apply independen judgment test where there is a fundamental right.  Most commentators aren't going to go wit thsi.

e. Commodity Futures Trading Commission v. Schor – SC holds that Congress was trying to make an effective federal regulatory scheme.  S incurred heavy losses from trading & his account held a high balance.  Issue here was whether the commission could counterclaim. It is okay.  

f. Notes & Questions

(1) Public v. Private Rights – Public rights are defined as matters arising b/w government and private persons. Private rights are defined as liability of one private person to another. 

(2) After Schor – would there be delegation of adjudicatory power that violates Art. III?  

(a) Factors we look at: 

i. Extent to which Art. III courts can review situation

ii. How far reaching is delegation? 

iii. How important is right being adjudicated? 

iv. Is there still a provision for judicial review?

(b) If there is no review in Art. III court, then FTC may have come out differently.  Right to review is necessary

VII. Scope of Judicial Review 

A. Introduction

1. Two choices in appropriate scope of judicial review: Either a court had or does not have the power to substitute its judgment for the rational judgment of agency decisionmakers. 

2. When reviewing an agency’s fact findings or policy choices, courts cannot substitute their judgment for that of the agency.  But with respect to the legality of agency action, courts are likelier to assert the power to substitute their judgment for that of the agency. 

B. Scope of Review of Agency Findings of Basic Fact

1. Types of review:

a. Trial de novo – court rehears the evidence and re-decides the case.  Court is not engaged in judicial review – instead, the court decides the case as if the agency proceeding has never happened. 

b. Independent judgment on the evidence – Court decides the case on the record made by the agency but need not give any deference to agency fact findings.  This is infrequently used in federal admin law but often employed in CA state admin law. 

c. Clearly erroneous – Court will reverse if it is left with the definite and firm conviction that a mistake has been committed.  This is referred to as the “manifest weight of the evidence” test.  Standard is used by the federal court of appeals to review the decision of the trial judge when there is no jury.  

d. Substantial evidence – Court cannot reverse if a reasonable person could have reached the same conclusion as the agency.  Standard is used by federal court of appeals in reviewing the findings of a jury – or by a trial court in taking a matter from the jury. 

(1) Allentown Mack Sales & Serv. Co. v. NLRB – The SC explicitly equated the substantial evidence test with the court’s power to review a jury verdict.  

(2) The substantial evidence tests of the APA §706(2)(e) is applicable only to judicial review of agency fact-finding occurring in formal adjudication or formal rulemaking. 

(3) Agency fact-finding in informal adjudication is reviewed under §706(2)(a), which authorizes a reviewing court to reverse the agency only if the findings are arbitrary, capricious or an abuse of discretion. The test boils down to reasonableness of agency action, the scrutiny is not different from substantial evidence test. 

e. Some Evidence – Court cannot reverse if there is some evidence in support of the agency’s conclusion. Sometimes called the “scintilla” test. Employed in judicial review of the determinations of selective service boards (Estep v. US) When states use this test, they intend to greatly restrict judicial power to second-guess an agency’s fact findings. 

f. Facts not reviewable at all – A statute may preclude any judicial review of an agency’s factual determinations. 

2. Substantial Evidence & Clearly Erroneous Tests

a. Universal Camera Corp. v. NLRB – NLRB decided that Universal discharged an employee in reprisal for his testimony at a previous hearing.  Universal claimed he was fired for insubordination. Hearing examiner believed witnesses but the NLRB reinstated employee w/ back pay.  Appellate Court affirmed using substantial evidence test and decided it didn’t need to attach any importance to agency’s rejection of the hearing examiner’s findings.  SC reversed & remanded b/c they didn’t properly take into account the findings of the examiner. The language of the statute directs the reviewing court to determine the substantiality of the evidence including the examiners report. 

(1) Substantial evidence means such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  It must do more than create a suspicion of the fact to be established – it must be enough to justify, if trial were in front of a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury. 

(2) Must look at the record as a whole. 

b. Defries v. Association of Owners, 999 Wilder – Claimant appeals from decision of Labor Appeals Board denying workers comp benefits for a partially disabled knee. Fractured toe while working – dispute is whether or not the same fall aggravated or accelerated a condition on claimants knee.  True injury, but he never says anything about his knee injry until 2 years later, when he syas it begins to bother him.  Issue is whether the knee pain is from 1970 fall.  HI courts talk about the underlying testimony Director says that it is compensable.  After hearing.  Appeals board reversed, saying he was not credible.  Same sort of idea as Universal.  Hearing guy says one thing, and appeals board has a different one.  Hi APA says clearly erroneous. Court has to reverse if there is a definite conviction that the lower court got it wrong.  Less deferential.  Not looking so much at the evidence, and they look at the decision.  They say there is a presumption that there is a work related injury.  Employer has to prove that it is not.  Places burden on the employer.  Court says because burden on the board to prove that it wasn't a recoverable injury, and we have to look at the entire record, look at the record, giving P benefit of every reasonable doubt.  They reverse, saying he gets his benefits.  If they had used substantial evidence instead, would it have made a difference in this case?  On this case seems like no.  Seems like with that burden of proof, you give benefit of the doubt. 15 states say don't use whole record.  Look at the evidence from one side, and if there is enough evidence, you don't look at the whole record.  In other words, if the board had had enough evidence on its side, it wouldn't look at ALJ.

c. Notes & Questions

(1) Rationales for substantial evidence test – Agencies specialize and develop expertise in areas they regulate. Their process reflects their expertise, so findings should receive only limited judicial scrutiny. Delegation-- legislature intended to give agencies broad authority in fact finding, so we should be careful reversing agency decisions.  Discouraging appeals-- people unlikely to appeal without chance at reversal.  We don't want to give courts that much power to then change political decisions.

(2) Burden of proof & scope of review – In general, party that is the proponent of an issue has the burden of persuading the trier of fact by preponderance of the evidence.  In Defries, some situations require a heavier burden than preponderance of the evidence.  Not the same as the scope of judicial review.  

(3) Disagreement b/w agency and ALJ - What happened in Universal Camera on remand, Hand pretty much doesn't like it.  Went to opposite extreme, and ruled that they could not go against the examiner without substantial preponderance. Court seeks middle ground.  Reviewing court has to view disagreement as a minus - detracts from weight.

(4) In general, reviewing courts don't have too much trouble applying this test.  Substantial evidence, you should look at whole record, consider both when there is a disagreement.

3. Independent Judgment and De Novo Review 

a. Federal decisions 

(1) Constitutional facts – Reasonableness test is used to review decisions – these cases deal with a broader scope of basic fact review.  The SC called for the substitution of judicial judgment for agency judgment on the basis of the record made before the agency. 

(a) Ohio Valley Water v. Ben Avon Borough – Involved judicial review of state agency’s valuation of property of a utility company.  The value was critical b/c the company was constitutionally entitled to rates which yield a fair return on their assets.  SC held DP entitled a utility company to a judicial trial de novo on valuation issue.

(b) St. Joseph Stock Yards v. US – Involved ratemaking & stockyards.  Court affirmed the decision in Ben Avon. Held that a stockyard was entitled to a de novo trial on the valuation issue and implied that the right might extend to administrative denial of any constitutional right.  But it also modified Ben Avon by: (1) requiring that a reviewing court give presumptive weight to the fact findings of the agency; (2) the findings should be sustained unless a complaining party makes a convincing showing that they are wrong; (3) the company could not introduce evidence into court that could have been introduced at the agency hearing.

(c) The above cases are followed in a minority of states. But SC has never extended them & the issue at hand, valuation, is not reviewed often b/c any method of valuation is permitted provided that the final result of the ratemaking is reasonable in that it covers the utilities costs. 

(2) Jurisdictional facts – Traditionally a person claiming to be a citizen and seeking admission to the US has no right to judicial review of an administrative finding of non-citizenship. 

(a) Ng Fung Ho v. White – SC held that individuals in the US whose deportation had been ordered but maintained they were citizens are entitled to de novo review on the issue of citizenship.  This principle (that citizenship is a jurisdictional issue and deportation based on agency action may deprive them of property or life)  is still followed today.  Persons facing deportation are entitled to de novo review on the citizenship – this does not apply to people seeking admission to the US. 

(b) Cromwell v. Benson – Judicial review of commissioner’s decision awarding compensation under the Longshoremen’s & Harbor Workers’ Act. A distinction was drawn b/w public & private rights – public rights may be addressed by agencies or legislative courts.  But SC did draw distinction b/w factual disputes & jurisdictional disputes. Something is jurisdictional in the sense that their existence is a condition precedent to the operation of the statutory scheme.  This is no longer followed. 

(c) SC may not be overruling or extending these cases unless Congress tries to take away judicial review completely of admin. agencies. 

(3) De novo trials – In unusual situations, Congress requires an agency decision be reviewed by a de novo trial.  

(a) Warren v. US – Administrative disqualification of a food retailer from the food stamp program.  Court makes its own findings based on preponderance of the evidence and is not limited to matters in the administrative record.  

4. State decisions

a. Frink v. Prod – F petitioned to have administrative decision vacated that denied benefits under the ATD (aid to totally disabled).  Administrative dept. denied her claim saying that her disability wasn’t permanent.  Superior court found substantial evidence to support agency’s position.  F appealed saying that they should have used independent judgment instead of substantial evidence rule.  Admin. actions to terminate welfare are traditionally reviewed using independent judgment, while applications for welfare are traditionally reviewed under substantial evidence rule.  Court holds that independent judgment (not substantial evidence) should be used in review of denial of applications for welfare. 

(1) Bixby v. Pierno – Courts must decide on case-by-case basis whether the admin. decision affects fundamental vested right and therefore requires independent judgment review.  To determine this, courts weigh the economic aspect along with the effect of it in human terms and the importance of it to the individual. 

b. Notes & Questions

(1) Not really necessary?

C. Scope of Review of Issues of Legal Interpretation

1. Three approaches court may take to interpreting legal texts (ie. Statutes)

a. Traditional view (weak deference) – court decides interpretive issue for itself.  Federal APA authorizes this approach.  When substituting judgment on questions of law, the courts usually grant at least some weight (deference) to the agency’s interpretation. Ex. Connecticut State Medical Society
(1) Lets the court determine if they are going to defer to agency, etc

b. Substitution of judgment, but the court gives no deference to the agency’s view.

c. Reasonableness or strong deference approach – requires the courts to treat interpretive issues the same as they treat agency findings of basic fact under the substantial evidence tests. A court must accept an agency’s interpretation of an ambiguous text if the interpretation is reasonable; it cannot substitute its own preferred interpretation for that of the agency. Ex. Chevron. 

2. Connecticut State Medical Society v. Connecticut Board of Examiners in Podiatry – Podiatry Board issued ruling that the ankle is part of the foot so podiatrists could treat ankle ailments.  Medical board sought judicial review claiming that the ruling was contrary to a statute: issue with the word “foot.” Trial court relied on dictionary definition of “foot” & overturned board’s ruling.  Claim is that court erred in not giving deference to the board’s findings.  Court needs to interpret statute – which is a question of law that involves a broader standard of review than when determining if the agency has acted capriciously.  Here, the board’s interpretation is not entitled to special deference b/c the statute has not been subjected to judicial scrutiny.  Court will give special deference to agency’s interpretation of a statute when (1) the agency has consistently followed its construction over a long period of time; (2) the statutory language is ambiguous; & (3) the agency’s interpretation is reasonable. Court affirms trial court saying that definition in dictionary is acceptable.  Legislature did not intend to empower the board to define the scope of podiatry practice in Conn. 

3. Chevron USA v. Natural Resources Defense Council – Clean Air Act required states that hadn’t met the EPA’s air quality standards to prohibit construction of a new or modified major stationary source. Can’t issue permit unless it meets the stringent conditions. Bubble policy problem.  Issue in case is whether the term “stationary source” means each major source of pollution w/in a plant or whether it can refer to an entire plant.  Court of Appeals found the statute and legislative history were inconclusive but decided that the EPA’s interpretation was contrary to Congressional purpose.  SC finds that courts must respect legitimate policy choices made by the agencies. Find the definition of “source” by EPA acceptable.  

a. Court has to address two question in interpretation cases: 

(1) Whether Congress has directly spoken to the precise question at issue; and

(a) If intent of Congress is clear, end of the matter & the court and agency must give effect to the unambiguously expressed intent of Congress.

(b) If intent of Congress is not clear, must go to (2) 

(2) If the statute is silent or ambiguous, court can determine if the agency’s answer is based on a permissible construction of the statute .   If Congress has explicitly left a gap for the agency to fill, there is an express delegation of authority to the agency to elucidate a specific provision of the statute by regulation. 

b. Chevron definition – 

(1) Was statutory meaning clear and not ambiguous? 

(a) There is no particular way to determine this – look to legislative history; dictionary definitions; statutory construction; grammar

(2) Courts will regularly examine the statutory material relied on in step 1 to see whether the statute can support the particular interpretation adopted by the agency. 

(3) Court will also evaluate whether the agency, in reaching its interpretation, reasoned from statutory premises in a well-considered fashioned. 

c. Notes & Questions

(1) Reasonableness or substitution of judgment – Connecticut represents the dominant view amongst state courts. Minority of states follow a strong deference approach like Chevron. 

(a) State ex rel Celebrezze v. National Lime & Stone Co. – Involved regulation of the state’s EPA requiring a permit for the installation of new equipment.  Agency interpreted the regulation so that installation included replacement of one machine w/ a new machine. Court overturned interpretation saying that any uncertainty w/ regard to the interpretation of the statute and rules promulgated there under should be construed in favor of the person or entity who is affected by the law. 

i. Case has been criticized – this isn’t even weak deference. Commentators say deference has to be weak deference 

(2) Weight of agency interpretation – Connecticut is a classic weak deference approach.  Factors mentioned in determining whether weak deference should be given.  

(a) Factors indicating that an agency has a comparative interpretive advantage over a court
i. Comparative competence – An agency might be better suited than a court to interpret text that deals with technically complex matters.  Also, an agency may be immersed in administering a particular statutes & have intimate knowledge of the administrative consequences of different interpretations. On the other hand, the court might be better suited for interpretive jobs that require facility in dealing w/ non-technical issue or w/ common law or constitutional concepts. 

ii. Interpretation of rules – Greater deference is owed to agency’s interpretation of its own rules or precedents than to its interpretation of a statute, since an agency is likely to be intimately familiar w/ rules or precedents it authored & sensitive to the practical implications of possible interpretations

(b) Factors indicating that a particular agency interpretation is probably correct
i. Procedure in adopting interpretation – Procedures employed are important.  If there is a notice and comment procedure, this should be given greater deference than when there is no public input or review by the agency members.  

ii. Thoroughness of consideration – Carefully considered interpretation is entitled to more weight than one which was arrived at with little deliberation

iii. Contemporaneous construction – Greater deference given to an interpretation made contemporaneously with enactment of the statute.   

iv. Long-standing construction – An interpretation that has been maintained for a long time is entitled to more deference than one that is recently adopted. 

v. Consistency – Greater deference is owed to a consistently maintained interpretation, less to one that contradicts an earlier view

vi. Reliance – Greater deference is owed an interpretation on which the public has relied.

vii. Reenactment – Greater deference is owed to an interpretation if it can be shown that the legislature endorsed it. 

(3) FDA v. Brown & Williamson Tobacco – FDA restricted labeling and promotion of cigarettes to discourage young people from using them.  Court assumed that terms could apply to tobacco but court held that regulations were unlawful b/c Congress had previously regulated tobacco directly.  Said that FDA didn’t have jurisdiction to regulate tobacco. FDA says drugs are items intended to affect function and structure of human body, and tobacco might be that.  Problem is that court says unlawful becasue any product regulated  by FDA has to be safea nd effective for intended purpose.  As such, if FDA regulated cigarettes, it would have to ban tobacco. Also, congress had regulated tobacco directlyin past.  Court said FDA did not have jurisdiction to regulate tobacco. Breyer says they congress gave them a broad mandate.  Shouldn't decide what the agency can do. Statute seems unambiguous, but also look at the fact that Congress had not mentined tobacco. Probably the fact that congress had regulated tobacco informs the discussion of intent. If they had passed ads on tobacco, that maybe means that not granted power to FD

(4) Notes & Questions

(a) Only apply Chevron to statutes that are ambiguous. Application to retroactive laws.  

(5) Chevron two-step approach

(a) Court decides whether the statute being interpreted has a clear meaning. If it does and it conflicts w/ the agency’s interpretation, the interpretation is invalid. 

(b) If statute is still ambiguous, court will ask whether the agency interpretation is permissible or reasonable. 

i. This is where the stronger deference to the agency interpretation comes in.  Court is basically presuming that Congress intended to delegate discretion to the agency to resolve any given issue unless the statute clearly states otherwise. 

ii. AT&T -  Although statute is vague & unclear, there were some limits so they didn’t defer. Court says FCC statute vague on access limits, but still requires FCC to apply some limiting standard. Statue was vague nder step 1.  Under step 2, unreasonable to have. Is there a difference of legislative precednets under step one and step 2?  nder step one, you ask if there is a clear delegation.  If you say it is not totally clear, the analysis is different.  Under step one, if the court syas it is not clear, legislative history-wise, under step two, now they say look at the interpretation agency made.  Then they look at the substance, context of the statute.  So the analysis is different.

iii. EPA case - Chemical Mfrs. Case.  EPA said that if manufacturers wanted to stop rather than comply with standards, they had to stop within two years.  Court says this interpretation not reasonable.  More costs, would not promote goal of agency.  Some say that it’s not clear 

(6) Does Chevron apply to agency interpretations regardless of format?

(a) Martin v. OSHA – SC suggested that Chevron doesn’t apply to interpretive rules.  They should get some deference but not the same. 

(7) Exceptions to Chevron 

(a) Constitutional issues – Court doesn’t grant the Chevron deference when an interpretation raises constitutional questions. Court will decide the issue itself. But it doesn’t always follow this. 

i. Rust v. Sullivan – Court applied Chevron in order to uphold the validity of a regulation that banned personnel in federally funded planning centers from discussing abortion with clients despite the presence of significant constitutional issues. 

(b) Departure from SC precedent – Would seem like agency should be able to discard one interpretation for another, but if the first interpretation has been affirmed by the SC then the statute is not ambiguous any longer. 

(c) Private rights of action – Chevron does not apply to an agency’s interpretation that limits private rights of action conferred by statute on one private party against another private party. Congress did not delegate to the agency power to affect this judicial remedy. 

(d) Limits on jurisdiction – Courts not the agencies should decide the limits of an agency’s power.  

(8) Strong deference to interpretations of regulations – There is a well-established line of federal strong deference cases involving interpretations by agencies of their own legislative regulations. Cases say that the agency’s interpretation must be given controlling weight unless it is plainly erroneous or inconsistent w/ the regulation. 

(9) RNC v. FEC-- political committee supposed to use best effores to figure out who donors are. Best efforts is ambiguous, but forcing people to lie goes too far.

(10) Step two overlaps arbitrary and capricious test.  Verizon case combnies Chevron structure with hard look.

4. Limits of the Chevron doctrine

a. US v. Mead Corp.  – Mean imported day planners, etc.  The tariff schedule placed these items under a heading and the items were subject to tariffs at 4%.  Majority says no claim to Chevron deference but not no deference at all.  So they find they need some deference.  So they reinstate Skidmore – Agency’s interpretation may merit some deference as long as its persuasive. 

(1) Skidmore – test is: is the agency decision one that is likely to persuade?

(2) Dissent – 

b. Notes & Questions

(1) Mead – Customs ruling is not binding on third parties – shouldn’t be given Chevron deference. The absence of law – why should that determine what kind of review there is? 

(a) Force of law & binding effect – Two varieties of agency actiosn that Mead excludes from 

(b) Deliberative procedure – 

i. Rubies Costumes v. US – Wanted customs to put tariffs on imported costumes (they were US corp.) They petitioned, agency heard hearings, etc. And didn’t allow tariff.  The court of international trade reversed and allowed tariffs.  The Federal Court upheld the customs ruling – decision had the power to persuade so they upheld it.

(2) Informal adjudication – would Chevron cover informal adjudication? If it’s not an APA formal procedure, but has highly structured evidentiary proceedings, the court concludes that Chevron does apply.

(3) Limits on jurisdiction – argument that we shouldn’t give agencies deference to determine their own jdx.

(4) Litigating positions – courts declined to apply this to litigating procedures 

(a) Agency counsel interpretation may not represent views of the agency

(b) Position developed in litigation may not be what the agency would represent the deliberative process. 

(5) Other possible Chevron exceptions – 

(a) Statutes that agencies don’t administer

(b) Broad procedural statutes

(6) Problem – Elian Gonzalez case

D. Scope of Review of Application of Law to Facts

1. McPherson v. Employment Division – P seeks review of a decision of the Employment Division denying her unemployment comp. saying she left voluntarily w/out good cause.  During employment, P worked w/ male coworkers who complained about working with a woman and said that she didn’t have the strength to do the job.  Filed grievance over the case after one man asked her out and she declined.  Repeatedly brought matter to attention of bosses. Supervisor told her to ignore the men.  P felt she would not be able to get the experience she needed on the job so she gave notice.  Interpretation of meaning of voluntarily & good cause.  Concede she left voluntarily.  Focus on prior cases that say it’s a question of law if there is no question of facts.  Did the agency use their discretion appropriately in determining what good cause is? Court says no – Court doesn’t say that they have to find that this was “good cause” – court indicates that agency was not bound by prior case that said that “good cause would exist only if a sexist attitude produced some actual discrimination or undue harassment” & that offensive character habits of fellow workers will not constitute good cause

2. Notes & Questions

a. Fact or law – Should court review application of law to facts as a question of fact or law?  SC says mixed question of law and fact.  Court has discretion to decide what to do. 

b. Delegation of power to apply law to fact – Let’s apply Chevron – If the court followed Chevron, it would apply the reasonableness standard to the application questions, on the theory that the legislature meant to delegate to the agency the power both to interpret and apply the law.  On the other hand, the court could follow California’s independent judgment rule, the court would presumably exercise substitution of judgment on application questions. 

(1) Did the legislature delegate power to the agency to interpret this? Court likely would have found that they had the clear authority to make this determination. 

(2) Oregon – a court follows the substantial evidence test to questions of fact; substitution of weak-deference test as to questions of law – the court must decide whether any given application question falls on the law side or the fact side of the line

(3) Hearst – Newsboys – are they employees that are entitled to be represented by a union?  NLRB says they are.  SC says common law tort definition of employee doesn’t apply b/c it would defeat the purpose of the Act.  The proper legal test was whether all the conditions of the relationship required the protection of a union.  When it came to applying the test to the facts, the court used a reasonableness review to see if they applied the test right & upheld the board’s determination.  

c. Undisputed Facts – Federal court has rejected this problem – “if the facts are not disputed, the question of whether one is an employee or the contractor of another is an issue of law.” But if the facts are disputed?  If a case has two highly disputed issues – one dealing with actual facts, the other dealing with facts as they apply to the law.  Under Baker, the issue will be treated as a question of fact because the issue is disputed.  But if it isn’t disputed it will be treated as a question of law.  This is no longer good law. 

d. Analysis – what are the issues of fact? What are the issues of law? Then 

E. Judicial Review of Discretionary Determinations in Adjudication

1. Intro

a. A variety of admin. action is judicially reviewed under arbitrary & capricious test

2. Salameda v. INS – S had student visa. It expired, S went to office to renew it and INS began deportation proceedings against S & wife.  S has two kids – one born outside US, one born US citizen. Lasted from 1982 to 1991.  S appeared at a hearing before an admin. judge, S conceded deportability but requested suspension of it. Judge turned down request.  Board of Immigration affirmed.  S had to prove that the deportation would result in extreme hardship to the alien, spouse, parent or child, who is a citizen of US.   INS notorious for delays. 2 main questions – (1) definition of extreme hardship; (2) should they have considered the hardship to child?   Hardship needs to be more than just generally being deported.  Court finds they didn’t rationally examine hardship to children in decision. Find community service is not relevant as a matter of law.  Court remands. 

a. Dissent – no real undue hardship – common to have delays in deportation, etc. 

b. Stands for 2 things – (1) The court can decide something is arbitrary & capricious based on the lack of something in the record; (2) Judges need to be careful that if they go to far, Congress can slap them down. 

3. Notes & Questions 

a. Congress toughened up standard for suspension of deportation.  Standard became “exceptional and extremely unusual hardship,” alien must have resided in US for 10 years before applying for relief & they take away judicial review for determinations by the INS. 

b. Overton Park – Citizens to Preserve Overton Park v. Volpe – Involved review of a decision by the Sec. of Transportation to grant funds to build an interstate highway through a park.  A statute prohibited the use of parks for highways unless there is no feasible & prudent alternative route.  Sec. did not explain why there was no feasible and prudent alternative route.  Court interpreted statute to mean the Sec. could not approve a parkland route unless each alternative route was unsound from an engineering POV or would present unique problems.  Court proceeded to discuss how the DC should review the Sec. application of this test.  Court noted that substantial evidence standard was not applicable.  It applied only to formal rulemaking or formal adjudication and the decision in this case was neither. Although a hearing was required, it was merely a public hearing for the purpose of informing the community about the project and eliciting views.  That type of hearing is not designed to produce a record that is to the basis of the agency action – which is the requirement of “substantial evidence.” Supreme Court reviewed w/ arbitrary & capricious test. 

(1) “Arbitrary & capricious” – means carefully looking at reasoning, underlying facts.  Look to see whether the decision was based on a consideration of relevant factors and whether there has been a clear error of judgment. 

(a) Inquiry must be searching and careful (hard look).  Narrow standard of review but the court cannot substitute judgment.

(2) Commentators found this to be a judicial intervention in a political process. End result – road was never built. 

c. Boundary lines – Initial question in these cases: What are the boundaries of the agency’s discretionary power? Begin with Chevron. 

(1) Congress meant to delegate to the INS to interpret this. If INS had a clear interpretation, then it would have been upheld. 

(2) PBGC v. LTV – Lower court used A&C test – drafting of regulations agency should have looked at other statutes, retirement plans, etc. and considered those policies.  SC said this is too much to require the agency to do.  This narrowed the “relevant factor” approach – doesn’t give enough discretion to agencies.  Will give discretion to agencies but they must be w/in their expertise. That would be beyond their scope to require them to do that. 

(3) Case will be remanded to agency to come up with reasons for why they are doing what they are doing

d. Exercise of discretionary power

(1) After resolving issues of legal interpretation, a court reviewing an agency’s exercise of discretionary power under A&C must satisfy itself that the factual underpinnings of the agency action find support in the record.  

(a) In suspension of deportation cases, if the INS finds that the alien would suffer extreme hardship, it must decide whether to exercise discretion.  An agency that finds that a licensee committed misconduct had to decide what penalty to impose.  There must be a clear error of judgment
(b) Butz v. Glover Livestock – D negligently weighed livestock – agency imposed a 20-day suspension.  D had been warned before about this. Overturned by court, reversed by SC.  Let agency decide sanctions unless the sanction is unwarranted in law or w/out justification in fact.  Court held there was no legal requirement that licensee’s be treated uniformly or that license suspension can occur only in cases of intentional or flagrant violations.  

i. Agency head wrote article saying sanctions shouldn’t be reviewed – court slapped him down

(c) Other case - FTC case saying that lawsuits need to be brought in county – SC said agency couldn’t overrule venue rules.

(d) NLRB case – court said not okay for agency reps to be bought drinks before union vote – but can buy sandwiches.

e. Other abuses of discretion

(1) Action rests upon a policy judgment that is so unacceptable as to render the action arbitrary

(2) Actions rests upon reasoning that is so illogical as to render it arbitrary

(3) Asserted or necessary factual premises of the action do not withstand scrutiny under relevant standard of review

(4) Action is w/out good reason, inconsistent w/ prior agency policies or precedents

(5) Agency arbitrarily failed to adopt an alternative solution to the problem addressed in the action

(6) Action fails in other respects to rest upon reasoned decision-making. 

(7) Added – Failed to consider additional factors

(8) Usually lose under this standard in the states, but federal courts felt the need to put a check on agency actions.  Now have a much harder look at agencies procedures in getting to their decisions

f. Cherney rule – Court cannot affirm an agency decision on some ground other than the one relied on by the agency in the decision under review.  Post-hoc rationalizations for agency decisions are not allowed.  

(1)  Allentown v. NLRB – Agency found that employer did not have reasonable doubt, based on objective considerations, that a union continued to enjoy majority support; as a result the agency found that the employer’s poll of it’s employees was an unfair labor practice.  Did the employer have reasonable doubt that the union didn’t have majority support of the union?  Court held that the finding wasn’t supported by the substantial evidence on the record b/c several employees had told the employer that numerous fellow employees no longer supported the union.  NLRB applied the reasonable doubt standard in a non-obvious manner by requiring direct evidence that a majority of employees had repudiated the union before it allowed a poll to be taken.  The agency needed to state that they wouldn’t allow hearsay as reasonable doubt – court disagrees that this was explicit.  The court found that the standard being applied by the agency – requiring direct evidence of a majority repudiation, was different from the standard it seemed to be applying  - requiring only reasonable doubt that the union enjoyed majority support. 

g. Closed or open record – In general formal rulemaking & adjudication have a closed record.  When you have a formal record of something, it’s limited on appeal.  Historically, informal adjudication & rulemaking, where there is not a clear record, the court was more willing to look at general documents and allow supplemental information. Federal law in general says no – closed record in every situation.  Some cases recognize exceptions: agency failed to examine all relevant factors; fails to adequately explain its grounds for decision; or maybe acted in bad faith; or if there is improper behavior in reaching its decision.  Another possible exception is looking at technical evidence to help them understand – that’s now generally a remand to agency to explain it better. 

(1) Unclear what evidence that should be used to determine relevant factors. Some cases say court should allow all technological advances – that the agency did not consider them – asking court to remand for agency to consider evidence.  Ask for remand – don’t ask them to consider evidence themselves. 

(2) Agencies will generally consider 

(3) Open record approach is favored in some states – in some ways we trust the courts more, on the other hand, there is strain on judicial resources

(4) Hard to prove it when agency does something wrong. 

F. Judicial Review of Discretionary Decision in Rulemaking

1. Motor Vehicles Manufacturers v. State Farm – Case dealt w/whether National Highway Safety Commission should require passive restraints – either airbags or automatic seatbelts.  People don’t buckle up on their own – the passive requirement is very costly for automobile makers, but would have safety benefits: if everyone wore seatbelts there would be 12,000 fewer traffic deaths.  This issue was subject to 60 rulemaking notices; a passive restraint requirement was passed.  Agency adopted Motor Vehicle Safety Standard – then rescinded it b/c they didn’t know if there would be a benefit considering how much it would cost.  Insurance company sued, wanted it implemented. Court applied arbitrary & capricious standard.  Found that this standard applied b/c agency gave no consideration to modifying the standard to require airbag standard be utilized.  The agency should have addressed the reasons for abandoning the standard. 

a. Most people, after this came out, discussed about how court was pushing the agencies, substituting their judgment.  Maybe, though, it was a good thing the court did this.  Afterwards, Congress moved, and industry was pushed to make products safer.

2. Bordon v. Commission of Public Health – general law provided that commissioner can band any hazardous substance if public health cannot be protected through adequate labeling.  After notice & comment procedure, commission banned UFFI finding that it was hazardous and it affected asthmatics.  Manufacturers of UFFI challenged regulation.  Court invalidated the regulation.  Court reviews and finds that it was a reasonable decision. Court used arbitrary & capricious standard. 

3. Notes & Questions

a. Traditionally review of agency policy decisions using A&C was deferential.  Today, hard look is more stringent.  The reviewing court scrutinizes the agency’s reasoning to make certain that the agency carefully deliberated about the issues raised by its decisions.  Did the agency have information in the record? 

(1) Court isn’t imposing extra requirements – requiring that they do what they are already supposed to be doing. 

b. Capture – agency is not doing its job as delegated by Congress because industry it’s supposed to be regulating has too much influence. 

c. Hard look review is alive in federal courts – courts have used hard look in cases.  Failure to consider a factor may trigger hard look; only responding to the industry. 

(1) Articles that are in favor and against hard look review. 

(2) Hard look review: good – just making sure that agency is abiding by authority that is given to them. Not talking about courts really substituting judgment – making agencies play within the rules. 

(a) Capture – concern that industry will run the agency 

(b) Stricter review will keep agencies from broadening their scope

(3) Hard look bad – courts don’t know as much as the agencies do. 

(a) Lack of expertise, ad hoc idea. If judges choose when to use it, then agencies don’t know what to do.  

(4) Courts choose to do hard look when they don’t agree with the rule; soft when they do. 

(5) Bottom line – tension b/w needing gov. to work and believing that gov. agencies are doing a good job and needing to protect public against overreaching agency’s. 

(a) Hard look ends up making sense.  Some judicial check and balances is a good thing. 

Exam - 3 hours, 1 essay, 25 MC – open everything; weighted 50/50 - Go back over problems; Didn’t do chap. 10 – standing, etc. Ignore issues of mootness, ripeness, etc.; MC – describe issues with MC 

Need to know 553, 554, 555, 556 & 557 of the APA; in agency and rulemaking Judicial review – 701, 706 (scope of review) 

Rulemaking - Talked about difference b/w legislative & non-legislative rules. Mentioned in Chap. 5 

Non-legislative rules: Guidelines, policy statements, agency interpretations, interpretive rules – anything where agency doesn’t go through formal rulemaking procedure – doesn’t have the weight of law & doesn’t have the same kind of deference Mead case – tariff rules - Not binding, don’t have to follow formal procedures, 

Know language of 553 
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